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HISTORY OF THE PROCEEDING
On or about September 12, 2012, Yi Jing Groeber (“Complainant”) filed a formal Complaint (“Complaint”) against Verizon Pennsylvania LLC f/k/a Verizon Pennsylvania Inc., (“VZ-PA” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  Complainant alleged a quality, reliability or safety problem with her telephone service at 259 Perry Street, Elkins Park, Pennsylvania (“service address”).  
More specifically, on August 6, 2012, Complainant alleged experiencing disconnection of telephone service during conversations, background noise during conversations, suddenly no reception after talking with person (on either end), and incoming calls directed to system message “please check the number…” Complainant resides at 259 Perry Street, Elkins Park, Pennsylvania (“service address”) and receives telecommunications service from VZ-PA at this address.  Complainant called VZ-PA’s repair toll free number to report the telecommunications service problems she had experienced.  Complainant stated a VZ-PA employee called her on August 7, 2012, and stated that the Complainant’s telephone line was clear.  On August 8, 2012, a repairman visited the service address to check the telephone line.  The repairman reported to the Complainant that he found no problems inside the Complainant’s residence and charged a fee for checking the line inside.  The repairman also reported checking the Internet and found no problems.  After the repairman left, the Complainant tried to access the Internet but was unsuccessful.  The Complainant also claimed she was without dial tone after the repairman left the service address.  The Complainant went to test the dial tone at the Network Interface Device (“NID”) box on the wall of the house.  The Complainant was startled to see that a wire was pulled out of the NID and the box was open.  The Complainant reported this to VZ-PA and the police.  In order to make the reports the Complainant’s husband reconnected the wire.  Once the wire was reconnected the telephone and Internet functioned normally.

The Complainant has suffered through several instances when the telephone was out of service or the Internet service was not working.
  The Complainant alleged that on May 6, 2012, a VZ-PA employee responded to the call by the Complainant that the phone was malfunctioning.  Complainant told the VZ-PA employee about the phone tapping and the Internet hacking.  The VZ-PA employee stated he would report this to his supervisor and have him call the Complainant.  The VZ-PA employee also stated that he would not tell the Complainant if he found something attached to the phone line but would inform the security department.  The VZ-PA employee asked about an alarm system or device on the entryway in the laundry room.  Complainant responded that it was not a security device or alarm system.  On August 6, 2012, Complainant’s residence was burglarized through this same entryway.  
Complainant is frustrated that VZ-PA employees seem to obstruct Complainant’s actions to put in place preventive measures to repetitive telephone malfunctions.  Complainant alleged VZ-PA has compromised her privacy.  Complainant requested an investigation and compensation for her loss and sustained damages.
On October 16, 2012, VZ-PA filed an Answer, Notice to Plead and New Matter to the Complaint.  VZ-PA also filed Preliminary Objections on October 16, 2012, separately.  VZ-PA stated that the Complainant has had telecommunications service at the service address since 2001.  
VZ-PA stated that according to Company records service visits to the service address occurred on December 9, 2011; May 5, 2012; June 18, 2012; and June 21, 2012.  A technician was also dispatched on August 8, 2012, but the line tested operational and no trouble was found.  On October 6, 2012, a facilities inspection was conducted and although no problems were found in the field, in the central office, equipment was impaired because another wire was touching Complainant’s wire.  The Company addressed and corrected this impairment to prevent any static or cross-talk and suggested that the touching wires may have been responsible for the problems cited by the Complainant.

VZ-PA credited the Complainant $6.57 on July 19, 2012, for three out-of-service days in June.  VZ-PA contacted the Complainant by telephone to discuss any additional credits but Complainant failed to return the call.

Regarding the Internet issues alleged by the Complainant, VZ-PA points out that the issues are not within the purview of the Commission.  On August 9, 2011, VZ-PA received a call for assistance from the service address.  The VZ-PA representative assisted in reconfiguring the modem and the Linksys router
 which remedied the Complainant’s dilemma in access to the Internet.  On March 25, 2012, the Complainant called claiming her computer was hacked.  A VZ-PA representative assisted the Complainant in changing the settings.  VZ-PA has no further record of Internet issues reported by the Complainant.
VZ-PA requested that the Complaint be dismissed or in the alternative set for mediation.  

In New Matter, VZ-PA contended that the claims in the Complaint regarding Internet service and a request for damages are not within the subject matter jurisdiction of the Commission and therefore should be dismissed.  VZ-PA stated that it addressed the details of its rationale for dismissal of the Internet service and damages claims in its Preliminary Objections.

VZ-PA contended, “the Commission does not have jurisdiction over the provision of Internet services, including DSL (digital subscriber line) service, which is an information service as categorized jurisdictionally interstate.”  Declaratory Order re: LEC Billing of Pay-Per-Call and Similar Information Services, Docket No. M-00940549 (Order entered July 1, 1994); Collins v. The United Telephone Co. of Pennsylvania d/b/a Sprint, Docket Nos. C‑00970272 and C-00970273 (Order entered July 21, 1997); Landis v. Denver & Ephrata Telephone and Telegraph Co. d/b/a D&E Telephone, Docket No. C-20039741 (Initial Decision dated July 15, 2003; Final Order entered September 15, 2003); Benchmark Color Lab. Inc. v. Verizon Pennsylvania Inc., Docket No. C-20042694 (Initial Decision dated June 2, 2004; Final Order entered August 2, 2004) (citations in original).  VZ-PA stated further that the FCC declared Internet services to be an “interstate service [which] is properly tariffed at the federal level.”  GTE Tel. Operating Cos; GTOC Tariff No. 1 GTOC Transmittal No. 1148, Memorandum Opinion and Order, 13 FCC RCD 22466 (1988) (citation in original).  The Commonwealth Court affirmed that Internet service was interstate service and not within the subject matter jurisdiction of the Commission in MilleniaNet Corporation v. Pa. Pub. Util. Comm’n, Docket NO. 99 CD 2008, (Memorandum Opinion by Judge Butler filed April 30, 2009).  

Respondent cited Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d. 791, 794 (Pa. 1977), where the Supreme Court stated,

… the statutory array of PUC remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility.  Nor can we find an express grant of power from which the power to award such damages can be fairly implied.  Thus, it can be concluded that the Legislature did not intend for the PUC to have such a power. 
  

(other citations omitted).  VZ-PA argued that based on precedent, the Commission does not have the authority or jurisdiction to order utilities to pay monetary damages.  VZ-PA requested that the high speed Internet claim and the demand for monetary compensation in the Complaint be dismissed or denied in their entirety.
VZ-PA filed Preliminary Objections and a Motion to Strike Impertinent Matter on October 16, 2012, pursuant to 52 Pa.Code § 5.101(a)(2).
  VZ-PA again contended that the Commission does not have jurisdiction over the provision of Internet services, including DSL service which is an information service and categorized jurisdictionally as interstate.  VZ-PA also repeated that the Commission lacked the authority to order utilities to pay monetary damages.  VZ-PA submitted that the high speed Internet and demand for monetary compensation made by the Complainant are included in the instant dispute and should be dismissed by the Commission since the PUC has no subject matter jurisdiction over these issues.  

A Notice dated October 25, 2012, stated this matter was assigned to Administrative Law Judge (“ALJ”) Kandace F. Melillo.  ALJ Melillo was directed to resolve the preliminary objections. 
By Order dated November 13, 2012, ALJ Melillo concluded that the Internet service issue was a portion of the Complaint that was to be dismissed.  ALJ Melillo determined that the Commission lacked the authority to rule on the subject of Internet service.  ALJ Melillo also concluded that the request for damages would be stricken from the Complaint.  ALJ Melillo concluded, referencing precedent, that the Commission had no authority to award damages to complainants.  ALJ Melillo directed the remaining telecommunications services issues to mediation review.
By Interim Order dated December 4, 2012, Chief ALJ Charles Rainey directed VZ-PA to file a report with Mediator Cynthia Lehman of whether the remaining issues in dispute could be resolved, including whether mediation is desired by both parties.

On January 10, 2013, William E. Lehman, Esquire, filed a Notice of Appearance on behalf of VZ-PA.

By Memorandum dated February 1, 2013, Mediator Cynthia Lehman acknowledged a report was submitted in compliance with the December 4, 2012 Interim Order.

By Hearing Notice dated February 1, 2013, an Initial Hearing was scheduled for Wednesday, March 13, 2013 with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.
  
By Prehearing Order dated February 5, 2013, the undersigned ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ reaffirmed the decision of ALJ Melillo and confirmed that Internet service issues and any award or compensation for damages are dismissed from the Complaint because the Commission lacks the authority to adjudicate the subject matter.  


On March 13, 2013, the Evidentiary Hearing convened as scheduled.  Complainant was present and represented herself.  Mr. Lehman was present as counsel for VZ-PA accompanied by one witness, Mr. Patrick McKeown.  


Complainant presented the following six exhibits:

(1) Complainant Exhibit A1, letter to Ms. Paiva dated 12/26/2012;

(2) Complainant Exhibit A2, letter dated 12/18/2012 from VZ-PA;

(3) Complainant Exhibit A3, letter dated 12/18/2012 from VZ-PA, Complainant’s copy;

(4) Complainant Exhibit A4, FedEx receipt and return forms;

(5) Complainant Exhibit A5, faxed letter to VZ-PA dated 12/20/2012; and

(6) Complainant Exhibit B, incident which occurred on 12/28/2012.

Exhibits A3 and A4 were not admitted because they were redundant and encumbered the record.  Exhibits A1 and A2 were objected to by VZ-PA.  Exhibits A1 and A2 were admitted noting the objections of VZ-PA.  Exhibits A5 and 6 were admitted without objection.

Respondent presented two exhibits:

(1) Verizon Exhibit No. 1, trouble history report; and 
(2) Verizon Exhibit No. 2, trouble report management.
There were no objections to the above exhibits and they were admitted into the record.
The hearing resulted in 118 pages of testimony in transcript.  The record closed April 13, 2013.  This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant, Yi Jing Groeber, receives telecommunications services from VZ-PA at 259 Perry Street, Elkins Park, Pennsylvania 19027.  Tr. 13.
2. Complainant would make local calls within her area code 215 and 610 when the connection was made and then involuntarily disconnected.  This problem recurred several times.  Tr. 14-16.

3. Complainant also experienced times during phone calls within her area code and outside her area code when she couldn’t be heard by the other person on the phone or vice versa.  Tr. 18-19.

4. Complainant called a specific organization that is sensitive to another case in which she is involved and would experience disconnections both in the Harrisburg and Philadelphia locations of the organization.  Tr. 22.

5. Complainant also experienced noise on the phone line while she made a call.  The noise was such that you could not hear the other person speaking on the phone.  Tr. 40-42.

6. Complainant complained to VZ-PA about the involuntary disconnections both within her area code and outside her area code to her telecommunications service on August 16, 2012.  Tr. 17-18, 22-23.

7. Complainant stated Mr. McKeown, a VZ-PA employee, came to the service address with another technician to check her telecommunications services on her landline up to the NID.  Complainant is unsure whether the VZ-PA personnel came inside the service address.  Tr. 42-44, 45-46.

8. Complainant conceded that VZ-PA did fix a problem reported in August 2012 which had to do with a cable.  Complainant also conceded that she did not have personal knowledge of what VZ-PA personnel did at the service address because her husband would deal with the VZ-PA personnel.  Tr. 45.

9. Patrick McKeown has been employed by VZ-PA for six and a half years and currently serves as a local manager at the Oakley Street Work Center for the Company.  As the local manager he oversees the work and manages the installation of maintenance technicians assigned to the location. Tr. 76-77.

10. Complainant stated Mr. McKeown gave her his business card, but she was not able to personally converse with him because the fax she sent came back as undeliverable and when she dialed his telephone number she reached a recorded message.  Complainant did leave a voice message on the telephone.  Complainant also left a voice message on the fax number because it seemed to work as a voice telephone number.  Tr. 46-48.

11. Complainant experienced disconnection problems on December 28, 2012.  Tr. 48, Complainant Exhibit B.

12. Complainant conceded that Mr. McKeown did a good job addressing her concerns.  Tr. 50-51.

13. About June 20, 2012, Complainant had problems calling the appropriate 800 numbers to the repair and billing departments for VZ-PA.  Complainant had just talked with someone at the 800 number and about 30 minutes to an hour later, would call the same number and would get an automated message that the number was unavailable in her area.  Tr. 51-56.

14. Mr. McKeown went to the service address with his technician and also was personally involved with some of the technicians that have been to the service address before he visited the residence.  Tr. 78.

15. VZ-PA is obligated to install and maintain the telephone facilities and dial tone to the customer’s premise, normally the demarcation point outside of the customer’s home.  Tr. 78.

16. The telecommunications services path for the Complainant’s residence is as follows: (1) the dial tone leaves the Pilgrim Central Office on the 7200 block of Rising Sun Avenue, Philadelphia, Pennsylvania; (2) the dial tone travels both underground and aerially to the SAC box on the corner of Perry Street and Township Line Road, Philadelphia Pennsylvania; and (3) the dial tone continues aerially to the demarcation point.  Tr. 78-79.

17. VZ-PA during the course of business makes trouble reports when customers call into the repair department.  Complainant filed a trouble report regarding telecommunications service to the service address on June 20, 2012.  VZ-PA Exhibit 1, Tr. 79-80.

18. On June 20, 2012, the intake person in the repair department was reached at 3:23 p.m. and found a short on the landline when a line test was run.  It was reported that there was no dial tone at the service address.  Tr. 82, VZ-PA Exhibit 1.

19. The Complainant’s dial tone was restored on June 21, 2012 at 4 p.m.  A splicing technician fixed the problem on the cable line which provided service to the Complainant. Tr. 82-83, VZ-PA Exhibit 1.

20. The problems that a person could experience from a short on the cable are dependent on how close the lines at issue are touching.  There could be static or clicking noises heard.  A minor short could result in noise heard over a still functioning dial tone.  A drastic short would result in loss of dial tone.  The experience depends on how severely the wires touched each other.  Tr. 102.

21. On December 28, 2012, Complainant called VZ-PA and the person referred the matter to a supervisor.  The Complainant’s call was reported at 4:50 p.m.  Complainant would call a telephone number and receive a recorded message that the telephone number is not available to her area.  The issue was referred to a supervisor.  Tr. 85-86, 104-05, 107, VZ-PA Exhibit 2.

22. As part of the response to the Complainant’s call on December 28, 2012, a line test was conducted and it tested okay.  There was no trouble found.  The test also indicated that the Complainant’s DSL service was working.  Tr. 86, VZ-PA Exhibit 2.

23. Mr. McKeown did not receive a fax dated December 20, 2012 from the Complainant.  Tr. 87, Complainant Exhibit A5.
24. On October 3, 2012, Mr. McKeown accompanied a technician to the service address.  The technician completed a physical line inspection from the central office to the service address and no problem was found.  Complainant talked with Mr. McKeown and indicated that she suspected wiretapping of her cell phone and hacking of her computer.  Mr. McKeown assured Complainant that there was no tapping device on her landline and gave her his business card.  Complainant’s main concern was wiretapping on her landline but there was no evidence of the line being tapped either inside the house or outside the house.  Tr. 88-89, 91-93.
DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof.



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).


Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


Complainant alleged that she has suffered with inadequate telecommunications services from noise on her telephone line, disconnections and interruption of service, and unexplained messages to the billing and repair department after successfully talking with the same departments at the same toll free telephone number.  


Complainant alleged wiretapping but has not shown evidence that it was on her landline.  Rather, the evidence seems to support that wiretapping, if it occurred, was on her cell phone and her computer.  It has been established that the cell phone and computer services are not within the jurisdiction of this Commission.  Consequently, the undersigned ALJ will not address Complainant’s claim regarding wiretapping because the claim is outside the authority of the Commission.  

Pursuant to Section 1501 of the Public Utility Code,

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.

66 Pa.C.S. § 1501.

Moreover Section 102 of the Public Utility Code defines services, 

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things burnished or supplied, in any and all facilities use, furnished, or supplied by public utilities, … in the performance of their duties under this part to their patrons, employees, other public utilities, in the public …

66 Pa.C.S. § 102.

More specifically, the issue is whether VZ-PA provided adequate telecommunications service to the Complainant.  Consequently, the undersigned ALJ analyzed the evidence to determine whether VZ-PA violated Section 1501 of the Public Utility Code through its actions in addressing the telecommunications service issues alleged by the Complainant.

VZ-PA agreed that there was a telecommunications service issue on June 20, 2012.  VZ-PA stated that there were touching cables that affected the quality of telecommunications service to the Complainant’s service address.  VZ-PA did fix the touching cables by June 21, 2012.  Tr. 82, VZ-PA Exhibit 1.  VZ-PA’s witness provided the plausible explanation that the degree of touching of the cables could have affected the noise experienced by the Complainant.  Tr. 102.
VZ-PA had record of Complainant reporting a problem regarding her telecommunications service on December 28, 2012.  Tr. 85, VZ-PA Exhibit 2.  The telecommunications service as well as the DSL service were tested and the conclusion was that they were running appropriately.  Tr. 86, VZ-PA Exhibit 2.

The Complainant failed to produce testimony from any of her friends that she experienced the disconnection of telecommunications service.  VZ-PA’s witness stated in rebuttal that the disconnections could have been a symptom of the other person having problems with their telecommunications equipment.  Tr. 89.  Complainant did not deny that VZ-PA did address the June 20, 2012, problem.  Further Complainant did not affirmatively state that the actions of VZ-PA personnel, which were completed on June 21, 2012, were inadequate.  Rather, Complainant herself testified that VZ-PA’s witness, Mr. McKeown, did a good job addressing her concerns.  Tr. 55.  VZ-PA provided the Complainant with contact information of Mr. McKeown and his supervisor if issues regarding telecommunications service should reoccur.  Tr. 90.    

While I find the Complainant’s testimony credible in that she has experienced some service disruptions, disconnections, noise and inconveniences when dialing a number that she had previously dialed successfully and subsequently reached a recording rather than a person to assist her, I do not find that her testimony supports her allegation of inadequate or unreasonable telecommunications service from Respondent.  The Complainant did experience some service issues at her service address; however, I find that the response by VZ-PA was adequate and reasonable.



The totality of the evidence successfully rebuts the allegation that VZ-PA in providing telecommunications service to the Complainant at her service address, failed to provide adequate or reasonable telecommunications service.  Simply put, Complainant failed to substantiate her claim by the preponderance of the evidence.  

It is found that the Complainant has not sustained her burden of proof to establish a prima facie case that VZ-PA failed to provide reasonable and adequate telecommunications service to the Complainant’s service address.  The formal Complaint must be dismissed.
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant has not sustained her burden of proof.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Yi Jing Groeber against Verizon Pennsylvania LLC f/k/a Verizon Pennsylvania Inc. at Docket No. C-2012-2326167 is dismissed.

2. That the Secretary’s Bureau shall mark the matter at Docket No. C-2012-2326167 closed.
Date: July 5, 2013






/s/












Angela T. Jones









Administrative Law Judge
� 	Complainant goes into specific details as to incidents where she inquired about changing the password to the Internet on her computer.  Because the Commission does not have subject matter jurisdiction over the Internet service since the FCC declared the Internet service as information service and not telecommunications service, the undersigned did not include this information as relevant to the procedural history.  


� 	The Linksys router is not sold or supported by VZ-PA.


� 	§ 5.101. Preliminary objections.


Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections. Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following: 





*                                 *                            *





   (2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


� 	A Corrected Hearing Notice dated February 8, 2013, was sent to the parties.  The original Hearing Notice had the scheduled hearing to start at 1 p.m. on March 13, 2013.  The start time was corrected to 1:30 p.m.
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