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Younes Chtioui
:


:


v.
:
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:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
This Initial Decision dismisses the Complaint of Younes Chtioui for failing to carry the burden of proving that PGW incorrectly billed him for gas service provided to the service address.

On September 26, 2012, Younes Chtioui (complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant placed a check-mark in the box marked “other” and provided the following explanation under the “state the facts of your complaint” section:

My house at 1062 Tyson in Philadelphia is an investment.  My tenant, Nilatta Fenell, moved in on September 2008, and she was evicted on July 2012.  She never opened a gas account on (sic) her name.  The gas company automatically opened an account on my names on 10/29/10 without my knowledge: PGW didn’t call me, didn’t send me no email, no letter, nothing.  The LCP never sent me anything about this and they automatically opened the account under my name.  This is the big issue.

As relief, the complainant has requested that PGW “[d]ismiss of PGW bill of $1,693.43.”


On October 24, 2012, Respondent filed an Answer denying the material averments of the Complaint.  


By Hearing Notice dated January 9, 2013, a hearing was scheduled for March 13, 2013 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on January 11, 2013.  The Prehearing Order directed the parties to comply with various procedural requirements.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on March 13, 2013.  Complainant appeared pro se and testified.  Complainant offered two exhibits which were both admitted into the record.  Respondent appeared and was represented by Laureto Farinas, Esq., who presented the testimony of Wendy Vacca, a Customer Review Officer.  Respondent offered six exhibits (PGW Exhs. 1 through 6) during the hearing, which were all admitted into the record.  


The record was left open for PGW to file PGW Exhibits 7 and 8
.  I received these exhibits on March 28, 2013.  The complainant was given until April 8, 2013, to object to the admission of these exhibits into the record.  The complainant notified me by letter received April 4, 2013 that he did not object to the admission of PGW Exhibits 7 and 8 into the record.  Therefore, PGW exhibits 7 and 8 are admitted into the record of this proceeding.


The record in the case consists of a 72-page transcript and ten exhibits.  The record closed on April 4, 2013, the date that I received the complainant’s letter regarding PGW’s exhibits 7 and 8.
FINDINGS OF FACT

1. The complainant in this case is Younes Chtioui.  The complainant resides at 810 North Forklanding Road, Unit 219, Maple Shade, New Jersey 08052.  Tr. 8.
2. The respondent in this proceeding is Philadelphia Gas Works.
3. The Complaint concerns gas service to 1062 Tyson Avenue, First Floor, Philadelphia, PA  19111 (service address).  Tr. 8.  

4. The complainant purchased the service address in May 2006.  The complainant owns the service address as an investment property and has never lived there.  Tr. 8-9, 11.

5. The complainant had a tenant that lived at the service address from September 2008 until July 9, 2012.  The complainant evicted this tenant from the service address on July 9, 2012.  Tr. 14-16.

6. From September 2008 through October 2010, gas service at the service address was in PGW’s name.  PGW did not charge anyone for gas service provided to the service address during this period.  Tr. 59-60.  

7. On October 14, 2010, the complainant registered the service address with PGW’s Landlord Cooperation Program (LCP).  Under the LCP, property owners who provide full and complete cooperation and compliance with the LCP will not be subject to the placement of liens on registered properties which are tenant-customer occupied during the term of the LCP.   Tr. 9, 12, 24; PGW Exh. 5.

8. At the time the complainant registered the service address with PGW’s LCP, he did not provide PGW with his New Jersey mailing address.  Tr. 13-14.

9. The complainant has used two different email addresses when communicating with PGW in regards to the LCP.  One address was a Hotmail email address, and the other was the complainant’s work email address.  Tr. 18, 26; PGW Exh. 6, Comp. Exh 1.

10. On October 29, 2010, PGW removed the service address from the LCP and placed the account for gas service at the service address in the complainant’s name.  PGW notified the complainant of these changes by email.  Tr. 17, 39-40, 47-48; PGW Exhs. 1 and 3.
11. PGW subsequently issued all bills for gas service to the complainant at the service address.  Tr. 8-11; PGW Exh. 2.
12. Between October 29, 2010 and April 26, 2012, no payments were made for gas service supplied to the service address.  PGW Exhs. 2 and 8.

13. On April 26, 2012, PGW shut off gas service to the service address pursuant to the complainant’s request.  Tr. 40; PGW Exh. 1.

14. PGW billed the complainant $1,693.43 for gas service used at the service address between October 29, 2010 and April 26, 2012.  Tr. 40-41; PGW Exh. 2, Comp. Exh. 2.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

In his Complaint and during the hearing, the complainant argued that PGW violated the terms of the Landlord Cooperation Program (LCP) when it failed to e-mail him and notify him that it had placed gas service to the service address in his name.  The complainant does not believe he should be held responsible for the bills that accrued at the service address from October 29, 2010 through April 26, 2012.
In response, PGW maintained that the account for service to the service address was placed in the complainant’s name due to his failure to adhere to the terms and conditions of the LCP.  PGW argued that the Commission has previously held that the terms and conditions of the contract between landlords and PGW under the LCP are beyond the scope of the Commission’s jurisdiction.  PGW further argued that any rights afforded to landlords participating in the LCP are also not within the Commission’s jurisdiction.  PGW maintained that the complainant is responsible for the balance that accrued at the service address.


Regarding PGW’s assertion that the LCP does not fall within the Commission’s jurisdiction, the Commission recently agreed with PGW on a similar issue.  In Cheryl Fisher v. PGW, F-2010-2215047, (Final Order dated July 31, 2012), the Commission held that although enrollment into the LCP program denotes a contract between PGW and the landlord in which the landlord, in exchange for her cooperation in providing PGW with access to her property, receives protection through the forbearance of PGW’s right to file municipal liens for unpaid gas service, the LCP is essentially a contract for private services which only supplements the public services provided by the utility.  Consequently, the Commission held that it lacks jurisdiction to adjudicate claims involving PGW’s notice to landlords regarding the existence and the benefits of the LCP.  See also Larry and Gail Newman v. Philadelphia Gas Works, Docket No. C-2011-2273565 (Final Order entered March 29, 2012).
The Commission has a long standing history of orders asserting the Commission’s lack of jurisdiction over private contractual disputes between a utility and its customers.  In Felix v. Pa. P.U.C., 146 A.2d 347 (Pa. Super. Ct. 1958), the Superior Court of Pennsylvania affirmed the decision of the Commission which dismissed for lack of jurisdiction the subscriber's complaint against the telephone company requesting that the rates charged by the company for listings in its classified directory be declared a matter within the jurisdiction of, and subject to regulation by, the Commission.  The court noted that the Commission's jurisdiction is limited to regulatory matters essential to utility service, and held that private services that merely supplement the public services provided by a utility do not fall within the Commission's jurisdiction.  

Additionally, in Nicholla Anderson v. Philadelphia Gas Works, Docket No. F-00825712 (Order entered August 29, 2002), the Commission held that a repair contract/warranty dispute did not involve a law, regulation or order that it had jurisdiction to administer.  66 Pa. C.S. § 701.  There, the complainant alleged that PGW violated a parts and labor warranty agreement by billing the complainant for repairs to her gas range.  The Commission stated: 
Servicing the Complainant's appliance is not an essential part of PGW's public gas service. It is merely a supplemental service incidental to its primary gas service. PGW's obligations to service the Complainant's appliance are defined by the terms of the private agreement between PGW and the Complainant, not by the public rights embodied in the Public Utility Code.

See also Nitin Desai v. Philadelphia Gas Works, Docket No. F-2010-2195246, 2011 Pa. PUC LEXIS 174 (The Commission lacks jurisdiction over repair contract/warranty dispute); Robert Wells v. Columbia Gas of Pennsylvania, Inc., Docket No. C-2012-2287557, 2012 Pa. PUC LEXIS 696 (The Commission lacks jurisdiction to adjudicate the duties and obligations arising from an Agreement for Delivery of Free Gas and Overburn Gas Provided by Lease); Fairview Water Co. v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985); Ruskin v. Verizon Pennsylvania Inc., Docket No. C-20042591 (Order entered July 14, 2004); Messina v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00968225 (Order entered September 23, 1998) (The Commission does not have subject matter jurisdiction over allegations of trespass and the proper use of a right-of-way); see also Adams v. Pa. P.U.C., 819 A.2d 631 (Pa. Cmwlth. 2003); Litman v. Peoples Natural Gas Company, 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982). 

Similar to the private contracts between the complainants and the respondent utilities in the cases cited above, PGW’s forbearance of its right to file municipal liens for unpaid gas service to licensed landlords, who participate in the LCP and provide PGW with access to their properties, is not an essential part of PGW's public gas service.  It is merely a supplemental service provided to the landlord, incidental to PGW’s primary gas service provided to the tenant.  There is no provision in PGW’s tariff which would indicate that the Commission has authority to enforce the LCP.  The program appears to be an additional service incidental to its main service of providing gas to the tenants.  Any rights or obligations in connection with the LCP do not arise from the public rights embodied in the Public Utility Code, but from the terms of the private contract between PGW and the Complainant.  Therefore, any alleged breaches of LCP obligations do not involve a law, regulation or order that the Commission has jurisdiction to administer.  They constitute private disputes which fall beyond the scope of the Commission’s jurisdiction.  The proper jurisdiction for the complainant’s allegations that PGW violated the terms and conditions of the LCP may be with the Court of Common Pleas.  
In addition to his argument that he should not be responsible for this bill because of the LCP, the complainant argued that he should not be responsible for this balance because PGW did not properly notify him that the account for service for the service address was placed in his name.  The complainant maintained that PGW never emailed him to inform him that service was placed in his name.  The record demonstrates that the complainant has used two different email addresses to communicate with PGW.  PGW Exh. 6 & Comp. Exh 1.  While it is not clear which email address PGW used to notify the complainant of the changes to the account for service to the service address, PGW supplied evidence to demonstrate that it did send him an email in October 2010 notifying him of these changes.  PGW Exh. 3.  
Even if PGW had not emailed the complainant, the record further demonstrates that PGW provided additional notice of these changes by issuing the complainant monthly bills for gas service in his name to the service address.  While the ideal circumstance would have been for PGW to mail these bills to the complainant at his New Jersey mailing address, the complainant did not provide PGW with this address when he registered the service address for the LCP.  Therefore, PGW could only mail these bills to him at the service address.  Under these circumstances, PGW provided the complainant with notice of his responsibility for the account for service at the service address.
The last issue to address is whether or not the charges on the bill for service to the service address are correct.  In this case, the complainant argued only that he should not be responsible for this balance because PGW did not adhere to the terms and conditions of the LCP and did not provide him notice that it placed gas service in his name.  He did not offer anything to challenge the accuracy of the underlying bill.  Under the circumstances, I can only conclude that the charges on the bill for service to the service address are correct.  As such, the complainant did not meet his burden of proof in this case.

Accordingly, the Complaint of the complainant is denied.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Philadelphia Gas Work’s Landlord Cooperation Program is essentially a contract for private services which only supplements the public services provided by the utility.  The Commission lacks jurisdiction to adjudicate claims involving PGW’s notice to landlords regarding the existence and the benefits of the LCP.  Cheryl Fisher v. PGW, F-2010-2215047, Final Order dated July 31, 2012.

4. The complainant failed to meet his burden of demonstrating that PGW improperly billed him for gas service.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Younes Chtioui against Philadelphia Gas Works at Docket No. F-2012-2327744 is denied; and
2. That the Secretary’s Bureau shall mark Docket No. F-2012-2327744 as closed.
Date:
       July 3, 2013    

/s/







Christopher P. Pell


Administrative Law Judge

� 	PGW Exhibit 8 corrects information contained on PGW Exhibit 2 regarding a $769.30 payment that PGW applied to the account for service at the service address on June 23, 2011.  PGW Exhibit 8 clarifies that this payment was made by First Partners Abstract Co. for gas service to 3018 Tyson Avenue, not for gas service to the service address.
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