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1 JUDGE CHESTNUT: We'll go on the record. This i s 

2 the f u r t h e r hearing i n the matter of Pennsylvania Public 

3 U t i l i t y Commission versus PECO Energy Company at Docket 

4 Number R-00973593 and the p e t i t i o n of ENRON Energy Services 

5 Power, Inc. a t Docket Number P-009671265. I am 

6 A d m i n i s t r a t i v e Law Judge Marlane R. Chestnut. With me i s 

7 A d m i n i s t r a t i v e Law Judge Charles E. Rainey, J r . 

8 For the record, I would l i k e the counsel present t o 

9 i d e n t i f y themselves, s t a t i n g your name and on whose behalf 

10 you are appearing and t o make i t easier on some of us, I am 

11 going t o go i n the order i n which you signed the appearance 

12 sheet as opposed t o p h y s i c a l l y s i t t i n g . So w e ' l l s t a r t 

13 w i t h Mr. Mickens. 

14 MR. MICKENS: Go morning counsel f o r the O f f i c e of 

15 T r i a l S t a f f . 

16 JUDGE CHESTNUT: Thank you, Mr. D o l l . 

17 MR. DOLL: Craig D o l l , representing Connectiv 

18 Energy. 

19 JUDGE CHESTNUT: Thank you. Mr. Steinmetz? 

20 MR. STEINMETZ: Steve Steinmetz from the O f f i c e of 

21 Consumer Advocate. 

22 JUDGE CHESTNUT: Thank you. Mr. Ryan? 

23 MR. RYAN: Bernie Ryan, O f f i c e of Small Business 

24 Advocate. 

25 JUDGE CHESTNUT: Thank you. Mr. Bonney? 
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1 MR. BONNEY: Paul Bonney, counsel f o r PECO Energy 

2 Company and w i t h me today i s Ward Smith and Noel Trask. 

3 JUDGE CHESTNUT: Thank you. Mr. Hawke? 

4 MR. HAWK: Wil l i a m Hawke, Your Honor, on behalf of 

5 M i d - A t l a n t i c Power Supply Association. 

6 JUDGE CHESTNUT: Mr. Hershey. 

7 MR. HERSHEY: Steven Hershey f o r CEPA, TAG, ACORN 

8 and John W. Long, J r . and w i t h me i s P h i l B e r t o c c i . 

9 JUDGE CHESTNUT: Thank you. Mr. Kleppinger? 

10 MR. KLEPPINGER: David Kleppinger from the Law Firm 

11 of McNees, Wallace & Nurick representing P h i l a d e l p h i a Area 

12 I n d u s t r i a l Energy Users Group. 

13 JUDGE CHESTNUT: Thank you. Mr. Craig? 

14 MR. CRAIG: Christopher Craig, r e p r e s e n t i n g State 

15 Senator Fumo. 

16 JUDGE CHESTNUT: Thank yo.u. Mr. Dworetzky. 

17 MR. DWORETZKY: Joseph Dworetzky from Hangley 

18 Aronchick, Segal & Pudlin on behalf of New Energy Ventures. 

19 JUDGE CHESTNUT: Thank you. Mr. C l e a r f i e l d . 

20 MR. CLEARFIELD: Daniel C l e a r f i e l d -- good morning 

21 — and w i t h me -- from Wolf, Block Schorr and Solis-Cohen 

22 on behalf of ENRON. 

23 JUDGE CHESTNUT: Thank, Mr. Gallagher. 

24 MR. GALLAGHER: John Gallagher and Bruce M i l l e r from 

25 LeBoeuf, Lamb, Green and MacRae representing ENRON. 
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1 JUDGE CHESTNUT: Thank you. Ms. Helpert? 

2 MR. HELPERT: Lisa Helpert from Preston and Gates, 

3 representing PP&L. 

4 JUDGE CHESTNUT: I s there any p a r t y present who d i d 

5 not sign the appearance sheet? 

6 {No response.) 

7 JUDGE CHESTNUT: Are there any procedural matters 

8 any p a r t y wishes t o r a i s e at t h i s point? 

9 (No response.) 

10 JUDGE CHESTNUT: Okay. When we adjourned l a s t 

11 n i g h t , we were i n the midst of cross examination of Mr. 

12 H i l l . Are we ready t o resume w i t h that? Mr. Bonney? 

13 MR. BONNEY: Yes. We had j u s t one p o i n t of 

14 c l a r i f i c a t i o n w i t h respect t o PECO E x h i b i t 6 which Mr. H i l l 

15 i d e n t i f i e d yesterday and I would l i k e t o j u s t ask him one 

16 question about t h a t . I t ' s going t o be the subject of cross 

17 examination, as I understand i t , today. So w i t h your 

18 permission, I 'd l i k e t o ask t h a t question. 

19 JUDGE CHESTNUT: C e r t a i n l y . 

20 THOMAS P. HILL, the witness on the stand at the time 

21 of recess, having been previously duly sworn, was examined 

22 and t e s t i f i e d further as follows: 

23 FURTHER DIRECT EXAMINATION 

24 BY MR. BONNEY: 

25 Q Mr. H i l l , upon further examination of the 
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1 a n a l y s i s t h a t Mr. O l i v e r d i d of sales f o r e c a s t s , do you 

2 have anything t o add w i t h respect t o your PECO E x h i b i t 6? 

3 A Yes. Overnight, we were again reviewing the PECO 

4 E x h i b i t 6 and i n the process of t h a t review I t h i n k we have 

5 uncovered where Mr. O l i v e r got h i s numbers from the 

6 Company's Annual Resource Planning Report. 

7 I t appears as i f i n each of the calendar years f o r , 

8 beginning i n '98 as a p a r t i a l year through 2008 i t appears 

9 as i f Mr. O l i v e r has added together the numbers f o r 

10 s e r v i c e s , r e s i d e n t i a l , commercial, i n d u s t r i a l and oth e r s , 

11 which are shown i n the annual resource plan on E x h i b i t 

12 IRP-ELEC 1-A and i n a d d i t i o n t o those sales i t appears as 

13 i f Mr. O l i v e r has added i n the calendar year, t h a t i s the 

14 date, i t s e l f , as p a r t of the sales so f o r instance, i n 

15 calendar year 2008. 

16 I n a d d i t i o n t o r e s i d e n t i a l , commercial, i n d u s t r i a l 

17 and other sales, Mr. O l i v e r has added i n 2008 t o t h a t and 

18 apparently t h a t e r r o r i s consistent on a l l the k i l o w a t t 

19 hour sales shown on E x h i b i t R. 

20 My e x h i b i t , PECO E x h i b i t 6 which shows both the base 

21 and the load forecast sales c o r r e c t s t h a t apparent e r r o r . 

22 MR. BONNEY: Thank you. Your Honor. That's a l l we 

23 have. The witness i s a v a i l a b l e f o r cross examination. 

24 JUDGE CHESTNUT: Okay. 

25 MR. CLEARFIELD: Your Honor, I understand t h i s 
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1 process i s very f l u i d but by presenting t h i s t h i s morning, 

2 i t ' s put us at a considerable disadvantage since Mr. O l i v e r 

3 has l e f t 

4 JUDGE CHESTNUT: I thought I saw him out t h e r e , 

5 d i d n ' t -- he's r i g h t here. 

6 MR. CLEARFIELD: I am sorry. S t r i k e t h a t . 

7 JUDGE CHESTNUT: I f you'd l i k e the chance t o discuss 

8 t h i s b r i e f l y w i t h him t h a t w i l l be f i n e . 

9 MR. CLEARFIELD: We can do t h a t perhaps a f t e r we 

10 conclude and come back at an appropriate p o i n t t o present a 

11 r e j o i n d e r and w i t h t h a t , I can also proceed w i t h j u s t a few 

12 remaining questions w i t h respect t o Mr. H i l l ' s s u r r e b u t t a l 

13 t h a t he gave yesterday and today. 

14 JUDGE CHESTNUT: A l l r i g h t . 

15 CROSS EXAMINATION (Continued) 

16 BY MR. CLEARFIELD: 

17 Q Mr. H i l l , PECO E x h i b i t 6, you show the low case 

18 and the base case. Have you c a l c u l a t e d a s i m i l a r schedule 

19 or f o r the high case t h a t ' s shown i n the IRP f o r e c a s t . 

20 A No, I d i d n ' t Mr. C l e a r f i e l d . 

21 Q Can you provide t h a t f o r us, please? 

22 A C e r t a i n l y . 

23 Q When d i d you prepare t h i s e x h i b i t ? 

24 A These e x h i b i t s were prepared yesterday p r i o r t o 

25 my cross examination. 
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1 Q Yesterday i n your s u r r e b u t t a l you discussed a 

2 number of copies t h a t comprise PJM t h a t had 1,000 megawatts 

3 or more of capacity. Do you r e c a l l that? 

4 A Yes, I do. 

5 Q How many of those companies -- and you s t a t e d 

6 t h a t you believed there were 23 out of the 76 t h a t had 

7 1,000 megawatts or more of capacity. I s t h a t r i g h t ? 

8 A I f y o u ' l l bear w i t h me f o r a second. 

9 (Pause.) 

10 A Yes. 

11 Q I s t h a t napkin another one of your work papers? 

12 A Yes, i t i s . I don't know what t h i s i s . 

13 Q How many of the 23 companies are p u b l i c u t i l i t y 

14 s e r v i c e r e t a i l customers, i f you know? 

15 A I do not know, Mr. C l e a r f i e l d . 

16 Q How many of those a c t u a l l y owned the 1,000 

17 megawatts or more of capacity? 

18 A I be l i e v e the companies t h a t I c i t e own t h a t 

19 capacity or have access t o t h a t capacity. 

20 Q Access under what conditions? 

21 A I do not know. 

22 Q How many of the 23 are marketers, i f you know? 

23 A I do not know. 

24 Q How many of the 23 have access t o transmission 

25 capacity for rights in PJM, i f you know? 
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1 A I am unaware of anyone not having access t o 

2 transmission r i g h t s i n PJM. 

3 Q How many of the 76 t o t a l own no megawatts? Own 

4 or have access t o no megawatts, i f you know? 

5 A I do not know. 

6 Q With respect t o your comments yesterday on the 

7 transmission and d i s t r i b u t i o n adjustment, you provided some 

8 numbers. Am I r i g h t t h a t your c a l c u l a t i o n -- and again, I 

9 was examining the work papers t h a t you provided. This i s a 

10 s l i p of paper. 

11 A I t looks f a m i l i a r . 

12 Q And — you are t o the p o i n t , Mr. H i l l . Based on 

13 t h i s i t appears as though you took the d i f f e r e n c e i n T&D 

14 r a t e m u l t i p l i e d i t by f i x e d annual megawatt hours of sales 

15 and then you simply took t h a t f o r ten years? 

16 A Yes. 

17 Q And then you took a net present value of that? 

18 A Yes. At a discount r a t e of 8.71 percent. 

19 Q I n your r e b u t t a l testimony, Mr. H i l l , you make 

20 some comments about the need t o consider the d i r e c t i v e from 

21 the General Assembly t h a t the t r a n s i t i o n t o competition be 

22 f a i r t o a l l stakeholders, i n c l u d i n g employees of incumbent 

23 u t i l i t i e s . That's on pages 15 and 16. 

24 A Of 1-E. 

25 Q Just i n summary, Mr. H i l l , PECO has engaged i n 
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1 force reductions t o -- which have r e s u l t e d i n considerable 

2 reductions i n force f o r PECO t o respond t o competition or 

3 t o prepare the company f o r a" competitive environment. 

4 I s n ' t t h a t r i g h t ? 

5 A The company has, i n both calendar years '90 and 

6 '94, put i n place a general r e t i r e m e n t program but both 

7 those r e t i r e m e n t programs predated any a c t i o n by t h i s 

8 Commission i n moving from r e g u l a t i o n t o competition. 

9 Q I s n ' t i t your -- hasn't PECO reduced i t s f o r c e by 

10 approximately 37 percent since 1990? 

11 A That's approximately c o r r e c t , most of t h a t 

12 o c c u r r i n g p r i o r t o the enactment of the E l e c t r i c 

13 Competition Act. 

14 JUDGE CHESTNUT: Excuse me. Mr. H i l l , I would 

15 appreciate i f you would j u s t respond t o the question. 

16 THE WITNESS: I am, Your Honor. I am t r y i n g t o . 

17 JUDGE CHESTNUT: But I'd l i k e you t o be a l i t t l e 

18 more d i r e c t i n your answers. I f you have something t o add, 

19 you c e r t a i n l y can add t h a t on r e d i r e c t . I f your counsel 

20 f e e l s i t ' s a p propriate. 

21 THE WITNESS: Yes. 

22 BY MR. CLEARFIELD: 

23 Q I s n ' t i t t r u e t h a t the company or executives of 

24 the company have i n d i c a t e d t h a t those force reductions were 

25 at least in part designed to allow the company to respond. 
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1 t o be i n a b e t t e r p o s i t i o n t o compete i n an environment i n 

2 which the company was going t o be subject t o competition at 

3 the r e t a i l l e v e l ? 

4 A Again, I can't agree w i t h t h a t c h a r a c t e r i z a t i o n , 

5 Mr. C l e a r f i e l d , because those reductions occurred before 

6 there was any announcement or enactment of the Competition 

7 Act i n Pennsylvania. I n f a c t , the one s i g n i f i c a n t l y 

8 predated the Competition Act and I am r e f e r r i n g t o the 1990 

9 e a r l y r e t i r e m e n t program. 

10 MR. CLEARFIELD: Could I have j u s t a moment. Your 

11 Honor. 

12 (Pause.) 

13 BY MR. CLEARFIELD: 

14 Q Has the company made any commitments t h a t i t w i l l 

15 not reduce i t s work force i f such reductions are c o n s i s t e n t 

16 w i t h maintaining high q u a l i t y s e rvice as competition goes 

17 forward? 

18 A Could you repeat your question. 

19 Q As of t h i s time, has PECO made any commitments t o 

20 not reduce, attempt t o continue t o reduce i t s work force t o 

21 reduce costs, make i t more e f f i c i e n t and allow i t t o b e t t e r 

22 respond t o competition i n the future? 
23 A I am not s p e c i f i c a l l y aware. I b e l i e v e t h a t the 

24 company continues t o look at the e f f i c i e n c y of i t s 

25 operation and i f reductions in force can be accommodated 
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1 and s t i l l maintain a r e l i a b l e system, both e l e c t r i c and 

2 gas, t h a t we would continue t o make such reductions. But 

3 a t t h i s p o i n t -- I ' l l end t h a t w i t h t h a t answer. 

4 MR. CLEARFIELD: Your Honor i f -- could j u s t have a 

5 moment? I am --

6 (Pause.) 

7 BY MR. CLEARFIELD: 

8 Q And -- Your Honor, I ' l l t r y t o go on t o another 

9 area and then -- j u s t so i t ' s c l e a r , i n your d i r e c t 

10 testimony, Mr. H i l l , I believe on page 21, t h i s i s your 

11 o r i g i n a l testimony from the r e s t r u c t u r i n g . You t e s t i f i e d 

12 t h a t the company had, i n f a c t , i n i t i a t e d s u b s t a n t i a l work 

13 force reductions which produced the 37 percent forced 

14 r e d u c t i o n since 1990, d i d n ' t you. 

15 MR. BONNEY: Your Honor, i t ' s now apparently on the 

16 record t w i c e . I n his d i r e c t testimony and durin g cross 

17 examination e a r l i e r today. So I am not sure why we need t o 

18 repeat t h i s a t h i r d time. I don't t h i n k there's any 

19 di s p u t e , though. 

20 MR. CLEARFIELD: Fine. We'll move on. 

21 BY MR. CLEARFIELD: 

22 Q Do you consider work force reductions of 67 

23 percent t o be unreasonable or i n c o n s i s t e n t w i t h the 

24 admonitions from the General Assembly about concern f o r 

25 shareholders, including employees? 
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1 A Sixty-seven percent? 

2 Q Yes. I f there was a work force r e d u c t i o n of 67 

3 percent, i s t h a t , i n your view, i n c o n s i s t e n t w i t h the 

4 admonition of the General Assembly t o adequately consider 

5 the i n t e r e s t s of employees i n the r e s t r u c t u r i n g ? 

6 A Sixty-seven percent work force r e d u c t i o n r e l a t i v e 

7 t o where we are today. I s t h a t what you are speaking of? 

8 Q That number, j u s t i n any context. 

9 A Well, I ' l l accept, my context i s t h a t the company 

10 could not s u s t a i n a work force r e d u c t i o n a t 67 percent 

11 r e l a t i v e t o the c u r r e n t l e v e l of employment and s t i l l 

12 maintain r e l i a b i l i t y of the system. 

13 Q What about f o r a d i v i s i o n ? Of PECO? 

14 A You'd have t o define d i v i s i o n . We have d i v i s i o n s 

15 which encompass s i x people. So --

16 Q So i s n ' t i t t r u e t h a t PECO has already r e a l i z e d a 

17 67 percent force r e d u c t i o n f o r f o s s i l generation s t a f f i n g 

18 l e v e l s since 1990? 

19 A That wouldn't s u r p r i s e me as a number because we 

20 have also had a closure of c e r t a i n of our f o s s i l 

21 f a c i l i t i e s . 

22 Q So i n and of i t s e l f , reductions a t t h a t l e v e l 

23 could not t e l l you one way or another whether employees 

24 have been adequately accommodated or t h e i r i n t e r e s t s have 

25 been adequately accommodated with respect to the transition 
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1 i n competition, could they? 

2 A I don't t h i n k I understand your question. 

3 Q PECO — can you make any conclusions w i t h respect 

4 t o work force reductions of 60 or 70 percent i n and of 

5 i t s e l f , w i t h respect t o whether employees have been 

6 adequately -- employee i n t e r e s t s have been adequately 

7 considered i n the movement t o competition? 

8 A You have got q u i t e a compound question t h e r e , 

9 but — 

10 Q Just answer each p a r t . 

11 A I don't know i f I have even got the whole concept 

12 you are d e l i v e r i n g t o me. But f i r s t o f f , the work force 

13 reductions t h a t we have put i n place p r e v i o u s l y were not 

14 the d i r e c t r e s u l t of moving t o competition. They were f o r 

15 other business reasons, most p r i n c i p a l l y the r e a c t i o n of 

16 the company t o Limerick 1 and Limerick 2 r a t e orders and 

17 the r e s u l t s coming out of those proceedings i n which case 

18 the company was p r i o r t o and a f t e r , a re g u l a t e d i n d u s t r y . 

19 Now we stand, as I have s t a t e d , a t about 7,000 or 

20 7,200 employees and I have t e s t i f i e d t h a t the company could 

21 not withstand a 60 t o 70 percent work force r e d u c t i o n i n 

22 the face of competition or wi t h o u t the face of competition 

23 and maintain r e l i a b i l i t y of both the e l e c t r i c and gas 

24 systems. 

25 Q But you have t e s t i f i e d t h a t , i n f a c t , i n the 
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1 past, the company has r e a l i z e d force reductions of t h a t 

2 magnitude. I s n ' t t h a t r i g h t f o r c e r t a i n of i t s d i v i s i o n s 

3 a t least? 

4 A We have had reduc t i o n i n c e r t a i n d i v i s i o n s based 

5 upon unique circumstances t h a t have accommodated 

6 s i g n i f i c a n t reductions i n c l u d i n g r e t i r e m e n t of e x i s t i n g 

7 f a c i l i t i e s . 

8 Q Did t h a t threaten your a b i l i t y t o provide 

9 adequate service t o your customers? Your s e r v i c e 

10 t e r r i t o r y . 
11 A I t h i n k obviously we have continued t o maintain 

12 r e l i a b l e s ervice i n t h i s service t e r r i t o r y . 

13 Q So would t h a t be --

14 A Yes. 

15 Q I t h i n k you a c t u a l l y wanted t o say no t o t h a t . 

16 I t d i d n ' t threaten? 

17 A I t d i d not threaten. 

18 MR. CLEARFIELD: Your Honor, t h a t ' s a l l I have. 

19 JUDGE CHESTNUT: Does anyone have any — Mr. 

20 Dworetzky? 

21 MR. CLEARFIELD: I apologize. There were two 

22 matters we had r a i s e d yesterday i n our cross examination 

23 and t h a t was the issue of the f i n a n c i a l forecasts t h a t we 

24 had discussed and had been discussed i n the p r i o r case. 

25 I believe Judge Rainey had asked us to discuss the 
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1 matter o f f the record and Mr. Bonney and I have done t h a t 

2 and Mr. Bonney obviously can speak f o r himself but Mr. 

3 Bonney continues t o assert a p r i v i l e g e w i t h respect t o 

4 those documents and on various grounds and we, of course, 

5 have, i n Mr. Kean's testimony, submitted s i m i l a r p r i v i l e g e 

6 f o r c e r t a i n f i n a n c i a l c a l c u l a t i o n s of a s i m i l a r nature. 

7 Rather than request a r u l i n g a t t h i s time and i n the 

8 i n t e r e s t of moving the proceeding along we have agreed t h a t 

9 w e ' l l defer requesting a r u l i n g on t h a t issue, see how the 

10 proceeding goes and r a i s e i t today i f , or at a subsequent 

11 time, i f necessary. 

12 MR. BONNEY: I was f i n e u n t i l you said a t a 

13 subsequent time. I f we r a i s e i t today, then t h a t ' s f i n e . 

14 That was my understanding and I am okay w i t h what was 

15 saying I am not sure when the record closes today what time 

16 i t was going t o be. 

17 JUDGE CHESTNUT: I thought the record wasn't going 

18 t o close. I thought we had scheduled a hearing f o r 

19 Tuesday. 

20 MR. BONNEY: I'd say -- thank you. I ' d l i k e t h i s 

21 matter resolved today because we have Mr. H i l l a v a i l a b l e . 

22 JUDGE CHESTNUT: I'd l i k e you t o see i f you can 

23 resolve i t . 

24 MR. BONNEY: I won't argue on t h a t . 

25 JUDGE CHESTNUT: I'm sure you put f o r t h your best 
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1 e f f o r t s . Maybe a l i t t l e b i t more e f f o r t might accomplish 

2 something. 

3 MR. DWORETZKY: Your Honors, I wasn't c e r t a i n of 

4 those days but I have an i n t e r e s t i n the outcome of t h a t 

5 matter. What they have proposed i s known, subject t o 

6 r e v i s i n g i t a f t e r the comment t h a t was given t o me t h i s 

7 morning, t h a t PECO intends t o apparently introduce today 

8 from Mr. M i t c h e l l . 

9 JUDGE CHESTNUT: Okay. Mr. C l e a r f i e l d , are you 

10 f i n i s h e d w i t h Mr. H i l l a t t h i s point? 

11 MR. CLEARFIELD: Yes, Your Honor. 

12 JUDGE CHESTNUT: Mr. Dworetzky? 

13 MR. DWORETZKY: I have one follow-up on E x h i b i t PECO 

14 Number 6. 

15 BY MR. DWORETZKY: 

16 Q Would I be c o r r e c t , Mr. H i l l , t h a t i n your 

17 v a l u a t i o n , your methodology f o r determining net present 

18 value, you have done followed the end of the year 

19 convention? 

20 A Yes. That's c o r r e c t . 

21 MR. DWORETZKY: Nothing f u r t h e r . 

22 JUDGE CHESTNUT: Does anybody else have cross 

23 examination f o r Mr. H i l l ? 

24 (No response.) 

25 JUDGE CHESTNUT: Redirect? 
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1 MR. BONNEY: None, Your Honor. I am not sure i f i t 

2 had been p r e v i o u s l y admitted but f o r c l a r i t y l e t me move 

3 the admission of PECO E x h i b i t 6 at t h i s time. 

4 JUDGE CHESTNUT: Any objection? 

5 (No response.) 

6 JUDGE CHESTNUT: Document i s admitted. 

7 (PECO Exhibit No. 6 was admitted in evidence.) 

8 MR. DWORETZKY: S t i c k i n g on t h a t l a s t p o i n t , I t h i n k 

9 you would agree, or Mr. H i l l agreed t o provide the t h i r d 

10 page f o r t h a t PECO 6 which i s the p r o j e c t i o n s a t a higher 

11 sales volume given the time, t h a t may be a f t e r the record 

12 i s closed. Can t h a t be when i t i s provided, included i n as 

13 p a r t of the record. 

14 JUDGE CHESTNUT: Mr. Bonney, can I i n t e r r u p t you. 

15 MR. BONNEY: We'll t r y t o do i t today. I f not --

16 MR. DWORETZKY: Exc e l l e n t . 

17 MR. CLEARFIELD: We intended t o put i t i n the record 

18 when i t was provided. 

19 MR. BONNEY: Would i t be easier t o make t h a t as a 

20 t h i r d page of t h i s E x h i b i t 6 t h a t ' s acceptable? 

21 JUDGE CHESTNUT: That's f i n e . 

22 MR. BONNEY: Then w e l l d i s t r i b u t e t h a t today. 

23 JUDGE CHESTNUT: Are we going t o take Ms. Voorhees 

24 or are we going t o go w i t h the l i n e u p we had scheduled f o r 

25 today. 
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1 MS. MILLER: Your Honor — 

2 JUDGE CHESTNUT: Yes, Mr. M i l l e r . 

3 MS. MILLER: We were t h i n k i n g of p u t t i n g on Mr. 

4 O l i v e r f o r a b r i e f r e j o i n d e r t o Mr. H i l l . I t h i n k on cross 

5 Mr. O l i v e r agreed t h a t he would do the e x h i b i t , I t h i n k i t 

6 was PECO 6 yesterday f o r the high case, the high f o r e c a s t 

7 and i f PECO i s w i l l i n g t o do t h a t w e ' l l waive r e j o i n d e r . 

8 JUDGE CHESTNUT: Didn't we j u s t discuss that? 

9 MR. HILL: We'll do t h a t . 

10 MR. MILLER: Then we won't b r i n g Mr. O l i v e r . 

11 JUDGE CHESTNUT: Are we going t o go w i t h Ms. 

12 Voorhees or are we going t o go w i t h Dr. Silkman? Ms. 

13 Voorhees --

14 MR. MILLER: What was the a l t e r n a t i v e ? 

15 JUDGE CHESTNUT: I have no preference i n terms of 

16 who goes when. I t ' s up t o you f o l k s . 

17 MR. RYAN: We promised Ms. Voorhees we'd take her 

18 f i r s t . 

19 JUDGE CHESTNUT: Sure. Unless she wants t o stay. 

20 MR. RYAN: Just a matter of courtesy I am t a l k i n g 

21 about. I don't care. 

22 JUDGE CHESTNUT: Miss Voorhees, would you r a i s e your 

23 r i g h t hand, please. 

24 SUSAN VOORHEES, called as a witness, having been 

25 duly sworn, was examined and testified as follows: 

HOLBERT ASSOCIATES 
(717) 540-9669 



1912 

1 DIRECT EXAMINATION 

2 JUDGE CHESTNUT: Please be seated and give and s p e l l 

3 your name f o r the record. 

4 THE WITNESS: Susan P. Voorhees. V- as i n V i c t o r , 

5 o-o-r-h-e-e-s. 

6 BY MR. CLEARFIELD: 

7 Q Excuse me. Your Honor. While the p a r t i e s are 

8 g e t t i n g s i t u a t e d . EESPI Cross Examination E x h i b i t 1 wasn't 

9 moved i n t o the record yesterday. May I move i t i n a t t h i s 
10 time? 

11 JUDGE CHESTNUT: Any o b j e c t i o n . 

12 (No response.) 

13 JUDGE CHESTNUT: The document i s admitted. 

14 (EESPI Cross Examination E x h i b i t No. 1 was admitted 
i n evidence.) 

15 

16 MR. MILLER: Your Honor, Ms. Voorhees i s sponsoring 

17 two statements. Statement Number 9 and Statement Number 

18 9-R. Statement Number 9 has e x h i b i t s w i t h i t . We are 

19 c o n t i n u i n g w i t h the s t i p u l a t i o n , I assume. 

20 JUDGE CHESTNUT: Yes. 

21 MR. MILLER: May we have these statements admitted 

22 i n t o evidence. Your Honor? 

23 JUDGE CHESTNUT: Any o b j e c t i o n . 

24 (No response.) 

25 JUDGE CHESTNUT: The documents are admitted. 
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1 (ENRON Statements Nos. 9 and 9-R were produced and 

marked f o r i d e n t i f i c a t i o n and admitted i n 
2 evidence.) 

3 MR. MILLER: And Ms. Voorhees i s a v a i l a b l e f o r cross 

4 examination. 

5 JUDGE CHESTNUT: Mr. Smith? 

6 MR. SMITH: Can I defer t o Mr. Craig and have him go 

7 f i r s t ? 

8 JUDGE CHESTNUT: Sure. 

9 MR. CRAIG: Good morning, Ms. Voorhees. My name i s 

10 Christopher Craig and I represent State Senator Vincent 

11 Fumo. 

12 BY MR. CRAIG: 

13 Q Am I c o r r e c t i n my r e c o l l e c t i o n t h a t i n response 

14 so i n t e r r o g a t o r i e s you were i d e n t i f i e d as p a r t i c i p a t i n g i n 

15 the d r a f t i n g the ENRON p e t i t i o n ? 

16 A I was, yes. I p a r t i c i p a t e d i n t h a t . 

17 Q Would you please describe your p a r t i c i p a t i o n --

18 JUDGE RAINEY: I am so r r y Ms. Voorhees. Y o u ' l l have 

19 t o keep your voice up. 

20 THE WITNESS: Sure. We p a r t i c i p a t e d i n numerous 

21 conference c a l l s w i t h our counsel, t h e i r counsel and ENRON 

22 i n terms of coming up w i t h the concepts f o r the ENRON 

23 Choice Plan. 

24 BY MR. CRAIG: 

25 Q How long have you been employed with Chase 
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1 S e c u r i t i e s ? 

2 A I been employed by Chase S e c u r i t i e s or one of i t s 

3 predecessors ever since 1990; June of 1990. 

4 Q And during t h i s time have you been in v o l v e d i n 

5 asset-backed t r a n s a c t i o n s s i m i l a r t o the ones o u t l i n e d i n 

6 the settlement and i n the ENRON p e t i t i o n ? 

7 A I t would depend on your c h a r a c t e r i z a t i o n of 

8 s i m i l a r . I was involved i n the Puget t r a n s a c t i o n i n 1995. 

9 Q On page 9 and 10 of your f i r s t statement, 

10 Statement Number 9, t h a t i s , you i n d i c a t e d t h a t you were 

11 f a m i l i a r w i t h two p a r t i c u l a r l a w s u i t s , l a w s u i t f i l e d on 

12 behalf of the U t i l i t y Workers Union of America and a 

13 l a w s u i t f i l e d on behalf of the I n d i a n a p o l i s Power and L i g h t 

14 Company, t h a t each challenge, independently and on separate 

15 grounds, the C o n s t i t u t i o n a l i t y of the Pennsylvania 

16 Deregulation Act. I s t h i s an accurate statement? 

17 A I am aware of the existence of the l a w s u i t s , 

18 yes. 

19 Q Your statement was t h a t you were f a m i l i a r w i t h 

20 the l a w s u i t s . I s t h a t correct? 

21 A I am aware of the existence of the l a w s u i t s , 

22 yes. I am f a m i l i a r w i t h t h a t . 

23 Q Have you personally reviewed any of the 

24 complaints f i l e d i n any of the two lawsuits? 

25 A No, I have not. 
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1 Q Have you personally reviewed any the responsive 

2 pleadings i n the lawsuits? 

3 A No, I have not. 

4 Q I assume t h a t i t ' s c o r r e c t t h a t you have 

5 p e r s o n a l l y not reviewed any b r i e f s ? 

6 A No, I have not. 

7 Q Would you please describe your f a m i l i a r i t y w i t h 

8 the lawsuits? 

9 A As i s customary, I have r e l i e d on the advice of 

10 counsel as t o preparing the statements t h a t I have put i n t o 

11 my r e b u t t a l testimony or my testimony. 

12 Q I s i t c o r r e c t from my understanding t h a t your 

13 f a m i l i a r i t y i s secondhand. You have been informed by 

14 someone else as t o those two p a r t i c u l a r lawsuits? 

15 A I am r e l y i n g on the advice of counsel, yes. 

16 Q I s i t c o r r e c t , then, t h a t you do not p e r s o n a l l y 

17 have an opinion concerning the e f f e c t of the pendency of 

18 the two complaints t h a t they w i l l have on the marketing of 

19 the past — 

20 A Not a c t i n g i n the l e g a l capacity so t h a t my 

21 personal opinion doesn't matter. The advice t h a t I receive 

22 of counsel, from counsel i s what matters and t h a t advice i s 

23 put f o r t h i n my testimony. 

24 Q I understand t h a t , but am I c o r r e c t t h a t again i n 

25 my statement t h a t i n your two statements you do not 
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1 p e r s o n a l l y p r o f f e r or assert an opinion concerning the 

2 e f f e c t of the pendency of the two complaints on the 

3 m a r k e t a b i l i t y of the t r a n s i t i o n volumes? 

4 A Personally, no. 

5 Q On page 10 of your f i r s t statement, you i n d i c a t e 

6 t h a t you were advised by counsel t h a t each of the 

7 aforementioned lawsuits are, quote, without merit? I s t h a t 

8 correct? 

9 A Yes. 

10 Q Could you please i d e n t i f y i n each p a r t i c u l a r 

11 l a w s u i t , who the counsel was t h a t provided t h a t advice? 

12 A P r i n c i p a l l y , the counsel was Pennsylvania counsel 

13 who I b e l i e v e i t s Wolf, Block. 

14 Q And t h a t was f o r both of the complaints? 

15 A That was f o r both of the complaints. They, 

16 together w i t h Chase counsel. Wolf, Block and LeBoeuf were 

17 a l l i n v o l v e d . 

18 Q Did you speak w i t h a p a r t i c u l a r a t t o r n e y t o get 

19 an understanding of those two p a r t i c u l a r complaints? 

20 A I do not r e c a l l the attorney's name, no. I t w i t h 

21 as conference c a l l where --

22 Q You don't r e c a l l which a t t o r n e y from Wolf Block 

23 provided t h a t advice t o you? 

24 A No, I don't. I t was i n con j u n c t i o n w i t h a 

25 conference c a l l . 
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1 Q Okay. As t o the U t i l i t y Workers Union of America 

2 complaint, was t h a t of counsel opinion rendered as a r e s u l t 

3 of a c a r e f u l review of the b r i e f s f i l e d i n t h a t case? 

4 A I t ' s my understanding t h a t i t was. 

5 Q I t was? 

6 A I t ' s my understanding t h a t counsel reviewed the 

7 b r i e f s and everything and gave us t h a t o p i n i o n , or t h a t 

8 advice. 

9 MR. CRAIG: May I approach the witness. Your Honor? 

10 JUDGE CHESTNUT: C e r t a i n l y . 

11 BY MR. CRAIG: 

12 Q I s t h i s your response t o Senator Fumo's 

13 i n t e r r o g a t o r y Set 4, number 3? 

14 A Yes, i t i s . No b r i e f s have been reviewed. I f 

15 t h a t ' s the case, I am sorry. 

16 MR. HERSHEY: I am sorr y . I can't hear what the 

17 witness i s saying. Could you remember t o please keep your 

18 voice up? I t ' s hard f o r people behind you t o hear. 

19 THE WITNESS: Sorry. I am a l i t t l e b i t hoarse t h i s 

20 morning. My response t h a t i n d i c a t e s t h a t no b r i e f s have 

21 been reviewed, i t ' s my response. That's where I have 

22 r e l i e d on the advice of counsel. I f t h a t ' s the answer, 

23 t h a t ' s the answer. 

24 BY MR. CRAIG: 

25 Q So again going back to my original question, at 
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1 l e a s t as t o the U t i l i t y Workers Union of America complaint, 

2 t h a t opinion was not then based on a c a r e f u l review of the 

3 b r i e f s f i l e d i n t h a t case? 

4 A That i s what the answer t o i n t e r r o g a t o r i e s says, 

5 t h a t the b r i e f s were not reviewed. 

6 Q As t o the I n d i a n a p o l i s Power and L i g h t Company 

7 complaint. Could you please describe t o me based on your 

8 knowledge the extent t o which the pleadings and b r i e f s were 

9 reviewed by counsel? 

10 A Why don't you show me the answer t o the 

11 i n t e r r o g a t o r y . 

12 MR. CRAIG: May I? 

13 JUDGE CHESTNUT: Yes. 

14 THE WITNESS: No b r i e f s were reviewed. That's what 

15 i t says ther e . 

16 BY MR. CRAIG: 

17 Q No I am --

18 A Such b r i e f s have been reviewed. Then b r i e f s were 

19 reviewed i n t h a t case. Again, you should understand we 

20 have r e l i e d on the advice of counsel and t h a t i s a subject 

21 of my testimony. 

22 Q I understand t h a t . My question, however, i s do 

23 you know t o what extent those b r i e f s were reviewed? 

24 A No. 

25 Q S i g n i f i c a n t l y ? Heavily? Are you pe r s o n a l l y 
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1 aware t h a t t h a t complaint has been scheduled f o r a hearing 

2 before Pennsylvania Commonwealth Court en banc? The whole 

3 court? 

4 A En banc, yes. The whole court? Yes. I s t h a t 

5 the Apelco? 

6 Q Yes. 

7 A Yes. That's December 8 or 11 or something l i k e 

8 t h a t . I s t h a t r i g h t ? 

9 Q So you are aware of that? 

10 A Yes. 

11 Q Are you aware t h a t -- do you have any knowledge 

12 as t o whether or not t h a t ' s a rare instance f o r a case t o 

13 be scheduled before the court en banc? 

14 A I have no idea. 

15 Q Based on your p r o f e s s i o n a l experience, would you 

16 please e x p l a i n t o me the s i g n i f i c a n c e of the phrase, quote, 

17 w i t h o u t merit? 

18 A I bel i e v e I answered t h a t i n an i n t e r r o g a t o r y 

19 where we said t h a t the l i k e l i h o o d of i t s success and impact 

20 on m a r k e t a b i l i t y are not perceived t o be consequential. 

21 Q When you mean consequential, consequential t o 

22 what? 

23 A Let's what my answer t o the i n t e r r o g a t o r i e s say. 

24 I n my answer t o i n t e r r o g a t o r y I said t h a t w i t h o u t m e r i t 

25 signifies an assessment that the allegations of the 
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1 l i t i g a t i o n are not expected t o be sustained or t o have any 

2 m a t e r i a l impact on the proposed t r a n s a c t i o n . That's my 

3 response. 

4 Q I n your experience, w i t h Chase S e c u r i t i e s , have 

5 you seen or reviewed other w i t h o u t - m e r i t opinions? 

6 A There have been other w i t h o u t - m e r i t opinions 

7 given i n other t r a n s a c t i o n s , yes. 

8 Q And you have viewed them or taken a look at those 

9 documents? 

10 A Opinions -- s p e c i f i c a l l y , I can't r e c a l l whether 

11 I have read a l l of those opinions, no. 

12 Q I apologize. I don't mean thoroughly reviewed, 

13 but you are f a m i l i a r w i t h what the document e n t a i l s , what 

14 i t looks l i k e ? That s o r t of thing? 

15 A I am f a m i l i a r t h a t those opinions would be 

16 obtained, yes. 

17 Q Would you please describe what those opinions 

18 u s u a l l y look l i k e ? I s i t a t h i c k document, a small 

19 document? 

20 A I s i t a t h i c k document or a small -- i t i s 

21 depending on how much counsel has to say and whether the 

22 opinions are reasoned or c i t e case laws or go through a l o t 

23 of a n a l y s i s , they could be t h i c k or t h i n . 
24 Q But i t ' s u s u a l l y a document t h a t goes through 

25 some s o r t of l e g a l analysis c i t i n g some case law or 
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1 s t a t u t o r y law i f i t ' s applicable? 

2 A That i s t y p i c a l l y , yes. 

3 Q How common are w i t h o u t - m e r i t opinions? 

4 A I don't know t h a t I am q u a l i f i e d t o say t h a t . I 

5 don't know. 

6 Q What i s based on your experience, what i s 

7 normally associated w i t h a w i t h o u t - m e r i t opinion? Does i t 

8 i n v o l v e a review of the pleadings, and e v a l u a t i o n of the 

9 complaint. A review of the p a r t i c u l a r case's s t a t u s , a 

10 c o n s i d e r a t i o n of the opposing b r i e f s or responsive b r i e f s ? 

11 A You seem t o be t e l l i n g me what i t c o n s i s t s o f . I 

12 can't t e l l you i n terms of an opinion of counsel what the 

13 review e n t a i l s . Customarily a counsel would go through a l l 

14 of the thi n g s t h a t they deem necessary i n order t o give 

15 t h e i r o p i n i o n . 

16 I f t h a t i s i n c l u s i v e of what you have o u t l i n e d , t h a t 

17 would be included. 

18 Q Does counsel opinion of which you r e f e r the twice 

19 on page 10 resemble.that document? 

20 A Resemble what document? 

21 Q A w i t h o u t - m e r i t document, a document t h a t c i t e s 

22 case law i n o p p o s i t i o n or against t h e i r p o s i t i o n t h a t 

23 reviewed b r i e f s , t h a t reviewed pleadings, t h a t reviewed the 

24 complaint, e t cetera? 

25 A I don't know that I can answer that question as 
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1 t o what i t would resemble. I t ' s going t o be an opinion 

2 given at the time t h a t i s something t h a t we r e l y upon t h a t 

3 would say t o me r i t --

4 Q I apologize. I was a not c l e a r i n my question. 

5 On page 10 of your f i r s t statement, you r e f e r r e d t o the 

6 f a c t t h a t you were advised by counsel t h a t the referenced 

7 complaint was, quote, w i t h o u t m e r i t . 

8 A Yes. 

9 Q Does t h a t opinion by counsel resemble i n any 

10 fashion a w i t h o u t - m e r i t opinion t h a t you t y p i c a l l y 

11 described? 

12 A I t was a v e r b a l . I t was verbal advice. I t was 

13 not reduced -- i t was not memorialized. 

14 Q So t h a t was not a w r i t t e n document or was i t an 

15 o r a l opinion? 

16 A That i s c o r r e c t . 

17 Q Do you per s o n a l l y have any idea as t o how much 

18 time was associated w i t h the rendering of t h a t opinion? 

19 A No. 

20 Q On page 2 of your r e b u t t a l testimony, l i n e 10 and 

21 l i n e 11, you s t a t e , quote, i t i s impossible t o p r e d i c t the 

22 consequences, i f any, the pendency of l i t i g a t i o n may have 

23 on the issues of a pass-through c e r t i f i c a t e -- of the 

24 pass-through c e r t i f i c a t e s . I s t h a t an accurate statement? 

25 A Yes. At the time the pass-through c e r t i f i c a t e s 
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1 would be issued we can't p r e d i c t what st a t u s the l i t i g a t i o n 

2 would have. We don't know. No one knows. 

3 Q How does t h a t compare w i t h the f o l l o w i n g 

4 sentence, at the time the l i t i g a t i o n i s viewed as l a c k i n g 

5 merit? 

6 A At t h i s p o i n t i n time based on the advice of 

7 counsel, i t ' s my understanding t h a t the l i t i g a t i o n lacks 

8 m e r i t as defined. Not t h a t i t ' s specious, not t h a t i t ' s 

9 brought f r i v o l o u s l y , j u s t t h a t the l i k e l i h o o d t h a t i t would 

10 succeed gives counsel the chance t o t e l l me t h a t i t ' s 

11 w i t h o u t m e r i t . 

12 Q But you s t i l l stand by your statement t h a t i t ' s 

13 impossible t o p r e d i c t what consequences, i f any, the 

14 pendency of l i t i g a t i o n w i l l have on the issues of 

15 pass-through c e r t i f i c a t e s ? 

16 A No. You have t o take those sentences together 

17 and what we have said i s at t h i s p o i n t , the pendency of the 

18 l i t i g a t i o n , the status and possible e f f e c t s would be 

19 d i s c l o s e d at the time. That's a t h i r d sentence. At the • 

20 time you issue the pass-through c e r t i f i c a t e s . At t h i s 

21 p o i n t i n time the l i t i g a t i o n i s viewed as l a c k i n g m e r i t . 

22 At the p o i n t i n time we issue the c e r t i f i c a t e s , we would 

23 undertake a s i m i l a r a n a l y s i s . 

24 Q Are you or Chase S e c u r i t i e s aware the pendency of 

25 Senator Fumo's constitutional challenge to the Deregulation 
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1 Act? 

2 A Are those e i t h e r of the two questions t h a t we 

3 have here? The Apelco l i t i g a t i o n or other? 

4 Q No. 

5 A I am not f a m i l i a r w i t h t h a t . 

6 Q So as f a r as you are aware there's not been any 

7 s o r t of assessment as t o the impact of t h a t t h a t complaint 

8 would have on the m a r k e t a b i l i t y of the t r a n s i t i o n bonds? 

9 A Not as put t o me y e t . 

10 MR. HERSHEY: Excuse me. Could we ask the witness 

11 t o keep her voice up, please. 

12 THE WITNESS: Yes. I'm sorr y . 

13 JUDGE CHESTNUT: Yes. 

14 BY MR. CRAIG: 

15 Q Do you know whether or not Chase S e c u r i t i e s would 

16 r e l y on the two sets of counsel opinions on page 10 of your 

17 f i r s t statement and assume f i n a n c i a l r e s p o n s i b i l i t y f o r 

18 s e c u r i t i e s t h a t are issued p r i o r t o f i n a l r e s o l u t i o n of the 

19 aforementioned complaints? 

20 A I bel i e v e I have answered t h a t i n an 

21 i n t e r r o g a t o r y . 

22 Q Your i n t e r r o g a t o r y response r e f e r r e d back t o your 

23 statement. I d i d n ' t understand your statement. So t h a t ' s 

24 why I am p r o f f e r i n g the question now. 

25 A Which statement d i d n ' t you understand? 
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1 Q Both. But — 

2 A Which one? Where are you? 

3 Q I am p r i m a r i l y concerned w i t h j u s t a response t o 

4 t h a t question. W i l l Chase S e c u r i t i e s r e l y on those two 

5 counsel opinions t h a t you c i t e on page 10 of your f i r s t 

6 statement f o r the s e c u r i t i e s t h a t are issued and assume the 

7 r e s p o n s i b i l i t y f o r them p r i o r t o any f i n a l r e s o l u t i o n of 

8 those two complaints? 

9 A I b e l i e v e t h a t the answer i s as adequately 

10 addressed i n the response; i n t h a t we would assess a t the 

11 time the bonds would be issued, both the t r a n s i t i o n bonds 

12 and pass-through c e r t i f i c a t e s , the pendency of the 

13 l i t i g a t i o n and the — I believe what I say i s t h a t absent a 

14 -- an adverse n o n - f i n a l determination, the pass-through 

15 c e r t i f i c a t e s would be issued and marketed i n accordance 

16 w i t h the terms of the Choice Plan. 

17 Now, those are subject t o the r a t i n g requirement and 

18 a w r i t t e n opinion of counsel. Acceptable able t o me or t o 

19 Chase S e c u r i t i e s , r a t h e r . 

20 Q Based on the two of counsel opinions t h a t you 

21 have received on the telephone conference c a l l , do you' 

22 b e l i e v e i n your p r o f e s s i o n a l experience t h a t Chase 

23 S e c u r i t i e s w i l l r e l y on those two opinions and assume 

24 f i n a n c i a l r e s p o n s i b i l i t y f o r the s e c u r i t i e s t h a t are 

25 issued? 
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1 MR. MILLER: Your Honor, t h a t question was j u s t 

2 answered. 

3 JUDGE CHESTNUT: I ' l l allow the question. 

4 THE WITNESS: My answer, again, i s t h a t the o p i n i o n , 

5 the advice we have received i s not an opi n i o n a t t h i s 

6 p o i n t . I t ' s an advice of counsel t h a t a t t h i s p o i n t i n 

7 time the l i t i g a t i o n lacks m e r i t . 

8 At the time the t r a n s i t i o n bonds would be issued, 

9 very close t o the time but the day they would be issued or 

10 the day before we would receive an opinion from counsel, 

11 again, t h a t the l i t i g a t i o n -- absent t h i s , an adverse 

12 non-binding determination, t h a t i f we received t h a t o pinion 

13 the bonds would be marketed w i t h appropriate d i s c l o s u r e and 

14 a t r i p l e A r a t i n g provided those contingencies are 

15 s a t i s f i e d . 

16 We have t a l k e d about the m a r k e t a b i l i t y of the 

17 pass-through c e r t i f i c a t e s but again, t h a t ' s premature a t 

18 t h i s p o i n t i n time we are t a l k i n g about today versus the 

19 time the pass-through c e r t i f i c a t e s would be issued. 

20 Q Thank you. On page 2 of your r e b u t t a l testimony, 

21 on l i n e s 17 and 18 -- 16, 17 and 18, p a r t i c u l a r clause you 

22 have i n d i c a t e d states assuming the t r a n s i t i o n bonds 

23 received the r e q u i r e d r a t i n g , and contain other p r o v i s i o n s 

24 r e q u i r e d by the market t o address the e f f e c t of p o t e n t i a l 

25 l e g a l challenges as i s being c l a r i f i e d i n pending 
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1 t r a n s a c t i o n s by C a l i f o r n i a u t i l i t i e s , what i s the meaning 

2 of the phrase contain other p r o v i s i o n s r e q u i r e d by the 

3 market t o address the e f f e c t of p o t e n t i a l l e g a l 

4 challenges? 

5 A Well, the market requires and c e r t a i n l y we 

6 r e q u i r e . Chase, t h a t you could appropriate d i s c l o s u r e 

7 covering documents i n the form of r i s k f a c t o r s and more 

8 appropriate d i s c l o s u r e t o t a l k about any p o t e n t i a l r i s k 

9 inherent i n the t r a n s a c t i o n . So t h a t i f we move forward --

10 Q What would t h a t — 

11 A -- you would address t h a t i n a discussion of r i s k 

12 f a c t o r s . 

13 Q What would those r i s k d isclosures resemble? 

14 Would they say high r i s k ? Low r i s k . 

15 A Those would low r i s k . They t y p i c a l l y t a l k about 

16 the r i s k s associated w i t h t r a n s a c t i o n s both from a business 

17 perspective and a l e g a l perspective. 

18 Q I f , f o r example, the U t i l i t y Workers Union of 

19 America complaint was s t i l l pending and unresolved, would 

20 one of those disclosures be t h a t i f an adverse 

21 determination i n t h a t case could a f f e c t the bonds and t h a t 

22 you wouldn't holders of the bonds would not n e c e s s a r i l y 

2 3 have a r i g h t t o recover the money? 

24 A I t would depend on, again, a t the time they are 

25 issued, what the status of the l i t i g a t i o n would be. I f 
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1 there was something s t i l l outstanding, t h a t f a c t would be 

2 d i s c l o s e d , yes. 

3 Q Would t h a t f a c t a f f e c t the m a r k e t a b i l i t y of the 

4 bonds? 

5 A We don't r e a l p l y know what the f a c t i s at t h i s 

6 p o i n t i n time. Again --

7 0 Assuming f o r the purposes of t h i s question, t h a t 

8 the l a w s u i t has, i s s t i l l pending and has not been resolved 

9 by a Pennsylvania c o u r t , i t i t ' s s t i l l hanging out t h e r e , 

10 and assuming t h a t the ENRON p e t i t i o n was approved by t h i s 

11 Commission and t h a t t h i s d i s c l o s u r e was made, would t h a t 

12 d i s c l o s u r e a f f e c t the m a r k e t a b i l i t y of the bonds? 

13 A P o t e n t i a l l y , yes. 

14 Q Adversely? 

15 A We would d i s c l o s e i t . I f we chose t o go forward, 

16 i t would be our opinion t h a t i t would not a f f e c t the 

17 m a r k e t a b i l i t y of the bonds. 

18 Q You i n d i c a t e d t h a t i t would p o t e n t i a l l y a f f e c t 

19 the t h a t i t could p o t e n t i a l l y a f f e c t the market- a b i l i t y 

20 of the bonds. I s t h a t e f f e c t an adverse e f f e c t ? 

21 A I have t o take a step i n time forward, again, 

22 t h a t we r e a l l y , i t ' s not necessarily r i p e at t h i s p o i n t i n 

23 time. Again, what you have asked me t o do i s assess what 

24 would happen on the day t h a t the bonds are issued. We 

25 would put appropriate — i f we received the o p i n i o n of 
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1 counsel, i f the bonds received the re q u i r e d r a t i n g , we 

2 would put appropriate d i s c l o s u r e i n the bond o f f e r i n g 

3 memorandum t h a t t h i s l i t i g a t i o n i s pending. 

4 What we have done t o address i t and you are r i g h t , 

5 t a l k about what the e f f e c t of an adverse determination 

6 would be. But at t h i s p o i n t would the pass-through 

7 c e r t i f i c a t e s t h a t would be marketed we would speak w i t h 

8 ENRON at t h a t p o i n t i n time and PECO, and assess the impact 

9 on the m a r k e t a b i l i t y of the bonds. 

10 Q Based on your p r o f e s s i o n a l experience, what would 

11 be the t y p i c a l or average fee associated w i t h a f i r m such 

12 as but not nece s s a r i l y Chase S e c u r i t i e s would receive i f 

13 they were selected by ENRON t o market the f u l l $5.4 b i l l i o n 

14 of pass-through c e r t i f i c a t e s ? What would the fee 

15 associated --

16 A I t ' s impossible t o determine what t h a t fee would 

17 be at t h i s time. There are fees t h a t have been I b e l i e v e 

18 there's fees i n the C a l i f o r n i a deals i n the neighborhood of 

19 45 t o 50 basis p o i n t s . 

20 Q Has Chase S e c u r i t i e s been selected by ENRON t o 

21 market any p o r t i o n of the pass-through c e r t i f i c a t e s i f the 

22 PUC were t o approve the ENRON p e t i t i o n ? 

23 A Again, i t ' s premature t o address t h a t . 

24 Q Have they been selected? 

25 A Selected? 
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1 Q By ENRON, t o p a r t i c i p a t e or market any p o r t i o n of 

2 the pass-through c e r t i f i c a t e s i f the PUC were t o approve 

3 the ENRON p e t i t i o n ? 

4 A Going forward we would a n t i c i p a t e Chase would 

5 have a r o l e but t h a t ' s f o r ENRON t o determine. 

6 MR. CRAIG: Thank you. That's a l l . 

7 JUDGE CHESTNUT: Mr. Steinmetz? 

8 BY MR. STEINMETZ: 

9 Q Good morning, Ms. Voorhees. My name i s Steve 

10 Steinmetz. I am w i t h the O f f i c e of Consumer Advocate? 

11 A Good morning. 

12 Q I j u s t have one question f o r you. What was the 

13 amount of t r a n s i t i o n bonds issued i n the Puget Sound Power 

14 and L i g h t transaction? 

15 A I t h i n k i t was 200 — 2,250,000. 

16 MR. STEINMETZ: Thank you. That's a l l . 

17 MR. RYAN: No. 

18 JUDGE CHESTNUT: Mr. Ryan? 

19 MR. RYAN: No. 

20 JUDGE CHESTNUT: Mr. Smith? 

21 BY MR. SMITH: 

22 Q Good morning, Ms. Voorhees. My name i s Ward 

23 Smith. I am an atto r n e y f o r PECO Energy Company. I'd l i k e 

24 t o s t a r t w i t h a few questions about your background. 

25 A Okay. 
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1 Q You work f o r Chase S e c u r i t i e s , Inc. I s t h a t 

2 r i g h t ? 

3 A That's c o r r e c t . 

4 Q And what i s the r e l a t i o n s h i p between Chase 

5 S e c u r i t i e s , Incorporated and Chase Manhattan Bank? 

6 A I t ' s what's termed a Section 20 a f f i l i a t e . I t ' s 

7 the s e c u r i t i e s arm of Chase. 

8 Q So you are both p a r t of the same corporate --

9 A The Chase Manhattan Corporation, yes. 

10 Q Now, how long have you been w i t h Chase 

11 S e c u r i t i e s . You said since 1990? 

12 A Or one of i t s predecessors. There's been a few 

13 mergers. 

14 Q Have you also been i n the asset-backed s e c u r i t i e s 

15 group since 1990? 

16 A I be l i e v e when I was f i r s t h i r e d I was h i r e d i n t o 

17 the mortgage-backed group. And t h a t was merged w i t h the 

18 assets-backed group p r i o r t o 1990. 

19 Q How long have you been a lead banker -- i s t h a t 

20 what your p o s i t i o n is? I am sorry? 

21 A I am a managing d i r e c t o r . 

22 Q How long have you been managing d i r e c t o r ? 

23 A I have been a managing d i r e c t o r since March of 

24 1997. 

25 Q Since you have been i n the asset-backed 
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1 s e c u r i t i e s group, how many successful t r a n s a c t i o n s has 

2 Chase been — asset-backed s e c u r i t y t r a n s a c t i o n s has Chase 

3 been lead banker for? 

4 A Since I have been i n the group? 

5 Q Yes. 

6 A I don't know t h a t I could estimate t h a t . I mean 

7 I ' d have t o go back and j u s t c a l c u l a t e f o r each year how 

8 many tr a n s a c t i o n s we have done. 

9 Q Subject t o check, would you accept t h a t i n the 

10 range of about 55 trans a c t i o n s i s the appropriate number 

11 f o r t h a t time period? 

12 A I'd have t o go and c a l c u l a t e . 

13 Q That's r e g u l a r l y published data. 

14 A I t would be. I would j u s t have t o check. 

15 Q Subject t o check w i l l you accept t h a t t h a t i s the 

16 c o r r e c t range? 

17 A I don't understand t h i s whole subject t o check 

18 t h i n g . 

19 Q What I mean by subject t o check i s do i s are you 

20 able t o accept f o r purposes of t h i s proceeding, subject t o 

21 check, t h a t i t i s accurate? 

22 A Yes. 

23 JUDGE CHESTNUT; Excuse me. I s t h a t a l l i n f o r m a t i o n 

24 you can check? 

25 THE WITNESS: I bel i e v e t h a t ' s why — yes. I t i s a 
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1 number I can check. I would want t o go back and v e r i f y 

2 t h a t 

3 BY MR. SMITH: 

4 Q Of those approximately 45, approximately how many 

5 of them would have been f o r your a f f i l i a t e c o r p o r a t i o n 

6 Chase Manhattan Bank? 

7 A S u b s t a n t i a l number of them. 

8 Q Well over h a l f ; r i g h t ? 

9 A Shoe. Again, t h a t ' s one I'd have t o go back and 

10 look a t . 

11 Q Subject to check would you accept t h a t 40 of the 

12 55 who were f o r Chase Manhattan? 

13 A I don't know. I would have t o go back I would 

14 p r e f e r t o j u s t go back and look and be d e a l i n g w i t h i t . 

15 I ' l l t e l l there's a s u b s t a n t i a l number. You are r i g h t . 

16 Q How many asset-backed s e c u r i t y t r a n s a c t i o n s i n 

17 1996 and 1997, has Chase be lead banker or f o r e n t i t i e s 

18 other than Chase Manhattan Bank? 

19 A Again, I would have t o check. I would t h i n k 

20 probably less than t e n . You should understand t h a t the 

21 Chase Manhattan Bank deals are b i l l i o n d o l l a r deals p l u s . 

22 So they may be f o r the Chase Manhattan Bank, but we are an 

23 u n d e r w r i t e r on a stand alone basis on those t r a n s a c t i o n s . 

24 Q I understand t h a t . 

25 A All right. 
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1 Q Now, i n 1997, you d i d one deal f o r a t r u c k loan 

2 f o r about $500 m i l l i o n ? 

3 A One year f o r a t r u c k loan? Navistar i s what you 

4 are r e f e r r i n g to? 

5 Q Yes. Can you name one t h a t you have done? I'm I 

6 am lo o k i n g t o see i f there are others t h a t you are aware 

7 o f . 

8 A We have done other asset-backed t r a n s a c t i o n s t h a t 

9 were a lead on other t r a n s a c t i o n s t h a t was commercial paper 

10 r e l a t e d . But again, whether i t ' s a Chase deal or — a 

11 non-Chase deal. I t h i n k the deals are the deals. They are 

12 not r e l a t e d yes, we do them f o r Chase. Sure, we do them 

13 f o r o t h e r s , too. The q u a l i t y , the issuance amount, a l l o f 

14 t h a t i s n ' t m a t e r i a l l y d i f f e r e n t . 

15 Q Could the deals t h a t you have done f o r e n t i t i e s 

16 other than the parent, other than Chase, what would you 

17 estimate i s the average siz e of those deals? 

18 A Less than a b i l l i o n d o l l a r s . We have done -- I 

19 t h i n k r e c e n t l y there's been another deal done but I want t o 

20 t a l k about i t . That's, I t h i n k , over a b i l l i o n d o l l a r s but 

21 i t was commercial paper. So you are t a l k i n g about bond 

22 issuance here and t h a t ' s less than a b i l l i o n d o l l a r s . 

23 Q What's the d i f f e r e n c e between commercial paper 

24 issues t h a t you are t a l k i n g about an asset-backed s e c u r i t y ? 

25 A I t ' s e s s e n t i a l l y — i t ' s j u s t done through the 
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1 commercial paper market. I t ' s not an u n d e r w r i t t e n — 

2 Q I t ' s not a bond; correct? 

3 A That's c o r r e c t . 

4 Q I n the deals t h a t you d i d do as lead banker, was 

5 Chase the sole underwriter or were there other banks t h a t 

6 took a p o r t i o n of the u n d e r w r i t i n g r e s p o n s i b i l i t i e s and 

7 costs? Or fees? 

8 A T y p i c a l l y i n deals t h a t Chase does, i n p u b l i c 

9 managed deals there are other und e r w r i t e r s . 

10 Q Since you j o i n e d Chase i n 1990, has Chase, t o 

11 your knowledge, closed any deals t h a t i n v olved two 

12 simultaneous no-merit opinions? 

13 A No. I don't know. I don't know whether we 

14 have. But I don't know t h a t we haven't. 

15 Q To your knowledge, has Chase closed any deals 

16 dur i n g t h a t time period on the basis of a s i n g l e 

17 no-merit opinion? 

18 A Again, I don't know t h a t we have or have not. 

19 Q I n your testimony, you s t a t e t h a t you have had 

20 p a r t i c i p a t e d or Chase has had p a r t i c i p a t i o n i n C a l i f o r n i a 

21 f i n a n c i n g f o r t r a n s i t i o n bonds? 

22 A Chase w i l l be a co-manager i n two of those t h r e e 

2 3 deals, yes. 

24 Q Have your r e s p o n s i b i l i t i e s included t o date 

25 i n t e r a c t i o n or i n t e r f a c i n g w i t h the r a t i n g agencies? 
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1 A No. 

2 Q Have your r e s p o n s i b i l i t i e s t o date included 

3 produ c t i o n or development of primary authorship of the 

4 f i n a n c i n g documents? 

5 A No. 

6 Q Your r o l e i n Puget was s i m i l a r l y l i m i t e d t o not 

7 i n c l u d i n g those factors? 

8 A No. That's not t r u e . 

9 Q What was your r o l e i n Puget? 

10 A We were co-lead manager i n t h a t t r a n s a c t i o n . We 

11 i n t e r f a c e d w i t h the r a t i n g agencies. We p a r t i c i p a t e d i n 

12 due d i l i g e n c e v i s i t s . I per s o n a l l y d i d and we went over 

13 a l l the documents. 

14 Q On page 2 of your testimony and t h i s i s your 

15 d i r e c t testimony -- you s t a t e t h a t quote, we are c o n f i d e n t 

16 t h a t given the necessary r e g u l a t o r y prudent -- I suppose I 

17 ought t o f i n d a l i n e reference here f o r --

18 JUDGE CHESTNUT: Line 10. 

19 BY MR. SMITH: 

20 Q Beginning on l i n e 10, we are c o n f i d e n t t h a t , 

21 given the necessary r e g u l a t o r y approvals, the i n c l u s i o n of 

22 mechanisms necessary t o o b t a i n very high 

23 c r e d i t r a t i n g s and favorable t a x treatment and the absence 

24 of a s i g n i f i c a n t d e t e r i o r a t i o n of the c o n d i t i o n s i n the 

25 bond market, we w i l l be able t o market the f u l l $5,461 
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1 b i l l i o n of pass-through c e r t i f i c a t e s w i t h i n several 

2 months. Do you see t h a t p o r t i o n of your testimony? 

3 A Yes. 

4 Q Assuming t h a t a l l of those c o n d i t i o n s are met, do 

5 you expect t o be able t o issue a f u l l $5,461 b i l l i o n i n a 

6 s i n g l e issue or do you a n t i c i p a t e t h a t t h a t would occur i n 

7 t r a n s a c t i o n --

8 A The t r a n s a c t i o n i s a l i t t l e b i t d i f f i c u l t . We 

9 would expect i t t o be done i n a s i n g l e instance issue 

10 w i t h i n d i f f e r e n t classes of 

11 Q You would expect t o issue $5.4 b i l l i o n of bonds 

12 on a s i n g l e day? 

13 A That's c o r r e c t . 

14 Q Now, the r e g u l a t o r y approvals t h a t you are 

15 di s c u s s i n g , what d i d you have i n mind when you s a i d i f PECO 

16 had the appropriate r e g u l a t o r y approval you thought t h i s 

17 could happen? 

18 A You would need the PUC -- we have the enabling 

19 l e g i s l a t i o n . You would need the PUC t o go back and approve 

20 the t r a n s a c t i o n , the issue t h a t we are --

21 Q Any other r e g u l a t o r y approvals? 

22 A Approval of the SEC and the other mechanisms t o 

23 o b t a i n the r e q u i s i t e . 

24 Q Do you need any approval from the I n t e r n a l 

25 Revenue Service? Is that what you had in mind when you 
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1 were discussing r e g u l a t o r y approvals t h a t you would be 

2 needing r e g u l a t o r y approvals. 

3 A I t ' s our understanding t h a t PECO would want a 

4 debt f o r tax r u l i n g . I be l i e v e Mr. M i t c h e l l ' s t e s t i f i e d 

5 t h a t they have sought t h a t r u l i n g about the IRS. So t h a t 

6 they have s t r u c t u r e d the t r a n s a c t i o n t o acconunodate and, I 

7 i t ' s my understanding, through advice of counsel, t h a t we 

8 would receive the r e q u i s i t e debt f o r t a x. 

9 Q So one of the thi n g s we were t a l k i n g about here 

10 i s you would need t o have an IRS approval. That was one of 

11 the r e g u l a t o r y approvals t h a t you were t a l k i n g about a t 

12 t h i s p o i n t i n time? 

13 A I don't know. Let me j u s t check t h a t . But 

14 again, I don't know t h a t t h a t ' s a r e q u i s i t e or a re q u i r e d 

15 approval f o r issuance. That i s something t h a t PECO would 

16 l i k e t o have. 

17 Q That's what I am asking i s whether t h a t i s what 

18 you are r e f e r r i n g a t t h a t p o i n t i n your testimony? 

19 A I don't b e l i e v e so. But l e t me j u s t check. No, 

20 t h a t , as p a r t of a r e g u l a t o r y approval, i s not included. 

21 Q Do you include any approvals from the Federal 

22 Energy Regulatory Commission? 

23 A I bel i e v e ENRON may i f those approvals would 

24 have t o be obtained, then those would be included. I don't 

25 know. 
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1 Q What I am asking here i s what you have i n mind 

2 when you t a l k about the r e g u l a t o r y approvals. So do you 

3 know i f F-E-R-C requirements would be req u i r e d t o make t h i s 

4 t r a n s a c t i o n t o go forward? 

5 A That you would have t o ask Mr. Fastow. 

6 Q I t h i n k he has r e f e r r e d i n h i s testimony t h a t 

7 c e r t a i n of those approvals may need t o be obtained. 

8 A My 

9 Q Your testimony i s t h a t Chase i s co n f i d e n t t h a t 

10 they could move forward, given the appropriate -- the 

11 necessary r e g u l a t o r y approvals and so my question i s you, 

12 as the r e p r e s e n t a t i v e of Chase, what i s your l e v e l of 

13 understanding of what those r e g u l a t o r y approvals are? 

14 A I have a r t i c u l a t e d those f o r you. I have sa i d 

15 t h a t they include the PUC approval and other approvals 

16 i n c i d e n t t o the PUC approval. 

17 Q Would they include FERC approvals? 

18 A I f t h i s i s r i g h t , yes. 

19 Q Do you know 

20 A No. 

21 Q s i t t i n g here today whether t h a t i s a 

22 requirement? 

23 A No. You would have t o ask Mr. Fastow. 

24 Q You do know whether SEC approvals would be 

25 required? 
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1 A Again. That i s n ' t a p a r t of the r e g u l a t o r y 

2 approval. That i s not p a r t of the PUC approval t h a t I am 

3 r e f e r r i n g t o . 

4 Q Thank you. Are there any approvals t h a t ENRON 

5 would be req u i r e d t o receive? 

6 A You would have t o ask Mr. Fastow. 

7 Q What were you r e f e r r i n g t o at t h i s p o i n t i n your 

8 testimony? 

9 A ENRON r e g u l a t o r y approvals. I t h i n k he's 

10 r e f e r r e d t o FERC approvals. But again, t h a t would be 

11 something you would want to ask him. 

12 Q I n your o p i n i o n , what impact would f a i l u r e t o 

13 acquire any of the r e g u l a t o r y approvals t h a t you were 

14 t a l k i n g about, what impact would t h a t have on the a b i l i t y 

15 t o issue the bonds? 

16 A You wouldn't receive -- because those are 

17 c o n d i t i o n s t o approval of the -- or o b t a i n i n g the r e q u i r e d 

18 r a t i n g I don't t h i n k you would get the r e q u i r e d r a t i n g so 

19 t h a t you wouldn't be able t o issue the bonds. 

20 Q You also l i s t e d as a second p r e c o n d i t i o n , on page 

21 2, t h a t there would need t o be mechanisms t o o b t a i n high 

22 c r e d i t r a t i n g . What mechanisms are you t a l k i n g about 

23 there? I s t h a t j u s t the true-up and the c r e d i t enhancement 

24 and the s h o r t f a l l agreement? 

25 A No. You would need the other t h i n g s t h a t have 
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1 been r e f e r r e d t o . You would need the requirements t h a t 

2 r a t i n g agencies have published w i t h respect t o p u t t i n g 

3 these, the t r i p l e A r a t i n g on the t r a n s a c t i o n . 

4 You would need, f o r example, a t r u e sale. You would 

5 need the QRO, you would need some of the r e g u l a t o r y 

6 c o l l a t e r a l i z a t i o n . You would need those types of t h i n g s , 

7 yes. Regulatory true-up i s one of them. 

8 Q Does t h a t include the ITC s h o r t f a l l agreement 

9 aspect? 

10 A No. That's a mechanism designed t o p r o t e c t 

11 the --

12 Q That's not one of the mechanisms t h a t i s 

13 necessary to o b t a i n a high c r e d i t r a t i n g ? 

14 A No. No, i t ' s not. 

15 Q Okay. A t h i r d issue t h a t you l i s t on page 2 of 

16 your testimony as a p r e c o n d i t i o n t o successful issuance i s 

17 favorable tax treatment of the bonds. I j u s t want t o 

18 confirm, i t ' s your understanding, then, t h a t the deal i s 

19 not do-able or does another make economic sense i n the ab 

20 accepts of t h a t IRS r u l i n g ? 

21 A We understood t h a t PECO was desirous of debt f o r 

22 t a x treatment so we have s t r u c t u r e d the t r a n s a c t i o n t o 

23 accommodate t h a t d e s i r e . 

24 Q My question i s s l i g h t l y d i f f e r e n t than t h a t . My 

25 question i s as an expert i n asset-backed s e c u r i t y 
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1 f i n a n c i n g s , i s i t your opinion t h a t t h i s deal makes 

2 economic sense wi t h o u t the IRS r u l i n g ? I n your opinion? 

3 A Does the deal make economic sense -- the deal i s 

4 going t o get debt f o r tax treatment. So yes, i t makes 

5 economic sense. 

6 Q On the assumption t h a t i t does not get debt f o r 

7 tax treatment would i t then make economic sense i f the 

8 t r a n s a c t i o n were t o be t r e a t e d as a taxable event I have 

9 t h a t ' s a question between ENRON and PECO. I f i t d i d n ' t 

10 receive debt f o r tax treatment there would be tax 

11 consequences and ENRON and PECO t o determine whether or not 

12 t h a t consequences i s adverse PECO has said t h a t i t i s . 

13 Do you have an opinion on t h a t issue of whether the 

14 t a x treatment renders t h i s deal economic or non-economic? 

15 A I t h i n k there's s u b s t a n t i a l t a x consequences t h a t 

16 would occur inure t o PECO should i t not get the favorable 

17 t a x treatment. 

18 Q So you do have an opinion? 

19 A Sure. I t h i n k the tax consequences would be 

20 severe. 

21 Q Would they be severe enough t o make the deal a no 

22 go i n the absence of a r u l i n g ? 

23 A PECO has said t h a t ' s t r u e . 

24 Q Do you have an opinion as t o whether t h a t i s 

25 true? 
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1 A I have an opinion t h a t PECO t h i n k s --

2 Q Please s t a t e t h a t 

3 A I have an opinion t h a t PECO says the consequence 

4 would be adverse t o them. 

5 Q Do you have an opinion independent of what PECO 

6 says on t h i s issue? 

7 A My opinion doesn't --

8 Q That i s why you are on the stand now and unless 

9 there's on o b j e c t i o n t h a t i s sustained I t h i n k you are 

10 r e q u i r e d t o answer t h a t question. 

11 MR. MILLER: I f PECO would d i s c l o s e the finance 

12 i n f o r m a t i o n they have perhaps Ms. Voorhees would f i n d i t 

13 easier t o render an opinion as t o the wisdom of t h i s 

14 t r a n s a c t i o n f o r PECO. I t ' s PECO t h a t ' s w i t h h e l d t h a t 

15 f i n a n c i a l i n f o r m a t i o n . 

16 MR. SMITH: There's not an o b j e c t i o n t o the 

17 question. Your Honor, and i t ' s an in a p p r o p r i a t e coaching of 

18 the witness. 

19 JUDGE CHESTNUT: I don't t h i n k i t ' s an i n a p p r o p r i a t e 

20 coaching. I t h i n k the witness i s t r y i n g t o answer the 

21 question w i t h o u t perhaps understanding the i n t e n t of the 

22 question. But Ms. Voorhees, i f you f e e l t h a t you're 

23 q u a l i f i e d t o answer t h a t question based on your knowledge 

24 and experience, then answer i t . Independent -- don't r e f e r 

25 to what PECO's position i s . I think Mr. Ward i s asking you 
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1 i f you were i n Mr. M i t c h e l l ' s p o s i t i o n . What would your 

2 p o i n t --

3 THE WITNESS: I f I were i n Mr. M i t c h e l l ' s p o s i t i o n 

4 -- I am sorr y . That hasn't been made cl e a r t o me what the 

5 question was going t o . I f I were i n M i t c h e l l ' s p o s i t i o n , I 

6 would undertake an analysis of what an adverse, what PECO 

7 would determine an adverse consequence would be. 

8 I f I were Mr. M i t c h e l l , I would analyze my f i n a n c i a l 

9 c o n d i t i o n and I would look t o see t h a t i f I had sale 

10 treatment according the sale of the t r a n s i t i o n p r o p e r t y , 

11 then I would make a determination whether or not I would 

12 want t o go forward. 

13 Q And s i t t i n g here today, have you conducted any of 

14 those analysis t o allow t o you reap t h a t conclusion? 

15 A No, I have not. 

16 Q Thank you, I t h i n k you have a f o u r t h p r e d i c a t e 

17 l i s t e d and t h a t i s the ab accepts of a s i g n i f i c a n t 

18 d e t e r i o r a t i o n of con d i t i o n s i n the bonds market. T e l l me 

19 what i s meant by t h i s . What i s meant by t h a t language? 

20 A Conditions which would impair the m a r k e t a b i l i t y , 

21 s i g n i f i c a n t l y impair the m a r k e t a b i l i t y t o pr i c e s and 

22 l i q u i d i t y on the bonds. 

23 Q Could you give me an example of what such a 

24 c o n d i t i o n would be? 

25 A Our assessment that the market would not be 
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1 r e c e p t i v e t o issuance of the bonds, given some market 

2 term. 

3 Q I n C a l i f o r n i a have they attempted t o d e f i n e what 

4 these kinds of market conditions would be? 

5 A C a l i f o r n i a i s going forward, even i n the face of 

6 the market d i s r u p t i o n s over the past month or so. 

7 Q So C a l i f o r n i a has attempted t o d e f i n e what these 

8 kinds of s i g n i f i c a n t d e t e r i o r a t i o n s would be? 

9 A I don know t h a t -- are you asking whether 

10 C a l i f o r n i a has defined them or what the market d i s r u p t i o n s 

11 would be. 

12 Q I am asking f i r s t whether C a l i f o r n i a attempted t o 

13 d e f i n e them? 

14 A Are you -- define them or are you going forward 

15 i n the face of any market d i s r u p t i o n s ? I s t i l l don't 

16 understand. 

17 Q They set up c r i t e r i a against which t o judge t h i s 

18 issue, c o r r e c t , i n C a l i f o r n i a ? 

19 A Underwriters have determined t h a t they are going 

20 forward w i t h i s s u i n g the bonds at t h i s p o i n t i n time, yes. 

21 Q And they d i d t h a t , having set up some c r i t e r i a 

22 f i r s t ; c o r rect? 

23 A I don't -- you would normally set up c r i t e r i a but 

24 they are going forward, yes. 

25 Q They have an u n d e r w r i t i n g document i n C a l i f o r n i a ? 
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1 A I t ' s an un d e r w r i t i n g 

2 Q I n the un d e r w r i t i n g agreement i t provides c e r t a i n 

3 outs t h a t allow the underwriters t o issue the bonds i n the 

4 event c e r t a i n market conditions e x i s t ; correct? 

5 A Sure. 

6 Q Are those the kinds of thin g s t h a t you were 

7 t a l k i n g about when you said t h a t you would make sure t h a t 

8 there were no s i g n i f i c a n t d e t e r i o r a t i o n s i n the c o n d i t i o n 

9 of the bond market i n order t o issue the bonds? 

10 A No. I t h i n k I was t a l k i n g on a more broad 

11 circumstance. I was t a l k i n g about s i g n i f i c a n t 

12 i n t e r r u p t i o n s i n the bond market t h a t would lead us t o 

13 determine t h a t we would advise against i s s u i n g bonds. 

14 Q Okay. I t h i n k you said e a r l i e r t h a t i t i s not 

15 usual f o r a s i n g l e underwriter t o agree t o buy a l l of the 

16 bonds i n t h a t transaction? 

17 A I t would depend on the tr a n s a c t i o n ' s s i z e . I t 

18 would depend on our assessment together w i t h the issue as 

19 t o whether or not they would want co-managers i n the 

20 t r a n s a c t i o n . 

21 Q With f i v e and a h a l f b i l l i o n d o l l a r s , you would 

22 use a syndicate, correct? 

23 A That's c o r r e c t . 

24 Q I f Chase was lead, they might issue 30 percent of 

25 the bonds? 
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1 A We would have t o determine the economics at the 

2 time. There's d i f f e r e n t ways t o a l l o c a t e bonds. There's 

3 d i f f e r e n t ways t h a t the bond would be d i s t r i b u t e d . We 

4 would speak w i t h the syndicate and decide the proper 

5 execution of the t r a n s a c t i o n . 

6 Q Just g e n e r a l l y there would be a f a i r l y 

7 s u b s t a n t i a l amount l e f t over f o r other people t o underwrite 

8 i n the syndicate? 

9 A Again, i t would be based on the c o n d i t i o n t h a t 

10 where we would go w i t h i t would be dependent upon where we 

11 would choose t o a l l o c a t e bonds. 

12 Q Did the syndicate l i k e t h i s i n C a l i f o r n i a f o r 

13 t h e i r bonds? 

14 A They have leads, co-leads and co-managers, yes. 

15 Q You are a member of t h a t syndicate? 

16 A We are a co-manager, yes. 

17 Q You are f a m i l i a r w i t h the terms and c o n d i t i o n s of 

18 t h a t s y n d i c a t i o n agreement? 

19 A Yes. 

20 Q What happens under the C a l i f o r n i a agreement i f 

21 one of the underwriters chooses not t o buy t h e i r bonds t h a t 

22 have been a l l o c a t e d t o them? 

2 3 A I t would -- w e l l , i t depends on how the economics 

24 of the t r a n s a c t i o n work. The bonds have yet t o be issued 

25 i n C a l i f o r n i a . They have t a l k e d — r i g h t now, I believe,. 
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1 t h i s syndicate, about how they are going t o a l l o c a t e them. 

2 Q What has been the conclusion of t h a t discussion? 

3 A I t h i n k they're going t o do some form of pot and 

4 some form of r e t e n t i o n . 

5 Q Explain what those terms mean. 

6 A Retention would be t h a t each u n d e r w r i t e r i s 

7 a l l o c a t e d a c e r t a i n amount of bonds f o r t h e i r r e t e n t i o n . 

8 That i s , i f there are un d e r w r i t i n g c o n d i t i o n s and the 

9 number of bonds t h a t they are t o s e l l , and pots are ordered 

10 t h a t are not subject t o --

11 JUDGE CHESTNUT: What happens i f m u l t i p l e buyers 

12 choose not purchase the bonds t h a t have been a l l o c a t e d t o 

13 them? 

14 THE WITNESS: I don't understand. 

15 BY MR. SMITH: 

16 Q There's a 10 percent t r i g g e r , i s n ' t t h e r e , t h a t 

17 i f 10 percent of the bond people choose not t o buy them 

18 then everybody gets t o back out of the deal? 

19 A I don't know where you are r e f e r r i n g t o t h e r e . 

20 I f t h a t ' s w r i t t e n down I have not I am not r e f e r r i n g 

21 t h a t . I s t h a t i n the -- what are you saying? 

22 Q You are not f a m i l i a r w i t h anything l i k e t h a t i n 

23 C a l i f o r n i a ? 

24 A You have t o show me what you are r e f e r r i n g t o . I 

25 don't understand you c h a r a c t e r i z a t i o n . 
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1 Q My i t ' s not a c h a r a c t e r i z a t i o n i t ' s a question 

2 of whether you are aware of anything l i k e t h a t i n 

3 C a l i f o r n i a and you are saying no t o t h a t and we can move 

4 on. But i f you are? 

5 A Show me what you are r e f e r r i n g t o and I ' l l answer 

6 the question. 

7 Q Again, you are an at t o r n e y , r i g h t ? 

8 A I passed the bar a number of years ago, yes. And 

9 I p r a c t i c e d law but not i n t h i s capacity, and I am not here 

10 i n t h a t capacity. 

11 Q I n C a l i f o r n i a , are there c o n d i t i o n s on the 

12 underwriter's o b l i g a t i o n t o buy the bonds? I n other words, 

13 thi n g s t h a t can say t h a t they do not, are not r e q u i r e d t o 

14 buy the bonds t h a t have been a l l o c a t e d t o them? 

15 A I have not reviewed the t e l l s of the u n d e r w r i t i n g 

16 agreements but t h a t would be t y p i c a l . 

17 Q Then I am misunderstanding something. I thought 

18 you s a i d a few minutes ago t h a t you were co-lead on t h i s 

19 and had reviewed documents? 

20 A No, I have not said I have reviewed the 

21 documents. I have reviewed the red t h a t ' s been f i l e d . I 

22 am a co-lead manager on the t r a n s a c t i o n . 

23 Q You have not reviewed the u n d e r w r i t i n g agreement 

24 i n C a l i f o r n i a ? 

25 A I have not seen the u n d e r w r i t i n g agreements. 
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1 Q Thank you. Let's t a l k a few minutes about the 

2 no-merit and then I t h i n k we may be done. Let's clean up 

3 one easy t h i n g f i r s t . 

4 Mr. Craig asked you a few moments ago about the fees 

5 t h a t Chase might or any underwriter might receive f o r a 

6 deal l i k e t h i s . He said t h a t there have been some deals a t 

7 45 t o 50 basis p o i n t s . Do you r e c a l l that? 

8 A That i s the range of the gross spread i n the 

9 C a l i f o r n i a t r a n s a c t i o n , yes. 

10 Q Just because not everybody knows what basis 

11 p o i n t s are. I f you applied 45 or 50 basis p o i n t s , 

12 whichever you t h i n k i s appropriate t o a $5,461 b i l l i o n 

13 deal, what would the u n d e r w r i t i n g fees be? 

14 A I t equates t o what you c a l l i t ' s between $4.50 

15 and $5.00 a bond which i s a thousand d o l l a r s . So i t would 

16 be i n the 20 something m i l l i o n d o l l a r range. I'd have t o 

17 c a l c u l a t e i t . I don't know what i t i s . 

18 Q Is t h i s a hard t h i n g t o do? 

19 A No. You j u s t have t o c a l c u l a t e i t . I don't have 

20 a c a l c u l a t o r . And i t depends on what you are asking. 

21 There's d i f f e r e n t deals, there's PG&E. There's Chemlo. 

22 These San Diego. That's the fee f o r each of the deals. 

23 Each the deals has d i f f e r e n t issues --

24 Q What I am asking i s what i s 50 basis p o i n t s of 

25 $5.5 bil l i o n ? 
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1 A 50 basis p o i n t s of the $5.5 b i l l i o n . Whatever i t 

2 i s . I don't know. What i s i t ? Twenty-five or so? 

3 Q $25 m i l l i o n or so? 

4 A Uh-huh. 

5 Q Let's t a l k about no-merit opinions. When an 

6 u n d e r w r i t e r goes t o issue bonds, i t w i l l receive an o p i n i o n 

7 from bond counsel about a number of t h i n g , i n c l u d i n g 

8 whether there are any s i g n i f i c a n t r i s k s associated w i t h the 

9 bonds. I s t h a t g e n e r a l l y a c o r r e c t c h a r a c t e r i z a t i o n ? 

10 A Yes. 

11 Q Now, there can also be the s p e c i f i c question of 

12 whether a p a r t i c u l a r l e g a l claim has r i s k s . That i s also 

13 true? 

14 A Yes. 

15 Q And t h a t can come up i n at l e a s t two d i f f e r e n t 

16 ways. F i r s t , because the question j u s t g e n e r a l l y e x i s t s , 

17 i s t h i s s t a t u t e c o n s t i t u t i o n a l and secondly, because 

18 there's a l a w s u i t i n which someone has claimed t h a t , f o r 

19 example, the s t a t u t e i s u n c o n s t i t u t i o n a l and those would be 

20 two d i f f e r e n t ways t h a t the issue of l e g a l r i s k s could 

21 a r i s e . i s t h a t also accurate? 

22 A Yes. 

23 Q Now, as a finance person, you would look f o r a 

24 d i f f e r e n t set of i n f o r m a t i o n or opinions from your counsel 

25 in those two different situations that we have just 
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1 described; r i g h t ? 

2 A Yes. 

3 Q I n the case of a l a w s u i t , what you would look f o r 

4 i s an e v a l u a t i o n of the l e g a l issue and a statement by 

5 counsel t h a t i n t h e i r o p i n i o n , the s t a t u t e i s , l e t ' s say 

6 c o n s t i t u t i o n a l ; r i g h t ? 

7 A Yes. 

8 Q I f there i s a l a w s u i t , you want more than t h a t ; 

9 r i g h t ? Before y o u ' l l good forward w i t h the bonds? 

10 A I want them t o say t h a t i t ' s w i t h o u t m e r i t . That 

11 i t ' s not going t o be sustained. 

12 Q And t h a t i s a t e c h n i c a l term of a r t ; r i g h t ? No 

13 merit? I n your word, the finance world t h a t ' s a term of 

14 a r t ? 

15 A That's how we view no m e r i t , yes. 

16 Q I t t a l k s about several types of w r i t t e n l e g a l 

17 opinions; r i g h t ? 

18 A We t a l k about -- were t a l k i n g about the o p i n i o n 

19 t h a t would lead us t o issue the bonds i n the face of 

20 pending l i t i g a t i o n , yes. 

21 Q And t h a t would have t o be a w r i t t e n o p i n i o n , 

22 number one? 

23 A Yes. 

24 Q I t would have t o be based on an a n a l y s i s of a l l 

25 of the documents filed in that case; correct? 
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1 A What the lawyers see f i t t o review i n order t o 

2 give t h a t o p i n i o n , yes. That would seem reasonable. 

3 Q I f a law f i r m came t o you and said I ' l l give you 

4 a no-merit opinion on t h i s case but I have got t o t e l l you 

5 I haven't read the b r i e f s . Would you accept t h a t o p i n i o n 

6 even i f i t was w r i t t e n ? 

7 A And he came and a f f i r m a t i v e l y said t h a t , I would 

8 have issues, yes. 

9 Q You would not accept i t ; c orrect? 

10 A Yes. 

11 Q They would have t o do i t i n w r i t i n g and they 

12 would have t o have read a l l the b r i e f s and they would have 

13 t o say more than simply we t h i n k the one side would one, 

14 wouldn't they? 

15 A We would have t o be s a t i s f i e d as underwriters 

16 t h a t i t was a good opinion, yes. 

17 Q Now, the substance of t h a t opinion would have t o 

18 be stronger than simply t o say we t h i n k PEGO's going t o win 

19 the case. By the way, I hope you are r i g h t on a l l t h i s 

20 because I want those cases t o go away. But r i g h t now, 

21 w h i l e the cases are pending, you, i n order t o issue the 

22 bonds, would r e q u i r e a much stronger statement than simply 

23 a statement t h a t PECO i s l i k e l y t o win. Wouldn't you? 

24 A We would r e q u i r e -- we r e q u i r e a statement t h a t 

25 made us comfortable. 
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1 Q You wouldn't r e q u i r e a statement --

2 A That we could go ahead and issue the bonds. 

3 Q You would r e q u i r e a statement i n order t o get 

4 comfortable t h a t the case were speciously f i l e d , 

5 f r i v o l o u s l y f i l e d , almost a t a Rule 11 type of a n a l y s i s , 

6 wouldn't you? 

7 A You have got t o t e l l me what Rule 11 i s . 

8 Q I am sorr y . Because you are -- t h a t ' s the r u l e 

9 t h a t attorneys can be gotten a f t e r these days i f they f i l e 

10 claims t h a t are f r i v o l o u s . 

11 A I am not one of you guys now. 

12 MR. DWORETZKY: I object on the grounds t h a t we have 

13 already done t h i s before. 

14 MR. SMITH: Number one, she's not his witness and we 

15 have had r u l i n g s on t h a t i n t h i s . But I don't t h i n k we 

16 have done t h i s p a r t of i t . Just because Mr. Craig went 

17 over i t doesn't mean he h i t every p o i n t t h a t needs t o be 

18 h i t here. 

19 JUDGE CHESTNUT: I would expect you not t o be 

20 redundant, Mr. Smith. We do have a l o t of witnesses 

21 scheduled f o r today and I don't you want t o go u n t i l 7:00 

22 o'clock t o n i g h t . 

23 MR. SMITH: Understood, Your Honor. 

24 BY MR. SMITH: 

25 Q You would r e q u i r e t h a t l e v e l of opi n i o n i n order 
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1 t o issue i n face of a pending l a w s u i t ; c orrect? 

2 A He would r e q u i r e an opinion t h a t i n the face of 

3 pending l i t i g a t i o n we could get comfortable w i t h i s s u i n g 

4 the bonds t h a t the opinion would have, what we have 

5 characterized — t h a t the opinion would say t h a t there's no 

6 m e r i t . I disagree w i t h your using f r i v o l o u s or Rule 11, 

7 specious. 
8 Q What would t h a t l e v e l be i n order t o give you 

9 comfort? 

10 A That the outcome of the l i t i g a t i o n would not be 

11 adverse. 

12 Q So you would accept — 

13 A With i n t e r e s t . 

14 Q You would issue f i v e and a h a l f b i l l i o n d o l l a r s 

15 worth of bonds i n the face of a pending l a w s u i t i f you were 

16 given an opinion t h a t PECO was l i k e l y t o win the s u i t ? 

17 A I don't know how you would go through and -- I 

18 don't know the fundamentals of how you would analyze the 

19 pending l i t i g a t i o n . I don't know the statements t h a t you 

20 would make based on your a n a l y s i s . You would have t o l e t 

21 me know and I would have t o speak w i t h counsel at Chase and 

22 counsel f o r ENRON t o determine t h a t based on the o p i n i o n , 

23 the exact words given we would be comfortable w i t h showing 

24 issue i n the s e c u r i t i e s . 

25 Q Maybe the easiest way is this. You don't have 
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1 any of t h a t s t u f f i n f r o n t of you r i g h t now? 

2 A No. We have r e l i e d verbal advice of counsel. 

3 Q You would recommend i s s u i n g the bonds today based 

4 upon the advice you have received from counsel t o date? 

5 A I t wouldn't be proper t o determine t h a t . 

6 Q Would you make t h a t recommendation because i n 

7 f a c t , here today, the Commission or i n t h i s proceeding, the 

8 Commission may want t o know t h a t , the answer t o t h a t 

9 question of whether you would recommend that? 

10 A What I have said before i s t h a t today those two 

11 l a w s u i t s are outstanding. But the t h a t today i t ' s 

12 premature t o make a determination. That today the advice 

13 t h a t I have received and i t ' s my understanding t h a t those 

14 la w s u i t s are --

15 Q I am not sure 

16 A We've r e f e r r e d t o t h a t i n f o r m a t i o n going forward. 

17 Q I am not sure i f I understand what premature 

18 means? 

19 A Are premature i s t h a t you receive t h a t p i t c h 

20 r i g h t before you issue the bonds. 

21 Q I am going t o ask t h i s one more time. S i t t i n g 

22 here today, based on the advice you have received, would 

23 you recommend i s s u i n g the bonds? 

24 A I haven't --

25 MR. MILLER: Your Honor, we have been down t h i s 
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1 road. I t h i n k Mrs. Voorhees' testimony --

2 JUDGE CHESTNUT: I t h i n k she's answered i t a number 

3 of times, a c t u a l l y but w e ' l l have one more shot here t o 
4 repeat i t . 

5 BY MR. SMITH: 

6 Q H y p o t h e t i c a l l y , i f the bonds were ready t o go 

7 today and you had t h i s set of advice i n f r o n t of you, what 

8 would you -- would you recommend issuance of the bonds? 

9 MR. MILLER: Your Honor, o b j e c t i o n . The 

10 h y p o t h e t i c a l can't be t h a t h y p o t h e t i c a l because Ms. — 

11 JUDGE CHESTNUT: Even though he r e f e r s t o a 

12 h y p o t h e t i c a l , l e t ' s me see i f I understand Ms. Voorhees' 

13 testimony t o make sure t h a t I understand i t which i s t h a t 

14 you could not answer t h a t h y p o t h e t i c a l because you would 

15 expect a more d e t a i l e d l e g a l opinion s h o r t l y before you do 

16 the pass-through and since you are not a t t h a t stage now, 

17 t h a t i s why you do not have a more d e t a i l e d o p i n i o n . 

18 THE WITNESS: That's c o r r e c t . 

19 JUDGE CHESTNUT: I s t h a t c l a r i f i e d ? 

20 MR. SMITH: Yes. 

21 JUDGE CHESTNUT: I t h i n k t h a t ' s why she's having the 

22 problem w i t h the h y p o t h e t i c a l . 

23 BY MR. SMITH: 

24 Q I s i t possible t h a t the w r i t t e n o p i n i o n you 

25 received prior to today would be different than the verbal 
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1 o p i n i o n t h a t you have received today? 

2 A That's possible. 

3 MR. SMITH: Thank you. That's a l l , Your Honor. 

4 JUDGE CHESTNUT: Does anybody else have any 

5 questions f o r Ms. Voorhees? Mr. Hershey? 

6 MR. HERSHEY: I'd l i k e t o c l a r i f y a couple p o i n t s i f 

7 I may. 

8 BY MR. HERSHEY: 

9 Q Are you aware, Ms. Voorhees, you know who Tom 

10 H i l l is? You have been s i t t i n g i n t h i s room f o r a few 

11 days? 

12 A Yes. 

13 Q And you know h i s p o s i t i o n a t PECO? 

14 A Yes. 

15 Q ARE you aware t h a t i n proceedings before t h i s 

16 Commission, Mr. H i l l has t e s t i f i e d t h a t he has been advised 

17 t h a t PECO could not s e l l the bonds t h a t i t was proposing t o 

18 s e l l w i t h some of the l i t i g a t i o n t h a t ' s pending today? 

19 A He has oh -- i t ' s my understanding t h a t he's 

20 r e l i e d on verb a l advice of counsel as have I , t h a t he 

21 wouldn't be able t o issue the bonds. Yes. 

22 Q Does t h a t f a c t give you any pause concerning the 

23 s a l a b i l i t y of these bonds? 

24 A My counsel advises me d i f f e r e n t l y . 

25 Q Now. I want to n a i l down one point. You 
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1 i n d i c a t e d t h a t you had been advised o r a l l y t h a t the 

2 l i t i g a t i o n was without m e r i t . I am c o r r e c t , am I not, t h a t 

3 i t ' s not j u s t t h a t you have been advised c l e a r l y and 

4 there's some opinion i n the c l o s e t . You would agree t h a t 

5 there i s no w r i t t e n opinion whatever? 

6 A There i s no opinion i n the c l o s e t . 

7 Q I want t o go back t o some of the areas t h a t Mr. 

8 Smith and Mr. Craig touched on because when I see t h i s many 

9 lawyers s i t t i n g i n a room, you know, i t ' s not j u s t an 

10 academic exercise. There's a l o t a t stake here. And I am 

11 sure you are w e l l aware of that? 

12 A Very w e l l aware of t h a t . 

13 Q I n f a c t , you mentioned the Puget Sound deal a t 

14 200 m i l l . How many deals of you done t h a t are a t $5 

15 b i l l i o n ? 

16 A How many have you done at $5 b i l l i o n ? None. 

17 Q When a deal i s as b i g as t h i s , and as important 

18 as t h i s , would i t not be conservative t o avoid a l l t h i s 

19 work t h a t i s , go t o the lawyer, get a c a r e f u l reading of 

20 the s i t u a t i o n , and get some advice before you put a l o t of 

21 people t o a l o t of trouble? 

22 MR. MILLER: Objection, Your Honor. 

23 JUDGE CHESTNUT: On what grounds? 

24 MR. MILLER: No basis f o r t h a t question. I t has 

25 nothing to do with what Ms. Voorhees is talking about. 
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1 JUDGE CHESTNUT: Objection i s over r u l e d . 

2 THE WITNESS: We have very c a r e f u l l y , a t Chase 

3 analyzed the p a r t i a l settlement, very c a r e f u l l y rendered 

4 advice regarding the Choice Plan, very c a r e f u l l y assessed 

5 the market c o n d i t i o n s and despite the f a c t t h a t I 

6 pe r s o n a l l y have not done a $5 b i l l i o n d eal, we have very 

7 c a r e f u l l y looked a t the m a r k e t a b i l i t y and the a b i l i t y of 

8 the market t o absorb a deal of t h i s s i z e , and I take very 

9 s e r i o u s l y the f a c t t h a t we are here and we are not here t o 

10 say t h a t t h i s , t o put a l o t of people i n a room f o r no 

11 reason. 

12 Q There's one issue t h a t you l e f t o f f t h a t l i s t 

13 about what you have analyzed c a r e f u l l y . I ' l l bet you know 

14 which one t h a t i s . 

15 A No. Because you j u s t s t a r t e d t a l k i n g . T e l l me 

16 what t h a t issue i s . 

17 Q I t ' s the question we have been discussing here, 

18 and t h a t ' s the no me r i t . 

19 A No. We have very c a r e f u l l y -- we have r e l i e d on 

20 advice of counsel as t o those two l a w s u i t s . And --

21 Q You have very 

22 A And the no-merit opinion t h a t has been given t o 

23 us. 

24 Q And you would put a l l of t h i s , a l l of these 

25 resources into play without knowing that your lawyers had 
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1 read the b r i e f s ? 

2 A I r e l y on advice of counsel. I f the bottom l i n e 

3 advice of counsel i s t h a t t h a t l i t i g a t i o n i s w i t h o u t m e r i t , 

4 I respect the counsel t h a t were involved i n t h i s a t 

5 LeBoeuf, at Wolf Block, a t Chase, and at M i l l Bank. And i f 

6 there considered advice i s t h a t t h a t l i t i g a t i o n i s w i t h o u t 

7 m e r i t then I go w i t h i t . 

8 Q This i s r e a l l y considered i f they haven't had any 

9 b r i e f s ? 

10 A That i s f o r them t o determine. 

11 Q But I can't accept t h a t . You are p u t t i n g a l o t 

12 a t stake at Chase and you are not going t o -- i f somebody 

13 hands you the back of an envelope t h a t says no m e r i t you 

14 won't accept t h a t , would you. 

15 MR. MILLER: Your Honor, I o b j e c t . 

16 JUDGE CHESTNUT: Mr. Hershey, t h a t has been going on 

17 and on. Why don't you move on. 

18 MR. HERSHEY: Let me ask one other question. 

19 BY MR. HERSHEY: 

20 Q When we t a l k about the m a r k e t a b i l i t y of these 

21 bonds we are not j u s t t a l k i n g about whether you can s e l l 

22 them. The question i s whether they get an appropriate 

23 r a t i n g . • I s n ' t t h a t r i g h t ? 

24 A A separate c o n d i t i o n i s the r e q u i r e d r a t i n g , 

25 yes. 
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1 Q And so i t ' s p o s s i b l e , i n some of the discussions 

2 t h a t we have heard, we haven't — there's been discussion 

3 t h a t they could be sol d , but sometimes we overlook the f a c t 

4 t h a t they do need t h a t appropriate r a t i n g and so i t ' s not 

5 enough t h a t they s e l l i t w i t h a strong bond r a t e . 

6 I t has t o be a r a t i n g s u f f i c i e n t t o provide the 

7 b e n e f i t s t h a t are needed t o make t h i s deal work. I s n ' t 

8 t h a t r i g h t ? 

9 A The req u i r e d r a t i n g , yes. 

10 MR. HERSHEY: Thank you. 

11 JUDGE CHESTNUT: I s there any f u r t h e r cross 

12 examination f o r t h i s witness. 

13 (No response.) 

14 JUDGE CHESTNUT: Redirect? 

15 MR. MILLER: May I have a moment or two w i t h the 

16 witness. Your Honor? 

17 JUDGE CHESTNUT: C e r t a i n l y . 

18 (Pause.) 

19 JUDGE CHESTNUT: Mr. M i l l e r , do you have any 

20 r e d i r e c t questions f o r t h i s witness? 

21 MR. MILLER: Yes, I do. Your Honor. 

22 REDIRECT EXAMINATION 

23 BY MR. MILLER: 

24 Q Ms. Voorhees, w i t h i n the o r a l o pinion s o l i c i t e d 

25 from counsel, is i t your understanding that a l l briefs, 
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1 t h a t counsel advised yoii t h a t a l l b r i e f s t h a t were 

2 a v a i l a b l e were reviewed by counsel? 

3 A Yes. That's my understanding. 

4 Q Now, i n s i g n i f i c a n t asset-backed s e c u r i t i z a t i o n 

5 t r a n s a c t i o n s , i s i t common t h a t a t the beginning of t h a t 

6 process an o r a l opinion of counsel i s s o l i c i t e d ? 

7 A Yes. I t ' s t y p i c a l . 

8 Q And as t h a t process moves along, when we get t o a 

9 stage before the c l o s i n g , i s i t common t h a t very serious 

10 unresolved l e g a l issues s t i l l e x i s t a t the time of closing? 

11 A At the -- as we move through. 

12 Q P r i o r t o closing? 

13 A As we move through a deal, we s o l i c i t and 

14 continue t o ask whether or not there are s i g n i f i c a n t 

15 impediments and whether t h e r e , i f i n the case of unresolved 

16 l e g a l issues they continue t o e x i s t and t h a t counsel i s --

17 continues t o be comfortable i n t h i s case w i t h i t s o p i n i o n 

18 t h a t the l i t i g a t i o n would have no m e r i t . At the time we 

19 issue the s e c u r i t i e s , t h a t i s the time when a w r i t t e n 

20 o p i n i o n would be d e l i v e r e d . 

21 Q And you receive a w r i t t e n opinion from counsel? 

22 A Yes. 

23 Q And t h a t w r i t t e n o pinion i s shared w i t h the 

24 various p a r t i e s ? 

25 A Yeah, a b s o l u t e l y . 
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1 Q And i s i t not uncommon t h a t there are 40 page 

2 w r i t t e n l e g a l opinions, multi-page l e g a l opinions 

3 discussing? 

4 A That's not common -- as I have i n d i c a t e d 

5 depending on the reasoning, depending on the f a c t o r s there 

6 was a question asked about thickness. I t can be 

7 i n o r d i n a t e l y t h i c k . I t can be less t h i c k . But they are 

8 u s u a l l y substantive i n terms of weight and volume. 

9 MR. MILLER: Your Honor, before I am f i n i s h e d w i t h 

10 Ms. Voorhees, would you l i k e t o take j u d i c i a l n o t i c e of the 

11 dockets i n those two lawsuits as t o when b r i e f s , what's 

12 a v a i l a b l e t o counsel and when the b r i e f s are f i l e d ? I 

13 t h i n k i t ' s a matter --

14 JUDGE CHESTNUT: You can make a statement i f you 

15 wish. I am not sure about t a k i n g j u d i c i a l n o t i c e of i t . 

16 MR. SMITH: I d i d n ' t hear what he said. 

17 JUDGE CHESTNUT: Mr. M i l l e r asked i f i t would be a 

18 good idea t o take j u d i c i a l n o t i c e of the docket numbers and 

19 the b r i e f i n g and argument schedule a t those dockets. 

20 MR. MILLER: I t h i n k a matter of record. 

21 JUDGE CHESTNUT: I f you want t o make a statement go 

22 ahead and make i t . There's no controversy over what t h a t 

23 i s . 

24 MR. MILLER: I t h i n k we can put i t i n the b r i e f s i f 

25 you need i t . That's a l l I have for Ms. Voorhees. 
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1 JUDGE CHESTNUT: Is there any recross based on 

2 r e d i r e c t examination. 

3 MR. HERSHEY: I have one question. 

4 JUDGE CHESTNUT: Mr. Hershey? 

5 RECROSS EXAMINATION 

6 BY MR. HERSHEY: 

7 Q Ms. Voorhees, you were j u s t asked on r e d i r e c t 

8 whether i t ' s common f o r you, as you approach the issue date 

9 t o do a more c a r e f u l analysis and a l e g a l opinion would be 

10 more thorough than the kind t h a t you have received i n t h i s 

11 case t h a t i t i s r i g h t ? 

12 A That's not the way the question was asked. 

13 MR. MILLER: I ob j e c t . I don't b e l i e v e I used the 

14 word more c a r e f u l . 

15 JUDGE CHESTNUT: No. But the witness has t e s t i f i e d 

16 she can c l a r i f y e x a c t l y what t h a t i s she said. 

17 BY MR. HERSHEY: 

18 Q Would you do so? 

19 A I t ' s always c a r e f u l . I t ' s not t h a t i t gets more 

20 c a r e f u l . The opinion i s memorialized a t the time of 

21 issuance. 

22 Q That's f a i r enough. Does i t make any d i f f e r e n c e 

23 t o Chase t h a t Public U t i l i t y Commission of Pennsylvania has 

24 t o issue an opi n i o n , a dec i s i o n t h a t w i l l a f f e c t many 

25 customers of PECO, w i l l affect the finances of PECO and the 
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1 finances of ENRON with o u t b e n e f i t of t h a t w r i t t e n l e g a l 

2 opinion? 

3 A That w r i t t e n -- there has been no w r i t t e n l e g a l 

4 opinion o f f e r e d by e i t h e r PECO, by e i t h e r PECO nor ENRON. 

5 As such, the Commission needs t o make a determination based 

6 on the advice s o l i c i t e d by each p a r t y . 

7 MR. HERSHEY: Thank you. 

8 JUDGE CHESTNUT: I s there any f u r t h e r recross? 

9 (No response.) 

10 JUDGE CHESTNUT: Thank you very much, Ms. Voorhees. 

11 You are excused. 

12 Before we go on w i t h our next witness l e t me make an 

13 announcement t o address an issue t h a t came up du r i n g the 

14 break, and t h a t i s the admission i n t o the record of 

15 p a r t i e s ' responses t o Commissioners' i n t e r r o g a t o r i e s . 

16 I expect each p a r t y t o make them p a r t of the record 

17 and I t h i n k the easiest way i s t o designate your responses 

18 as an e x h i b i t and then have i t s t i p u l a t e d i n t o the record. 

19 I don't t h i n k i t ' s necessary t o have a witness q u a l i f y i t 

20 o r a l l y , a foundation f o r i t . 

21 But they do have t o be p a r t of the record. They are 

22 not a u t o m a t i c a l l y p a r t of the record. So i f t h a t could be 

23 done by everybody, I would appreciate i t . On Monday I read 

24 out the responses t h a t I had and i f there are others, you 

25 know, make sure everything that should be included is 
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1 included. 

2 Does anybody have any questions or comments 

3 concerning t h a t p a r t i c u l a r issue? 

4 MR. HERSHEY: I want t o make sure t h a t i s by the 

5 close of the record which a t t h i s p o i n t i s Tuesday. 

6 JUDGE CHESTNUT: Well, I t h i n k w i t h respect t o the 

7 l a s t s e t , the response date was Thursday at noon, I 

8 b e l i e v e . Tomorrow a t noon. 

9 MR. HERSHEY: I thought i t was premised on — wasn't 

10 there a statement i n the document t h a t the record close 

11 today? 

12 JUDGE CHESTNUT: Right. And then we had added on 

13 Tuesday but we might not have the hearing Tuesday. 

14 MR. HERSHEY: I know. 

15 JUDGE CHESTNUT: I f you could get i t here by Friday; 

16 i f not, have i t out by Tuesday. You can do i t by m a i l . 

17 They have t o be made a p a r t of the record and you have t o 

18 do i t a f f i r m a t i v e l y . 

19 MR. BONNEY: Your Honor, I had another housekeeping 

20 item i f i t ' s an appropriate time. 

21 JUDGE CHESTNUT: Sure. 

22 MR. BONNEY: I understand from reviewing your l i s t 

23 and our records t h a t one statement t h a t had been p r e v i o u s l y 

24 d i s t r i b u t e d was perhaps not on your l i s t and not i n t o the 

25 record, that is the rebuttal testimony of George Cucchi, 
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1 PECO Statement Number 15-R. This i s h i s testimony f i l e d 

2 back i n the summer. I have two copies. 

3 JUDGE CHESTNUT: I have 15-R on here. 

4 MR. BONNEY: So t h a t was admitted. 

5 JUDGE CHESTNUT: Was admitted on the 17th. 

6 MR. BONNEY: I want t o make sure of t h a t . 

7 JUDGE CHESTNUT: I have 15, 15-S and 15-R. I 

8 appreciate your reviewing i t . I do want t h i s l i s t t o be 

9 accurate. 

10 MR. TRASK: Your Honor, there's one other 

11 housekeeping matter. Noel Trask f o r PECO Energy. 

12 Yesterday, during the cross examination of Mr. Sundermeier 

13 had asked a quip the question about the impact under the 

14 r a t e HT proofs of revenue i f any on the documents t h a t are 

15 p a r t of the p a r t i a l settlement and i n order t o avoid the 

16 cross examination we worked i t out o f f the record and the 

17 only impact t h a t those proofs of revenue Chase has are very 

18 s l i g h t changes t o some of the numbers i n the t a r i f f sheet 

19 f o r r a t e HT t h a t are pat of the p a r t i a l settlement. 

20 I n a way t h a t I would propose t o handle t h i s and I 

21 discussed t h i s w i t h Mr. D o l l before i s t o introduce updated 

22 t a r i f f sheets w i t h the d i r e c t numbers as I guess i t ' s PECO 

23 E x h i b i t 7 at t h i s p o i n t . I s t h a t acceptable t o everybody? 

24 And I have a bunch of copies here, which I can d i s t r i b u t e . 

25 JUDGE CHESTNUT: Are they updating something that's 
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1 already i n the record? 

2 MR. TRASK: This i s updating something t h a t ' s i n the 

3 record, yes. That i s an update. 

4 MR. DOLL: I t h i n k i t i s — 

5 MR. TRASK: A l l i t does i s r e f l e c t the numbers t h a t 

6 are i n the HT p r i c e of revenue t h a t are p a r t of Mr. 

7 Sundermeier's --

8 JUDGE CHESTNUT,: I understand t h a t . But i s i t an 

9 update t o a p a r t i c u l a r e x h i b i t ? 

10 MR. DOLL: Point of c l a r i f i c a t i o n . 

11 MR. TRASK: What i t i s an update t o i s the t a r i f f 

12 sheets t h a t are p a r t of the p a r t i a l settlement. 

13 JUDGE CHESTNUT: Okay. 

14 MR. TRASK: The copies I have here are not marked 

15 PECO E x h i b i t 7 but I guess t h a t ' s the number we are on. 

16 JUDGE CHESTNUT: Yes. Does anybody o b j e c t t o the 

17 admission of E x h i b i t 7. 

18 (No response.) 

19 JUDGE CHESTNUT: I t ' s admitted i n t o the record 
20 (PECO Exhibit No. 7 was produced and marked for 

i d e n t i f i c a t i o n and admitted i n evidence.) 
21 

22 MR. TRASK: As a p o i n t of c l a r i f i c a t i o n , they would 

23 replace pages i n h i s E x h i b i t C which are the t a r i f f pages 

24 t h a t are attached t o the p a r t i a l settlement. 

25 JUDGE CHESTNUT: I s i t intended t o replace h i s 
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1 supplement? 

2 MR. TRASK: Is intended t o replace the pages t h a t 

3 are attached t o the p a r t i a l settlement. 

4 MR. SMITH: That's Appendix C? 

5 MR. TRASK: I am not sure what i t i s . 

6 (Pause.) 

7 JUDGE CHESTNUT: Okay. Mr. C l e a r f i e l d ? 

8 MR. CLEARFIELD: I f we could, i n terms of the order 

9 of witnesses, i f Mr. Voorhees i s a v a i l a b l e today 

10 JUDGE CHESTNUT: Who? 

11 MR. CLEARFIELD: I am so r r y , Fastow i s a v a i l a b l e 

12 today but i t would be -- i f we could indulge h i s schedule 

13 and s l i p him t i l l l a t e r i n the afternoon i t would be b e t t e r 

14 f o r us. Be t t e r f o r him and hi s schedule t o take him out of 

15 order and take him l a t e r today. He has another scheduling 

16 matter t h a t he --

17 MR. BONNEY: I s he a v a i l a b l e now? I guess I don't 

18 understand. 

19 MR. CLEARFIELD: He's not up now. But no he's not. 

20 Not r i g h t now. 

21 JUDGE CHESTNUT: We'll take him l a t e r on. 

22 MR. CLEARFIELD: Later a f t e r lunch, p o s s i b l y . 

23 JUDGE CHESTNUT: The next one we have l i s t e d i s Dr. 

24 Silkman. I s there a problem i n having him go now. 

25 MR. HERSHEY: I t would be our preference t o go ahead 
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1 now. 

2 JUDGE CHESTNUT: Absolutely. 

3 MR. HERSHEY: And whi l e Dr. Silkman i s coming up i f 

4 we could have the usual s t i p u l a t i o n concerning p r e p a r a t i o n 

5 of h i s testimony, and I'd ask t h a t i t be admitted. 

6 JUDGE CHESTNUT: Before you do t h a t you d i d not mark 

7 i t . So why don't you designate i t . 

8 MR. HERSHEY: You are c o r r e c t . I b e l i e v e w e ' l l make 

9 i t CEPA, et a l -- I am sor r y . Statement I am not even sure 

10 where we are. 

11 JUDGE CHESTNUT: I have one and two. 

12 MR. HERSHEY: So t h i s would be 3. Statement 3 of 

13 Senator Fumo and CEPA, et a l . 

14 (FUMO, CEPA, et a l Statement No. 3 was produced and 
marked for ide n t i f i c a t i o n . ) 

15 

16 MR. HERSHEY: Dr. Silkman has been crossed on a l l of 

17 the others and I believe a l l the others are i n evidence. 

18 JUDGE CHESTNUT: A l l r i g h t , the document's 

19 admitted. Dr. Silkman has pr e v i o u s l y been sworn. 

20 RICHARD H. SILKMAN, recalled as a witness, having 

21 been previously duly sworn, was examined and t e s t i f i e d 

22 further as follows: 

23 DIRECT EXAMINATION 

24 THE WITNESS: Previously, yes. Richard H. Silkman. 

25 MR. HERSHEY: We would l i k e the opportunity to do a 
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1 b r i e f o r a l s u r r e b u t t a l based on some of the documents t h a t 

2 have have come i n r e c e n t l y . 

3 JUDGE CHESTNUT: Are you ready? Okay. 

4 BY MR. HERSHEY: 

5 Q Mr. Silkman, have you had a chance t o review the 

6 m o d i f i c a t i o n s ENRON has made t o i t s Choice Plan? 

7 A Yes, I have. 

8 Q Do you have any opinion concerning those 

9 mo d i f i c a t i o n s ? Do you believe the m o d i f i c a t i o n s address 

10 a l l of the concerns you raised i n your r e b u t t a l testimony? 

11 A ENRON, i n i t s m o d i f i c a t i o n s of the plan have 

12 responded t o two of the concerns. The f i r s t one i s the 

13 s e c u r i t i z a t i o n contingency issue and the second one w i t h 

14 the low generation caps i n the out years t h a t were i n the 

15 o r i g i n a l plan. I n both cases, the response has been an 

16 incomplete one. 

17 The s e c u r i t i z a t i o n m o d i f i c a t i o n introduced a new 

18 requirement and t h a t ' s t h a t the r a t i n g s achieved on the 

19 bond issues now have t o be t r i p l e A. P r i o r t o t h a t t h e r e 

20 was no such r a t i n g s requirement. The bonds would be issued 

21 as the market would accept them. 

22 We have added a new requirement and w i t h respect t o 

23 the generation r a t e caps a whi l e we r a i s e d them i n the out 

24 years I t h i n k they are s t i l l too low and s t i l l present some 

25 of the same problems though obviously not as significant. 
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1 I n a d d i t i o n , the mo d i f i c a t i o n s created one new 

2 problem. And t h a t ' s t h a t they paid f o r — and I use the 

3 word paid i n qu o t a t i o n marks -- but they have paid f o r 

4 those m o d i f i c a t i o n s t h a t I mentioned above i n p a r t , but 

5 reducing the T&D rates by a s i g n i f i c a n t amount. 

6 So now what we have i s a plan which i s not 

7 contingent t o the same extent on s e c u r i t i z a t i o n , but i s 

8 r a t h e r contingent on the Commission f i n d i n g t h a t the T&D 

9 rat e s t h a t are i n Table A and i n the plan are ap p r o p r i a t e . 

10 The plan also requires as i t d i d before, the purchased 

11 power agreement commitment by PECO. 

12 Q A moment ago i n the discussion concerning a 

13 t r i p l e A r a t e you have said we have added a new r a t e . Do 

14 you mean they have added a new rate? 

15 A They have added. No ownership on t h a t one. 

16 Q Do you agree w i t h Mr. O l i v e r ' s e s t i m a t i o n of r a t e 

17 payer savings under the Choice Plan as compared t o the 

18 p a r t i a l settlement? 

19 A No, I don't. Mr. O l i v e r , and I s t i l l seem t o 

20 have a disagreement w i t h respect t o terminology. I t h i n k 

21 i t l i e s w i t h the confusion over what the generation r a t e 

22 caps i n the p a r t i a l settlement represent. He seems t o be 

23 i n t e r p r e t i n g those as market pr i c e s or at l e a s t our b e l i e f 

24 as t o what market pr i c e s w i l l be and we have never, i n a l l 

25 of the discussions on the partial settlement, suggested 

HOLBERT ASSOCIATES 
(717) 540-9669 



1974 

1 t h a t those generation r a t e caps would be equal t o market 

2 p r i c e s . I t h i n k t h a t ' s where the confusion l i e s . I f you 

3 can get over t h a t hurdle my guess i s we could probably 

4 agree on numbers. As a r e s u l t , because of t h a t , I t h i n k he 

5 continues t o overstate the b e n e f i t s of the Choice Plan t o 

6 r a t e payers, l a r g e l y by i n c l u d i n g i t a p p r o p r i a t e l y some 

7 generation r e l a t e d savings. 

8 Q And what p o r t i o n of the b e n e f i t t h a t he all e g e s 

9 f o r the Choice Plan would r e l a t e t o t h a t s p e c i f i c 

10 d i s t i n c t i o n ? Would you agree t h a t i t ' s a good three 

11 quarters of the be n e f i t ? 

12 A Yes. And i n f a c t , i t i s a s u b s t a n t i a l , most of 

13 the b e n e f i t r e l a t e s t o the generation r a t e saving, although 

14 now t h a t the new plan reduces T&D r a t e s , which we now have 

15 as some of those generation r a t e savings s h i f t e d over t o 

16 two and -- but e f f e c t i v e l y they are a l l r e l a t e d t o e i t h e r 

17 of those two components. 

18 They are only l i m i t e d b e n e f i t s associated w i t h CTC, 

19 IDC r a t e l e v e l s . 

20 Q Do you believe t h a t the proposed r a t e reductions 

21 i n the p a r t i a l settlement. Or the ENRON Choice Plan w i l l 

22 s t i m u l a t e e l e c t r i c i t y usage? 

23 A No, I don't. And t h a t ' s t r u e f o r a c t u a l l y both 

24 settlements. I t ' s both the ENRON and the p a r t i a l 

25 settlement agreement. I think that there are a couple of 
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1 reasons f o r t h a t and i n f a c t , Mr. O l i v e r provides a 

2 convenient way of de s c r i b i n g them. 

3 The p r i c e e l a s t i c i t y estimates t h a t he i s using and 

4 t h a t are g e n e r a l l y used are based on nominal p r i c e , the 

5 a c t u a l p r i c e t h a t consumers pay. And they also tend t o be 

6 symmetric which means t h a t when prices go down there's a 

7 c e r t a i n behavior and when pri c e s go up there's the opposite 

8 behavior but i n equal measure. 

9 I f you t h i n k about what both the p a r t i a l settlement 

10 agreement and the Choice Plan do, i s t h a t they lower p r i c e s 

11 i n i t i a l l y but then they increase p r i c e s back t o t h e i r 

12 otherwise e x i s t i n g l e v e l . Under a l l expectations -- under 

13 both plans, achieve t h a t same r e s u l t . So what we b e l i e v e 

14 i s t h a t consumers e i t h e r are so s h o r t - s i g h t e d as t o not see 

15 the subsequent increase i n p r i c e t h a t they can expect, or 

16 make i r r a t i o n a l decisions or behavior asymmetrically. 

17 I don't t h i n k any of those things are going t o 

18 happen. I n a d d i t i o n , there's -- there remains a l o t of 

19 energy service company a c t i v i t y . And i n f a c t , as I 

20 understand, Mr. O l i v e r even acknowledged some of t h a t as 

21 going on and ENRON, i n p a r t i c u l a r , has j u s t i n d i c a t e d i n an 

22 agreement w i t h the pri c e s i n t h i s area t h a t they expect t o 

23 be able t o reduce energy consumption a t those f a c i l i t i e s by 

24 20 percent. 

25 It's a significant amount that conforms with the 
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1 numbers t h a t I had i n my o r i g i n a l testimony, I t h i n k i t ' s 

2 an accurate assessment as t o what's a v a i l a b l e i n those 

3 f a c i l i t i e s . So I don't dispute the ENRON p o s i t i o n a t a l l 

4 i n t h a t case, I t h i n k i t ' s e x a c t l y where I would expect 

5 them t o be able t o be. 

6 Q And the agreement t h a t ENRON entered i n t o w i t h 

7 the h o s p i t a l s occurred p r i o r t o any of the unbundling t h a t 

8 i s p a r t of the discussion i n t h i s proceeding. I s n ' t t h a t 

9 r i g h t ? 

10 A Yes, i t has. 

11 Q Having reviewed ENRON'S r e b u t t a l , and the changes 

12 t h a t were made i n the Choice Plan, do you s t i l l b e l i e v e the 

13 p a r t i a l settlement agreement i s the b e t t e r option? 

14 A Yes I do. The p a r t i a l settlement agreement i s a 

15 compromise. I t ' s c e r t a i n l y not a p e r f e c t agreement from 

16 anybody's perspective but represents a balancing of 

17 i n t e r e s t s and q u i t e f r a n k l y , a balancing of r i s k s and I 

18 t h i n k t h a t consumer are b e t t e r served under the p a r t i a l 

19 agreement as i t ' s c u r r e n t l y s t r u c t u r e d versus under the 

20 Choice Plan as i t ' s been modified by ENRON. 

21 I n a d d i t i o n , I would note also t h a t we have not seen 

22 what I bel i e v e t o be a s i g n i f i c a n t component of t h a t plan 

23 and t h a t ' s the ITC s h o r t f a l l agreement. I don't know and I 

24 am c e r t a i n l y not an expert and would defer t o experts but 

25 i t ' s my understanding t h a t i t ' s very d i f f i c u l t t o achieve a 
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1 t r i p l e A r a t i n g i n the s e c u r i t i z a t i o n market w i t h w i t h o u t a 

2 true-up mechanism and i t ' s my understanding i n the Enron 

3 plan t h a t the ITC s h o r t f a l l agreement provides t h a t true-up 

4 mechanism and a t t h a t , I am not sure how we can achieve a 

5 t r i p l e A r a t i n g we s t i l l have not seen i t despite the f a c t 

6 t h a t ENRON has promised i n data responses t h a t we would see 

7 i t before the end of t h i s case. 

8 MR. HERSHEY: Dr. Silkman i s a v a i l a b l e f o r cross 

9 examination. 

10 JUDGE CHESTNUT: Does anybody have any questions f o r 

11 Dr. Silkman. 

12 MR. MILLER: No, Your Honor. 

13 JUDGE CHESTNUT: Mr. D o l l . 

14 MR. DOLL: Good morning. 

15 CROSS EXAMINATION 

16 BY MR. DOLL: 

17 Q Dr. Silkman, i n your o r a l testimony, you s a i d 

18 t h a t the generation numbers i n the p a r t i a l s ettlement, I 

19 assume, are not t o be market prices? I s t h a t -- do I 

20 understand you c o r r e c t l y ? 

21 A They were not established i n i t i a l l y as our 

22 expressions of market p r i c e s . They were es t a b l i s h e d as 

23 r a t e caps so t h a t i f market p r i c e s ever went above those 

24 caps the caps would be e f f e c t i v e . 

25 Q So i s i t safe t o assume, then, t h a t the 
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1 generation p o r t i o n of the formula i s j u s t a f a l l - o u t number 

2 t h a t you came up w i t h , a T&D number t h a t you then came up 

3 w i t h a CTC, ITC number, whatever was l e f t over, out of 

4 PECO's r a t e s , became the generation c r e d i t ? 

5 A No. I wouldn't chara c t e r i z e them t h a t way. I n 

6 f a c t , what we d i d was we looked t o see what kinds of 

7 b e n e f i t s , from our perspective -- what we d i d was we looked 

8 t o see what ki n d of b e n e f i t s PECO might be achieving as a 

9 r e s u l t of i t s d i v e s t i t u r e of generation assets and t r i e d t o 

10 ensure t h a t e s p e c i a l l y e a r l y on i n t h i s market, t h a t the 

11 t r a n s f e r of those assets couldn't create w i n d f a l l b e n e f i t s 

12 t o PECO as a s i g n i f i c a n t s u p p l i e r of energy i n the 

13 P h i l a d e l p h i a marketplace. 

14 As a r e s u l t , we were very t i g h t i n e s t a b l i s h i n g the 

15 e a r l y generation c r e d i t s , the c r e d i t s , the generation caps, 

16 caps i n the years 1999, 2000, 2001 and so f o r t h . A f t e r 

17 t h a t p e r i o d of time, what we were most concerned about f o r 

18 p r o t e c t i n g r a t e payers from p o t e n t i a l run-ups, p o t e n t i a l 

19 abnormalities i n the energy market, t h a t again would create 

20 s i g n i f i c a n t w i n d f a l l s t o PECO and so est a b l i s h e d those r a t e 

21 caps. 

22 By the end of the term of the agreement, we would 

23 expect t h a t the market would impose a d i s c i p l i n e on PECO's 

24 a b i l i t y t o exercise whatever market power i t has c u r r e n t l y 

25 i n the marketplace. Our concern was more f o r unforeseen 
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1 events t h a t might occur i n the energy marketplace. 

2 Q Would you r e f e r t o page 2, l i n e 9 of I be l i e v e 

3 i t ' s Statement 3. I am so r r y , 9 and 10. Where you --

4 A Yes, I see t h a t . 

5 Q where you t a l k about ENRON reserves the r i g h t 

6 t o cancel the Choice Plan a t i s sole d i s c r e t i o n . Under the 

7 p a r t i a l settlement, does not PECO f o r t h a t matter 

8 almost any other p a r t y t o the settlement have the r i g h t 

9 t o withdraw from t h a t settlement i f i t ' s modified? 

10 A Yes. And what I was r e f e r r i n g t o the r e was not 

11 so much the m o d i f i c a t i o n s . You are c o r r e c t . PECO has 

12 reserved f o r i t s e l f and, i n f a c t , a l l of the si g n i n g 

13 p a r t i e s have reserved the r i g h t t o withdrew from the 

14 p a r t i a l settlement i f i t ' s modified. 

15 Under the Choice Plan, the Commission could accept 

16 the Choice Plan e x a c t l y as s t r u c t u r e d but ENRON s t i l l 

17 reserves f o r i t s e l f the r i g h t t o withdraw from i t . PECO, 

18 i n the si g n i n g p a r t y t o the p a r t i a l settlement d i d n ' t 

19 reserve t h a t r i g h t under the settlement. 

20 I f the settlement i s accepted e x a c t l y as w r i t t e n , 

21 a l l p a r t i e s have agreed t o abide by i t . That's the 

22 d i s t i n c t i o n t h a t I am t r y i n g t o make there . 

23 Q To c l a r i f y i n my mind, on page 9, paragraph t h a t 

24 s t a r t s w i t h the question on l i n e 5, runs through l i n e 13. 

25 A I am sorry. 
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1 Q Page 9? 

2 A I t ' s possible t h a t I am working o f f of a 

3 d i f f e r e n t copy because I --

4 Q The question begins on l i n e 5, are the r e s u l t s 

5 s i m i l a r ? 

6 A Yes, I see t h a t now. 

7 Q Maybe my copy's d i f f e r e n t . 

8 A The problem i s Senator Fumo d i d n ' t have Word 7 on 

9 h i s damned machine. So when we E-mail t h i n g s i t gets 

10 t r a n s l a t e d and we lose l i n e s . 

11 Q I can appreciate t h a t . Are you suggesting t h a t 

12 competition should be delayed u n t i l about the year 2007? 

13 A No, I am not suggesting t h a t . 

14 Q On page 10 of your testimony, beginning a t l i n e 

15 5, the question t h e r e , t h i s may have been changed on --

16 your testimony may have changed somewhat on your 

17 s u r r e b u t t a l . I s i t s t i l l your p o s i t i o n t h a t the generation 

18 c r e d i t s are a p p r o p r i a t e l y low i n the e a r l y years and then 

19 increase as time goes on? 

20 A I n which plan? 

21 Q I n e i t h e r plan? Was i t your testimony t h a t 

22 t h a t ' s appropriate t h a t they increase? 

23 A Yes, i t i s , yes. 

24 Q So we are s t i l l on the same page. 

25 A Yes. 
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1 Q Now, are you aware t h a t Connectiv i s c u r r e n t l y 

2 p a r t i c i p a t i n g i n the Pennsylvania p i l o t s ? 

3 A 1 understand t h a t you are but I don't know much 

4 about your p a r t i c i p a t i o n . 

5 Q Okay. Now, do you know what the c u r r e n t l e v e l of 

6 the combination of market p r i c e and p a r t i c i p a t i o n c r e d i t i s 

7 t h a t was established by the Commission? 

8 A I t ' s my understanding, although I have not 

9 reviewed i t c a r e f u l l y although i t ' s my understanding t h a t 

10 i t ' s f a i r l y comparable t o what the i n i t i a l year r a t e s are 

11 i n the p a r t i a l settlement. 

12 For r e s i d e n t i a l use, I understand t h a t t h a t would be 

13 somewhere around 3.2 cents or something l i k e t h a t . 

14 Q Would you accept, subject t o check t h a t t h a t ' s 

15 around 4.2 cents? 

16 A I ' l l accept subject t o check t h a t t h a t ' s the 

17 i n d i c a t i o n , c e r t a i n l y . 

18 Q Okay. Now, i f , i n f a c t , the --

19 A May I back up f o r one moment? Does t h a t i n c l u d e 

20 the p a r t i c i p a t i o n c r e d i t . 

21 Q P a r t i c i p a t i o n c r e d i t , yes. I am s o r r y i f I 

22 wasn't c l e a r . Now, i f we, i n the f i r s t year of competition 

23 i n the p a r t i a l settlement, i f we were t o drop back t o the 

24 2.8 or some there's some question as t o whether t h i s number 

25 i s 2.8 or 3 under the p a r t i a l settlement. And i f your 
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1 s u p p o s i t i o n or i f your p o s i t i o n i s adopted, competition may 

2 be delayed i n the e a r l i e r years so we could have more 

3 vigorous competition i n the l a t e r years. 

4 Would you suggest t o my c l i e n t t h a t we e i t h e r s e l l 

5 power t o customers at a p r i c e below the market -- I mean 

6 below the market u n t i l such time as t h a t p r i c e comes up t o 

7 the p o i n t i n the p a r t i a l settlement where i t would meet the 

8 market price? 

9 A I wouldn't suggest t h a t you of s e l l below the 

10 market unless you had a good reason t o . I don't know what 

11 your company's cost s t r u c t u r e i s and I don't know what 

12 access i t has. I f i t can't s e l l a t the — at a c o m p e t i t i v e 

13 p r i c e then i t would have t o make t h a t d e c i s i o n f o r i t s e l f . 

14 Q So then i f t h a t were an e v e n t u a l i t y i f our costs 

15 were above what i s set f o r t h as the generation c r e d i t , i f 

16 you w i l l , you would suggest t h a t i t would be a wise 

17 business move f o r my c l i e n t s t o immediately leave the 

18 market a f t e r the p i l o t i s over and wait u n t i l such time as 

19 the generation as we can compete against t h a t generation 

20 quoted and re-enter the market? 

21 A Now, i t ' s very presumptious f o r me t o t e l l your 

22 c l i e n t s what t o do w i t h i t . I ' d be happy t o consult f o r 

23 your c l i e n t . 

24 Q I am sure you would. And depending upon your 

25 answers, I may t a l k t o you afterwards? 
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1 A But i t s t r i k e s me t h a t your c l i e n t has l o t of 

2 i n t e r e s t s i n t h i s p a r t i c u l a r marketplace; one of which i s 

3 s e l l i n g e l e c t r i c i t y t o customers. I don't know how your 

4 c l i e n t would package i t s i n t e r e s t s and make determinations 

5 about how i t ought t o s e l l product. For example, I mean, 

6 the c l a s s i c s i t u a t i o n i s s o r t of 7 - l l s or p e r i o d i c a l l y w i l l 

7 u n d e r s e l l or under p r i c e gasoline i n order t o get people t o 

8 come i n f o r c i g a r e t s or other products. 

9 JUDGE CHESTNUT: Loss leader. 

10 THE WITNESS: Could energy become a loss leader and 

11 would t h a t make economic sense f o r a year or t o i n t o -- but 

12 we have i t done now. We would take t h a t loss on a product 

13 l i k e --

14 BY MR. DOLL: 

15 Q You don't advocate s e l l i n g a t a low cost f o r any 

16 extended p e r i o d of time? 

17 A Not i f i t was s e l l i n g i t s e n t i r e product l i n e 

18 below cost. 

19 Q One l a s t question. On page 13 -- and t h i s i s a 

20 c l a r i f i c a t i o n -- I am not sure t h a t I understand what you 

21 are saying. Lines 1 through 5, i t a c t u a l l y s t a r t s over on 

22 page 12, i f we have the same copy here. You t a l k about 

23 t h w a r t i n g of competition. By s e t t i n g the generation r a t e s 

24 so at a l e v e l which would delay the e n t r y of competitors i n 

25 the market, would this comport with your concept of the 
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1 goals of the Competition Act? 

2 A To begin, I am not convinced t h a t s e t t i n g the 

3 generation l e v e l at the r a t e cap l e v e l i n the p a r t i a l 

4 settlement w i l l thwart competition. So I don't accept t h a t 

5 premise. I s there a p o s s i b i l i t y t h a t i t w i l l ? Yes. I 

6 would acknowledge t h a t there's a p o s s i b i l i t y . I t h i n k t h a t 

7 what we have t o look at i s the e n t i r e t r a n s i t i o n p e r i o d and 

8 remember what we are comparing now i n my testimony are two 

9 s i t u a t i o n s . 

10 One plan which has the p o t e n t i a l of t h w a r t i n g 

11 competition e a r l y on i n the plan but enabling i t , i n l a t e r 

12 periods of the t r a n s i t i o n p e r i o d , compared t o another plan 

13 which has the p o s s i b i l i t y of enabling i t more aggressively 

14 i n the e a r l y p a r t of the t r a n s i t i o n p e r i o d but t h w a r t i n g i t 

15 i n the l a t e r p a r t of the t r a n s i t i o n p e r i o d . 

16 And what I am suggesting i s given those two o p t i o n s , 

17 I t h i n k the act i t ' s more consistent w i t h the form. The 

18 t h a t the act a n t i c i p a t e a t r a n s i t i o n t o competition and i f 

19 we have t o look a t r i s k s we are b e t t e r o f f e r i n g on the side 

20 of enabling competition l a t e r i n the t r a n s i t i o n p e r i o d 

21 r a t h e r than enabling i t e a r l y i n the t r a n s i t i o n p e r i o d i f , 

22 i n both instances we are t h w a r t i n g i t i n the opposite time 

23 periods. 

24 Q But the u l t i m a t e goal i s not t o set the 

25 generation level so that i t wouldn't thwart competition at 
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a l l ? 

A That's c o r r e c t . 

MR. DOLL: Thank you. I have nothing f u r t h e r , Your 

Honor. 

JUDGE CHESTNUT: Does anybody else have any 

questions f o r Dr. Silkman? 

7 (No response.) 

8 JUDGE CHESTNUT: I s there any r e d i r e c t ? 

9 MR. HERSHEY: No, Your Honor. 

10 JUDGE CHESTNUT: Thank very much. You are excused. 

11 JUDGE CHESTNUT: Are we going t o go w i t h Mr. Kinney 

12 next? 

13 MS. SMITH: Our witness ready t o go r i g h t now, i f 

14 i t ' s possible t o go w i t h Dr. Cooper r i g h t now? 

15 JUDGE CHESTNUT: Can we go w i t h Dr. Cooper? 

16 (Discussion o f f the record.) 

17 JUDGE CHESTNUT: This i s another unmarked --

18 MS. SMITH: We had another document at the e a r l i e r 

19 --

20 JUDGE CHESTNUT: I t ' s been admitted. S t i p u l a t e d as 

21 statement 1. Do you want t h i s as 2? One? 

22 (AARP Statement No. 2 was produced and 
marked for ide n t i f i c a t i o n . ) 

23 

24 JUDGE CHESTNUT: Would you please stand and r a i s e 

25 your r i g h t hand. 
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1 MARK COOPER, c a l l e d as a witness, having been d u l y 

2 sworn, was examined and t e s t i f i e d as f o l l o w s : 

3 DIRECT EXAMINATION 

4 JUDGE CHESTNUT: Please s i t down and give and s p e l l 

5 your name f o r the record. 

6 THE WITNESS: M-a-r-k, C-o-o-p-e-r. 

7 JUDGE CHESTNUT: Go ahead, Ms. Smith. 

8 BY MS. SMITH: 

9 Q Dr. Cooper could you give your business address 

10 f o r the record, as well? 

11 JUDGE CHESTNUT: We have decided j u s t s t i p u l a t e 

12 testimony i n unless a p a r t y o b j e c t s , t o save time. 

13 BY MS. SMITH: 

14 Q You have prepared w r i t t e n testimony i n t h i s 

15 proceeding. Do you have any ad d i t i o n s or changes t o t h i s 

16 testimony which we are i d e n t i f y i n g as Dr. Cooper's 

17 Testimony Statement Number 2? 

18 A I have no changes t o t h i s testimony. 

19 Q Do you have anything you would l i k e t o add t o 

20 t h i s testimony a t t h i s time? 

21 A Well, obviously, there's been s o r t of a 

22 negotiated p r i c e i n p u b l i c here where people have been 

23 p u t t i n g new proposals on the t a b l e . There are a couple of 

24 thi n g s I would l i k e t o s t a t e so t h a t the Commission has at 

25 least some reactions to the very late developments that 
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1 have occurred i n the case. 

2 While consumer advocates have always been supportive 

3 of b a l l o t i n g proposal and those are one of the f a i r l y l a t e 

4 e n t r i e s i n t h i s process, we have two concerns about t h a t . 

5 P a r t i c u l a r l y from my c l i e n t ' s p o i n t of view, representing 

6 older Americans who are r i s k averse. 

7 We can c a l l them d i f f e r e n t t h i n g s . Sometimes they 

8 are l a t e adopters. I can have nice words. I can have 

9 s c i e n t i f i c words. But they are r i s k averse. They are 

10 l i k e l y not t o vote or l i k e l y not t o vote because they don't 

11 want t o change and i t ' s a s u b s t a n t i a l concern t o us t h a t 

12 they get changed when they r e a l l y d i d n ' t want t o . And they 

13 a major concerns w i t h the b a l l o t i n g proposal. 

14 A second concern t h a t was very high on AARP's l i s t 

15 i n t h i s proceeding was t o get an expanded l i f e l i n e program 

16 and as my d i r e c t testimony today shows we accomplish t h a t , 

17 we f e l t . That i s not l i s t e d as an o b l i g a t i o n on any of the 

18 companies t h a t receive d e f a u l t customers. 

19 There i s no s o c i a l o b l i g a t i o n t o support u n i v e r s a l 

20 s e r v i c e or l i f e l i n e programs. There are only o b l i g a t i o n s 

21 t o support environmental programs. And as f a r as I can 

22 t e l l , those e n t i t i e s would have no o b l i g a t i o n t o support a 

23 l i f e l i n e program i n t h a t p a r t of the market they have been 

24 awarded. So t h a t i s a serious concern. 

25 Q And Dr. Cooper when you were referring to 
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1 b a l l o t i n g , you were r e f e r r i n g t o the proposal performed by 

2 the env i r o n m e n t a l i s t s . 

3 A I thought t h a t was c l e a r t o everybody. 

4 MS. SMITH: Dr. Cooper i s a v a i l a b l e f o r cross 

5 examination. 

6 JUDGE CHESTNUT: Does anybody have cross examination 

7 f o r Dr. Cooper. 

8 MR. GALLAGHER: I do. Your Honor. 

9 JUDGE CHESTNUT: Mr. Doll? 

10 CROSS EXAMINATION 

11 BY MR. DOLL: 

12 Q Good morning. Dr. Cooper. My name i s Craig D o l l 

13 and I represent Connectiv Energy i n t h i s proceeding. Page 

14 10, I be l i e v e i t i s , of your testimony -- I am t r y i n g t o 

15 f i n d the l i n e . The question I have here i s you are 

16 g e n e r a l l y c r i t i c a l of the market r a t e t h a t ENRON had 

17 proposed i n t h i s proceeding? 

18 A I am not c r i t i c a l of the market r a t e A or B 

19 hasn't taken a p o s i t i o n , hasn't t e s t i f i e d t o market r a t e s . 

20 I am c r i t i c a l of the, i t seems t o me, the comparisons t h a t 

21 have been made have excluded the p o s s i b i l i t y t h a t market 

22 p r i c e s are below the generation caps i n the p a r t i a l 

23 settlement and my c l i e n t s get the b e n e f i t of the best of 

24 the market r a t e and t h a t i s c l e a r l y not c l e a r i n the way 

25 that the Choice Plan has been presented and compared. 
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Q Okay. Now, you are also aware t h a t i n the 

p a r t i a l settlement t h a t PECO would set t h a t market rate? 

A Well, PECO would set — w e l l , PECO w i l l not set 

the market r a t e . I n the p a r t i a l settlement, d e f a u l t 

customers would be charged at the lesser of the market r a t e 

t h a t PECO incurs or the cap. Obviously, anyone who shops 

gets the r a t e t h a t they o b t a i n i n the market. 

Q But f o r those d e f a u l t customers t h a t we are 

t a l k i n g about, those people who e i t h e r choose not t o choose 

or cannot choose f o r the f i r s t two years, they would get 

e i t h e r the cap or a market r a t e set by PECO? 

A The lesser of those two. 

Q The lesser o f . I stand corrected. Thank you. 

On page 11, the question beginning a t l i n e 8, 

s p e c i f i c a l l y the l i n e s I t h i n k 14 and 15 you t a l k about the 

l e g a l a u t h o r i t y of the Commission. Now, I assume from t h a t 

-- l e t me s t r i k e t h a t . You are f a m i l i a r , g e n e r a l l y w i t h 

the a c t , the p r o v i s i o n s of the Choice Act? 

A Generally w i t h the a c t , yes. 

Q Now, do you b e l i e v e t h a t i n your review of the 

a c t , t h a t the act provides a true-up process f o r the CTC? 

A Well, I be l i e v e t h a t the act r e q u i r e s a true-up 

process unless a company can give away t h a t r i g h t which i s 

what I t h i n k happened i n the p a r t i a l settlement. That i s , 

PECO could i n s i s t upon the true-up w i t h respect t o the 
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1 q u a n t i t y sold under the act. 

2 Q But you are not suggesting t h a t the p a r t i e s t o a 

3 settlement agreement can change the law? 

4 A No, I am suggesting t h a t the p a r t i e s t o the 

5 settlement agreement can forego -- a p a r t y t o a settlement 

6 agreement can forego a r i g h t i t had under the law. PECO 

7 could, PECO can sign any agreement i t wants. Someone would 

8 have t o sue PECO or sue me and say you have v i o l a t e d the 

9 law or sue the Commission i f the Commission approved t h a t 

10 a c t . I mean t h a t ' s possible. 

11 Q Thank you f o r t h a t c l a r i f i c a t i o n . 

12 A C l e a r l y , then, does the act r e q u i r e t h a t the 

13 Commission impose t h a t true-up, I t h i n k t h a t i f the -- i f 

14 those p a r t i e s e x p l a i n why they have forgone the true-up 

15 t h i s Commission could f i n d otherwise. But c e r t a i n l y 

16 anybody can sue and say you have v i o l a t e d the law. 

17 JUDGE CHESTNUT: Excuse me. I want t o c l a r i f y t o 

18 make sure I understand what p a r t of your answer i s . I n 

19 your opinion i s the true-up only t o b e n e f i t the u t i l i t y ? 

20 THE WITNESS: No. We bel i e v e the true-up b e n e f i t s 

21 us i n t h i s settlement. And there's been exchange of values 

22 as I sai d i n my testimony. 

23 BY MR. DOLL: 

24 Q So both the u t i l i t y and c l i e n t s represented by 

25 you are giving up a benefit conferred on them by the 
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s t a t u t e ? 

A No. We are making an exchange of values. We 

have exchanged the r i g h t t o true-up t o reduce t h e i r 

recovery under some circumstances i n exchange f o r t h e i r 

g i v i n g the r a t e , t o g i v i n g up the r i g h t t o increase our CTC 

and other circumstances. So we have made an exchange of 

values i n t h i s agreement. 

Q And the exchange i s only w i t h respect t o the 

r e c o n c i l i a t i o n ? 

A No. The exchange i s w i t h respect t o ev e r y t h i n g 

i n 

Q I mean i n terms of your answer r i g h t t h e r e , these 

change of values were w i t h respect t o the r e c o n c i l i a t i o n as 

opposed t o other elements of the settlement? 

A I f you look on the at r e c o n c i l i a t i o n , PECO, i n 

f a c t , bears the r i s k of a recession, seven years i n t o an 

expansion phase i n the event you may or may not, t h a t ' s a 

s i g n i f i c a n t r i s k they have on t h e i r side; the r i s k of 

recession, t h a t i s i f they have a recession here i n 

Phi l a d e l p h i a i n the next year they w i l l not be able t o come 

back and r e c a l c u l a t e on the basis of a s h o r t f a l l i n 

demand. And they w i l l not be able t o increase my CTC as a 

r e s u l t of t h a t . 

So I get the b e n e f i t of being i n s u l a t e d against a 

s h o r t f a l l i n demand I have also got the b e n e f i t of the ki n d 
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1 of market behavior t h a t we have seen t h a t Enron i s engaging 

2 i n . 

3 JUDGE CHESTNUT: Dr. Cooper, I d i d n ' t mean t o open 

4 the door f o r a general discussion. I j u s t wanted t o make 

5 sure I understood the context t h a t your answer was 

6 presented i n terms o f . 

7 THE WITNESS: Yes. 

8 JUDGE CHESTNUT: The value t h a t you saw being 

9 exchanged. I t h i n k you have answered. 

10 THE WITNESS: I f there's an exchange of values w i t h 

11 respect t o both sides of the true-up, a b s o l u t e l y . 

12 JUDGE CHESTNUT: Sorry f o r i n t e r r u p t i n g , Mr. D o l l . 

13 Why don't you continue. 

14 MR. DOLL: I t h i n k you c l a r i f i e d i t f o r me also. 

15 BY MR. DOLL: 

16 Q On page 13 of your testimony, l i n e s 14 and 15, 

17 page 13, l i n e s 14 and 15, you say we b e l i e v e t h a t 

18 generators w i l l enter when the market p r i c e allows them and 

19 they w i l l be there i n l a t e r years. I have posed these 

20 questions a l i t t l e b i t e a r l i e r t o Dr. Silkman. I s i t your 

21 opinion t h a t competition should be delayed u n t i l the l a t e r 

22 years? 

23 A Well, I don't b e l i e v e t h a t competition w i l l be 

24 delayed. I j u s t b e l i e v e t h a t the entrants i n the 

25 marketplace — again, t h i s i s with respect to ENRON'S 

HOLBERT ASSOCIATES 
(717) 540-9669 



1993 

1 complaints about the p a r t i a l settlement -- the e n t r a n t s i n 

2 the marketplace may w e l l be people w i t h e x i s t i n g excess 

3 capacity. 

4 They, i n the e a r l y years because t h i s i s a market 

5 t h a t i s i n surplus a t the present time, when the 

6 marketplace w i l l e v e n t u a l l y b u i l d up enough t o meet the 

7 demand a t the market claimed p r i c e , I b e l i e v e t h a t we w i l l 

8 be th e r e . 

9 I don't say there would be no competition. The 

10 short term competition w i l l be d r i v e n by people w i t h excess 

11 capacity t h a t they can b r i n g t o the market. ENRON's 

12 an a l y s i s focused i n on the p r i c e of b u i l d i n g new generating 

13 capacity. They d i d n ' t look a t the question of i s a market 

14 i n surplus l i k e l y t o be competitive w i t h o u t a t t r a c t i n g new 

15 generation. 

16 I don't t h i n k competition i s being delayed. One 

17 class of competitors may be delayed. People who say I 

18 can't b u i l d a new p l a n t against t h a t market p r i c e . 

19 Q So i n your view, competition would be l i m i t e d t o 

20 those e x i s t i n g u t i l i t i e s who have -- not e x i s t i n g 

21 u t i l i t i e s ; e x i s t i n g companies t h a t have excess cap a c i t y 

22 t h a t they can move i n t o the P h i l a d e l p h i a area? Am I 

23 c o r r e c t ? 

24 A That, I mean i n the e a r l y years, t h a t i s l i k e l y 

25 t o happen. And t h a t i s the way markets a c t u a l l y work and 
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1 are supposed t o work. People don't b u i l d new p l a n t s when 

2 they see excess capacity i n a market. 

3 Q On page 17, l i n e s 11 and 12, you t a l k about 

4 u n i v e r s a l s e r v i c e . You say t h a t a l l producers should 

5 c o n t r i b u t e t o u n i v e r s a l service. As a p o i n t of 

6 c l a r i f i c a t i o n , what d i d you mean by producers? 

7 A Suppliers of --

8 Q Suppliers? 

9 A Suppliers, yes. 

10 Q I f a s u p p l i e r would c o n t r i b u t e t o a u n i v e r s a l 

11 s e r v i c e fund and — s t r i k e t h a t . Under your concept of a 

12 u n i v e r s a l service fund, am I c o r r e c t t h a t t h a t i s a pool of 

13 money t h a t would be put somewhere t h a t could be drawn upon 

14 f o r those customers who are e i t h e r t e m p o r a r i l y or longer 

15 term unable t o pay the going r a t e on t h e i r b i l l s ? 

16 A Yes. 

17 Q Now, under t h a t concept of the u n i v e r s a l s e r v i c e 

18 fund, would you suggest t h a t i f producers c o n t r i b u t e t o 

19 t h a t fund, t h a t the or s u p p l i e r s c o n t r i b u t e t o t h a t fund 

20 t h a t when the b i l l comes out and the customers, say, can 

21 only pay h a l f of t h e i r b i l l , and l e t ' s also I guess assume 

22 t h a t i t ' s a — make i t easy. I t ' s a $50.00 b i l l , $25.00 of 

23 which i s generation, $25.00 of which i s a combination of 

24 CTC and transmission and d i s t r i b u t i o n charges? 

25 A Yes. 
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1 Q So h a l f would go t o PECO and whatever would go t o 

2 the s u p p l i e r . Would you suggest, under your concept of 

3 t h i s u n i v e r s a l service fund, t h a t both the s u p p l i e r and 

4 PECO would share i n withdrawing funds from t h a t program t o 

5 pay o f f p a r t s of t h e i r b i l l s i n equal portions? 

6 A Funds should be competitive now, w i t h respect t o 

7 each one of t h e i r s u p p l i e r s . 

8 MR. DOLL: I have nothing f u r t h e r . Your Honor. 

9 JUDGE CHESTNUT: Does anybody else have questions? 

10 MR. CLARK: Yes, I have a couple questions. 

11 BY MR. CLARK: 

12 Q Dr. Cooper, my name i s Roger Clark. I am an 

13 a t t o r n e y f o r the environmentalists. At the beginning of 

14 your o r a l testimony t h i s morning, you made the note t h a t 

15 consumer groups j o i n t l y support b a l l o t i n g programs. I s 

16 t h a t correct? 

17 A Yes. 

18 Q Am I -- and then you went on and you l i s t e d 

19 several p a r t i c u l a r concerns you had i n the proposal made by 

20 Bruce Biewald? 

21 A I l i s t e d a couple of the b i g ones. I have got 

22 some others but --

23 Q Okay. I s i t your recommendation t h a t the 

24 Commission adopt a b a l l o t i n g program provided we can 

25 construct i t in a way that meets your concerns? 
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1 A I would c e r t a i n l y be w i l l i n g t o s i t down and work 

2 out the d e t a i l s of a b a l l o t i n g program t h a t I t h i n k would 

3 promote the consumer i n t e r e s t i n competition. I t had not 

4 been a p a r t of the case. They are very d i f f i c u l t . The 

5 d e t a i l s are very d i f f i c u l t t o work out and so i t i s 

6 pos s i b l e t o s i t down and t a l k about b a l l o t i n g . 

7 I t h i n k b a l l o t i n g i s good. I t focuses peoples' 

8 a t t e n t i o n on something t h a t ' s appropriate t o something t h a t 

9 has been used i n a number of d i f f e r e n t i n d u s t r i e s . 

10 A l l o c a t i n g d e t a i l e d customers gives us concern. 

11 Q I understand t h a t . 

12 A And so -- and i t can have perverse market 

13 impact, e s p e c i a l l y i n an i n d u s t r y l i k e t h i s . 

14 Q Do you have serious concern about the domination 

15 of the market by the incumbent monopoly? I s t h i s a problem 

16 as well? 

17 A Well, I have serious concerns about the 

18 domination of the market by the incumbent monopolist. And 

19 okay, the idea here i s t o get through a t r a n s i t i o n t h a t 

20 gets us t o a competitive marketplace. 

21 Q Okay. 

22 A The f a c t t h a t someone has a 50 percent market 

23 share at the end of a competitive marketplace I can 

24 probably b u i l d a -- put my f i n g e r s on a l o t of markets 

25 where the dominant f i r m has a 50 percent market share, have 
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1 always been h i s t o r i c a l l y c ompetitive, so --

2 Q I understand. Let me ask about some of two 

3 po i n t s you have made. F i r s t you made the statement t h a t 

4 many of your c l i e n t s , seniors, p r i m a r i l y are concerned 

5 about being changed when they don't want t o . 

6 Do you understand t h a t under the Biewald proposal 

7 t h a t any customer who wants t o stay w i t h , i n t h i s case, 

8 PECO, may e l e c t t o do t h a t and they w i l l not be changed? 

9 A Well, I understand, but a l o t of my f o l k s are 

10 l i a b l e not t o vote. There's good reason not t o change. 

11 And t h i s i s a negative o p t i o n . 

12 Q Okay. I understand t h a t . But they can, by --

13 and i f we can develop the mechanism t h a t makes t h a t v o t i n g 

14 simple and not a burden, they cannot change i f they don't 

15 want t o . 

16 A Obviously, again, we, as a matter of p r i n c i p l e , 

17 we are opposed t o negative options. 

18 Q Okay. 

19 A Having been i n the consumer movement f o r 20 

20 years, I have never supported a negative o p t i o n . 

21 Q Okay. 

22 A So b a s i c a l l y someone who doesn't vote, who should 

23 not be forced t o do something. And i n the case i n t h i s 

24 case, I t h i n k they would a c t u a l l y end up w i t h a higher 

25 price than they thought they were going to get. They could 
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1 end up w i t h a s u p p l i e r who subsequently goes bankrupt. And 

2 there were good reasons t h a t they d i d n ' t vote and so I am 

3 severely concerned about imposing a negative o p t i o n on 

4 consumers. 

5 Q Let me ask about your second concern, which i s 

6 what you perceive t o be a su p p l i e r ' s lack of an o b l i g a t i o n 

7 t o support the l i f e l i n e program. Under the j o i n t 

8 settlement, the u n i v e r s a l service program i s p o r t a b l e , the 

9 b e n e f i t s of the u n i v e r s a l service program i s p o r t a b l e , i s 

10 i t not? 

11 A Yes, i t i s . 

12 Q Under the ENRON proposal, the b e n e f i t s of the 

13 u n i v e r s a l service program are l i k e a p o r t a b l e , aren't they? 

14 A Again, i f you look a t my d i r e c t testimony, I 

15 don't know what's l e f t of my u n i v e r s a l service program. 

16 When you, i f you s h i f t t o the ENRON proposal. 

17 Q Okay. But i f we fashion a f i n a l order here t h a t 

18 does say t h a t u n i v e r s a l service b e n e f i t s are p o r t a b l e under 

19 b a l l o t i n g , would i t not be the case t h a t any s u p p l i e r t h a t 

20 has a customer assigned t o i t under a b a l l o t s i t u a t i o n 

21 would also have the same po r t a b l e b e n e f i t s ? 

22 A The question, I mean, i s e q u a l l y who's going t o 

23 pay f o r t h a t u n i v e r s a l service proposal? That i s , the --

24 i f you have taken away 50 percent market share from PECO, 

25 do you s t i l l i n t e nd t o c o l l e c t the 50 or $75 m i l l i o n of 
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1 u n i v e r s a l service charges from PECO which i s what happens 

2 under the j o i n t proposal? 

3 You have taken away h a l f t h e i r market share. I 

4 would l i k e t o have seen you say t h a t everyone who's awarded 

5 a customer by d e f a u l t has t o c o n t r i b u t e t h a t share, t h e i r 

6 share of the market t o the cost of the funds or i n other 

7 words, support t h e i r own u n i v e r s a l service customers. 

8 Q Who pays f o r u n i v e r s a l service programs under the 

9 j o i n t p e t i t i o n ? 

10 A Well, who pays i s there are three l e v e l s of who 

11 pays. The cur r e n t l e v e l of who pays come out of 

12 d i s t r i b u t i o n r a t e s . PECO's d i s t r i b u t i o n r a t e s . 

13 Q From which r a t e classes? 

14 A From r e s i d e n t i a l classes. The second l e v e l , 

15 between 35 and 80,000 p a r t i c i p a n t s comes from PECO'S 

16 revenues. You read the settlement. I t says PECO's 

17 revenues. I n n e g o t i a t i n g t h a t settlement we made no, took 

18 no steps t o designate where t h a t came from or t o increase 

19 any s p e c i f i c rates t o compensate f o r t h a t . 

20 So I say t o my c l i e n t , since I don't r a i s e any of 

21 your r a t e s , t h a t comes from t h e i r general revenues and 

22 people w i l l look a t t h a t agreement and say d i f f e r e n t 

23 t h i n g s . The t h i r d step i s l e f t t o n e g o t i a t i o n s . 

24 Q I n t h a t t h i r d step, i f we get t o t h a t p o i n t , i s 

25 i t your recommendation t h a t we leave, t h a t we recover 
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1 u n i v e r s a l service costs only from r e s i d e n t i a l customers? 

2 A Absolutely not. We should recover, i t ' s my 

3 p o s i t i o n , and one of the reasons we d i d not reach agreement 

4 on the t h i r d step was t h a t we i n s i s t e d t h a t a t l e a s t the 

5 t h i r d step be funded from a, we p r e f e r a KWH charge. 

6 MR. CLARK: Thank you. That's a l l . 

7 JUDGE CHESTNUT: Does anybody else have any cross 

8 f o r the witness? 

9 MR. GALLAGHER: Your Honor, ENRON does. 

10 JUDGE CHESTNUT: Okay. Mr. Gallagher. 

11 MR. GALLAGHER: Good morning. Dr. Cooper. My name 

12 i s John Gallagher and I represent ENRON Energy Service and 

13 I have some questions f o r you t h i s morning. 

14 THE WITNESS: Good morning. 

15 BY MR. GALLAGHER: 

16 Q I'd l i k e t o r e f e r you t o page 1 of your 

17 testimony, l i n e s 15, 16. You t a l k about making a judgment 

18 about how your c l i e n t s are l i k e l y t o f a r e i n t h i s 

19 environment r i g h t now. 

20 A Yes. 

21 Q When you made t h a t judgment, d i d you consider, 

22 read or review any market p r i c e p r o j e c t i o n s ? 

23 A I have recommended market p r i c e p r o j e c t i o n s t h a t 

24 have been put i n t o the case by a v a r i e t y of people, yes. 

25 Q Which ones were those? 

HOLBERT ASSOCIATES 
(717) 540-9669 



2001 

1 A I c e r t a i n l y read OCA's and f a c t o r s , the people I 

2 have -- who I was n e g o t i a t i n g and discussing w i t h . I have 

3 seen market p r o j e c t i o n s i n other cases as w e l l . I am aware 

4 of PECO's cu r r e n t market p r o j e c t i o n s , ENRON'S cu r r e n t 

5 market p r o j e c t i o n s . 

6 Q So i t ' s f a i r t o say, then, t h a t you reviewed the 

7 OCA market p r o j e c t i o n s , PECO's market p r o j e c t i o n s and 

8 ENRON'S market p r o j e c t i o n s ? 

9 A I c e r t a i n l y have read the market discussions t h a t 

10 support ENRON'S plan, yes. 

11 Q Have you reviewed any market p r o j e c t i o n s t h a t are 

12 not contained i n the p a r t i a l settlement? 

13 A I reviewed the market p r o j e c t i o n s contained i n 

14 the testimony of several of the p a r t i e s t o the p a r t i a l 

15 settlement. OCA's were not. I mean, they are not i n the 

16 p a r t i a l settlement. PECO's are not i n the p a r t i a l 

17 settlement. They were i n t h e i r testimony. 

18 Q At l i n e 18 you t a l k about you reviewed c e r t a i n 

19 options. Could you t e l l me what those -- what options you 

20 considered i n responding t o the ENRON proposal? 

21 A The l i t i g a t i o n p o s i t i o n s , the p a r t i a l settlement 

22 and the ENRON proposal. 

23 Q By l i t i g a t i o n p o s i t i o n s , what do you mean? 

24 A The p o s s i b i l i t y t h a t I would have gotten 

25 e v e r y t h i n g I asked f o r i n my testimony, t h a t PECO would 
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1 have gotten everything they asked f o r i n t h e i r testimony, 

2 t h a t OCA would have gotten everything they asked f o r i n 

3 t h e i r testimony. Each of those i s a possi b l e outcome of 

4 the case. 

5 Q When you have performed your a n a l y s i s , d i d you 

6 look forward 10 t o 15 years when you made your an a l y s i s 

7 here i n reviewing your options? 

8 A Generally, I looked at the terms of the 

9 settlement. 

10 Q And what i s that? 

11 A I t runs roughly t o 2008. 

12 Q Turning t o page 7 of your testimony, a t l i n e 13. 

13 That sentence ends -- i t s t a r t s at l i n e 12 i f PECO 

14 challenged the settlement. Do you see that? 

15 A Yes. 

16 Q Is i t your p o s i t i o n t h a t ENRON has proven i t s 

17 case f o r f u l l c l aim t o stranded costs based on the e x i s t i n g 

18 record? 

19 A Well, no. I t ' s my contention i n t h a t sentence 

20 t h a t i f PECO goes i n t o court w i t h ENRON'S theory, since 

21 ENRON has adopted PECO's theory of s t r a n d i n g , then they 

22 stand a good chance of g e t t i n g t h e i r recovery. I t h i n k 

23 ENRON'S theory i s wrong, as I sai d , i n t h a t as i s PECO's 

24 theory. 

25 But that sentence says that i f their i f that 
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1 theory i s c o r r e c t , then they have a claim t o f u l l recovery 

2 of stranded costs. I t h i n k the theory i s wrong. 

3 Q Well, they may have a claim, Mr. Cooper. I am 

4 asking you i s i t your p o s i t i o n t h a t PECO has proven i t s 

5 case w i t h regard t o f u l l recovery of a l l the t r a n s f e r 

6 costs? 

7 A I have — no. I believe PECO hasn't proven i t s 

8 claim because i t ' s based on the wrong t h e o r e t i c a l 

9 foundation. You can't give up the t h e o r e t i c a l foundation 

10 and expect t o win the case. 

11 Q I f you t u r n t o page 8, l i n e 13 do you see that? 

12 A I have i t . 

13 Q You t a l k about p r i c e r i s k . Could you c l a r i f y , I 

14 know you t a l k e d about t h a t somewhat i n response t o a 

15 question from Mr. D o l l . But could you define a l i t t l e b i t 

16 f u r t h e r what you mean by the p r i c e r i s k s t o which PECO i s 

17 exposed. 

18 

19 

20 

21 

22 

23 

24 

25 
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1 A I f the market produces clearing prices 

2 that are below the generation caps, then my c l i e n t s 

3 have the a b i l i t y to purchase e l e c t r i c i t y at that 

4 price, and t h e i r savings w i l l be larger than what 

5 we calculated. They have and PECO w i l l also 

6 have a revenue stream that i s smaller than i t would 

7 have been at the generation cap, so they are 

8 exposed to that r i s k , and I have that p o t e n t i a l 

9 benefit. 

10 Q Looking at Line 15, you state that PECO 

11 was not over compensated. 

12 Did the parties — to your knowledge, did 

13 the parties or yourself to the p a r t i a l settlement 

14 see a review of forecast of PECO's earnings? 

15 A Did — w e l l , we we have --we 

16 understand that there i s a general stream of 

17 revenues that i s projected, and i f certain sets of 

18 circumstances take place, they w i l l c o l l e c t more 

19 than i s stated. 

20 I f other sets of circumstances occur, they 

21 w i l l c o l l e c t less, so the reason they are not over 

22 compensated i s that they bear risks and rewards i n 

23 the out years. 

24 Q Maybe I didn't make myself clear, or you 

25 didn't understand. 
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1 My question was: Did you or the p a r t i e s 

2 t o the p a r t i a l settlement see or review a for e c a s t 

3 of PECO's earnings? 

4 A You mean t h e i r net income? 

5 Q Yes. 

6 A I d i d not look a t s p e c i f i c net income 

7 f i g u r e s . 

8 Q Did PECO provide you w i t h t h a t 

9 information? 

10 A I do not — I d i d not see t h a t 

IX i n f o r m a t i o n . 

12 Q Can you d i r e c t me t o the Section of the 

13 p a r t i a l settlement which addresses PECO's p r i c e 

14 r i s k , where t h a t i s discussed? 

15 A Well, i t i s — PECO's p r i c e r i s k e x i s t s i n 

16 the f a c t t h a t I can buy energy under the 

17 settlement, and t h e r e f o r e they lose sales t o me, or 

18 lower t h e i r p r i c e t o match the market. 

19 Q Once again, Mr. Cooper, maybe I d i d n ' t 

20 make myself understood. 

21 Can you d i r e c t me t o t h a t p o r t i o n of the 

22 p a r t i a l settlement t h a t discusses t h a t issue? 

23 A That's a fundamental element of a 

24 competitive market. 

25 Q Well, Mr. Cooper, maybe the answer i s yes 
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1 or no. 

2 Can you r e f e r me t o a se c t i o n of the 

3 p a r t i a l settlement t h a t discusses t h a t issue? 

4 A Off the top of my head, I would have t o --

5 i t would be t h a t s e c t i o n which gives my c l i e n t s the 

6 r i g h t t o buy energy on the market, and I be l i e v e 

7 t h a t i s — 

8 Q Do you have a copy of the p a r t i a l 

9 settlement? 

10 A I don't have a copy of the p a r t i a l 

11 settlement. 

12 Q Mr. Cooper, you have before you the 

13 p a r t i a l settlement. 

14 I - w i l l repeat my question again. 

15 JUDGE CHESTNUT: I don't t h i n k t h a t ' s 

16 necessary, Mr. Gallagher. 

17 Why don't you leave t h a t t o us t o do i t . I 

18 mean, I can f i n d i t . 

19 I t h i n k i t i s p r e t t y c l e a r what s e c t i o n or 

20 what aspect of the settlement you are r e f e r r i n g t o . 

21 of course I am not the one answering. 

22 A Again, I haven't --

23 MR. GALLAGHER: Maybe I should have asked 

24 you. Your Honor. 

25 A Section 9, i t establishes a maximum market 
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1 p r i c e f o r energy and capacity. 

2 Once t h a t i s e s t a b l i s h e d , any time I can 

3 purchase energy at a lower p r i c e , they are at r i s k 

4 f o r not being able t o c o l l e c t t h a t stream of 

5 revenue, and I have a reward of being able t o beat 

6 t h a t p r i c e . 

7 That i s the f i r s t instance. I t pervades 

8 the r e s t of the s e c t i o n . 

9 Q Moving on, Mr. Cooper, on Page 8, again, 

10 on Line 15, you t a l k about an exchange of values. 

11 I believe you discussed t h a t b r i e f l y i n 

12 response t o a question from Mr. D o l l , I b e l i e v e . 

13 Maybe you can c l a r i f y i t a l i t t l e f u r t h e r 

14 f o r me. 

15 What e x a c t l y d i d you give up i n t h i s 

16 bargain f o r exchange of values? 

17 A I gave up a l a r g e r w r i t e - o f f of assets, 

18 which I had o r i g i n a l l y t e s t i f i e d t o do i n my 

19 l i t i g a t i n g p o s i t i o n . 

20 I would have asked them t o w r i t e o f f 

21 probably a b i l l i o n d o l l a r s more of assets, of 

22 stranded costs. 

23 I gave up a u n i v e r s a l service program t h a t 

24 d i d not have a d i s t r e s s e d b i l l payment requirement 

25 f o r enrollment i n t h a t program. 

HOLBERT ASSOCIATES - (717) 540-9669 



2008 

1 That was one of the thin g s I wanted. 

2 Those are the two primary th i n g s t h a t I 

3 gave up. 

4 Q And i n r e t u r n f o r t h a t , what d i d you get? 

5 A I got a much expanded low income program 

6 from the cu r r e n t l e v e l of 35,000 t o 100,000. 

7 I got a guaranteed set of p r i c e reductions 

8 i n the near term, since obviously PECO's l i t i g a t i n g 

9 p o s i t i o n was not t o provide those p r i c e reductions. 

10 I got the p o s s i b i l i t y of l a r g e r p r i c e 

11 reductions l a t e r on as the market develops and my 

12 c l i e n t s are b e t t e r able t o shop, r a t h e r than i n the 

13 e a r l y years. 

14 I am very much convinced t h a t d i f f e r e n t 

15 classes of customers w i l l f a r e b e t t e r e a r l y w h i l e 

16 my c l i e n t s l e a r n how t o shop, and they — t h e i r 

17 a b i l i t y t o shop i n the l a t e r years i s extremely 

18 important. 

19 Frankly, we t h i n k we got a good t h i n g i n 

20 the non-reconcilable CTCs, because energy 

21 conservation w i l l be f u l l y rewarded, so long as 

22 rates are -- those rates are f i x e d , so those are 

23 -- I have q u a n t i f i e d a t l e a s t a b i l l i o n and a h a l f 

24 d o l l a r s of b e n e f i t s I got, w i t h p o t e n t i a l of l a r g e r 

25 b e n e f i t s . 

HOLBERT ASSOCIATES - (717) 540-9669 



2009 

1 Again, my c l i e n t s ' time horizon tends t o 

2 be s h o r t , so near term guaranteed p r i c e reductions 

3 are p a r t i c u l a r l y a t t r a c t i v e . 

4 Q Well, t h a t ' s somewhat c o l d , Mr. Cooper, 

5 but — 

6 A Well, see --

7 Q — we w i l l accept t h a t . 

8 A — they h i r e d an expert t o advise them, 

9 and i t i s very important t o r e a l i z e t h a t i f you go 

10 i n t o an investment banker, and you are t w e n t y - f i v e 

11 years o l d , he gives you one investment s t r a t e g y , 

12 and i f you are s i x t y - f i v e , he gives you another 

13 one — 

14 Q Well, thank you, 

15 A — and t h a t i s j u s t as c o l d , 

16 Q I don't --

17 A Well, i t was a snide remark. 

18 Q Turning t o Page 17, Line 22, 21 and 22, 

19 you mention t h a t ENRON w i l l be the p r o v i d e r of both 

20 wires and energy. 

21 Can you give me the support f o r your 

22 a s s e r t i o n t h a t ENRON w i l l be the p r o v i d e r o f wires? 

23 A Well, ENRON has taken -- launched B, the 

24 pro v i d e r of l a s t r e s o r t , and i t proposes t o 

25 exercise t o discharge t h a t f u n c t i o n through a 
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1 c o n t r a c t w i t h t h e i r — w i t h another company, but 

2 ENRON has taken the primary r e s p o n s i b i l i t y f o r 

3 p r o v i d i n g t h a t . 

4 They want t o replace PECO as the pr o v i d e r 

5 of l a s t r e s o r t . 

6 Q I s i t your p o s i t i o n or testimony t h a t 

7 ENRON w i l l operate and maintain the p h y s i c a l 

8 transmission and d i s t r i b u t i o n l i n e s of PECO? 

9 A Well, ENRON has the r e s p o n s i b i l i t y , and 

10 they have t r i e d t o c o n t r a c t w i t h PECO t o discharge 

11 t h a t r e s p o n s i b i l i t y , but u l t i m a t e l y , I need — and 

12 t h a t i s my complaint. 

13 The e n t i t y t h a t i s u l t i m a t e l y my p r o v i d e r 

14 of l a s t r e s o r t has t o be responsible t o me. 

15 That i s the p o i n t . 

16 I don't want t o have t o reach through the 

17 c o n t r a c t t o the next subcontractor as the 

18 responsible e n t i t y . 

19 Q You said t h a t you have reviewed the Choice 

20 Plan, correct? 

21 A I have looked a t i t , yes. I have not 

22 reviewed i t . 

23 Q Can you p o i n t t o any p r o v i s i o n of the 

24 Choice Plan t h a t d i r e c t l y states t h a t ENRON Energy 

25 Services w i l l own and maintain the d i s t r i b u t i o n ? 
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1 A I d i d n ' t say owned and maintained. ENRON 

2 wants t o have the r e s p o n s i b i l i t y of the p r o v i d e r of 

3 l a s t r e s o r t . 

4 I t wants t o discharge t h a t r e s p o n s i b i l i t y 

5 w i t h a subcontractor. 

6 Q Once again, where i n the Choice Plan does 

7 ENRON Energy Services have the r e s p o n s i b i l i t y t o be 

8 the pr o v i d e r of wires? 

9 A I f you give me a copy of the Choice Plan, 

10 I w i l l show you. 

11 At Page 24, over t o 25, ENRON seeks t o be 

12 the provider of l a s t r e s o r t . 

13 Q And from t h a t statement, Mr. Cooper, you 

14 understand t h a t ENRON i s going t o own and 

15 maintain --

16 A I d i d n ' t say own and maintain. 

17 As the provider of l a s t r e s o r t , my 

18 understanding i s t h a t i f I need power, I go t o you 

19 and say, " I need these s e r v i c e s , wires and power." 

20 That i s what a provider of l a s t r e s o r t i s , 

21 i n p l a i n English. 

22 I d i d n ' t say you owned i t . 

23 You have the r e s p o n s i b i l i t y t o meet my 

24 needs. 

25 Q I s t h a t your d e f i n i t i o n of "provider of 
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1 l a s t r e s ort"? 

2 A That i s my understanding of what we mean 

3 by a provider of l a s t r e s o r t . 

4 Somebody has t o be there who has the 

5 u l t i m a t e and d e f i n i t i v e r e s p o n s i b i l i t y t o make sure 

6 my l i g h t s go on. 

7 Q You mentioned e a r l i e r , Mr. Cooper, t h a t 

8 you had reviewed, through OCA's testimony, t h e i r 

9 market p r i c e f o r e c a s t s , correct? 

10 A I looked a t t h e i r market p r i c e f o r e c a s t . 

11 Q Do you know what the 1999 p r o j e c t e d 

12 d e l i v e r e d generation p r i c e s , i n c l u d i n g r e t a i l sales 

13 cost was r e f l e c t e d i n t h a t testimony of Mr. Smith? 

14 A I don't r e c a l l . 

15 Q Would you accept, subject t o check, t h a t 

16 the 1999 r e s i d e n t i a l market p r i c e p r o j e c t e d by OCA 

17 was three p o i n t s i x cents? 

18 A Subject t o check, I w i l l accept i t . 

19 Q Do you know what the r e s i d e n t i a l energy 

20 and capacity cap i n the p a r t i a l settlement i s ? 

21 A I t i s probably lower than t h a t . You can 

22 give i t t o me, subject t o check. 

23 Q Subject t o check, would you agree i t i s 

24 thr e e cents? 

25 A Okay. 
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1 Q Now, i f the OCA's p r o j e c t i o n i s c o r r e c t , 

2 would you agree t h a t the only way marketers would 

3 be able t o p a r t i c i p a t e i n the market would be able 

4 t o s e l l they would have t o s e l l below the t h r e e 

5 cents range? 

6 A Well, as a general p r o p o s i t i o n , they would 

7 have to meet the market, the cap. 

8 Q Which was below -- which would be below 

9 the market p r i c e , correct? 

10 A I n — below OCA's — 

11 Q Correct. 

12 A -- testimony estimate. 

13 Q Correct. 

14 A Above PECO's, I believe PECO's number was 

15 lower than t h a t . 

16 Q I understand, but would you agree t h a t i t 

17 i s below the market — pr o j e c t e d market p r i c e i n 

18 OCA's testimony? 

19 A I t i s probably below t h a t p r i c e and above 

20 other p r o j e c t e d p r i c e s i n the case. 

21 Q Turning t o Page 22 of your testimony, a t 

22 l i n e eleven — 

23 A I have i t . 

24 Q -- could you e x p l a i n t o me your 

25 understanding of what i s involved i n a formal 
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1 w r i t e - o f f of assets? 

2 A Well, I believe what happened, what w i l l 

3 happen i s t h a t the assets w i l l be t r a n s f e r r e d t o 

4 on the books at a value less than the going-in book 

5 value of the assets. 

6 Q Do you know what assets PECO w i l l w r i t e 

7 o f f ? 

8 A They w i l l w r i t e o f f generation assets, I 

9 assume. 

10 Q What i s -- do you know what the f i n a n c i a l 

11 consequences of t h a t i s , of t h a t w r i t e - o f f would be 

12 t o PECO? 

13 A The f i n a n c i a l consequences? 

14 Q Right. 

15 A Well, I mean, the f i n a n c i a l consequences 

16 of w r i t e - o f f s t o a l l companies i s t h a t i t lowers 

17 t h e i r — t h e i r e q u i t y base f r e q u e n t l y associated 

18 i n the market w i t h i t , w i t h charges against income, 

19 and establishes a company on a d i f f e r e n t a 

20 d i f f e r e n t asset base. 

21 Q I s i t your testimony t h a t PECO has a r i g h t 

22 t o recover through a w r i t e - o f f the d i f f e r e n c e 

23 between the requested stranded costs and what they 

24 were going t o recover under the p a r t i a l settlement? 

25 A I t i s — i t i s my testimony t h a t PECO has 
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1 no r i g h t t o recover any stranded costs. 

2 The settlement i s a compromise i n which I 

3 d i d not -- d i d n ' t change my l i t i g a t i n g p o s i t i o n . 

4 They have w r i t t e n o f f p a r t of those 

5 assets. 

6 I would have l i k e d them t o have w r i t t e n 

7 o f f more i n my l i t i g a t i n g p o s i t i o n . 

8 They claimed they d i d n ' t have t o w r i t e o f f 

9 any i n t h e i r l i t i g a t i n g p o s i t i o n . 

10 Q You would agree t h a t even under the 

11 p a r t i a l settlement, the Commission has the a b i l i t y 

12 t o d i r e c t t h a t none of those assets be w r i t t e n o f f ? 

13 A The Commission has the a b i l i t y under the 

14 p a r t i a l settlement? 

15 Q Yes. 

16 A No. I f the Commission doesn't adopt the 

17 p a r t i a l settlement, I may l i t i g a t e the case. 

18 I mean, I may go elsewhere and l i t i g a t e 

19 i t , but i f the Commission does not adopt the 

20 p a r t i a l settlement and the p a r t i e s are not bound by 

21 the p a r t i a l settlement, then we go back t o our 

22 l i t i g a t e d p o s i t i o n , i n which case I maintain t h a t 

23 they have t o w r i t e o f f more assets. 

24 Q I n l i n e t h i r t e e n , you t a l k about s h i f t s , 

25 s i g n i f i c a n t r i s k s and rewards. 
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1 What e x a c t l y , w i t h o u t being r e p e t i t i v e — 

2 and I don't mean t o ask you t o go over ground t h a t 

3 we have already gone over -- but what are the r i s k s 

4 t o the company? 

5 A The company has two s u b s t a n t i a l r i s k s , 

6 one, t h a t demand w i l l not meet i t s assumptions, and 

7 two, t h a t p r i c e w i l l not meet i t s assumptions, and 

8 i f I can beat the p r i c e , I get the reward. 

9 They bear the r i s k of t h a t lower p r i c e . 

10 I f demand does not meet t h e i r assumption, 

11 then they bear t h a t r i s k . 

12 Q And the rewards t o the company are? 

13 A They get the up-side of those 

14 p o s s i b i l i t i e s , up t o — w e l l , they can't -- they 

15 can't bust the cap, but they could get the f u l l 

16 value of the stream of income on the basis of the 

17 demand and the generation cap, i f the market w i l l 

18 not allow me t o go below t h a t . 

19 Q Thank you, Mr. Cooper. I have no f u r t h e r 

20 questions. 

21 A Thank you. 

22 JUDGE CHESTNUT: Does anybody else have any 

23 questions f o r Dr. Cooper? 

24 (No response.) 

25 JUDGE CHESTNUT: Redirect? 
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1 MS. SMITH: Yes, Your Honor. May we have one 

2 moment t o check a figure? 

3 JUDGE CHESTNUT: C e r t a i n l y . 

4 (Discussion o f f the record.) 

5 REDIRECT EXAMINATION 

6 BY MS. SMITH: 

7 Q Doctor Cooper, you were asked some 

8 questions, subject t o check, regarding OCA's market 

9 p r o j e c t i o n s . 

10 Do you r e c a l l those questions? 

11 A I was, yes. 

12 Q Were you able t o check OCA's c u r r e n t 

13 market p r o j e c t i o n ? 

14 A I am informed t h a t OCA has a new set of 

15 market p r o j e c t i o n s , which w i l l be put i n 

16 s u r - r e b u t t a l testimony. 

17 Q And t h a t i s expected on Friday? I s t h a t 

18 correct? 

19 A As I understand i t . 

20 Q Okay. Doctor Cooper, you were also asked 

21 some questions regarding the r i s k t h a t PECO was t o 

22 assume, and you were asked t o r e f e r t o the p a r t i a l 

23 settlement t o support your statements. 

24 I s there another s e c t i o n of the p a r t i a l 

25 settlement t h a t you would l i k e t o r e f e r to? 
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1 A Yes. Well, a t Chapter 11 e x p l i c i t l y 

2 t r a n s f e r s , t r a n s f e r s the r i s k s of the l a s t issue, 

3 the changes i n sales t o PECO. 

4 MS. SMITH: Okay. Thank you. Dr. Cooper. 

5 I have no f u r t h e r questions. Your Honor. 

6 JUDGE CHESTNUT: Let me j u s t c l a r i f y . When 

7 you say Chapter 11, do you mean Paragraph 11? 

8 THE WITNESS: No. Paragraph 11. I meant 

9 Paragraph 11. 

10 JUDGE CHESTNUT: I s there any f u r t h e r cross 

11 examination based on the r e d i r e c t , r e d i r e c t 

12 testimony? 

13 (No response.) 

14 JUDGE CHESTNUT: Okay. Thank you very much. 

15 You are excused. 

16 (Witness excused.) 

17 JUDGE CHESTNUT: Mr. M i t c h e l l i s next on the 

18 l i s t here. 

19 MR. BONNEY: I'm sorr y . Who i s next. Your 

20 Honor? 

21 JUDGE CHESTNUT: Mr. M i t c h e l l . 

22 MR. BONNEY: We p r e f e r t o go w i t h the ENRON 

23 witnesses Kinney or Fastow at the moment. 

24 JUDGE CHESTNUT: Are they a v a i l a b l e ? 

25 MR. MILLER: Your Honor, I was out of the 
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1 room, because I don't know i f you are aware t h a t we 

2 got several pieces of w r i t t e n r e j o i n d e r testimony 

3 from PECO t h i s morning, and we have had no chance 

4 t o evaluate i t . 

5 The one by Mr. M i t c h e l l I t h i n k i s about 

6 seventeen pages, along w i t h e x h i b i t s . 

7 I am t r y i n g t o deal w i t h t h i s i n some k i n d of 

8 cogent coherent fashion, but i t i s very d i f f i c u l t . 

9 JUDGE CHESTNUT: Do you want t o defer Mr. 

10 M i t c h e l l then u n t i l you have had a chance t o look 

11 a t that? 

12 MR. MILLER: You know, r e a l i s t i c a l l y , you 

13 know, there i s no chance on a day when we are a l l 

14 i n hearings t o look a t i t , and I t h i n k what I would 

15 l i k e t o -- i f you co n t r a s t what we d i d when we put 

16 on Mr. Kinney, we put a motion t o Your Honors t o 

17 have h i s testimony received. 

18 We gave backup reasons f o r i t . 

19 PECO had a chance t o review i t before the 

20 hearings. 

21 This testimony and others, I t h i n k , w i t h Mr. 

22 Sharp's testimony — I'm not sure i f there are any 

23 others; they are a l l f l o a t i n g across the desk here 

24 have a l l come i n t h i s morning. 

25 I t i s extremely d i f f i c u l t t o deal w i t h 
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1 i n f o r m a t i o n l i k e t h i s , or testimony l i k e t h i s . 

2 Obviously we have witnesses here. 

3 I t i s a c t u a l l y an undue burden t o ask them t o 

4 do r e j o i n d e r today. 

5 Un f o r t u n a t e l y , I t a l k e d t o Mr. Kinney. 

6 He i s not a v a i l a b l e next Tuesday f o r the 

7 hearing. 

8 He i s gone a l l next week. 

9 We are j u s t a t a lo s s . Your Honor, f r a n k l y . 

10 JUDGE CHESTNUT: How much testimony was 

11 submitted t o you today? 

12 MR. MILLER: I n a d d i t i o n t o the various 

13 witnesses t h a t have o r a l r e j o i n d e r , we got one 

14 statement, a r e j o i n d e r statement, PECO No. 20 ERJ, 

15 ERJ f o r Mr. M i t c h e l l , seventeen pages long. 

16 I t has got a couple of e x h i b i t s w i t h i t . 

17 There i s another one by Mr. Sharp, s i x pages 

18 long, r a i s i n g issues t h a t we probably have seen f o r 

19 the f i r s t time. 

20 I am not saying t h a t they aren't issues t h a t 

21 were r a i s e d , but they are new arguments, new issues 

22 t h a t are r a i s e d i n r e j o i n d e r t o some of the issues 

23 t h a t we have. 

24 Obviously, you know, some of t h i s i n f o r m a t i o n 

25 is information that witnesses who are here don't 
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1 have access t o t h e i r computers, t h e i r data banks, 

2 and thin g s l i k e t h a t . 

3 I t i s v i r t u a l l y impossible t o say t h a t we can 

4 deal w i t h t h i s i n any e f f e c t i v e fashion. 

5 MR. SMITH: I f I may b r i e f l y respond t o t h i s , 

6 Your Honor? 

7 JUDGE CHESTNUT: C e r t a i n l y . 

8 MR. SMITH: On Wednesday of l a s t week, ENRON 

9 f i l e d testimony which s i g n i f i c a n t l y changed the 

10 plan t o respond t o c e r t a i n issues t h a t had been 

11 r a i s e d by Mr. M i t c h e l l , Mr. Sharp and others, and 

12 they made e x p l i c i t l y -- and t h i s I t h i n k w i l l be 

13 c l e a r when Mr. Fastow i s on the stand -- they s a i d , 

14 "We have amended our plan i n numerous places i n 

15 ways t h a t we, ENRON, t h i n k addresses the concerns 

16 t h a t were r a i s e d . " 

17 We then of course have the r i g h t t o put on 

18 o r a l s u r - r e b u t t a l testimony or r e j o i n d e r , or 

19 whatever you want t o c a l l i t , by our witnesses 

20 today t o respond t o t h a t testimony f i l e d l a s t 

21 Wednesday, and i n f a c t l a s t Friday as w e l l , the 

22 l a t e f i l i n g t h a t was made of Mr. Kinney's 

23 testimony. 

24 We, as a courtesy, wrote i t up ahead of time 

25 and gave i t t o them t h i s morning, so they would 
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1 have a d d i t i o n a l hours t o deal w i t h i t . 

2 We w i l l withdraw the testimony and ask the 

3 questions o r a l l y when those witnesses go on the 

4 stand, i f we have t o . 

5 JUDGE CHESTNUT: I am not sure t h a t you do 

6 have a r i g h t f o r o r a l s u r - r e b u t t a l here. 

7 I t seems t o me t h a t w i t h respect t o the ENRON 

8 pla n , which i s separate from the r e s t r u c t u r i n g 

9 issues, t h a t ENRON goes f i r s t and ends. 

10 MR. SMITH: ENRON s p e c i f i c a l l y — they would 

11 then have the r i g h t t o respond t o t h a t i f they want 

12 t o --

13 JUDGE CHESTNUT: But — 

14 MR. SMITH: — but they changed the plan l a s t 

15 Wednesday, and we have had no o p p o r t u n i t y t o 

16 respond 

17 JUDGE CHESTNUT: Okay. 

18 MR. SMITH: — t o t h a t , Your Honor, and I 

19 apologize. 

20 MR. BONNEY: And I j u s t want t o add on t h a t , 

21 Your Honor, t h a t you permitted Mr. M i t n i c k , f o r 

22 example, among other witnesses f o r ENRON the l a s t 

23 time t o do j u s t what we are asking t h i s time, and 

24 as we have been doing throughout the course of 

25 these days of hearings. 
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1 Your Honor, t h i s i s a s u b s t a n t i a l change i n 

2 the plan. 

3 I f the r u l i n g i s t h a t t h a t r e b u t t a l testimony 

4 i s not permitted t o go i n , then we don't have t o 

5 f i l e r e j o i n d e r t o i t . 

6 I f ENRON i s going t o be permitted on the 11th 

7 hour and 59th minute t o dump i n y e t a new pl a n , we 

8 should at a minimum have a f u l l o p p o r t u n i t y t o 

9 respond t o t h a t , and we have done t h a t through t h i s 

10 testimony, among other t h i n g s . 

11 MR. CLEARFIELD: The c h a r a c t e r i z a t i o n of the 

12 change of the p o s i t i o n i s obviously j u s t argument, 

13 and the responses are l e g i t i m a t e r e b u t t a l 

14 responses. 

15 Our concern 

16 MR. SMITH: I t i s testimony. 

17 MR. CLEARFIELD: Our concern t h a t we have 

18 r a i s e d i s t h a t as the hearings go on, there i s 

19 v i r t u a l l y no way of us being able t o cogently 

20 evaluate t h i s testimony and respond, and we are a t 

21 a severe disadvantage. 

22 This i s not simply a d d i t i o n a l argument on 

23 p o l i c y . 

24 This i s d e t a i l e d analysis by a CPA, Mr. 

25 Sharp, or a member of an accounting f i r m , and Mr. 
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1 M i t c h e l l . 

2 JUDGE CHESTNUT: But i s n ' t i t responsive t o 

3 changes made i n your p o s i t i o n ? 

4 MR. BONNEY: Yes, i t i s . 

5 MR. CLEARFIELD: I haven't had an o p p o r t u n i t y 

6 t o look a t Mr. M i t c h e l l ' s testimony i n d e t a i l . 

7 There i s response -- i t appears t o be 

8 responses t o the testimony t h a t we submitted on 

9 Wednesday, Your Honor. 

10 JUDGE CHESTNUT: Well, you know, I have — 

11 Judge Rainey and I have both taken the p o s i t i o n i n 

12 t h i s case t o be as i n c l u s i v e as po s s i b l e , 

13 We would l i k e maybe a b i g f a t messy record, 

14 as opposed t o a clean, streamlined record, j u s t 

15 because of the issues, and t o make sure a l l issues 

16 are f u l l y developed. 

17 I don't want any p a r t y t o be placed i n an 

18 u n f a i r p o s i t i o n , but at some p o i n t , you know, the 

19 t a r g e t has t o stop moving, and p a r t i e s should have 

20 a f a i r o p p o r t u n i t y t o respond t o whatever t h a t 

21 f i n a l p o s i t i o n i s . 

22 I understand and I recognize t h a t there are 

23 e x t e r n a l time c o n s t r a i n t s w i t h t h i s case, and I 

24 t h i n k we a l l have t o recognize t h a t t h a t i s a 

25 parameter t h a t has t o guide how we proceed t h a t 
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cannot be changed by any of us i n l i g h t of the 

time. 

Mr. M i l l e r , I t h i n k the i t i s — I t h i n k i t 

i s , as a general matter, I don't t h i n k PECO i s out 

of l i n e i n responding t o the changes t h a t you have 

put or the m o d i f i c a t i o n s t o your plan. 

I do t h i n k t h a t i t i s appropriate t o put i t 

i n w r i t i n g and give i t t o you, but on the other 

hand, I t h i n k you have t o have a chance t o respond 

t o i t i n a meaningful k i n d of way. 

Now, I would have suggested t h a t we postpone 

i t u n t i l Tuesday, since we have t h a t day scheduled, 

but you say t h a t t h a t i s not an o p t i o n . 

Do you have another proposal? 

MR. MILLER: You know, I t h i n k t h a t — l e t me 

j u s t address the Mitchell/Kinney testimony. 

To the extent t h a t Mr. M i t c h e l l addresses --

t o go back, what Mr. Kinney was attempting t o do 

was t o respond t o Mr. M i t c h e l l ' s o r i g i n a l 

testimony, and t h a t ' s where we got i n t o the t u s s l e 

over whether we had s u f f i c i e n t i n f o r m a t i o n t o do 

so. 

Mr. M i t c h e l l ' s r e j o i n d e r testimony I t h i n k i s 

s o r t of a mixed bag i n responding t o t h a t 

testimony, and then also responding t o c e r t a i n 

HOLBERT ASSOCIATES - (717) 540-9669 



2026 

1 changes i n ENRON'S plan, so i t i s k i n d of a mixed 

2 bag. 

3 I t i s a l i t t l e b i t of both. 

4 JUDGE CHESTNUT: Well, when you say "his 

5 testimony," are you r e f e r r i n g t o the testimony you 

6 received t h i s morning? 

7 MR. MILLER: Yes. 

8 JUDGE CHESTNUT: Okay. Now, our problem w i t h 

9 Mr. Kinney i s , I t h i n k f o r some of the other 

10 witnesses, we might be able t o , i f there was a 

11 hearing on Tuesday, come back on Tuesday. 

12 We might a c t u a l l y be able — you know, i f we 

13 could f i l e whatever i t might be s u r - r e j o i n d e r , 

14 perhaps we would c a l l i t . 

15 We could probably f i l e some w r i t t e n 

16 s u r - r e j o i n d e r testimony i n time t o give PECO, you 

17 know, at l e a s t a day or two t o look a t t h a t and 

18 come back on Tuesday. 

19 Mr. M i t c h e l l — Mr. Kinney presents a 

20 d i f f e r e n t problem, because he i s unavailable on 

21 Tuesday. 

22 That being the case — 

23 JUDGE CHESTNUT: I s he a v a i l a b l e 

24 t e l e p h o n i c a l l y ? 

25 MR. MILLER: I don't know. 
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JUDGE CHESTNUT: I s there some way t o 

accommodate t h i s and wrap i t up today, a c t u a l l y --

MR. MILLER: There might be. 

JUDGE CHESTNUT: -- would be more my 

preference. 

I f we have -- i f I depart from my usual 

p r a c t i c e i n terms of short lunch periods and give 

you a chance t o look i t over, and then you can make 

a d e c i s i o n , and we w i l l proceed t h i s afternoon. 

MR. MILLER: I t h i n k i n any event, we would 

l i k e t o take Mr. M i t c h e l l before Mr. Kinney, i n 

view of the f a c t t h a t Mr. Kinney wouldn't be 

a v a i l a b l e on Tuesday. 

JUDGE CHESTNUT: I t h i n k M i t c h e l l should go 

before Kinney. 

MR. SMITH: We are f i n e w i t h t h a t . Your 

Honor. 

MR. BONNEY: Your Honor, I would j u s t l i k e t o 

po i n t out t h a t perhaps t h i s i s , among other 

reasons, why we have a Commission r u l e t h a t i t i s 

not appropriate and p r o h i b i t e d t o present a 

r e b u t t a l case t h a t v a r i e s s u b s t a n t i a l l y from the 

case i n c h i e f . 

MR. CLEARFIELD: That i s not necessary. Your 

Honor. 
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1 JUDGE CHESTNUT: We don't have t o get i n t o 

2 t h a t . 

3 MR. CLEARFIELD: Every p a r t of the case 

4 responded t o r e b u t t a l testimony, testimony i n the 

5 case. 

6 There was no motion t o s t r i k e any testimony, 

7 except one, which was r e j e c t e d . 

8 JUDGE CHESTNUT: Well, I t h i n k i t i s i n the 

9 p u b l i c i n t e r e s t here t o have a complete record and 

10 a f u l l development of issues, which may include 

11 changes t o r e f l e c t other p a r t i e s ' testimony. 

12 MR. BONNEY: We are prepared t o go ahead w i t h 

13 Mr. M i t c h e l l . 

14 JUDGE CHESTNUT: Why don't we go ahead w i t h 

15 Mr. M i t c h e l l , and then break f o r lunch and see 

16 where we are w i t h t h a t , or would you r a t h e r w a i t t o 

17 have Mr. M i t c h e l l a f t e r lunch? 

18 MR. BONNEY: Or perhaps we could have cross 

19 examination on h i s f i r s t testimony before lunch, 

20 and then however -- f r a n k l y , however they would 

21 p r e f e r t o do w i t h t h i s . 

22 JUDGE CHESTNUT: How would you p r e f e r t o go 

23 w i t h t h i s i n terms of where we proceed from here? 

24 MR. MILLER: Why don't we see how i t 

25 develops, Your Honor, and we may be able t o f i n i s h 
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1 before lunch. 

2 I f we have t o come back, we --

3 JUDGE CHESTNUT: When you say "see," do you 

4 mean go ahead w i t h Mr. M i t c h e l l now? 

5 MR. MILLER: Yes. 

6 JUDGE CHESTNUT: Go ahead. 

7 MR. DWORETZKY: Your Honor, I am okay w i t h 

8 t h a t , but I j u s t wanted t o reserve the issue of 

9 whether Mr. M i t c h e l l w i l l be made a v a i l a b l e on 

10 Tuesday u n t i l a f t e r we have heard h i s testimony, 

11 and i f you w i l l r e c a l l , t h a t there i s s t i l l 

12 outstanding, unresolved issues about c e r t a i n 

13 f i n a n c i a l i n f o r m a t i o n t h a t has not been provided by 

14 PECO, and t h a t may be ra i s e d by the testimony of 

15 t h i s witness. 

16 I want t o see t h a t before making a f i n a l 

17 determination of whether today w i l l be s u f f i c i e n t . 

18 JUDGE CHESTNUT: Would you r a i s e your r i g h t 

19 hand, please? 

20 J. BARRY MITCHELL, c a l l e d as a witness, 

21 having been duly sworn, t e s t i f i e d as f o l l o w s : 

22 JUDGE CHESTNUT: Would you please s i t down 

23 and give and s p e l l your name f o r the record? 

24 THE WITNESS: My name i s J. Barry M i t c h e l l . 

25 (Thereupon, PECO Statement 20-EGS and PECO 
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1 Statement 20-ERJ were marked f o r 

2 i d e n t i f i c a t i o n . ) 

3 MR. SMITH: Your Honor, we have p r e v i o u s l y 

4 d i s t r i b u t e d t o the p a r t i e s and t o Your Honors 

5 PECO's Statement No. 20-EGS, the testimony of J. 

6 Barry M i t c h e l l regarding the ENRON Choice Plan, 

7 which was submitted on November 7 t h , 1997. 

8 This morning, as we have j u s t heard, we have 

9 d i s t r i b u t e d t o the p a r t i e s PECO's Statement No. 

10 20-ERJ, the r e j o i n d e r testimony of J. Barry 

11 M i t c h e l l regarding the ENRON Choice Plan, and t h a t 

12 was d i s t r i b u t e d t o the p a r t i e s and t o the court 

13 r e p o r t e r e a r l i e r today, and I am now handing copies 

14 t o Your Honors, and whi l e I recognize t h a t we may 

15 have some motions, I move t h a t , the admission of 

16 these two pieces of testimony i n t o the record, 

17 pending t i m e l y motions and cross examination. 

18 JUDGE CHESTNUT: Any objection? 

19 (No response.) 

20 JUDGE CHESTNUT: The statements are admitted. 

21 (Thereupon, PECO Statement 20-EGS and PECO 

22 Statement 20-ERJ were admitted i n evidence.) 

23 MR. SMITH: The witness i s a v a i l a b l e f o r 

24 cross examination a t t h i s time. Your Honor. 

25 JUDGE CHESTNUT: Mr. M i l l e r ? 
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1 MR. MILLER: Thank you. Your Honor. 

2 CROSS EXAMINATION 

3 BY MR. MILLER: 

4 Q Good afternoon, Mr. M i t c h e l l . 

5 A You are r i g h t . Good afternoon. 

6 Q Mr. M i t c h e l l , does PECO, as a matter of 

7 i t s general business p r a c t i c e , f o r e c a s t balance 

8 sheets f o r some period of years i n t o the future? 

9 A Not f o r p u b l i c consumption. 

10 Q I s t h a t answer yes? Does PECO have 

11 forecasted balance sheets? 

12 A Do you mean p u b l i c forecasts? 

13 Q No. Does PECO i n general? 

14 A Yes. We would make fo r e c a s t s . 

15 Q Now, how f a r i n t o the f u t u r e does PECO 

16 forecast those balance sheets? 

17 A I t depends upon the nature of the 

18 a n a l y s i s . 

19 Q Do you have them, say, ten years i n t o the 

20 future? 

21 A As i n any kin d of fo r e c a s t , the f u r t h e r 

22 you go out from the present, the less r e l i a b l e 

23 those forecasts are going t o be, so I would imagine 

24 sometimes we would go out ten years, but f r e q u e n t l y 

25 not t h a t f a r . 
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1 Q Do you have -- i s the r e , t o your 

2 knowledge, more than one forecasted balance sheet? 

3 A There i s n ' t a s i n g l e forecasted balance 

4 sheet. 

5 We may do analyses depending upon 

6 d i f f e r e n t — we may perform d i f f e r e n t kinds of 

7 analyses t h a t would in v o l v e balance sheet 

8 c a l c u l a t i o n s . 

9 Q Okay. Do you s i m i l a r l y have forec a s t s of 

10 income statements out i n t o the future? 

11 A Yes. 

12 Q And you also have cash flow forecasts out 

13 i n t o the future? 

14 A Yes. 

15 Q Generally, do those forecasts f o l l o w 

16 generally-accepted accounting procedures? 

17 A Yes. 

18 Q Does PECO introduce various s e n s i t i v i t i e s 

19 i n t o those forecasts? 

20 A When a p p l i c a b l e . 

21 Q Did PECO perform balance statement 

22 analyses f o r the p a r t i a l settlement? 

23 A Yes. 

24 Q Was there more than one? 

25 A Yes. 

HOLBERT ASSOCIATES - (717) 540-9669 



2033 

1 Q How about cash flow statements f o r the 

2 p a r t i a l settlement? 

3 Did they do that? 

4 A I bel i e v e so. 

5 Q More than one? 

6 A Yes. 

7 Q How about income statements? More than 

8 one? 

9 A Yes. 

10 Q Would one purpose of those forecasts be t o 

11 analyze PECO's f i n a n c i a l i n t e g r i t y under the 

12 p a r t i a l settlement? 

13 A Yes. 

14 Q Have those forecasts been provided f o r the 

15 record i n t h i s proceeding? 

16 A No. 

17 Q Mr. M i t c h e l l , d i d PECO perform forecasts 

18 of balance sheets under the Choice Plan submitted 

19 by ENRON? 

20 A Yes. 

21 Q How many? 

22 A I don't have a s p e c i f i c count. Several. 

23 Q And was the purpose of producing several 

24 t o use d i f f e r e n t s e n s i t i v i t i e s ? 

25 A Well, i t was p r i m a r i l y t o address the 
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1 o r i g i n a l Choice Plan, and a l l the v a r i a t i o n s t h a t 

2 were l a t e r submitted. 

3 Q And d i d PECO also perform forecasted 

4 income statements under the Choice Plan? 

5 A Yes. 

6 Q And d i d PECO perform several of those 

7 forecasts? 

8 A Yes. 

9 Q And d i d PECO perform forecasts of cash 

10 flows under the Choice Plan? 

11 A Yes. 

12 Q And the answer t o t h a t i s several as well? 

13 A Yes. 

14 Q Why d i d PECO perform those forecasts? 

15 A To be able t o understand and evaluate the 

16 f i n a n c i a l i n t e g r i t y of the company w i t h respect t o 

17 the d i f f e r e n t ENRON proposals. 

18 Q Were they performed according t o 

19 generally-accepted accounting p r i n c i p l e s ? 

20 A Yes. 

21 Q Were they performed on the same basis t h a t 

22 you performed your forecasts of the p a r t i a l 

23 settlement? 

24 A Yes. 

25 Q And have you provided those forecasted 
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balance sheets, income statements, and statements 

of cash flow f o r the record? 

A We submitted a summary of the r e s u l t s of 

my testimony. 

Q Have you provided those forecasts f o r the 

years i n question, showing your statements of cash 

flow, balance sheets, and income? 

A We have not provided the s p e c i f i c income 

statement or the components. 

We have shown the results'. 

Q Did you use a f i n a n c i a l model t o c a l c u l a t e 

the r a t i o s i n Table JBM-1? 

A I'm sor r y . Which? 

Q Your t a b l e . 

A My table? 

Q Yes, i n your o r i g i n a l testimony. 

A I n the — 

Q The f i r s t r e b u t t a l you put i n . 

A Oh, okay. 

Q I t i s on Page 8, Statement 20-EGS. 

A A l l r i g h t . There have been a l o t of 

papers 

Q I know. 

A I'm sorry. What was the question? 

Q Okay. Did you use a f i n a n c i a l model t o 

HOLBERT ASSOCIATES - (717) 540-9669 



2036 

1 c a l c u l a t e those r a t i o s ? 

2 A Yes. 

3 Q And d i d t h a t model produce a l l of the 

4 c a l c u l a t i o n s f o r the r a t i o s shown on t h a t table? 

5 A Yes. 

6 Q Now, d i d you have any impact d i d you 

7 have any communication on the impact of the p a r t i a l 

8 settlement on PECO w i t h any r a t i n g agency, any of 

9 the major r a t i n g agencies? 

10 A Yes. 

11 Q Did you show them the r e s u l t s of the 

12 f i n a n c i a l model analyzing the p a r t i a l settlement? 

13 A No. 

14 Q Have you provided t h a t model t o any of the 

15 p a r t i e s t o t h i s case? 

16 A No. 

17 Q Have you provided the outputs of t h a t 

18 model t o any of the p a r t i e s t o t h i s case? 

19 A No. Only through my testimony. 

20 Q Did you share any of the outputs of the 

21 f i n a n c i a l model w i t h any of the s i g n a t o r i e s t o the 

22 p a r t i a l settlement? 

23 A No. 

24 Q Mr. M i t c h e l l , are you s t i l l on the page 

25 w i t h the t a b l e f o r the JBM-1? 
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1 A Uh-huh. 

2 Q Look, f o r example -- w e l l , w i t h t h a t i n 

3 mind, would you define the funds -- do you see the 

4 column there -- the statement, funds from operation 

5 t o i n t e r e s t coverage r a t i o ? 

6 A Right. 

7 Q A l l r i g h t . Would you provide your 

8 d e f i n i t i o n of t h a t and include the components t h a t 

9 you use f o r the numerator and the denominator? 

10 A Well, i t i s as i t says, the funds from 

11 operations, b a s i c a l l y , earnings before i n t e r e s t , 

12 d e p r e c i a t i o n , and two, the annualized i n t e r e s t . 

13 Q Now, Mr. M i t c h e l l , does t h a t c a l c u l a t i o n 

14 include income t a x , or does i t exclude income tax? 

15 A I w i l l double check. 

16 - I t includes income taxes. 

17 Q For t h a t category, go t o , say, the year 

18 2001. A l l r i g h t ? Do you see t h a t column f o r the 

19 year 2001? 

20 A Yes. 

21 Q A l l r i g h t . And do you see the 2.53 

22 times --

23 A Right. 

24 Q -- r e s u l t ? Can you provide the numerical 

25 c a l c u l a t i o n of the numerator and the denominator 
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1 t h a t produces t h a t two p o i n t f i v e three times 

2 r e s u l t ? 

3 A No. I don't have t h a t w i t h me. 

4 Q Do you know i f the numerator includes the 

5 CTC or the ITC? 

6 A I t would include -- w e l l , i t would 

7 exclude the ITC. 

8 Q Now, does the denominator include i n t e r e s t 

9 expense from the t r a n s i t i o n bonds? 

10 A No. 

11 Q Have you provided the c a l c u l a t i o n s of 

12 those r a t i o s t o the p a r t i e s t o date f o r each of 

13 those columns? 

14 A No. 

15 Q Look down at the same column, the 2001 

16 column. 

17 Do you see where you have t o t a l debt t o 

18 t o t a l c a p i t a l r a t i o ? 

19 A Correct. 

20 Q And do you see the number 63.5? 

21 A Right. 

22 Q Did you include the t r a n s i t i o n bond and 

23 associated r e g u l a t o r y assets i n t h a t c a l c u l a t i o n ? 

24 A No. 

25 Q And do you see the 2001 pre-tax i n t e r e s t 
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1 coverage of 1.46 times? 

2 A Right. I do. 

3 Q Was CTC or ITC revenue included i n the 

4 numerator f o r t h a t c a l c u l a t i o n ? 

5 A The ITC revenue would not be included. 

6 Q Was t r a n s i t i o n bond expense the 

7 denominator? 

8 A No. 

9 Q On the cash flow t o c a p i t a l expenditure 

10 r a t i o i n 2001, d i d you adju s t f o r the CTC revenue 

11 or t r a n s i t i o n bond expense? 

12 A Yes. 

13 Q And how d i d you do that? 

14 A Well, once again, the cash r e s u l t i n g from 

15 the c o l l e c t i o n f o r the ITC would not be included. 

16 Q Now, under the assumptions t h a t you used 

17 t o model the Choice Plan, how d i d you assume t h a t 

18 the proceeds were t o be used? 

19 A B a s i c a l l y , 50/50, w i t h respect t o debt and 

20 e q u i t y . 

21 Q Was i t your assumption t h a t PECO would be 

22 buying back stock? 

23 A Yes. 

24 Q What stock p r i c e d i d you assume f o r the 

25 buy-back? 
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1 A Well, t h a t gets i n t o issues t h a t have --

2 we have been advised by counsel would v i o l a t e 

3 S e c u r i t i e s r e g u l a t i o n s . 

4 JUDGE CHESTNUT: Excuse me, Mr. M i t c h e l l . 

5 There i s no o b j e c t i o n t o t h a t question. 

6 THE WITNESS: I am responding i n t h a t 

7 context. Your Honor. 

8 JUDGE CHESTNUT: Okay. 

9 MR. SMITH: And I w i l l put the o b j e c t i o n on 

10 the record then. Your Honor. 

11 JUDGE CHESTNUT: Well — 

12 MR. SMITH: I mean — 

13 JUDGE CHESTNUT: You d i d n ' t . 

14 THE WITNESS: Based upon based upon my 

15 knowledge and dealings w i t h the S e c u r i t i e s laws and 

16 the company's p o l i c y , Your Honor, t h a t was -- I'm 

17 s o r r y , but t h a t would be my response. 

18 MR. MILLER: Your Honor, I am not responding 

19 t o these t h i n g s , and I am not making motions now. 

20 I t h i n k PECO's p o s i t i o n I s c l e a r t o us. 

21 Our p o s i t i o n i s c l e a r t o them. 

22 I don't want t o c l u t t e r up the record. 

23 I t h i n k we w i l l address i t a t an appropriate 

24 time. 

25 BY MR. MILLER: 
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1 Q Mr. M i t c h e l l , would the p r i c e a t which 

2 stock was repurchased a f f e c t the r e s u l t s of your 

3 analysis? 

4 A Yes. 

5 Q Did you also assume t h a t you repurchased 

6 debt? 

7 A Yes. 

8 Q What premium d i d you assume f o r the debt 

9 repurchases? 

10 A The debt was c u l l a b l e . 

11 We obviously used the premium w i t h respect 

12 t o each of those p a r t i c u l a r issues. 

13 For the debt t h a t wasn't c u l l a b l e , we made 

14 c e r t a i n assumptions w i t h respect t o the a b i l i t y t o 

15 tender f o r those issues. 

16 Q Have you provided those assumptions f o r 

17 the record? 

18 A No. 

19 Q Now, r e f e r r i n g back t o your answer, t h a t 

20 g e n e r a l l y the s p l i t was 50/50 between debt and 

21 e q u i t y , i f PECO used f i f t y percent of the proceeds 

22 of the issuance of the t r a n s i t i o n bonds t o r e t i r e 

23 debt, ge n e r a l l y what would be the e f f e c t i f t h a t 

24 percentage of the proceeds were increased t o , say, 

25 s i x t y percent? 
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1 A Just -- j u s t the change i n the 

2 a p p l i c a t i o n . 

3 Well, I guess i t would depend. 

4 There are a couple of f a c t o r s i n terms of 

5 whether the debt i s c u l l a b l e , and what ki n d of 

6 premium you would have t o pay, but you would have a 

7 t r a d e - o f f between earnings per share then and cash 

8 f l o w , such t h a t earnings per share as a s i n g l e 

9 measure would be worse, and cash flow presumably 

10 would be a l i t t l e b e t t e r . 

11 Q So would i t be ge n e r a l l y c o r r e c t t h a t the 

12 r a t i o s you show on your columns would improve i f 

13 there was an increase i n the ret i r e m e n t of debt 

14 over the 50 percent t h a t you assume? 

15 A Not necessarily. 

16 Q Okay. And which ones would, and which 

17 ones wouldn't? 

18 A Well, i t would depend upon the 

19 circumstances. 

20 I mean, based upon a l l of the d i f f e r e n t 

21 p r o v i s i o n s i n terms of what debt i s c u l l a b l e and 

22 the tender premiums and so f o r t h , and we have 

23 demonstrated t h a t t o a c e r t a i n e f f e c t w i t h respect 

24 t o the t a b l e i n one of your r e j o i n d e r testimonies 

25 t o show t h a t a c t u a l l y , w i t h respect t o these 
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1 measures, the a p p l i c a t i o n of the debt i n the higher 

2 percentage, or the proceeds t o a higher percentage 

3 causes these measures t o d e t e r i o r a t e . 

4 Q Now, i s there a way t h a t someone l o o k i n g 

5 a t the two pieces of testimony can f o l l o w 

6 c a l c u l a t i o n s through, based on the i n f o r m a t i o n you 

7 have given us, and see how p r e c i s e l y t h a t happens? 

8 A Well, they c e r t a i n l y wouldn't be able t o 

9 eyeball i t , but based upon the assumptions t h a t 

10 have been provided, I would imagine t h a t they would 

11 be able t o get t o t h a t , based upon those 

12 assumptions and the i n f o r m a t i o n t h a t i s p u b l i c w i t h 

13 respect t o our s e c u r i t y issues. 

14 Q So i t i s your testimony t h a t a p a r t y has 

15 a l l of the i n f o r m a t i o n p u b l i c l y a v a i l a b l e so t h a t 

16 they could r e p l i c a t e how you got from one t a b l e t o 

17 the next, based on the assumptions? 

18 A They could probably get p r e t t y close — 

19 Q Well, t h a t --

20 A -- but the p o i n t i s , f r a n k l y i s t h a t the 

21 d i f f e r e n c e s there may be i n t e r e s t i n g , but they are 

22 both h o r r i b l e . 

23 Q Right. But t h a t wasn't my question, was 

24 i t ? 

25 A No. Well, I t h i n k i t was, because I am 
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1 t a l k i n g about the difference between a r e l a t i v e l y 

2 fine-tuned d i s t i n c t i o n and s i g n i f i c a n t macro 

3 differences, and I am suggesting that the 

4 differences between those cases, although not huge, 

5 someone with the degree of information that i s 

6 public and the assumptions that are provided and 

7 the a b i l i t y to model these things could come i n 

8 w i t h i n reasonable tolerance to these numbers. 

9 Q Are you a CPA? 

10 A No. 

11 Q Would a person need the forecasted 

12 f i n a n c i a l statements i n order to calculate the 

13 number i n JBM-1? 

14 A I'm sorry. I didn't hear that. 

15 Q Would a person need the forecasted 

16 f i n a n c i a l statements i n order to calculate the 

17 numbers i n --

18 A Well, that's what they would be doing. 

19 I f we did that, they wouldn't be doing any 

20 forecasting. 

21 Q Would they need to replicate the numbers 

22 i n JBM-1? 

23 A They would have to produce t h e i r own, yes. 

24 Q i n reaching the conclusion that PECO would 

25 be rated B or below, what guidelines did you use. 

HOLBERT ASSOCIATES - (717) 540-9669 



2045 

1 t h a t i s , what r a t i n g s g u i d e l i n e s , and from what 

2 r a t i n g agency? 

3 A B a s i c a l l y , Standard & Poors i s more p u b l i c 

4 w i t h respect t o t h e i r g u i d e l i n e s , both q u a n t i t a t i v e 

5 and q u a l i t a t i v e , and we used both the q u a l i t a t i v e 

6 and the q u a n t i t a t i v e f a c t o r s and compared the 

7 output from the model t o the benchmark c a l c u l a t i o n s 

8 t h a t we have p r e v i o u s l y provided here. 

9 Q And where i n your testimony do you show 

10 t h a t a n a l y s i s , both how one uses the q u a l i t a t i v e 

11 and the q u a n t i t a t i v e analysis a p p l i e d t o those 

12 r a t i o s t o get the binder? 

13 A We don't show the q u a l i t a t i v e . 

14 We s t a t e t h a t we take the q u a l i t a t i v e 

15 aspects i n t o e f f e c t and look at t h a t i n l i g h t of 

16 the benchmark, the benchmark measures t h a t S&P has 

17 published. 

18 Q Whose analysis of the q u a l i t a t i v e measures 

19 was t h i s ? 

20 Was i t S&P's, or was i t PECO's? 

21 A I t was — i t was our assessment, based 

22 upon a l o t of experience i n terms of d e a l i n g w i t h 

23 them. 

24 Q So you d i d n ' t t a l k t o them about t h i s 

25 a n a l y s i s , d i d you? 
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1 A Talked t o them about the analysis only 

2 w i t h respect t o co n t i n u i n g s o r t of v a l i d a t i o n , i f 

3 you w i l l , about the proper c a l c u l a t i o n of the 

4 measures. 

5 Q Now, which of the q u a n t i t a t i v e measures 

6 d i d you use, and how d i d you apply them? 

7 A We placed the — I would say primary, but 

8 the t o t a l emphasis on the f i r s t t hree measures, the 

9 funds from operations, average t o t a l debt, the 

10 funds from operation i n t e r e s t coverage as the two 

11 primary, and then t o t a l debt t o t o t a l c a p i t a l . 

12 Q And what S&P document d i d you use? 

13 A We used a document f o r — the benchmark 

14 comparison aspect i s JBM-8. 

15 Q What i s the date of t h a t document? 

16 A The date of --

17 Q Yes. 

18 A -- the underlying document? 

19 Q Yes. The S&P document. 

20 A As I r e c a l l , i t i s 1994, but I would ~ I 

21 have t o check t h a t , but i t i s about t h a t time 

22 pe r i o d . 

23 Q For purposes of c a l c u l a t i o n s you d i d i n 

24 t a b l e JBM-1, d i d you assume a two b i l l i o n d o l l a r 

25 w r i t e - o f f ? 
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1 A No. 

2 Q You d i d not assume t h a t PECO was going t o 

3 w r i t e o f f the two b i l l i o n d o l l a r s ? 

4 A No. 

5 Q Did you assume dividends of a d o l l a r 

6 e i g h t y a share? 

7 A We kept the dividend constant. 

8 Q At what rate? 

9 A At the d o l l a r e i g h t y . 

10 Q For, say -- l e t ' s stay i n the year 2001 — 

11 what would the t o t a l dividend amount be i n d o l l a r s ? 

12 MR. SMITH: I am going t o o b j e c t t o t h a t 

13 question on the grounds t h a t i t c a l l s f o r p r o p r i e t y 

14 i n f o r m a t i o n . 

15 I n a d d i t i o n , i t i s the k i n d of i n f o r m a t i o n 

16 t h a t we would have t o c l e a r the courtroom i n order 

17 t o deal w i t h i t --

18 JUDGE CHESTNUT: We can do t h a t . 

19 MR. SMITH: — but aside from t h a t , we also 

20 o b j e c t t o i t on the grounds t h a t i t i s p r o p r i e t y 

21 i n f o r m a t i o n . 

22 MR. MILLER: I t h i n k t h i s i s j u s t another one 

23 of those issues t h a t we can deal w i t h l a t e r . Your 

24 Honor. 

25 I am not going t o f i g h t about i t . 
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1 BY MR. MILLER: 

2 Q Is t h a t dividend i n excess of net income 

3 i n t h a t year, t h a t t o t a l dividend payment? 

4 A I don't r e c a l l . 

5 Q Would i t be --

6 A Probably -- as I r e c a l l , i n each of those 

7 years there was a loss i n earnings per share. 

8 Q so t h a t means t h a t there would be a 

9 dividend i f PECO were t o pay a div i d e n d , i t 

10 would be i n excess of earnings, r i g h t ? 

11 A Yes, yes. 

12 Q Would i t be prudent t o pay the div i d e n d i n 

13 l i g h t of those p r o j e c t e d earnings? 

14 A Well, i t would c e r t a i n l y be something we 

15 would have t o look a t very hard, t h a t ' s f o r sure. 

16 MR. MILLER: Your Honor, I am confused a t 

17 t h i s p o i n t . 

18 I t h i n k counsel can c l e a r i t up. 

19 We got Mr. M i t c h e l l ' s r e j o i n d e r testimony 

20 today. 

21 I t has a document t h a t we were given. I t was 

22 — there was a c o n f i d e n t i a l i t y claim f o r t h a t 

23 document. 

24 I don't know i f PECO has waived t h a t 

25 c o n f i d e n t i a l i t y claim, or they are s t i l l a s s e r t i n g 
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i t . 

I would l i k e t o ask questions on i t . 

MR. SMITH: We are s t i l l a s s e r t i n g t h a t 

c o n f i d e n t i a l i t y claim on t h a t document. 

JUDGE CHESTNUT: Well, what do you want t o 

do? 

i t . 

MR. MILLER: I would l i k e t o ask questions on 

JUDGE CHESTNUT: Okay. 

MR. SMITH: Then — 

JUDGE CHESTNUT: We can t r e a t i t as 

c o n f i d e n t i a l . 

MR. SMITH: C o n f i d e n t i a l , and those people 

who.have not signed the c o n f i d e n t i a l i t y agreement 

are r e q u i r e d t o leave the courtroom, as we have 

d e a l t w i t h before, i n c l u d i n g the press. 

JUDGE CHESTNUT: I s there a way you can ask 

your questions t h a t does not dis c l o s e the a c t u a l 

i n f o r m a t i o n , or do you have t o do that? 

MR. MILLER: I don't know. Let me look. 

You know, why don't I ask the questions, and 

I t h i n k some of them look l i k e they wouldn't 

r e q u i r e t h a t . 

Maybe a l l of them are. 

I f we get t o t h a t p o i n t , maybe we w i l l have 
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1 t o deal w i t h i t . 

2 JUDGE CHESTNUT: Okay. Mr. M i t c h e l l , i f you 

3 could k i n d of couch your answer so t h a t you don't 

4 d i s c l o s e t h a t i n f o r m a t i o n , but i n d i c a t e where i t 

5 may be found, or something l i k e t h a t , we can t r y 

6 t h a t . 

7 THE WITNESS: Well, I t h i n k I understand. 

8 JUDGE CHESTNUT: I am concerned you might 

9 b l u r t out — 

10 THE WITNESS: Pardon me? 

11 JUDGE CHESTNUT: Now, I don't want you t o be 

12 i n a p o s i t i o n where you might b l u r t out some k i n d 

13 of c o n f i d e n t i a l i n f o r m a t i o n . 

14 I f you would l i k e t o go ahead and t r y t h i s 

15 and see i f we can s k i r t s e n s i t i v e i n f o r m a t i o n l i k e 

16 t h a t . 

17 I f you would r a t h e r j u s t t r e a t i t as 

18 c o n f i d e n t i a l and c l e a r the courtroom, we can do 

19 t h a t , too. 

20 MR. SMITH: Wait a second. 

21 (Discussion o f f the record.) 

22 MR. SMITH: My c l i e n t advises me he would 

23 l i k e t o c l e a r the courtroom. 

24 JUDGE CHESTNUT: A l l r i g h t . I would l i k e 

25 everybody here then who has not signed the 
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1 c o n f i d e n t i a l i t y treatment t o please leave. 

2 MR. SMITH: With respect s p e c i f i c a l l y t o t h i s 

3 i n f o r m a t i o n , or f r a n k l y , nobody has signed i t f o r 

4 t h i s one, because I t h i n k the c o n f i d e n t i a l i t y 

5 agreement was set up p r i o r . 

6 Anybody who has signed the c o n f i d e n t i a l i t y as 

7 t o t h i s p r i o r , the p r i o r assumptions. 

8 Joe, I t h i n k you d i d -- i s t h a t r i g h t or 

9 i s t h a t the only one t h a t you d i d . 

10 MR. DWORETZKY: Right. I am happy t o c a r r y 

11 i t over t o t h i s . 

12 JUDGE CHESTNUT: And t h i s p o r t i o n of the 

13 t r a n s c r i p t w i l l be t r e a t e d as c o n f i d e n t i a l . 

14 MR. RYAN: Off the record. 

15 (Discussion o f f the record.) 

16 JUDGE CHESTNUT: Mr. Smith? 

17 MR. SMITH: Mr. Kinney i s a New York banker, 

18 and i t i s p r e c i s e l y those people i n the f i n a n c i a l 

19 community t h a t would be most i n t e r e s t e d i n the 

20 i n f o r m a t i o n . 

21 JUDGE CHESTNUT: Well, obviously i f he says 

22 he wouldn't use i t 

23 MR. CLEARFIELD: That's c o r r e c t . 

24 We are making a rep r e s e n t a t i o n t h a t he w i l l 

25 abide by i t , and i t can't be used f o r other 
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1 purposes. 

2 MR. BONNEY: That's s a t i s f a c t o r y . Your Honor. 

3 Thank you. 

4 MR. SMITH: For purposes of t h i s l i t i g a t i o n 

5 only, so long as he understands the c o n s t r a i n t s on 

6 the use of the i n f o r m a t i o n . 

7 JUDGE CHESTNUT: I t h i n k we are a l l 

8 pr o f e s s i o n a l s here. 

9 I t h i n k he knows how t o a c t , some of us more 

10 than others maybe. 

11 A l l r i g h t . Yes. Are we ready t o proceed, 

12 then? 

13 MR. SMITH: We are w a i t i n g f o r someone els e . 

14 We need t o make sure t h a t Miss Voorhees has 

15 e i t h e r l e f t , or made t h a t same re p r e s e n t a t i o n . 

16 JUDGE CHESTNUT: I f she wants t o leave, I 

17 t h i n k you ought t o l e t her leave. 

18 MR. MILLER: I j u s t want t o make sure she 

19 leaves. 

20 MR. DWORETZKY: Your Honor, j u s t so the 

21 record i s c l e a r , I have signed a l i m i t e d 

22 c o n f i d e n t i a l agreement, and I am agreeable t o the 

23 extension of t h a t agreement t o the document t h a t i s 

24 attached t o Mr. M i t c h e l l ' s testimony. 

25 JUDGE CHESTNUT: Okay. 
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MR. SMITH: S e t t i n g aside. Your Honor, i n the 

previous time t h a t we d i d t h i s , we d i d go around 

the room and make everybody stand up and say t h a t 

they agreed t o i t , and we are s a t i s f i e d t h a t 

everybody i n the room d i d t h a t i n the previous 

round and s t i l l i s bound, except nobody from 

LeBoeuf Lamb d i d i t i n the previous round, stood up 

and sa i d t h a t they agreed t o be bound, and they 

haven't signed anything, e i t h e r . 

JUDGE CHESTNUT: Well, do you make t h a t 

r e p r e s e n t a t i o n , or would you r a t h e r leave the room? 

MR. MILLER: Do I have a choice? 

MR. KLAUBERG: I am from LeBoeuf Lamb. 

Everyone here from LeBoeuf w i l l agree t o be 

bound by the c o n f i d e n t i a l i t y agreement. 

JUDGE CHESTNUT: Folks, I am not k i d d i n g . 

We have got t o be done by s i x t o n i g h t , dead 

or a l i v e . 

MR. MILLER: I don't have t h a t much more. 

Your Honor. 

JUDGE CHESTNUT: Okay. 
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(The information contained i n Pages 2055 to 

2146 i s of a proprietary nature and i s 

contained i n a separate, sealed t r a n s c r i p t . ) 
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1 JUDGE CHESTNUT: Mr. M i l l e r , I wasn't c l e a r . 

2 Were you done t h e cro s s -examinat i o n c o m p l e t e l y f o r 

3 Mr. M i t c h e l l a t t h i s p o i n t , o r do you have f u r t h e r 

4 based on h i s n o n - c o n f i d e n t i a l ? 

5 MR. MILLER: The o n l y t h i n g I have l e f t i s some 

6 c r o s s on t h e r e j o i n d e r . Your Honor. 

7 JUDGE CHESTNUT: Are you g o i n g t o do t h a t now? 

8 MR. MILLER: I suppose I can. 

9 JUDGE CHESTNUT: Mr. M i l l e r . 

10 CROSS-EXAMINATION 

11 BY MR. MILLER: 

12 Q. Mr. M i t c h e l l , on Page 5 o f y o u r r e j o i n d e r 

13 t e s t i m o n y --

14 A. Yes. 

15 Q. -- you s t a t e t h a t PECO i s a p u b l i c 

16 company. I t s annual and q u a r t e r l y f i n a n c i a l 

17 s t a t e m e n t s are p u b l i c l y a v a i l a b l e . Do you see t h a t ? 

18 A. Yes. 

19 Q. You're r e f e r r i n g t o t h e SEC d i s c l o s u r e 

20 r e q u i r e m e n t s ? 

21 A. Yes. 

2 2 Q. The SEC doesn't r e q u i r e p u b l i c companies 

2 3 t o make f i n a n c i a l f o r e c a s t s , does i t ? 

24 A. Not s p e c i f i c a l l y . 

2 5 Q. So you're r e f e r r i n g t o h i s t o r i c a l 
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1 i n f o r m a t i o n t h e r e , are you not? 

2 A. We p u b l i s h an annual f o r e c a s t as w e l l . 

3 Q. An annual f o r e c a s t how f a r out? 

4 A. F i v e y e a r s . 

5 Q. Of what i n f o r m a t i o n ? 

6 A. B a s i c a l l y cap X and bala n c e sheet k i n d o f 

7 i n f o r m a t i o n a l o n g w i t h some s a l e s i n f o r m a t i o n . 

8 Q. I n what c o n t e x t do you p u b l i s h t h a t , 

9 Mr. M i t c h e l l ? 

10 A. We p u b l i s h t h a t u s u a l l y i n t h e l a t e s p r i n g 

11 when we've f i r m e d up our budget and f o r e c a s t f o r t h e 

12 y e a r . 

13 Q. As an SEC r e p o r t ? 

14 A. No. 

15 Q. I n what c o n t e x t do you p u b l i s h i t ? 

16 A. I t ' s i n f o r m a t i o n f o r a n a l y s t s . I t ' s v e r y 

17 w i d e l y d i s t r i b u t e d . 

18 MR. MILLER: Your Honor, a g a i n , I'm g o i n g t o 

19 o b j e c t t o t h e scope and l e n g t h o f t h i s t e s t i m o n y 

20 b e i n g d e l i v e r e d t o us t h i s morning. There was n o t 

21 v e r y much I c o u l d have done w i t h i t because, as you 

22 know, I was i n t h i s h e a r i n g room a l l day l o n g . 

2 3 Other t h a n t h e l i m i t e d c r o s s I have, I 

24 have no o t h e r c r o s s on t h e r e j o i n d e r . 

25 JUDGE CHESTNUT: Does anybody e l s e have 
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1 c r o s s - e x a m i n a t i o n f o r Mr. M i t c h e l l ? 

2 Mr. Dworetzky. 

3 MR. MILLER: Your Honor, I misspoke. I do 

4 have one o t h e r quest i o n t h a t s l i p p e d my mind. 

5 BY MR. MILLER: 

6 Q. Mr. M i t c h e l l , on Page 12 o f your-

7 r e j o i n d e r , L i n e l 2 - -

8 A. Yes. 

9 Q- - - you r e l a y a quote from Mr. Kean's 

10 t e s t imony. 

11 A. R i g h t . 

12 Q. D i d n ' t Mr. Kean a c t u a l l y say no m a t e r i a l 

13 adverse change s h a l l have o c c u r r e d i n t h e b u s i n e s s , 

14 f i n a n c i a l p o s i t i o n , o r p r o s p e c t s o f PECO? 

15 A. Would you l i k e t o p o i n t me t o t h e r i g h t 

16 p l a c e ? 

17 Q. You l i f t e d t h e quote o f f o f Pages 39 and 

18 40, Mr. M i t c h e l l . 

19 A. That's r i g h t . I t ' s r i g h t t h e r e . Yes. 

2 0 That quote i n my t e s t i m o n y i s i n e r r o r . I t says no 

21 m a t e r i a l adverse change. 

22 MR. MILLER: That's a l l I have. Your Honor. 

2 3 CROSS -EXAMINATION 

24 BY MR. DWORETZKY: 

25 Q. Mr. M i t c h e l l , y o u r t e s t i m o n y i n yo u r 
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1 r e j o i n d e r t e s t i m o n y i s l i m i t e d t o commenting on t h e 

2 f i n a n c i a l e f f e c t s on PECO o f ENRON'S Plan Number 1 

3 and Plan Number 2; i s t h a t c o r r e c t ? 

4 A. No. 

5 Q. Have you commented on t h e f i n a n c i a l 

6 e f f e c t s on PECO o f any o t h e r plan? 

7 A. No. 

8 Q. You've t e s t i f i e d s o r t o f i n essence t h a t 

9 t h e ENRON p l a n i s not f e a s i b l e i n t h e way t h a t i t i s 

10 s t r u c t u r e d a t p r e s e n t ; i s t h a t c o r r e c t ? 

11 A. I n what c o n t e x t ? 

12 Q. I n your r e j o i n d e r t e s t i m o n y . 

13 A. No. I mean as f a r as - - Are you t a l k i n g 

14 about t h e t a x i m p l i c a t i o n s ? 

15 Q. A c t u a l l y , I'm t a l k i n g about t h e f i n a n c i a l 

16 i m p l i c a t i o n s f o r PECO. 

17 A. Oh, t h e f i n a n c i a l impact on PECO? 

18 Q. Yes. 

19 A. Yes. 

2 0 Q. Are you aware o f any way t h a t t h e 

21 t r a n s a c t i o n t h a t ENRON has proposed c o u l d be 

2 2 r e s t r u c t u r e d t h a t would a m e l i o r a t e some o f th o s e 

23 h a r d s h i p s on PECO, not n e c e s s a r i l y cure them b u t 

24 a m e l i o r a t e them? 

25 A. Not o t h e r t h a n t o make them s t i l l a w f u l . 
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Honor. 

Q. Please answer my q u e s t i o n . 

MR. SMITH: I t h i n k t h a t was answered, Your 

A. I d i d . 

BY MR. DWORETZKY: 

Q. So t h e answer i s no? You're aware o f no 

way t h a t t h e t r a n s a c t i o n c o u l d be s t r u c t u r e d t h a t 

would be o t h e r t h a n a w f u l ? 

MR. SMITH: The answer i s on t h e r e c o r d , b u t 

i t speaks f o r i t s e l f . 

A. C o r r e c t . 

MR. DWORETZKY: I have n o t h i n g f u r t h e r . 

JUDGE CHESTNUT: Mr. D o l l . 

CROSS-EXAMINATION 

BY MR. DOLL: 

Q. Good a f t e r n o o n , Mr. M i t c h e 1 1 . 

A. Good a f t e r n o o n . 

Q. Real q u i c k l y , I u n d e r s t a n d t h a t i t ' s y o u r 

t e s t i m o n y - - 1 b e l i e v e i t ' s around Page 15 o f yo u r 

f i r s t s t a t e m e n t --

A. I'm s o r r y . Which p i e c e o f t e s t i m o n y a re 

you t a l k i n g about? The r e j o i n d e r o r --

Q. 20-E. 

A. Yes. I'm s o r r y . Now, what page? 

Q. Page 15, Li n e 21. You say t h a t t h e l o n g -
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1 t e r m debt under t he mortgage i s $3.8 b i l l i o n ; i s t h a t 

2 c o r r e c t ? 

3 A. Yes. 

4 Q . I mean t h a t ' s s t i l l a good f i g u r e ? 

5 A. Yes. 

6 Q. To your knowledge, i s t h e r e any impediment 

7 o r any term o r c o n d i t i o n o f t h e f i r s t mortgage bond 

8 -- S t r i k e t h a t . 

9 I a l s o u n d e r s t a n d i t ' s y o ur t e s t i m o n y t h a t 

10 PECO w i l l a p p l y t h e proceeds from t h e s e c u r i t i z a t i o n 

11 on an a p p r o x i m a t e l y 50/50 b a s i s , 50 p e r c e n t b e l o n g i n g 

12 t o t h e de b t , 50 p e r c e n t t o e q u i t y . 

13 A. Yes. 

14 Q. I s t h e r e any impediment i n e i t h e r t h e 

15 f i r s t mortgage bond or any o t h e r f i n a n c i a l document 

16 w h i c h would p r e v e n t PECO from a p p l y i n g i t a l l t o 

17 e q u i t y o r a l l t o debt? 

18 A. I f we a p p l i e d i t a l l t o e q u i t y , t h e n we 

19 would v i o l a t e a f i n a n c i a l covenant i n our $900 

20 m i l l i o n r e v o l v i n g c r e d i t f a c i l i t y . 

21 I f we a p p l i e d i t a l l t o de b t , t h e n I guess 

22 i t would j u s t be a f u n c t i o n o f meet i n g t h e 

23 r e q u i r e m e n t s o f whatever t h e c a l l p r o v i s i o n s were and 

2 4 d e t e r m i n i n g what c o u l d be done as f a r as t e n d e r i n g 

25 f o r t h o s e i s s u e s t o t r y t o meet t h a t amount. 
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1 Q. So t h a t i t ' s c o n c e i v a b l e t h a t i f you 

2 s e c u r i t i z e e i t h e r f o u r b i l l i o n o r f i v e b i l l i o n , o r 

3 whatever, t h a t i f i t was s u f f i c i e n t t h e r e i s no 

4 impediment t o you c o m p l e t e l y p a y i n g o f f t h a t d e b t , t o 

5 y o u r knowledge? 

6 A. There would be no l e g a l impediment, 

7 presumably. I t would have d i f f e r e n t f i n a n c i a l 

8 i m p a c t s . 

9 Q. So, t h e n , a l l o f your t e s t i m o n y t h a t 

10 r e l a t e s t o what would happen w i t h r e g a r d t o -- A l l 

11 o f t h e c o n d i t i o n s t o t h e f i r s t mortgage bond t h a t you 

12 t e s t i f i e d t o , those c o n d i t i o n s w o u l d n ' t a p p l y i f you 

13 p a i d o f f t h a t f i r s t mortgage bond, would i t ? 

14 A. Which c o n d i t i o n s ? 

15 Q. You s t a t e i n t h e r e t h a t t h e r e are c e r t a i n 

16 c o n d i t i o n s t h a t have t o be met, such as d i f f e r e n t 

17 o p i n i o n s , e t c e t e r a , t o s a t i s f y t h e b o n d h o l d e r i n t h e 

18 f i r s t mortgage bond. Maybe I'm l o o k i n g a t i t t o o 

19 s i m p l i s t i c a l l y . 

20 A. No, no. T h e o r e t i c a l l y , t h a t c o u l d , i n 

21 f a c t , be a c c o m p l i s h e d ; b u t t h e f i n a n c i a l r e s u l t s 

22 would be so horrendous t h a t i t w o u l d n ' t be something 

23 we would c o n t e m p l a t e . 

24 Q. I'm j u s t a s k i n g you t h e o r e t i c a l l y . 

25 A. Yes. 
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1 MR. DOLL: Thank you v e r y much f o r g i v i n g t h e 

2 ex a c t answers I was l o o k i n g f o r , and I j u s t t o o k care 

3 o f t h e r e s t o f what I was g o i n g t o ask you. 

4 JUDGE CHESTNUT: Does anybody e l s e have any 

5 q u e s t i o n s f o r Mr. M i t c h e l l ? 

6 (No a u d i b l e response.) 

7 JUDGE CHESTNUT: R e d i r e c t ? 

8 MR. SMITH: No, Your Honor. 

9 JUDGE CHESTNUT: Thank you v e r y much, 

10 Mr. M i t c h e l l . 

11 MR. DWORETZKY: Your Honor, b e f o r e 

12 Mr. M i t c h e l l l e a v e s , can I ask t h a t Your Honors 

13 d i r e c t t h a t he e i t h e r s t a y i n t h e c o u r t r o o m o r keep 

14 h i s b i n d e r i n the courtroom? 

15 JUDGE CHESTNUT: I'm sure he w i l l . 

16 R i g h t , Mr. M i t c h e l l ? 

17 MR. MITCHELL: A b s o l u t e l y . 

18 JUDGE CHESTNUT: Be f o r e we go on w i t h t h e n e x t 

19 w i t n e s s , I d i d g e t a communication c o n c e r n i n g t h e 

20 b r i e f i n g f o r m a t , and you're n ot g o i n g t o l i k e i t , so 

21 I asked Chief Judge C h r i s t i a n s o n t o go back and see 

22 i f he c o u l d rework t h a t agreement. W e ' l l t a k e a 

23 f i v e - m i n u t e break now and see i f t h a t was done. A l s o 

24 Judge Rainey and I w i l l d i s c u s s t h e o u t s t a n d i n g 

25 m o t i o n . 
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1 MR. BONNEY: Befo r e we go o f f , perhaps one 

2 q u i c k housekeeping t h i n g . I d i s t r i b u t e d t h e t h i r d 

3 page o f the e x h i b i t we had p r e v i o u s l y i d e n t i f i e d , I 

4 b e l i e v e E x h i b i t 7 r e g a r d i n g the - - E x h i b i t 6, t h e 

5 s a l e s a n a l y s i s . I t h i n k everybody who wants a copy 

6 has r e c e i v e d i t , b u t i f n o t , p l e a s e l e t me know. 

7 (Recess taken.) 

8 JUDGE CHESTNUT: The good news i s t h a t we got 

9 yo u r b r i e f l e n g t h extended t o 45 pages f r o m 30. 

10 MR. DOLL: I t h o u g h t you s a i d f o u r or f i v e . 

11 JUDGE CHESTNUT: Maybe t h a t ' s n o t a bad i d e a . 

12 MR. STEINMETZ: Bad news? 

13 JUDGE CHESTNUT: No. T h i s i s a l l good news a t 

14 t h i s p o i n t . L et me go t h r o u g h . There are a co u p l e 

15 o f t h i n g s about t h e b r i e f , so w e ' l l j u s t t a l k t o you 

16 now s i n c e you're a l l here. 

17 The b r i e f l e n g t h i s 45 pages. You a r e 

18 r e q u i r e d t o p r o v i d e proposed f i n d i n g s o f f a c t w i t h 

19 s p e c i f i c r e c o r d r e f e r e n c e s and proposed c o n c l u s i o n s 

20 o f law, b u t t h e y can be i n an appendix and w i l l n o t 

21 count t o w a r d your page l i m i t . 

2 2 You do not have t o f i l e a h i s t o r y o f t h e 

23 p r o c e e d i n g s i n c e I w i l l be i n c l u d i n g one i n my 

24 c e r t i f i c a t i o n o r d e r . I f you do choose t o have your 

25 own, t h a t counts a g a i n s t your page l i m i t . 
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1 I n terms o f what you f i l e where, f i l e two 

2 h a r d c o p i e s and one d i s k w i t h t h e p r o t h o n o t a r y ' s 

3 o f f i c e , OSA, and each Commissioners' o f f i c e . Of 

4 course , Judge Rainey and I would l i k e t o see yo u r 

5 b r i e f , j u s t f o r e n t e r t a i n m e n t . 

6 MR. DOLL: I t ' s g e t t i n g c o l d , and you need 

7 f u e l f o r t h e f i r e p l a c e . 

8 MR. RYAN: Y o u ' l l t a k e a h a r d copy o n l y ? 

9 JUDGE CHESTNUT: Sure. Yes, we don't have t o 

10 do a n y t h i n g t o i t . 

11 As t h e Commission i n d i c a t e d , t h e m a i l b o x 

12 r u l e does n o t a p p l y , so t h e date o f f i l i n g i s t h e 

13 date o f r e c e i p t , w hich i s December 2nd. 

14 I f t h e p a r t i e s choose t o f i l e a j o i n t 

15 b r i e f o r j o i n t p a r t i a l b r i e f , t h e y can do t h a t , b u t 

16 t h e y don't g et e x t r a pages. I mean i t comes o u t o f 

17 t h e t o t a l page l i m i t a t i o n . 

18 Does anybody have any quest i o n s c o n c e r n i n g 

19 t h e b r i e f i n g i s s ue? 

2 0 Mr. Dworet zky. 

21 MR. DWORETZKY: Two q u e s t i o n s . I f , f o r 

2 2 example, NEV were t o f i l e i t s own b r i e f o f 2 0 pages 

23 and j o i n e d w i t h C o n e c t i v i n a j o i n t b r i e f t h a t was 25 

24 pages, would t h a t be a c c e p t a b l e ? 

25 JUDGE CHESTNUT: I don't t h i n k so. I t h i n k 

HOLBERT ASSOCIATES 
(717) 540-9669 



2157 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

t h a t j o i n t one would have t o be t e n , b u t I'm n o t 

su r e . They were not p o s i t i v e i n terms o f how t h i s 

w ould work o u t . 

pages? 

JUDGE RAINEY: Are you s a y i n g a t o t a l o f 45 

MR. DWORETZKY: Yes. 

JUDGE CHESTNUT: Oh, I'm s o r r y . I'm s o r r y . 

Yes. Yes. 

MR. DWORETZKY: The second q u e s t i o n i s , 

t h e r e ' s no t i m e f o r r e p l y b r i e f s i n t h i s s c h e d u l e . 

Does t h a t mean t h a t we w i l l n o t have r e p l y b r i e f s , i n 

f a c t ? 

JUDGE CHESTNUT: Yes. 

MR. DWORETZKY: And i t would be im p r o p e r f o r 

somebody t o send i n a r e p l y b r i e f ? 

JUDGE CHESTNUT: Yes. Of course , I don't want 

t o t e l l you your b u s i n e s s . But I would imagine i f 

t h e r e ' s a s u i t a b l e m o t i o n t o s t r i k e a p o r t i o n o f a 

b r i e f , y o u're n ot p r e c l u d e d from d o i n g t h a t . But 

t h a t was n o t e x p r e s s l y addressed. 

Mr. D o l l . 

MR. DOLL: That's two h a r d c o p i e s and one d i s k 

t o each o f those t h r e e , so t h e r e ' s t h r e e d i s k s and 

s i x h a r d c o p i e s . 

JUDGE CHESTNUT: Yes. Of course, t h a t ' s Word 

HOLBERT ASSOCIATES 
(717) 540-9669 



2158 

1 6 o r lo w e r , b u t i f you have Word P e r f e c t , t h e y ' 1 1 

2 acce p t t h a t t o o , I assume. 

3 Any o t h e r q u e s t i o n s ? 

4 (No a u d i b l e response.) 

5 JUDGE CHESTNUT: Now, w i t h r e s p e c t t o t h e 

6 o u t s t a n d i n g m o t i o n made by Mr. Dworetzky--and I'm not 

7 sure i f ENRON has an a c t u a l m o t i o n o u t s t a n d i n g b u t 

8 t h e same i s s u e - - w h i c h i s t h e r e q u e s t t h a t t h e company 

9 be r e q u i r e d t o p r o v i d e t h e a n a l y s i s o f t h e f i n a n c i a l 

10 impact on PECO, Judge Rainey and I have, o b v i o u s l y , 

11 d i s c u s s e d t h i s a t g r e a t l e n g t h . 

12 At t h i s p o i n t i t ' s n o t c l e a r t o us f r o m 

13 t h e t e s t i m o n y t h a t Mr. M i t c h e l l gave t h a t he f e e l s 

14 s u f f i c i e n t i n f o r m a t i o n was p r o v i d e d t h a t any 

15 competent f i n a n c i a l a n a l y s t c o u l d r e p l i c a t e t h a t 

16 s t u d y and make as sumpt i o n s c o n c e r n i n g t h e 

17 reasonableness o f t h e i n p u t s . 

18 I'm not sure what Mr. Kinney's t e s t imony 

19 was, t h a t he would be a b l e t o do i t o r t h a t -- I 

20 t h i n k Mr. Kinney's t e s t i m o n y was he was n o t sure i f 

21 he was a b l e t o do i t . 

22 At t h i s p o i n t we're g o i n g t o g r a n t t h e 

23 m o t i o n but suspend i t and g i v e Mr. Kinney a chance t o 

24 see i f he can, i n f a c t , do t h a t a n a l y s i s . I'm n o t 

25 sure o f t h e t i m e frame t h a t Mr. Kinney has, i f you 
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1 have t o be i n h i s o f f i c e o r whatever. 

2 So what we are g o i n g t o d i r e c t i s t h a t 

3 w e ' l l g r a n t t h e m o t i o n b u t we're g o i n g t o d e f e r i t s 

4 impact u n t i l tomorrow, c l o s e o f b u s i n e s s tomorrow. 

5 We w i l l have a co n f e r e n c e c a l l on F r i d a y t o see i f 

6 Mr. Kinney was a b l e t o do t h a t . 

7 Now, l e t me make i t c l e a r t h a t we expec t 

8 t h a t t h e company would p r o v i d e Mr. M i t c h e l l , 

9 t e l e p h o n i c a l l y o r i n person, t o work w i t h Mr. Kinney 

10 t o a c c o m p l i s h t h i s . 

11 MR. BONNEY: Yes, Your Honor. 

12 JUDGE CHESTNUT: Of course, t h e r e s h o u l d be 

13 adequate c o n f i d e n t i a l i t y s a f e g u a r d s , whatever i s 

14 r e q u i r e d . 

15 Now, Mr. Dworetzky, I'm not sure how t h a t 

16 works i n w i t h you. But I don't see why you c o u l d n ot 

17 work w i t h ENRON on t h i s . 

18 Maybe a b e t t e r way o f s a y i n g i t 

19 a f f i r m a t i v e l y i s I would expect you t o share t h e 

20 r e s u l t s w i t h Mr. Dworetzky o r any e x p e r t t h a t 

21 Mr. Dworetzky has. 

22 I s t h a t c l e a r t o everybody? I don't want 

23 t o open a new round of argument because i t ' s 5 

24 o ' c l o c k and we s t i l l have a l o t o f w i t n e s s e s . We 

25 know t h a t you need d i r e c t i o n w i t h t h i s , and I t h i n k 
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1 t h a t s h o u l d be s u f f i c i e n t d i r e c t i o n f o r you t o move 

2 on. 

3 MR. BONNEY: Do you want t o s e t a t i m e f o r t h e 

4 c o n f e r e n c e c a l l on F r i d a y , Your Honor? 

5 JUDGE CHESTNUT: I t h i n k Judge Rainey and I 

6 b o t h have h e a r i n g s scheduled a t 10, so t h i s would 

7 g i v e us a good excuse t o r e s c h e d u l e them. How about 

8 9:30? I f you're n ot a b l e t o do i t , t h e n t h e company 

9 w i l l be d i r e c t e d t o p r o v i d e i t , and t h a t s h o u l d g i v e 

10 you F r i d a y and the weekend. 

11 MR. BONNEY: Your Honor, l e t me be c l e a r about 

12 t h a t . I'm a f r a i d i f i t ' s a n o t h e r o p t i o n o r d e r 

13 g r a n t i n g them t h e o p t i o n t o do t h i s o r n o t t h e n I 

14 know where w e ' l l be F r i d a y morning, and t h a t i s --

15 JUDGE CHESTNUT: That's y o u r r i g h t , i f you're 

16 t a l k i n g about f i l i n g an i n t e r l o c u t o r y a p p e a l . 

17 MR. BONNEY: I'm wondering what o b l i g a t i o n s 

18 y o u ' r e i m p o s i n g upon ENRON and Mr. Kinney r e g a r d i n g 

19 t h e a n a l y s i s . 

20 JUDGE CHESTNUT: The o b l i g a t i o n on t h e p a r t i e s 

21 i s a good f a i t h e f f o r t t o do i t y o u r s e l f . I don't 

22 want you t o j u s t go t h r o u g h t he moti o n s and say you 

23 c a n ' t do i t . 

24 MR. MILLER: We u n d e r s t a n d t h a t . Your Honor. 

25 JUDGE RAINEY: Mr. M i t c h e l l , you l o o k 
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1 MR. MITCHELL: No. I'm j u s t l i s t e n i n g . 

2 JUDGE CHESTNUT: -- c o n f l i c t e d o r compacted. 

3 MR. MITCHELL: No. I was j u s t making sure I 

4 caught up. 

5 JUDGE CHESTNUT: But l e t me j u s t t e l l you t h a t 

6 we b o t h f e e l v e r y s t r o n g l y t h a t , i f t h e r e c o r d 

7 c o n t a i n s t e s t i m o n y c o n c e r n i n g t h e impact o r t h e 

8 p r o j e c t e d impact o f the company o f the adopt i o n o f 

9 t h e ENRON p l a n , t h e n t h e r e c o r d s h o u l d c o n t a i n 

10 s i m i l a r i n f o r m a t i o n c o n c e r n i n g t h e e f f e c t i v e impact 

11 o f t h e p a r t i a l s e t t l e m e n t . 

12 Of course, i f t h e r e i s no r e c o r d e v i d e n c e 

13 c o n c e r n i n g t h e impact o f t h e ENRON p l a n , t h e n i t ' s 

14 n o t necessary t o address t h i s . But i f one i s i n , 

15 t h e y b o t h s h o u l d be i n . I f t h e y ' r e b o t h o u t , t h e n 

16 t h a t ' s f i n e . 

17 But I don't want t o t a l k about i t anymore. 

18 So p l e a s e be assured t h a t , o b v i o u s l y , we c o n s i d e r e d 

19 a l l o f your arguments v e r y c a r e f u l l y . 

20 Now, can we go on t o t h e ne x t w i t n e s s ? 

21 Mr. M i l l e r , do you have a w i t n e s s , o r are you g o i n g 

22 t o make a statement? 

2 3 MR. MILLER: No. Mr. Kinney, he's got h i s own 

24 s t a t e m e n t . 

25 CHRISTOPHER P. KINNEY, c a l l e d as a w i t n e s s , 
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1 be ing du ly sworn, t e s t i f i e d as f o l l o w s : 

2 JUDGE CHESTNUT: G i v e and s p e l l y o u r name f o r 

3 t h e r e c o r d . 

4 THE WITNESS: C h r i s t o p h e r P. Kinney, 

5 K-I-N-N-E-Y. 

6 JUDGE CHESTNUT: Mr. M i l l e r . 

7 MR. MILLER: Your Honor, Mr. Kinney i s 

8 s p o n s o r i n g Statement Number 11-R, and t h e r e a r e t h r e e 

9 e x h i b i t s a t t a c h e d t o t h a t s t a t e m e n t . At t h i s t i m e I 

10 would l i k e t o move t h a t s t a t e m e n t i n t o e v i d e n c e . 

11 JUDGE CHESTNUT: Any o b j e c t i o n ? 

12 (No a u d i b l e response.) 

13 JUDGE CHESTNUT: I t i s a d m i t t e d . 

14 (ENRON Statement 11-R was marked and 
a d m i t t e d . ) 

15 

16 JUDGE CHESTNUT: I s t h e r e any c r o s s f o r 

17 Mr. Kinney? 

18 I'm s o r r y . D i d you want t o do o r a l ? 

19 MR. MILLER: I t h i n k I would l i k e t o do t h a t , 

20 Your Honor. 

21 Your Honor, j u s t a b r i e f housekeeping 

22 m a t t e r . I spoke w i t h Mr. Bonney about t h i s . 

23 Mr. M i t c h e l l ' s r e j o i n d e r E x h i b i t JBM-7 c o n t a i n s a 

24 l e t t e r from Mr. Bonney t o me dat e d November 1 1 t h . I 

25 t h i n k Mr. Bonney would agree t h a t what concerns me i s 
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1 t h a t t h e r e ' s a st a t e m e n t i n t h e r e about b e i n g 

2 p r o v i d e d w i t h backup i n f o r m a t i o n t h a t I f i r s t 

3 r e q u e s t e d , and Mr. Bonney would agree w i t h me t h a t I 

4 l a t e r a d v i s e d him t h a t t h a t was not a l l t h e 

5 i n f o r m a t i o n t h a t I r e q u e s t ed on t h a t day. 

6 I s t h a t c o r r e c t , Mr. Bonney? 

7 MR. BGNNEY: Yes. At t h e same t i m e , i t was 

8 our vi e w t h a t t h a t was s u f f i c i e n t . 

9 MR. MILLER: R i g h t , w i t h o u t you w a i v i n g any 

10 " r i g h t as t o t h e s u f f i c i e n c y . 

11 MR. BONNEY: That's r i g h t . Thank you, s i r . 

12 DIRECT EXAMINATION 

13 BY MR. MILLER: 

14 Q. Mr. Kinney, have you had a chance t o 

15 r e v i e w t h e r e j o i n d e r t e s t i m o n y s u b m i t t e d by 

16 Mr. M i t c h e l l today? 

17 A. Yes, I have. 

18 Q. R e c o g n i z i n g t h a t you haven't had v e r y much 

19 o f a chance t o do t h a t , do you have any comments on 

20 t h e c o n t e n t i o n s t h a t Mr. M i t c h e l l makes i n t h a t 

21 t e s t imony? 

22 A. Yes, I do. 

23 Q. Would you pl e a s e s t a t e them f o r t h e 

24 r e c o r d . 

2 5 A . I would l i k e t o b e g i n on Page 4 o f t h e 
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1 r e j o i n d e r t e s t i m o n y o f B a r r y M i t c h e l l , L i n e s 2 

2 t h r o u g h 9, t h e f i r s t q u e s t i o n and answer r e g a r d i n g 

3 h i s S e c t i o n 3, "Mr. Kinney's f i n a n c i a l a n a l y s i s i s 

4 i n c o r r e c t . " 

5 I n L i n e s 2 t h r o u g h 9, he draws t h e 

6 c o n c l u s i o n t h a t t h e o n l y way he c o u l d r e p l i c a t e my 

7 r e s u l t s i s t o not r e f l e c t t h e 20-p e r c e n t r a t e 

8 r e d u c t i o n i n the ENRON p l a n and t h a t t h a t would 

9 r e p r e s e n t a v e r y fundamental e r r o r . I d i d not make 

10 t h a t e r r o r , f o r t h e r e c o r d . I d i d i n c l u d e t h e 20-

11 p e r c e n t r a t e r e d u c t i o n . 

12 Then t h e next quest i o n t h a t b e g i n s on L i n e 

13 11 and c o n t i n u e s on Page 4 and t h e n to. Page 5, c a r r y 

14 over o n t o L i n e 11 o f Page 5 r e g a r d i n g t h e 

15 q u a n t i t a t i v e v e r s u s q u a l i t a t i v e assessment by S & P . 

16 My o r i g i n a l t e s t i m o n y was i n t e n d e d t o r e f l e c t t h e 

17 f a c t t h a t , t o my knowledge, S & P has n o t p u b l i s h e d 

18 q u a n t i t a t i v e benchmarks s i n c e -- and my e s t i m a t e was 

19 1994. 

20 I b e l i e v e i n Mr. M i t c h e l l ' s t e s t i m o n y 

21 t h e r e was c r o s s t e s t i m o n y t h a t was p r o v i d e d e a r l i e r . 

22 He a f f i r m e d t h e f a c t t h a t he d i d use q u a n t i t a t i v e 

23 benchmarks from 1994. 

2 4 On Page 5 i n t h e n e x t quest i o n , "any o t h e r 

25 comments on Mr. Kinney's t e s t i m o n y ? " The answer says 
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1 on L i n e 15, " I do n o t u n d e r s t a n d how he can c l a i m t o 

2 have had i n s u f f i c i e n t i n f o r m a t i o n and t i m e ..." I 

3 don't b e l i e v e anywhere i n my t e s t i m o n y d i d I c l a i m I 

4 had i n s u f f i c i e n t t i m e . 

5 What I d i d c l a i m i n my t e s t i m o n y was t h a t 

6 I had i n s u f f i c i e n t i n f o r m a t i o n t o e v a l u a t e t h e 

7 t e s t i m o n y i n a manner t h a t would be c o n s i s t e n t w i t h 

8 s t a n d a r d p r a c t i c e i n f i n a n c i a l a n a l y s i s . 

9 I would l i k e t o expand on t h a t by s a y i n g 

10 t h a t t h e f i r s t s t e p i n d o i n g so would be t o a t t e m p t 

11 t o r e p l i c a t e . Not h a v i n g t h e u n d e r l y i n g f i n a n c i a l 

12 i n f o r m a t i o n which produces t h e r a t i o s i n t h e t a b l e 

13 t h a t he had i n h i s r e b u t t a l t e s t i m o n y , what I would 

14 a t t e m p t t o do f i r s t i s t o r e p l i c a t e t h a t i n f o r m a t i o n 

15 g i v e n t h e assumptions t h a t I had t o work w i t h . 

16 Given t h e assumptions t h a t I had t o work 

17 w i t h , I s i m p l y c o u l d n ot r e p l i c a t e t h a t f i n a n c i a l 

18 i n f o r m a t i o n . That's why I was s a y i n g I must have had 

19 i n s u f f i c i e n t i n f o r m a t i o n i n o r d e r t o e v a l u a t e t h e 

20 t e s t i m o n y . 

21 On the n e x t page. Page 6, L i n e s 1 t h r o u g h 

22 5, t h e sta t e m e n t i s made t h a t ENRON s h o u l d have t a k e n 

2 3 i n t o account t h e f i n a n c i a l impact o f t h e ENRON p l a n 

24 b e f o r e s u b m i t t i n g t h e ENRON p l a n . 

25 I r e f e r t o t h e QRO E x h i b i t 5 i n t h e 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

i n i t i a l p l a n i n which t h e r e i s a d i r e c t i o n by t h e 

Commission t o cause PECO t o reduce t h e c a p i t a l i z a t i o n 

o f t h e company w i t h t h e proceeds f r o m t h e bond, from 

t h e t r a n s i t i o n bond f i n a n c i n g and p r i m a r i l y t o use 

tho s e proceeds t o reduce debt t o p r e s e r v e t h e 

f i n a n c i a l i n t e g r i t y o f PECO. 

So I would say t h a t t h e y d i d address t h e 

f a c t t h a t PECO's f i n a n c i a l i n t e g r i t y s h o u l d be 

m a i n t a i n e d under t h e p l a n . 

On Page 6 

That's a l l . That's a l l I have. Your 

Honor. 

JUDGE CHESTNUT: Mr. Smith. 
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1 JUDGE CHESTNUT: Mr. Smith? 

2 BY MR. SMITH: 

3 Q Mr. Kinney, what are the things you t a l k e d about 

4 there? I t h i n k you said t h a t the QRO addressed f i n a n c i a l 

5 i n t e g r i t y . Do you r e c a l l t h a t piece of your testimony? 

6 A Yes. 

7 Q Can you j u s t go over i t again? 

8 A What I said was i n E x h i b i t 5 of the i n i t i a l p lan, 

9 the d r a f t QRO contained a statement. I may not be using 

10 the r i g h t l e g a l term. I am not a lawyer. But the 

11 statement t h a t says t h a t the Commission should be compeled 

12 t o have PECO use the proceeds from the t r a n s i t i o n bond 

13 finance t o reduce c a p i t a l i z a t i o n p r i m a r i l y i n the form of 

14 debt r e d u c t i o n so as t o preserve the f i n a n c i a l i n t e g r i t y of 

15 the --

16 Q I t want t o be c l e a r . We are t a l k i n g about the 

17 QRO t h a t was appended t o the Choice Plan? 

18 A To the Choice Plan. 

19 Q Did i t say t h a t the proceeds would be used t o 

20 p r i m a r i l y reduce the company's c a p i t a l i z a t i o n , p e r i o d , and 

21 you are i n t e r p r e t i n g t h a t t h a t means appl i e d p r i m a r i l y t o 

22 debts or — 

23 A I believe i t said p r i m a r i l y t o debt. 

24 Q What paragraph of the --

25 A I don't have i t i n front of me. 
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1 Q Okay. Here i s a copy of the paragraph 10 of t h a t 

2 a r t i c l e . That paragraph states t h a t --

3 JUDGE CHESTNUT: Would you i d e n t i f y the document you 

4 have. I t ' s s t i l l not r e a l c l e a r . 

5 MR. SMITH: I am r e f e r r i n g t o the document t h a t --

6 t h i s i s the q u a l i f i e d r a t e order t h a t was attached t o the 

7 ENRON Choice Plan as appendix — 

8 THE WITNESS: E x h i b i t 5, I t h i n k i s what I have. 
9 E x h i b i t 5. 

10 BY MR. SMITH: 

11 Q Okay. And the paragraph i n question i n d i c a t e s 

12 t h a t the — 

13 A What i t says i s Chase, i f I can j u s t read --

14 JUDGE CHESTNUT: No. 

15 THE WITNESS: Don't read i t ? Sorry. 

16 JUDGE CHESTNUT: No. 

17 BY MR. SMITH: 

18 Q I n your opinion as a f i n a n c i a l expert would 

19 reducing the balance sheet dent i n a d i s p r o p o r t i o n a t e 

20 amount t o e q u i t y , necessarily have a p o s i t i v e e f f e c t on the 

21 company's f i n a n c i a l i n t e g r i t y ? 

22 A A l l other f a c t o r s being the same i f you reduce 

23 more debt you would have b e t t e r access t o the c a p i t a l 

24 markets and have more f i n a n c i a l i n t e g r i t y . 

25 Q What would be the effect of reducing a 
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1 d i s p r o p o r t i o n a t e amount of debt on the savings created by 

2 s e c u r i t i z a t i o n ? 

3 A Well, t h a t ' s -- t h a t involves a l o t of moving 

4 p a r t s . There would have t o be assumptions i n t h a t a n a l y s i s 

5 regarding the stock p r i c e , the purchase of the stock, the 

6 p r i c e a t which the stock i s re-purchased, v i s - a - v i s the 

7 debt, the premia of the debt f o r the debt t h a t ' s 

8 re-purchased. So I couldn't conclude, you know, from t h a t . 

9 Q Generally speaking, statements of s e c u r i t i z a t i o n 

10 are generated from two sources; correct? 

11 A Correct. 

12 Q The f i r s t i s by r e p l a c i n g higher cost debt w i t h 

13 lower cost debt. The second i s r e p l a c i n g high cost e q u i t y 

14 w i t h low cost debt. I s t h a t correct? 

15 A Correct. 

16 Q PECO has already a low cost debt s t r u c t u r e p r i o r 

17 t o the s e c u r i t i z a t i o n ; correct? 

18 A I don't know i f I would c h a r a c t e r i z e i t as low 

19 cost debt s t r u c t u r e . 

20 Q W i l l you accept t h a t the — t h a t i t ' s about 7.82 

21 percent long term debt c u r r e n t l y ? And would you accept 

22 t h a t i t ' s about 7 percent embedded long term debt? We can 

23 make those subject t o check afterwards, Mr. Kinney, i f 

24 t h a t ' s okay. I am not going t o f o l l o w up on t h a t . 

25 A Okay. Well I accept t h a t subject t o check, then. 
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1 Q Would you accept t h a t e q u i t y tends t o be more 

2 expensive than debt? 

3 A Well, i t depends on the p r i c e at which you are 

4 purchasing. I f you are purchasing e q u i t y and r e l a t i v e t o 

5 become value what t h a t p r i c e i s , because you are d e a l i n g i n 

6 a r e g u l a t o r y environment w i t h moving p a r t s , you have got 

7 the r e g u l a t o r y e q u i t y and then you have a c t u a l e q u i t y as 

8 determined by the market c a p i t a l i z a t i o n of the company. 

9 Q On book e q u i t y , t o your knowledge, has t h i s 

10 Commission normally provided f o r a r e t u r n t h a t exceeds what 

11 you would expect t o see on the debt t h a t -- the debt l e v e l s 

12 t h a t we t a l k e d about? 

13 A Yes. 

14 Q Thank you. Could you t u r n i n your w r i t t e n 

15 testimony t o the t a b l e E x h i b i t 1, which i s r i g h t a f t e r the 

16 w r i t t e n testimony? 

17 A Yes. 

18 Q You have reported there one of the f i v e Standard 

19 & Poor's r a t i o s ? 

20 A Yes. 

21 Q And i s t h a t t o t a l r a t i o of debt t o t a l c a p i t a l ? 

22 A Yes. 

23 Q Standard & Poor's i n the document, the '94 

24 document and '97 documents t h a t you were t a l k i n g about 

25 earlier, have indicated that there are two other ratios 
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1 t h a t q u a n t i t a t i v e r a t i o s t h a t they consider t o be more 

2 important than t h i s r a t i o i n determining a bond r a t i n g . I s 

3 t h a t your understanding? 

4 A I am not sure they say those two are more 

5 important. I n terms of measures of p r o f i t a b i l i t y they are 

6 more important ones. But i n terms of a c t u a l measures of 

7 balance sheet l e v e l , t h i s i s probably the most important. 

8 And they r e f e r i n t h e i r 1997 update t o three r a t i o s , one of 

9 which i s t o t a l debt t o t o t a l - -

10 Q Can you f i n d t h a t statement and read i t allowed, 

11 please. 

12 A I t ' s not a statement. I t ' s j u s t a c h a r t . 

13 Q Okay. I am going t o ask you t o hold t h a t 

14 document f o r a minute because -- w e ' l l come back t o t h a t i n 

15 j u s t a t second. You provided some assumptions t h a t you 

16 used i n c a l c u l a t i n g these r a t i o s ? Or t h i s r a t i o ? 

17 A Yes. 

18 Q Provided t h a t t o PECO yesterday around noon-ish? 

19 A No I provided t h a t day before yesterday i n the 

20 evening. 

21 Q Okay. I don't want t o ask you about the e n t i r e 

22 l i s t . I want t o get a few of these on the record and make 

23 sure I understand what they are. 

24 A Sure. 

25 Q You say t h a t t o s i m p l i f y matters, the Choice Plan 
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i s assumed t o be implemented on January 1st, 1999; c o r r e c t ? 

A Right. 

Q So t h a t means t h a t when you c a l c u l a t e d the f i n a l 

e n t r y r i g h t here, there were four months of r a t e discounts 

t h a t would be provided by PECO Energy which you d i d not 

take c o n s i d e r a t i o n of --

7 A We I j u s t took c o n s i d e r a t i o n of them f o u r 

8 months l a t e r than they a c t u a l l y would occur and the reason 

9 I d i d t h a t i s because I wanted t o get, I wanted the 

10 f i n a n c i a l r a t i o i n 1998 t o produce the benchmark t o produce 

11 the benchmark r a t i n g s as i f the t r a n s a c t i o n had not 

12 occurred so t h a t I could see the f u l l impact of the plan on 

13 a f u l l year basis. 

14 Q How d i d you r e f l e c t then t h a t l o s t revenue f o r 

15 those 

16 A I j u s t deferred b a s i c a l l y f o r the f o u r months. 

17 So my analysis would continue on four months longer than 

18 the a c t u a l p l a n t . I t ' s a four month delay. I t ' s not l o s t . 

19 Q So instead of s t a r t i n g i n September of '98 and 

20 extending out f o r ten years you s t a r t i n January of '99 and 

21 extend out f o r ten years beyond t h a t --

22 A Exactly. 

23 Q So t h a t the day from t h i s four months a c t u a l l y 

24 picked up from the f r o n t end and moved t o the back, ten 

25 years l a t e r ? 
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1 A Well, no, because the f i n a n c i a l impact of the 

2 f i r s t f o u r months i s f e l t , i t ' s f e l t i n the model i n the 

3 f i r s t f our months of my model as w e l l . So a l l you have 

4 done i s deferred f o r four months the impact i n the model. 

5 Q Okay. Moving down t o I t h i n k the f o u r t h one on 

6 your l i s t , you said costs of production and ope r a t i n g 

7 expenses are assumed t o remain constant. 

8 A Yes. 

9 Q So what you are saying there i s when you modeled 

10 the f i n a n c i a l impact on PECO Energy, you assumed t h a t i t 

11 would have no increase i n the cost of production i n 

12 operating expenses over the next ten years? 

13 A That's c o r r e c t . 

14 Q I f PECO does have increases i n costs over the 

15 next t e n years, t h a t would mean t h a t they would be, the 

16 company would have -- less resources a v a i l a b l e d u r i n g t h a t 

17 time frame. Am I r i g h t ? 

18 A That's c o r r e c t . 

19 Q Which are not r e f l e c t e d i n the rates? 

20 A Correct. 

21 JUDGE CHESTNUT: Turn t o the f o u r t h l i n e down i n the 

22 i n t e r e s t t o debt area. I t shows the i n t e r e s t t o debt of 

23 8.6 percent. 

24 THE WITNESS: Right. 

25 BY MR. SMITH: 
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1 Q I want t o assure you t h a t because we had t h a t 

2 subject t o check discussion. Another h a l f dozen p o i n t s 

3 down you said the remaining r e g u l a t o r y assets w i l l be 

4 amortized over 30 years? 

5 A Yes. 

6 Q I n a competitive environment; 30 years, i s t h a t 

7 based on a r e g u l a t o r y environment? 

8 A Yes. Because t h a t the assumption i s those 

9 r e g u l a t o r y environment i s f o r a T&D company. 

10 Q I s i t your opinion the a m o r t i z a t i o n p e r i o d of 30 

11 years f o r a competitive environment i s s t i l l appropriate? 

12 A Well, f o r the T&D company i t ' s s t i l l a monopoly 

13 company, so 30 years may be appropriate. 

14 Q Were any of the r e g u l a t o r y assets t h a t you are 

15 t a l k i n g about here generation r e l a t e d r e g u l a t o r y assets? 

16 A No. I b e l i e v e generation r e g u l a t o r y assets have 

17 been w r i t t e n o f f . 

18 Q So your assumption i s t h a t a l l of the generation 

19 r e g u l a t o r y assets are w r i t t e n o f f ? 

20 A Yes. 

21 Q You i n d i c a t e t h a t e a r l i e r on i n the remaining 

22 generation assets are pure market value so there's no 

23 r e g u l a t o r y assets t o -- but they are s t i l l c a r r i e d on the 

24 books? 

25 A Yes. 
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1 Q What am o r t i z a t i o n p e r i o d d i d you use f o r those? 

2 A Just the r e g u l a r a m o r t i z a t i o n f o r the PECO has 

3 experienced f o r t h e i r generation assets. 

4 Q How many years was t h i s ? 

5 A I am not sure. 

6 JUDGE CHESTNUT: Range? I mean roughly? 

7 THE WITNESS: Probably 20 t o 30 s t r a i g h t l i n e , i f we 

8 book. 

9 BY MR. SMITH: 

10 Q The l a s t one i n your other assets i n the second 

11 sentence. I n a d d i t i o n , the $2 b i l l i o n w r i t e o f f of 

12 r e g u l a t o r y expense claims the t o t a l amount of c a p i t a l 

13 requirements. Do you see that? 

14 A Yes. 

15 Q There's one r a t i o c a l c u l a t i o n . Let me see i f you 

16 get the t h i n g . You're assuming t h a t there i s a $2 b i l l i o n 

17 w r i t e o f f of equity? 

18 A Right. 

19 Q And then the one r a t i o t h a t you c a l c u l a t e i s debt 

20 t o e q u i t y and you, i n c a l c u l a t i n g t h a t , you then assume 

21 away the w r i t e o f f t h a t you j u s t assumed was going t o 

22 occur. I s t h a t what t h a t says? 

23 A No. Your premise i s i n c o r r e c t . 

24 Q Okay. Please e x p l a i n t h a t t o me. 

25 A I f you look at my Exhibit Number 3, table CPK-1 I 
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1 have c a l c u l a t e d a l l of the S&P rates from i t s c r i t e r i a from 

2 1999 t o the year 2005. That's e x a c t l y the t h r e e . I n 

3 e x h i b i t -- I b e l i e v e t h a t ' s E x h i b i t 3. Maybe t h a t ' s 

4 E x h i b i t 2. I'm so r r y . And E x h i b i t 1, I simply e x t r a c t e d 

5 one r a t i o as a method of showing the impact t h a t one 

6 p a r t i c u l a r range of assumption could have on any one of 

7 these r a t i o s . 

8 Q Okay. I n c a l c u l a t i n g t h a t r a t i o which i s the 

9 t o t a l debt t o t o t a l c a p i t a l the one t h a t ' s i s o l a t e d i n 

10 t a b l e 1, d i d you do what I described a few moments ago? 

11 A That's e x a c t l y what E x h i b i t 1 says which i s I d i d 

12 the r a t i o w i t h and wi t h o u t the $2 b i l l i o n w r i t e o f f t o show 

13 the magnitude of the d i f f e r e n c e i n the r a t i o given t h a t one 

14 change of assumption. 

15 Q I n E x h i b i t 3, the t a b l e CPK-1 t h a t you were j u s t 

16 t a l k i n g about, the one where you used a l l f i v e of the -- I 

17 am so r r y . I am going t o have t o j u s t l e t t h a t go. Let's 

18 take a quick look a t the '97 document, again. The --

19 A Sorry. What d i d you say. 

20 Q Ninety-seven document, the Standard & Poor's 

21 document. At the bottom of the second page i n the s e c t i o n 

22 labeled f i n a n c i a l p r o f i l e , there's a sentence a t the bottom 

23 of t h a t page t h a t begins, f i n a n c i a l parameters t h a t are 

24 i n c r e a s i n g l y viewed as re l e v a n t and r e l i a b l e . Could you 

25 t e l l us which of the parameters are — Standard & Poor's 
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1 s t a t e s as being i n c r e a s i n g l y r e l e v a n t and r e l i a b l e ? 

2 A Well, what i t says i s there i s i n c r e a s i n g l y 

3 viewed as re l e v a n t and r e l i a b l e and coverage of f i x e d 

4 f i n a n c i a l changes by cash flow and cash from t h e i r 

5 operations t o t o t a l debt. 

6 Q Those two, those are not the ones t h a t you 

7 i s o l a t e d i n t a b l e 1? 

8 A No. But t h a t ' s not p a r t of Table 1. Table 1's 

9 purpose i s t o show how one r a t i o could be a f f e c t e d by one 

10 simple change of assumption d r a s t i c a l l y . I c a l c u l a t e d a l l 

11 the r a t i o s i n Table 2, i n c l u d i n g those r a t i o s which S&P 

12 mentioned as being the ones viewed as i n c r e a s i n g l y r e l e v a n t 

13 and r e l i a b l e . 

14 MR. SMITH: Thank you. No f u r t h e r questions. 

15 JUDGE CHESTNUT: Does anybody else have any 

16 questions f o r Mr. Kinney? 

17 (No response.) 

18 JUDGE CHESTNUT: Any r e d i r e c t ? 

19 MR. MILLER: May I have one moment w i t h the witness, 

20 Your Honor. 

21 JUDGE CHESTNUT: C e r t a i n l y . 

22 (Pause.) 

23 REDIRECT EXAMINATION 

24 BY MR. MILLER: 

25 Q Mr. Kinney, you were asked a question about the 
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1 debt cost t h a t you used f o r PECO. What was the d e r i v a t i o n 

2 of t h a t number? 

3 A I n t e r e s t rates f o r debt? 

4 Q Yes. 

5 A The i n t e r e s t rates f o r debts were derived from a 

6 FERC Form 1 f i l i n g of PECO i n which they i n d i c a t e t h e i r 

7 average cost long term debt i s 8.6 percent and t h e i r 

8 average cost short term debt i s 5.65 percent. 

9 MR. MILLER: That's a l l I have, Your Honor. 

10 JUDGE CHESTNUT: Recross? 

11 (No response.) 

12 JUDGE CHESTNUT: Thank you very much. 

13 MR. SMITH: No, Your Honor. 

14 JUDGE CHESTNUT: Are we going t o pi c k up Mr. Fastow 

15 or --

16 MR. CLEARFIELD: We can take Mr. Fastow now i f he's 

17 here. Are you here? 

18 JUDGE CHESTNUT: Mr. Fastow., do you want t o r a i s e 

19 your r i g h t hand, please. 

20 ANDREW S. FASTOW, ca l l e d as a witness, having been 

21 duly sworn, was examined and t e s t i f i e d as follows: 

22 JUDGE CHESTNUT: Please s i t down. Give and s p e l l 

23 your name f o r the record. 

24 (Pause.) 

25 JUDGE CHESTNUT: Are you ready, Mr. M i l l e r ? 
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1 MR. CLEARFIELD: I ' l l be doing. 

2 JUDGE CHESTNUT: Sorry. Continue. 

3 MR. CLEARFIELD: Thank you. Mr. Fastow i s 

4 sponsoring two statements. Your Honor, EESPI Statement 

5 Number 8 and EESPI Statement Number 8-R and I ask t h a t they 

6 be moved i n t o the record subject t o any appropriate motions 

7 t o s t r i k e . 

8 JUDGE CHESTNUT: Any objection? 

9 (No response.) 

10 JUDGE CHESTNUT: The documents are admitted. 

11 (EESPI Statements Nos. 8 and 8-R were produced and 
marked f o r i d e n t i f i c a t i o n and admitted i n 

12 evidence.) 

13 DIRECT EXAMINATION 

14 BY MR. CLEARFIELD: 

15 Q Do you have a d d i t i o n s or c o r r e c t i o n s t o those 

16 statements? 

17 A Sorry? 

18 Q Any ad d i t i o n s or corrections? 

19 A No. 

20 MR. CLEARFIELD: He's a v a i l a b l e f o r cross. 

21 JUDGE CHESTNUT: Mr. Mickens? 

22 CROSS EXAMINATION 

23 BY MR. MICKENS: 

24 Q Good afternoon, Mr. Fastow. 

25 A Good afternoon. 
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1 Q My name i s Ken Mickens and I represent the O f f i c e 

2 of T r i a l S t a f f . I have a couple c l a r i f y i n g questions. 

3 Page 5 of Statement Number 8. 

4 A Yes. 

5 Q Again on l i n e 14, there you i n d i c a t e t h a t i n i t s 

6 r e p l y t o the Choice Plan PECO states t h a t the f i n a n c i n g 

7 proposal of the Choice Plan includes a p r o f i t w i t h a net 

8 present value of approximately $1 b i l l i o n . You asked 

9 y o u r s e l f i s t h a t accurate and you say you don't t h i n k so. 

10 And you i n d i c a t e there t h a t you do know t h a t the 

11 Choice Plan's p r o f i t a b i l i t y would be at l e a s t $500 m i l l i o n 

12 less than PECO's p r o f i t under the p a r t i a l settlement 

13 proposal. I s t h a t correct? 

14 A That i s what I s t a t e on page 5, yes. 

15 Q My question t o you i s how d i d you a r r i v e a t t h a t 

16 c a l c u l a t i o n ? 

17 A Which c a l c u l a t i o n ? The 500 m i l l . 

18 Q The c a l c u l a t i o n I j u s t r e f e r r e d t o . 

19 A Okay. 500 m i l l . Well, I d i d i t conceptually and 

20 i t r e a l l y doesn't have t o be much more complicated than 

21 t h a t . I f you look a t the a d d i t i o n a l r a t e cuts t h a t the 

22 r a t e payers of Pennsylvania w i l l get under the Choice under 

23 the p a r t i a l settlement t h a t ' s approximately $600 m i l l i o n of 

24 r e d u c t i o n i n ITC and CTC under the ENRON Choice Plan. 

25 Well, where is that going under the partial 
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1 settlement plan? I t ' s going t o PECO. I don't know t h a t 

2 you have t o get much more complicated than t h a t i n the 

3 analysis t o understand the r e l a t i v e value t o the two 

4 companies. 

5 Q Okay. I f you d i d n ' t a r r i v e a t a t o t a l f i g u r e 

6 n e c e s s a r i l y t h a t PECO would, the p r o f i t t h a t PECO would 

7 receive under the p a r t i a l settlement? 

8 A I can't -- from the i n f o r m a t i o n t h a t ' s been 

9 provided by PECO, and as we saw today, we have a lack of 

10 i n f o r m a t i o n . Mr. M i t c h e l l has been u n w i l l i n g t o give us 

11 i n f o r m a t i o n . I am not able t o c a l c u l a t e PECO's p r o f i t s . 

12 However, I am able t o look a t the a d d i t i o n a l saving 

13 t o the r a t e payers under the Choice Plan versus under the 

14 p a r t i a l settlement and I use t h a t as a proxy on a r e l a t i v e 

15 basis t o show t h a t ENRON i s earning less money than PECO i s 

16 earning on i t , a t l e a s t t o the tune of $600 m i l l i o n which 

17 i s the re d u c t i o n i n ITC and CTC under the Choice Plan 

18 versus under the p a r t i a l settlement. 

19 Q Okay. And you d i d n ' t evaluate any other issues 

20 t h a t might impact t h a t amount other than the ITC --

21 A I cannot c a l c u l a t e , t o answer your question 

22 again, I cannot c a l c u l a t e PECO's p r o f i t a b i l i t y because I 

23 have not received enough i n f o r m a t i o n from PECO t o do so. 

24 MR. MICKENS: That's a l l I have. Your Honor. 

25 JUDGE CHESTNUT: Mr. Steinmetz. 
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1 MR. STEINMETZ: Good evening, Mr. Fastow. 

2 THE WITNESS: Good evening. 

3 MR. STEINMETZ: My name i s Steve Steinmentz and I am 

4 w i t h the O f f i c e of Consumer Advocate. 

5 BY MR. STEINMETZ: 

6 Q I n your response t o Fumo Set 5 Number 52, you 

7 s t a t e t h a t a d r a f t agreement of the ITC s h o r t f a l l agreement 

8 would be --

9 A Excuse me. I j u s t need t o f i n d t h a t . Fumo Set 

10 5, I am s o r r y . 

11 Q Number 52. 

12 A Yes. I am there. 

13 Q You s t a t e t h a t a d r a f t of the ITC s h o r t f a l l 

14 agreement w i l l be prepared as a supplemental agreement. 

15 Have you prepared t h a t supplemental excuse me, 

16 supplement e x h i b i t . 

17 A No, I have not. 

18 Q Do you intend t o f i l e a supplemental e x h i b i t of 

19 the ITC s h o r t f a l l agreement? 

20 A I t i s -- i t w i l l be prepared at a supplemental 

21 e x h i b i t t h a t ' s what I answered and yes, I would -- t h a t i s 

22 s t i l l the case. 

23 Q And i t w i l l be prepared i n time before the close 

24 of the record i n t h i s proceeding? 

25 A At t h i s point I do not know when i t w i l l be 
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1 prepared. 

2 Q Do you know how much the ITC s h o r t f a l l agreement 

3 w i l l cost? 

4 A No, I do not. 

5 Q Do you know how i t w i l l be paid for? 

6 A I t w i l l be paid f o r by ENRON. 

7 Q So i t w i l l not be included i n the ITC s t r i p of 

8 rat e s i n attachment A of Steven Kean's e x h i b i t ? 

9 A I'd have t o see the e x h i b i t you are r e f e r r i n g t o . 

10 JUDGE CHESTNUT: When you say ENRON, what ENRON? 

11 Which ENRON? Enron Corp? 

12 THE WITNESS: EESPI. I t w i l l be paid by Enron Corp, 

13 a consolidated s u b s i d i a r y of ENRON. 

14 BY MR. STEINMETZ: 

15 Q So t h a t would mean i t could not be included i n 

16 ITC --

17 A Again, I'd have t o see the e x h i b i t you are 

18 r e f e r r i n g t o t o answer your question. 

19 Q I t ' s e x h i b i t s t o Statement Number 1-R and t h a t ' s 

20 attachment A? 

21 A I don't have Mr. Kean's -- okay. I am on t h a t 

22 page and i f you would, could you ask the question again, 

23 please. 

24 Q Sure. My questions would the costs associated 

25 w i t h ITC s h o r t f a l l agreement be included w i t h i n the CTC 
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1 s t r i p of rates going down through 2008 on t h i s e x h i b i t ? 

2 A Well, l e t me t r y t o answer the question a l i t t l e 

3 d i f f e r e n t l y and i f I don't answer i t , please l e t me know. 

4 Q Sure. 

5 A ENRON i s paying $5,461 b i l l i o n t o PECO under the 

6 Choice Plan and i n exchange, i t would receive t r a n s i t i o n 

7 bonds. The t r a n s i t i o n bonds have stated cash flo w , the ITC 

8 t o support the t r a n s i t i o n bonds. A l l other costs than the 

9 t r a n s a c t i o n are borne by ENRON. 

10 So we could go through -- we could continue t o go 

11 through these, but the ITC cash flows what were provided as 

12 the Choice Plan are the cash flows i n support of the 

13 t r a n s i t i o n bonds. That i s what ENRON, those are the t o t a l 

14 cash flows. There's no other cost. So the answer t o your 

15 question i s -- your question was phrased i s i t included. 

16 That i s not a c o r r e c t phase-in of the questions. I don't 

17 t h i n k . 

18 Q Well, w i l l i t be — 

19 A And there w i l l be no a d d i t i o n a l cost f o r PECO or 

20 f o r the r a t e payers w i t h respect t o the ITC s h o r t f a l l 

21 agreement. 

22 Q Okay. So i t w i l l not be included. Because 

23 the --

24 A I don't understand the question. 

25 Q Because the ITC stream w i l l be general p r i n c i p a l 
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1 and i n t e r e s t t o repay the t r a n s i t i o n bonds? 

2 A The ITC stream i s a stream of cash. That i s used 

3 t o s e r v i c e the t r a n s i t i o n bonds. Okay? Period. 

4 Q Okay. Let's t a l k about the l i m i t a t i o n on ITC 

5 s h o r t f a l l agreement regarding l o s s , r e d u c t i o n i n sales from 

6 present. 

7 A Uh-huh. 

8 Q I b e l i e v e the ITC s h o r t f a l l agreement, i f I 

9 understand i t , w i l l p r o t e c t r a t e payers f o r d e c l i n e i n 

10 sales. I s t h a t correct? 

11 A Could you r e f e r me t o any p a r t i c u l a r statement or 

12 i n t e r r o g a t o r y ? 

13 Q Well, page 20 of your d i r e c t testimony i n t h i s 

14 case. You s t a t e on l i n e 8 --

15 A I am so r r y . This i s Statement Number 8? 

16 Q Yes. 

17 A Page 20. Okay. 

18 Q On l i n e 7 i f annual sales d e c l i n e r e s u l t s i n a 

19 ITC increase the guaranty w i l l pay any s h o r t f a l l up t o the 

20 guaranty amount wi t h o u t any impact on the r a t e payers' 

21 b i l l . Do you see that? 

22 A Yes, I do. 

23 Q My question i s would -- I am searching f o r the 

24 percentage, e s s e n t i a l l y t h a t t h a t agreement would p r o t e c t 

25 i n the event of any sales d e c l i n e . I n other words, would a 
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1 5 percent d e c l i n e i n sales be covered completely by the ITC 

2 s h o r t f a l l agreement? 

3 A Well, the answer t o t h a t , I b e l i e v e , we have 

4 st a t e d t h i s i n the testimony, may not have been my 

5 testimony, i s t h a t we w i l l have a r a t i n g agency size the 

6 amount of the guaranty or the ITC s h o r t f a l l t o a t r i p l e A 

7 ra t e d l e v e l . Okay? I do not know what the amount would be 

8 because i t would be up t o the r a t i n g agency t o make t h a t 

9 determination. 

10 But the concept here i s t h a t t o get t h a t t o a t r i p l e 

11 A l e v e l from the r a t i n g agency i t would have t o be, they 

12 would stress t h a t t o a very -- i t would be a very extreme 

13 s t r e s s t e s t which would mean t h a t i t would be h i g h l y 

14 u n l i k e l y t h a t a load decline would exceed what they have 

15 seized as the A the ITC s h o r t f a l l . 

16 So the concept i s t h a t ENRON, t h e r e f o r e , t h i s t r i p l e 

17 A i s meant t o be close t o r i s k f r e e . I f the United States 

18 Government i s t r i p l e A, then ENRON, t h e r e f o r e , as a r e s u l t , 

19 i s assuming a l l of the load r i s k , load d e c l i n e r a t e . The 

20 important t h i n g t o n o t i c e , the d i f f e r e n c e between the 

21 Choice Plan and the p a r t i a l settlement i s under the p a r t i a l 

22 settlement PECO also assumes load d e c l i n e r i s k , but updated 

23 p a r t i a l event. 

24 I f load goes up, PECO doesn't give t h a t money back 

25 where under the Choice Plan i f load goes up and there's 
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1 excess cash flow, ENRON gives t h a t back, so t h a t goes back 

2 t o the b e n e f i t s of the r a t e payers. 

3 Q I understand. I am t r y i n g t o concentrate on load 

4 d e c l i n e r i g h t now. And you cannot t e l l me t o what extent 

5 load r a t e payers would be at r i s k . I don't know i f --

6 A I t h i n k I answered t h a t question. I ' l l do i t 

7 again. I wanted t o -- the answer t o the question i s --

8 Q Excuse me, s i r . Could you w a i t t i l l there's a 

9 question. 

10 (Pause.) 

11 BY MR. STEINMETZ: 

12 Q You cannot t e l l me w i t h precise c e r t a i n t y what 

13 percentage of load decline would exceed the guaranties 

14 contained i n the s h o r t f a l l agreement. I s t h a t c orrect? 

15 A I could t e l l you t h a t we have agreed t o have a 

16 r a t i n g agency size t h a t t o a t r i p l e A r i s k l e v e l and we 

17 w i l l be w i l l i n g t o provide an ITC s h o r t f a l l agreement f o r 

18 t h a t t r i p l e A r i s k l e v e l . I t would be up t o the r a t i n g 

19 agency t o seize t h a t amount. 

20 Q Okay. Continuing i n t h a t same paragraph, you 

21 claim t h a t , I am s t a t i n g on l i n e 9, now --

22 A T e l l me the page again. I closed my book. 

23 Q That was page 20. I n c o n t r a s t , under the p a r t i a l 

24 settlement, the ITC payment w i l l be increased w i t h a 

25 corresponding decrease in the remaining CTC up to the 
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1 amount of the combined CTC/ITC payment and then you 

2 concluded, i n e i t h e r case the t o t a l r a t e paid by the r a t e 

3 payers w i l l not increase unless there's a c a t a s t r o p h i c 

4 d e c l i n e i n energy usage from the base load l e v e l . 

5 My question t o you i s what p r o v i s i o n of the p a r t i a l 

6 settlement w i l l allow PECO t o come back i n the event the 

7 load declines and increase the ITC rates payable, t o be 

8 paid by r a t e payers? 

9 A I do not know the answer t o t h a t question. I 

10 would have t o ask f o r some help from any a t t o r n e y t o 

11 reference you the exact p r o v i s i o n . 

12 Q You d i d s t a t e on l i n e 11 t h a t i n e i t h e r case, the 

13 t o t a l r a t e paid w i l l not increase. Or under the Choice 

14 Plan, customers would be at r i s k followed a c a t a s t r o p h i c 

15 d e c l i n e , d i d you not? 

16 A Would you ask the question again. 

17 Q Sure. You d i d s t a t e i n your testimony, r i g h t 

18 here, t h a t i n the event of a catastrophe the d e c l i n e i n 

19 energy usage, r a t e payers under the p a r t i a l settlement 

20 would be a t r i s k . Is t h a t correct? 

21 A They would be at r i s k under e i t h e r the p a r t i a l 

22 settlement or the Chase plan. That's c o r r e c t . 

23 Q But my question t o you i s what p o r t i o n of the 

24 p a r t i a l settlement would pass those costs on t o the r a t e 

25 payer? 
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1 A And the answer, I do not know the answer t o your 

2 question. 

3 MR. CLEARFIELD: We'll provide t h a t . He's been 

4 advised he needs t o provide t h a t c r i t e r i a . 

5 BY MR. STEINMETZ: 

6 Q What d i d you have i n mind t h a t sentence on l i n e 

7 11 i n e i t h e r case? 

8 A I t h i n k i t ' s p r e t t y s e l f explanatory but l e t me 

9 t r y i t f o r you again. 

10 Q Under the p a r t i a l settlement. S p e c i f i c a l l y , 

11 please? 

12 A Under the p a r t i a l settlement. Under the p a r t i a l 

13 settlement, i t i s my understanding t h a t t o the except t h a t 

14 there's a d e c l i n e i n load beyond the ITC amount, t h a t the 

15 CTC i n t h a t i n essence, can be used t o provide value t o 

16 cover t h a t s h o r t f a l l t h a t has occurred. 

17 There might be a case where the t o t a l CTC i s not 

18 s u f f i c i e n t t o cover t h a t s h o r t f a l l i n value due t o what I 

19 have c o l o r f u l l y categorized as a cat a s t r o p h i c d e c l i n e i n 

20 energy usage. I n t h a t instance, I do not p e r s o n a l l y know 

21 of any p r o h i b i t i o n f o r PECO t o r e t u r n t o the Commission t o 

22 ask f o r a d d i t i o n a l value f o r t h a t . 
23 Q Thank you, but at t h i s time you do not know any 

24 p r o v i s i o n w i t h i n the p a r t i a l settlement t h a t would allow 

25 PECO t o request recovery? I s t h a t correct? 
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1 A No. And I would r e l y on my attorneys t o provide 

2 you t h a t i n f o r m a t i o n i f you would accommodate me. 

3 MR. STEINMETZ: Thank you. That's a l l I have of the 

4 witness. 

5 JUDGE CHESTNUT: Mr. Ryan? 

6 MR. RYAN: Let Mr. Ward go. I am s o r r y , Mr. Smith. 

7 I f I c a l l him Dr. Ward, I get away w i t h i t . Mr. Smith, 

8 f i r s t . My question may disappear. I hope I w i l l . 

9 BY MR. SMITH: 

10 Q I am Ward Smith, t h a t ' s Mr. Smith. I represent 

11 PECO Energy. You are a Senior Vice President a t ENRON? 

12 A Yes. 

13 Q You have been t h a t f o r about s i x months? 

14 A A l i t t l e longer than s i x months. 

15 Q P r i o r t o t h a t you were a managing d i r e c t o r of one 

16 of the ENRON sub s i d i a r i e s ? 

17 A Yes. At ENRON C a p i t a l and Trade Resource. 

18 Q You went from the p o s i t i o n of managing d i r e c t o r 

19 t o the p o s i t i o n of a senior v i c e president of the --

20 A Senior Vice President of Finance f o r ENRON. 

21 Q Congratulations. 

22 A Thank you. 

23 Q Do you have a p o s i t i o n at EPMI? 

24 A I am sorry? 

25 Q Do you have a position at EPMI? 
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1 A No. 

2 Q Do you have a p o s i t i o n at EEPSI? 

3 A No. 

4 Q On whose tjehalf are you here t e s t i f y i n g today? 

5 A Well, I don't r e a l l y know the answer t o t h a t 

6 question. 

7 MR. RYAN: They j u s t t o l d you t o come and you came? 

8 MR. SMITH: Thank you. 

9 THE WITNESS: But I am here t o answer any question 

10 you ask. 

11 BY MR. SMITH: 

12 Q You had asset-backed experience p r i o r t o coming 

13 t o ENRON? 

14 A P r i o r t o j o i n i n g ENRON, I worked a t Con t i n e n t a l 

15 Bank i n Chicago, which i s now Bank of America i n the asset 

16 s e c u r i t i z a t i o n group. 

17 Q And so you r e a l l y are the person i n house a t 

18 ENRON who developed the s e c u r i t i z a t i o n p o r t i o n of the ENRON 

19 Choice Plan? 

20 A Is t h a t a question? 

21 Q Yes. 

22 A The answer i s I t h i n k i t was a team e f f o r t and we 

23 had very good f i n a n c i a l advice from our advisors on how t o 

24 do t h a t . 

25 Q In house, are you the key person? 
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1 ' A I n house, I am the person a t ENRON responsible 

2 f o r f i n a n c i n g t h a t ENRON enters i n t o . I was p a r t of the 

3 team t h a t worked on t h i s t r a n s a c t i o n . 

4 Q Maybe I am being very, very unclear because t h i s 

5 i s an easy question. I j u s t want t o know whether you are 

6 the r i g h t person t o be asking questions about t h i s . Are 

7 you the key person i n house on the s e c u r i t i z a t i o n p o r t i o n 

8 of t h i s plan? 

9 A Let me ask you a c l a r i f y i n g question i f I can. 

10 When you say s e c u r i t i z a t i o n , what does t h a t mean because I 

11 have heard people use i t i n d i f f e r e n t ways. 

12 JUDGE CHESTNUT: Mr. Smith, why don't you j u s t ask 

13 him questions and see i f I can answer them. 

14 THE WITNESS: I ' l l do my best t o answer your 

15 questions. 

16 BY MR. SMITH: 

17 Q Okay. Who d i d you consult? You mentioned 

18 investment bankers. Who else d i d you consult i n developing 

19 t h i s plan? 

20 A Our advisor i s Chase. 

21 Q And d i d you consult anyone other than Chase i n 

22 developing t h i s plan? 

23 A No. No other bankers. Obviously, we have 

24 a t t o r n e y s . 

25 JUDGE CHESTNUT: I am asking for everyone who you 
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1 consulted w i t h . 

2 THE WITNESS: Every banker or every attorney? 

3 MR. SMITH: Every person. 

4 THE WITNESS: Well — 

5 MR. CLEARFIELD: Your Honor, i s t h i s r e a l l y 

6 necessary? 

7 THE WITNESS: I could go get our contact l i s t . 

8 MR. SMITH: I don't want every name. I'm s o r r y . I 

9 want --

10 THE WITNESS: Chase i s our f i n a n c i a l advisor on the 

11 t r a n s a c t i o n , i f t h a t answers your question. I f you ask me 

12 t o remember a l l the names of the law fir m s represented i n 

13 t h i s room I'd have a d i f f i c u l t time w i t h a l l the names. 

14 BY MR. SMITH: 

15 Q Who was your lead law f i r m t h a t a s s i s t e d you i n 

16 developing the s e c u r i t i z a t i o n plan? 

17 A There were a number of law f i r m s i n v o l v e d . Each 

18 w i t h d i f f e r e n t e x p e r t i s e s . Again, I would have t o say i t 

19 was team e f f o r t and the major law firms i n volved i n 

20 developing the plan were LeBoeuf, M i l l Bank, Wolf Block and 

21 I t h i n k those are the three primary ones. 

22 Q When d i d you begin work on t h i s plan? 

23 A I don't know the exact date i t was done; months 

24 ago. 

25 Q Four months ago? 
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1 A I don't know the exact date. I would have t o go 

2 back and --

3 Q Do you have a rough date? 

4 A I'd be guessing. I'd have t o go back and look a t 

5 my notes t o see i f I could f i g u r e t h a t out. 

6 Q I'd l i k e an on the record data request t h a t he go 

7 back and f i n d t h a t . 

8 A I'd be happy t o . 

9 Q Could you t u r n t o page 6? 

10 MR. CLEARFIELD: We'll provide i t . 

11 MR. SMITH: Pardon? 

12 MR. CLEARFIELD: I sai d , I guess w e ' l l provide i t . 

13 BY MR. SMITH: 

14 Q Could you t u r n t o page 6 of your d i r e c t testimony 

15 and l i n e s 6 through 10 you discuss t h a t PECO would receive 

16 a s e r v i c i n g fee i n the choice t r a n s a c t i o n f o r the fu n c t i o n s 

17 t h a t i t would do as an ad m i n i s t r a t o r of the s p e c i a l purpose 

18 e n t i t y . You t a l k as s e r v i c e r of PECO of being paid an 

19 arm's le n g t h fee f o r these costs and you say t h a t ' s t y p i c a l 

20 i n s e c u r i t i z a t i o n proceedings t r a n s a c t i o n s . Why i s i t i n 

21 s e c u r i t i z a t i o n t r a n s a c t i o n s t h a t you normally have t h i s fee 

22 determined as an arm's length fee? Why i s t h a t important? 

23 A Okay. Well, I don't t h i n k I am the 

24 s e c u r i t i z a t i o n expert, but l e t me give you my understanding 

25 of the way the servicers receive an arm's length fee. I t 
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1 i s so t h a t i n the event t h a t the s e r v i c e r has t o be 

2 replaced because the s e r v i c e r i s e i t h e r unable or u n w i l l i n g 

3 t o perform i t s d u t i e s , t h a t there i s s u f f i c i e n t 

4 compensation t o pay a replacement. 

5 Q Okay. I s there someone at ENRON who you can 

6 designate as being an expert i n s e c u r i t i z a t i o n who would 

7 know the answer t o t h a t question w i t h c e r t a i n t y . 

8 MR. CLEARFIELD: Ms. Voorhees has t e s t i f i e d t h i s 

9 morning and she --

10 THE WITNESS: Our f i n a n c i a l advisor. Chase who 

11 helped on the s e c u r i t i z a t i o n we r e l i e d on, t o a great 

12 e x t e n t , t h e i r advice. 

13 BY MR. SMITH: 

14 Q You t a l k e d f o r a few moments about the ITC 

15 s h o r t f a l l agreement which you were t a l k i n g about w i t h Mr. 

16 Steinmetz a moment ago. I want t o see i f I understand 

17 t h i s . B a s i c a l l y what you are proposing i s l i k e an 

18 insurance p o l i c y . You're going t o i d e n t i f y a t h i r d p a r t y , 

19 pay them a premium up f r o n t , and then i n the event t h a t the 

20 ITC revenue stream has a s h o r t f a l l , t h a t p a r t y i s going t o 

21 make up any s h o r t f a l l s . I s t h a t roughly how i t works? 

22 A Let me t r y t o take a shot a t d e s c r i b i n g i t i n a 

23 manner t h a t I t h i n k i s a l i t t l e more accurate. 

24 Q Okay. 

25 A ENRON'S i n t e n t under the Choice Plan i s t h a t 
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1 w i t h i n the r a t i n g agency defined scope of a c a t a s t r o p h i c 

2 d e c l i n e i n load t h a t ENRON would bear the r i s k of load 

3 d e c l i n e as opposed t o the r a t e payers f o r PECO. Okay? So 

4 i n the event t h a t there was a load d e c l i n e and there were 

5 an increase i n ITC i n order t o cover t h a t decrease i n load 

6 d e c l i n e , there would be a commensurate payment under the 

7 ITC s h o r t f a l l , an equal payment t o o f f s e t the increase I 

8 d i d t h e r e . So the net e f f e c t --

9 Q Who would t h a t payment come from. 

10 MR. CLEARFIELD: I don't t h i n k the witness was 

11 f i n i s h e d w i t h h i s answer. 

12 MR. SMITH: I'm sorry f i n i s h your answer. 

13 THE WITNESS: Payment i n t h i s s i t u a t i o n would come 

14 from what we c a l l the guarantor i n the ITC short a n a l y s i s . 

15 The only reason we have a guarantor there because ENRON, i n 

16 essence, i s t a k i n g t h i s r i s k or we are paying t o have 

17 someone take t h i s r i s k . 

18 I t would probably be our preference, although I ' d 

19 have t o t h i n k about i t a l i t t l e more, probably would be our 

20 preference t o take t h i s r i s k ourselves. However, we j u s t 

21 assumed t h a t perhaps PECO would not want t o have ENRON 

22 p r o v i d i n g t h a t s e r v i c e . They'd r a t h e r have a higher r a t e d 

23 e n t i t y p r o v i d i n g t h a t service so we have added i n t o the 

24 s t r u c t u r e the a b i l i t y t o interpose a higher r a t e d e n t i t y 

25 than e i t h e r PECO or ENRON t o ensure the d e l i v e r y of t h a t 
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1 ITC payment. 

2 Q Oh. And so we are going t o i d e n t i f y a t h i r d 

3 p a r t y . I s t h a t correct? 

4 A As we move through t h i s t r a n s a c t i o n , yes, we 

5 would i d e n t i f y a t h i r d p a r t y . 

6 Q We are going t o pay them a premium up f r o n t ; 

7 correct? 

8 A We'll pay them a premium t o compensate them f o r a 

9 r i s k they are t a k i n g f o r t h a t load. 

10 Q And i f there i s a s h o r t f a l l , they w i l l make up 

11 t h a t s h o r t f a l l ; correct? 

12 A That i s the concept. 

13 Q Thanks. The importance of t h i s i s t o get a 

14 t r i p l e A r a t i n g . Is t h a t r i g h t ? That's why you do t h i s ? 

15 A The importance of t h i s i s so t h a t the r a t e payers 

16 w i l l not have t o bear load r i s k or t h a t PECO w i l l not have 

17 t o bear the load r i s k . ENRON i s saying t h a t they w i l l take 

18 t h a t r i s k upon themselves. That i s the purpose of having 

19 the ITC s h o r t f a l l payment. 

20 Q I n the absence of an ITC s h o r t f a l l agreement, 

21 would you be able t o get a t r i p l e A r a t i n g ? 

22 A I t h i n k the answer i s i t i s possi b l e t o get a 

23 r a t i n g of t r i p l e A on a t l e a s t a p o r t i o n of the 

24 c e r t i f i c a t e s even without the s h o r t f a l l . 

25 Q And you would use other c r e d i t enhancements t o 
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1 achieve that? 

2 A That i s c o r r e c t . 

3 Q But the reason you have a s h o r t f a l l agreement i n 

4 t h i s proposal, one of the reasons, i s so you can achieve 

5 the t r i p l e A r a t i n g . 

6 A I t i s so we can achieve a t r i p l e A r a t i n g on a 

7 l a r g e r p o r t i o n of the c e r t i f i c a t e s than would otherwise be 

8 po s s i b l e . 

9 Q That's f i n e . Thank you. I t h i n k you also say i n 

10 your testimony t h a t one of the reasons t h a t i t i s -- t h a t 

11 one of the important t h i n g s about the ITC s h o r t f a l l 

12 agreement i s t o get i t done c o r r e c t l y f o r purposes of the 

13 ta x r e l i e f . I s t h a t r i g h t ? 

14 A Can you r e f e r me t o the --

15 Q Page 8, l i n e s 7 through 8. 

16 A Yes. That i s c o r r e c t . 

17 Q Okay. Now, l e t me make sure we understand what 

18 the IRS revenue r u l i n g i s about. The revenue r u l i n g t h a t 

19 you, PECO, has sought f o r i t s own plan and I t h i n k the same 

20 one t h a t the same s o r t of t h i n g t h a t you are t a l k i n g 

21 about here i s a r u l i n g t h a t the t r a n s f e r of the i n t a n g i b l e 

22 t r a n s i t i o n p r i o r i t y i s t o be t r e a t e d as debt and not as a 

23 sale and e q u i t y . I s t h a t your understanding of what the 

24 p r i o r i t y i s on the tax requirements? 

25 A I am not a tax man. I r e l y on my counsel f o r tax 
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1 advice. 

2 Q You t e s t i f i e d a t great length i n both your d i r e c t 

3 testimony and your r e b u t t a l testimony about the tax issue; 

4 correct? 

5 A May I i n t e r r u p t you f o r j u s t a minute because my 

6 pager continues t o buzz i n my pocket. 

7 JUDGE CHESTNUT: Whale do you t h a t . Let's go o f f 

8 the record a minute. 

9 (Discussion o f f the record.) 

10 (Whereupon, Judge Chestnut departed from the hearing 

11 room.) 

12 BY MR. SMITH: 

13 Q You d i d t e s t i f y i n both sets of testimony moats 

14 about the tax issue. 

15 A 1 have c e r t a i n l y t e s t i f i e d about them. 

16 Q Do you have at l e a s t a fundamental understanding 

17 of the IRS revenue r u l i n g and what i t s r o l e i s i n t h i s 

18 tra n s a c t i o n ? 

19 A I have a lay understanding, not a l e g a l 

20 understanding of the IRS re g u l a t i o n s and what i t would take 

21 t o achieve the appropriate tax r u l e . The advice from my 

22 counsel i s t h a t given the provisions we have included i n 

23 the Choice Plan t h a t i t i s t h e i r advice t h a t we would be 

24 successful i n r e c e i v i n g the r u l i n g . 

25 Q Do you know, e i t h e r of your own personal 
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1 knowledge or based on what you can remember of your advice 

2 from counsel, whether a key issue involved w i t h the IRS tax 

3 r u l i n g i s whether the t r a n s a c t i o n i s t r e a t e d as debt or as 

4 the sale of assets. Do you know i f t h a t i s an important 

5 d i s t i n c t i o n ? 

6 A I would say t h a t my understanding i s t h a t f o r tax 

7 purpose we would want t o have t h i s t r e a t e d as debt. 

8 Q I n c i d e n t a l l y , I t h i n k you said I want t o make 

9 sure, you haven't seen the ITC s h o r t f a l l agreement yet? 

10 You have not? 

11 A What I said i s we have not d r a f t e d the ITC 

12 s h o r t f a l l agreement. Therefore, I have not seen i t . 

13 Q I want t o understand how the ITC s h o r t f a l l 

14 agreement works i n r e l a t i o n s h i p t o the true-up t h a t you 

15 discuss at pages 8 t o 9? 

16 A The true-up of the proceedings. 

17 Q I want t o run t h i s through and see i f t h i s i s 

18 c o r r e c t . Do you have a true-up p r o v i s i o n i n which there i s 

19 an e v a l u a t i o n by the Commission of whether the ITC revenue 

20 stream i s being s u f f i c i e n t t o pay o f f the p r i n c i p a l and 

21 i n t e r e s t on the debt. I s t h a t r i g h t ? Like the f i r s t step 

22 on t h i s ? 

23 A I am not sure I understand what the question i s . 

24 Q I s t h a t the f i r s t step i n t h i s review process and 

25 how the shortfall agreement and the true-up work together? 
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1 A That i s my understanding, yes. 

2 Q Okay. Then as a second step, i f they f i n d t h a t 

3 there i s a s h o r t f a l l , they increase the ITC r a t e t h a t w i l l 

4 be charged t o customers. I s t h a t correct? 

5 A Yes. 

6 Q As a t h i r d step, then, the guarantor, t h i s t h i r d 

7 p a r t y guarantor pays t o PECO Energy an amount of money 

8 equal t o t h a t aggregate increase. I s t h a t r i g h t ? 

9 A That i s c o r r e c t . 

10 Q As a f u r t h e r step, then PECO Energy Company 

11 reimburses the customers. I s t h a t the f i n a l step i n how 

12 t h i s process works? 

13 A I am not sure i f -- I am not sure e x a c t l y 

14 mechanically how the f o u r t h step works but c l e a r l y the 

15 value i s there f o r the customers. I am not the expert t o 

16 answer e x a c t l y how t h a t value gets from PECO t o the 

17 customer. 

18 Q Let me j u s t ask you i f you know t h i s . I s there a 

19 time l a g of a month or whatever between the time t h a t the 

20 commission makes i t s determination t h a t the ITC r a t e has t o 

21 go up and the time when the guarantor pays the money t o 

22 PECO and i n what mechanism. You don't know the mechanism 

23 but whatever mechanism t o refund the money back t o the 

24 customer i s there any time lag i n between those? 

25 A The answer i s t h a t mechanically since we have not 
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1 d r a f t e d the agreement I cannot answer the question. 

2 Conceptually, the i n t e n t of the ITC s h o r t f a l l agreement 

3 would be t o preserve the value, preserve a value equivalent 

4 t o the ITC adjustment by the Commission? 

5 Q Well, conceptually, w i t h t h a t i n t e n t , i f the ITC 

6 revenue stream went up i n March because of a Commission 

7 order, and then was adjusted downward because the guarantor 

8 kicked i n i n A p r i l , would t h a t match the concept t h a t you 

9 have of how t h i s would work? 

10 A I would t h i n k given your h y p o t h e t i c a l scenario 

11 which i s I am not sure t h a t my understanding i s the same as 

12 yours as t h a t a c t u a l l y i s how i t would happen i n your 

13 h y p o t h e t i c a l scenario you have a lag i n the cash flows; 

14 r i g h t ? I f I understood i t c o r r e c t l y . 

15 Q I am asking i s --

16 A Well, i n t h a t case there i s a time value of money 

17 issue and so the values would not be equivalent because 

18 cash i s being moved i n one month and then cash i s being 

19 paid i n a second month t o make up f o r t h a t so you would 

20 have t o a d j u s t f o r the time value of t h a t money. 

21 Q Assuming t h a t adjusted f o r the time value of the 

22 money, does your concept of an ITC s h o r t f a l l agreement 

23 allow f o r t h a t t o happen where you have a change made i n 

24 one month and then a value adjusted r e c o n c i l i a t i o n made on 

25 the next month's b i l l ? 
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1 A Wel1, f o r the t h i r d time, we haven't d r a f t e d the 

2 ITC s h o r t f a l l agreement and I cannot give you the s p e c i f i c 

3 mechanics how i t works. 

4 Q For the t h i r d time? 

5 MR. CLEARFIELD: Let's f l i p t o p i c s . 

6 THE WITNESS: The concept s h i f t s the i n t e n t t o make 

7 the value equivalent. 

8 MR. SMITH: I ' l l leave i t at t h a t . 

9 BY MR. SMITH: 

10 Q I t h i n k you have said you don't know how much the 

11 guarantor w i l l cost? 

12 A That i s c o r r e c t . 

13 Q But ENRON i s going t o pay f o r i t ? 

14 A That i s c o r r e c t . 

15 Q ENRON gets t o designate who the t h i r d p a r t y 

16 guarantor is? 

17 A That would -- t h a t has not been addressed i n the 

18 proposal, who designates. 

19 Q On page 10, l i n e 10 of your testimony. 

20 JUDGE RAINEY: I'm sorr y . You are s t i l l r e f e r r i n g 

21 t o Statement Number 8, Mr. Smith. 

22 MR. SMITH: Yes, Your Honor. I t h i n k I have got the 

23 r i g h t place here. I don't have the r i g h t place. 

24 BY MR. SMITH: 

25 Q On l i n e 10 i t says does t h i s approach place the 
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1 guarantor designated by ENRON a t r i s k of l o s i n g a l l of the 

2 guaranty amount. I s t h a t an i n d i c a t i o n t h a t you i n t e n d t o 

3 have ENRON designate the guarantor? 

4 A Yes, w i t h i n the context of the bonds being r a t e d 

5 t r i p l e A and what t h a t would r e q u i r e . 

6 Q Oh? 

7 A The i n t e n t --

8 Q There's no question pending? 

9 A Pardon? 

10 Q I f you are going t o answer t h a t question, then 

11 f e e l f r e e . 

12 A I thought I was answering the question. Could 

13 you r e s t a t e your question. Maybe I misunderstood i t . 

14 Q Do you intend t o have ENRON designate the 

15 guarantor? 

16 A And my answer was, i f you'd l e t me f i n i s h , yes. 

17 We would designate the guarantor w i t h i n the context of a 

18 t r i p l e A r a t i n g t h a t would have t o be achieved. So we 

19 would never need t o have the r a t i n g agency concur on who 

20 the guarantor i s . As w e l l as what the guarantee amount 

21 i s . 

22 And f u r t h e r , as I stated e a r l i e r , the reason we have 

23 a guarantor a t a l l conceptually, i s because we assumed t h a t 

24 PECO, maybe u n f o r t u n a t e l y , would not l i k e t o have ENRON be 

25 the guarantor. That they would want an op p o r t u n i t y w i t h a 
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1 l i n e of c r e d i t , interposed so t h i s was r e a l l y t o a 

2 commodity and a n t i c i p a t e d concern of PECO t o t r y t o make i t 

3 a b e t t e r t r a n s a c t i o n f o r PECO as w e l l . 

4 Q Thank you. This kind of a c t i v i t y we are t a l k i n g 

5 about, p o t e n t i a l l y designating a guarantor. Paying f o r the 

6 guaranty on the debt. 

7 A Uh-huh. 

8 Q I n your experience, i s t h a t the s o r t of a c t i v i t y 

9 t h a t you would normally expect t o see done? 

10 A To what? 

11 Q To see done by a c r e d i t o r , t h a t i s a bond holder 

12 or by the owner of the company, by the e q u i t y owner? . Who 

13 would you normally expect t o do those kinds of a c t i v i t i e s ? 

14 A To do — 

15 Q To pay f o r the guarantee on the debt. 

16 A Okay. This i s not a guaranty of debt, but i f 

17 someone were guaranteeing debt, then i t would t y p i c a l l y be 

18 the sponsor of the t r a n s a c t i o n , whoever t h a t may be and 

19 may, i n f a c t , be the issuer of the debt. 

20 Q That's the e q u i t y owner. But not the person who 

21 was borrowing the debt who's lending the money. 

22 A I t h i n k your question confuses me. Because what 

23 ENRON i s doing i s proposing t o pay PECO $5,461 b i l l i o n i n 

24 exchange f o r PECO i s s u i n g the t r a n s i t i o n bonds t o ENRON. 

25 Or designated a guarantor t r u s t as the case may be. That's 
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1 one t r a n s a c t i o n . How ENRON chooses t o fund i t . 

2 I f ENRON chooses t o fund t h a t , i f you w i l l , through 

3 other means, t h a t ' s r e a l l y a d i f f e r e n t t r a n s a c t i o n . So i f 

4 ENRON were t o then issue debt or cause t o be issued debt 

5 out of the guarantor t r u s t , I would expect t h a t ENRON would 

6 be speaking w i t h any guarantors and the r a t i n g agency w i t h 

7 respect t o t h a t t r a n s a c t i o n . 

8 Q I have been d r a m a t i c a l l y unclear i n my question 

9 and I apologize. You t o l d Mr. Steinmetz t h a t there would 

10 be no a d d i t i o n a l costs t o PECO or t o the r a t e payers beyond 

11 the 5.46 b i l l i o n revenue stream; r i g h t ? 

12 A Beyond the revenue stream associated w i t h the 

13 payment of 5.461. Yes. 

14 Q There are going t o be other f u n c t i o n s , though, 

15 associated w i t h t h i s transaction? 

16 A Yes. 

17 Q And other costs associated w i t h t h i s t r a n s a c t i o n ? 

18 A I would t h i n k so, yes. 

19 Q Just saying ENRON i s going t o keep a l l of those 

20 costs? 

21 A Well, I t h i n k you have t o go and t a l k about the 

22 cost. I f PECO has entered i n t o some arrangement where they 

2 3 have already committed t o pay someone some amount of money, 

24 I have no knowledge of t h a t so t h a t could be a h y p o t h e t i c a l 

25 cost. I wouldn't mean t o include t h a t , so I would t h i n k we 
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1 have t o s i t down and go through a d e t a i l e d l i s t of --

2 Q And I was t r y i n g t o get one s p e c i f i c t h i n g you 

3 had i d e n t i f i e d and t h a t was designating the guarantor? 

4 A I don't --

5 Q Paying f o r the guarantor? 

6 A And I ' l l s t a t e a t the present time, ENRON w i l l 

7 pay f o r t h a t guarantor. 
8 Q I am going t o leave i t at t h a t . 

9 A Okay. 

10 Q I n your d i r e c t testimony, page 2, l i n e s 12 

11 through 13, you say t h a t one of purposes of your testimony 

12 i s going t o be demonstrate the reasonableness of the 

13 assumptions and the c a l c u l a t i o n s included h e r e i n ; r i g h t ? 

14 I n any plan? 

15 A I am sor r y . 

16 MR. CLEARFIELD: I missed the page, too. 

17 MR. SMITH: Page 2, l i n e s 12 through 13. 

18 BY MR. SMITH: 

19 Q I s t h a t a c o r r e c t c h a r a c t e r i z a t i o n ? 

20 A I see i t , yes. 

21 Q Now, I want t o understand what you d i d i n order 

22 t o prepare your analysis of t h i s . What steps you took t o 

23 make sure t h a t you understood the reasonableness of the 

24 assumptions i n the c a l c u l a t i o n s . So could you j u s t 

25 describe to me what steps you took to analyze this issue 
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1 and t o prepare t h i s testimony? 

2 A Well, I'd probably go back t o my e a r l i e r comments 

3 or the basic analysis t h a t caused us t o proceed w i t h 

4 t h i s t r a n s a c t i o n was an analysis based on c e r t a i n 

5 assumptions we had t o make because i n f o r m a t i o n was not 

6 a v a i l a b l e from PECO. On how much money PECO was earning i n 

7 t h i s t r a n s a c t i o n . And based o f f of our a n a l y s i s , based on 

8 assumptions and l i m i t e d i n f o r m a t i o n of what PECO was making 

9 on the t r a n s a c t i o n , we were then able t o , i n essence, 

10 q u a n t i f y the amount of money t h a t could e i t h e r be given 

11 back t o r a t e payers or would be a v a i l a b l e t o pay f o r the 

12 s t r u c t u r a l enhancement t h a t you have asked me at le n g t h 

13 about. 

14 And so our s t a r t i n g a n a l y s i s , i f you w i l l , was an 

15 an a l y s i s t o determine how much money PECO was making and 

16 t h a t ' s where we — there was a pool of money we had t o work 

17 w i t h and the pool of money we had t o look a t t o f i g u r e out 

18 how much we could give back t o the r a t e payers. 

19 I f we could do i t b e t t e r , we'd be able t o give t h a t 

20 money back t o the r a t e payers and we would f i n d a way t o do 

21 i t b e t t e r . 

22 Q And t h i s t h i n g t h a t you are t a l k i n g about, again, 

23 i t wasn't c l e a r and I apologize. You d i d t h i s by t a l k i n g 

24 t o your lawyers; r i g h t ? 

25 A Uh-huh. 
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1 Q By t a l k i n g t o your investment bankers. Was there 

2 anything else along t h a t order t h a t -- I am t r y i n g t o f i n d 

3 out the mechanics. What you d i d . Was there anything else 

4 l i k e t h a t t h a t you d i d i n order t o prepare t h i s testimony? 

5 A We d i d some very rudimentary c a l c u l a t i o n s based 

6 on the l i m i t e d i n f o r m a t i o n . We d i d a discounted cash flow 

7 ana l y s i s t o t r y t o again estimate how much money PECO was 

8 r e t a i n i n g f o r i t s e l f , t h a t we might be able t o give back t o 

9 the r a t e payers by coming up w i t h a b e t t e r s e c u r i t i z a t i o n 

10 proposal so I'd say probably the t h i n g we d i d i n t e r n a l l y 

11 was i n a d d i t i o n t o t h a t , was the discounted cash flow 

12 analysis? 

13 To t r y t o c a l c u l a t e , based on l i m i t e d i n f o r m a t i o n , 

14 what t h a t pool of money was t h a t PECO had. 

15 Q And everything comes down t o t h i s . Do you 

16 b e l i e v e a t the time you f i l e d t h i s testimony, t h a t you had 

17 developed an ITC revenue stream t h a t would be s u f f i c i e n t t o 

18 pay the p r i n c i p l e and i n t e r e s t on the bonds? 

19 A Yes. 

20 Q You l a t e r amended the plan because you decided 

21 t h a t the o r i g i n a l plan d i d not provide t h a t ; c o r r e c t ? 

22 A There was a number of amendments t o the plan. I 

23 would t h i n k t h a t any plan of t h a t complexity would continue 

24 t o evolve. And again, based on l i m i t e d i n f o r m a t i o n , from 

25 PECO, you know, we have had t o make c e r t a i n assumptions. 
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1 I would hope t h a t i f we could get more f u l l 

2 i n f o r m a t i o n we'd be able t o r e f i n e i t even f u r t h e r . I 

3 would say t h a t as we have amended the value has gotten 

4 b e t t e r f o r the r a t e payers and I t h i n k PECO has a c t u a l l y 

5 brought up one or two good po i n t s t h a t help make the Choice 

6 Plan a 

7 MR. SMITH: The question was very l i m i t e d and the 

8 witness went i n t o tremendous lengths on issues t h a t I t h i n k 

9 are completely unrelated t o the testimony. I'm going t o 

10 move t o s t r i k e . 

11 THE WITNESS: I ' l l t r y t o keep my comments more 

12 d i r e c t . Apology. 

13 JUDGE CHESTNUT: Let's move along. 

14 MR. SMITH: Just t o make sure, you d i d amend the 

15 plan i n order t o get an ITC r a t e s u f f i c i e n t t o make the 

16 issuance of bonds. 

17 MR. CLEARFIELD: Objection, i t ' s outside the scope 

18 of the d i r e c t testimony. I be l i e v e Mr. Kean t a l k e d about 

19 the reason i n h i s references t o the ITC. 

20 MR. SMITH: Would you look at your second --

21 MR. CLEARFIELD: Excuse me. I have an o b j e c t i o n — 

22 MR. SMITH: I withdrew i t . 

23 BY MR. SMITH: 

24 Q Could you look a t page 3 of the second piece of 

25 testimony? 
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1 A The second piece? 

2 Q Second piece? 

3 A 8-R. 

4 Q Page 3? 

5 A Page 3. 

6 Q Page 3, l i n e s 16 and 17. 

7 A Yes. 

8 Q S t a r t i n g on a c t u a l l y l i n e 14, d i d you t e s t i f y 

9 there t h a t i n response t o an argument made by PECO Energy, 

10 t h a t ENRON amended the plan i n order t o receive a revenue 

11 stream s u f f i c i e n t t o pay the p r i n c i p a l and i n t e r e s t . 

12 A What I s t a t e i s t h a t i n preparing the Choice Plan 

13 i t was not c l e a r whether PECO's proposed CTC charges under 

14 the p a r t i a l settlement were i n c l u s i v e of GRT, gas r e c e i p t s 

15 t a x. PECO's response testimony provides f u r t h e r 

16 i n f o r m a t i o n on the treatment of the GRT, on CTC challenged 

17 by PECO and i n response t o such a d d i t i o n a l i n f o r m a t i o n , 

18 ENRON has adjusted the finance as proposed and i n the 

19 Choice Plan t o r e f l e c t t h i s f a c t . 

20 Q You amended --

21 A I s t h a t -- could you repeat t h a t . 

22 Q I s a c o r r e c t c h a r a c t e r i z a t i o n t h a t you t e s t i f i e d 

23 t h a t ENRON amended i t s plans? 

24 A Yes, we d i d . 

25 Q Thank you. You also t e s t i f i e d i n your o r i g i n a l * 
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1 d i r e c t testimony, t h a t the s p e c i a l purpose e n t i t y would be 

2 able t o maintain a 50 basis p o i n t e q u i t y reserve f o r the 

3 term of bonds. 

4 A Could you r e f e r me t o t h a t . 

5 Q I ' l l change the question. Did you b e l i e v e , a t 

6 the time you f i l e d your o r i g i n a l testimony, t h a t the 

7 s t r u c t u r e you had proposed would allow the s p e c i a l purpose 

8 e n t i t y t o maintain a 50 basis p o i n t e q u i t y reserve f o r the 

9 l i f e of the ITC revenue? 

10 A -- there i s a d i f f e r e n c e between t h a t and the 

11 guarantor t r u s t you are t a l k i n g about. There are two 

12 s p e c i a l purpose e n t i t i e s we are t a l k i n g about i n t h i s 

13 t r a n s a c t i o n . 

14 Q Do you know which one of them i s supposed t o have 

15 the e q u i t y reserve? Let me s t a r t w i t h t h a t . 

16 A I t h i n k i n order to receive the appropriate t a x 

17 r u l i n g the PECO sp e c i a l purpose e n t i t y should have a 

18 c e r t a i n amount of e q u i t y i n the e n t i t y . 

19 Q And i n you your o r i g i n a l testimony, you concluded 

20 t h a t the plan t h a t you had at the time would be s u f f i c i e n t 

21 t o maintain a 50 basis p o i n t reserve i n t h a t PECO s p e c i a l 

22 fund? 

23 A Could you r e f e r me t o where I say t h a t . 

24 Q Did you understand -- d i d you b e l i e v e t h a t a t the 

25 time that you f i l e your — 
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1 A I'd l i k e t o see my testimony where --

2 Q I d i d n ' t reference your testimony. Can 

3 you --

4 A Before I'd address t h a t , I ' d l i k e t o reference my 

5 testimony. 

6 MR. CLEARFIELD: Your Honor, i f there's a reference 

7 t h a t Mr. Smith can provide t h a t would c e r t a i n l y move t h i n g s 

8 along. Otherwise, Mr. Fastow can j u s t go through --

9 JUDGE RAINEY: I t ' s g e t t i n g l a t e and we're s t a r t i n g 

10 t o haggle unnecessarily. Mr. Smith, i s there a reference 

11 t h a t you could p o i n t the witness t o t h a t might expedite 

12 matters. Otherwise, i f you are j u s t asking him the 

13 question, why don't you j u s t ask him the questions. 

14 MR. SMITH: I w i l l do t h a t , again, Your Honor. 

15 BY MR- SMITH: 

16 Q When you f i l e d your o r i g i n a l testimony, was i t 

17 your opinion t h a t the s t r u c t u r e t h a t you had proposed would 

18 allow the PECO s p e c i a l purpose e n t i t y t o maintain 50 basis 

19 p o i n t s e q u i t y reserve over the l i f e of the bonds? 

20 A I t was my understanding t h a t the e q u i t y i n the 

21 s p e c i a l purpose v e h i c l e would be s u f f i c i e n t t o receive the 

22 t a x r u l i n g t h a t was necessary t o do the t r a n s a c t i o n . 

23 

24 

25 

. 
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1 BY MR. SMITH: 

2 Q. And l a t e r amended t h e p l a n t o a d j u s t t h a t 

3 p a r t i c u l a r i s s u e ; c o r r e c t ? 

4 A. We amended i t based on a d d i t i o n a l new 

5 i n f o r m a t i o n t h a t was p r o v i d e d by PECO. 

6 Q. You o r i g i n a l l y b e l i e v e d when you f i l e d 

7 y o u r d i r e c t t e s t i m o n y t h a t t h e ITC revenue st r e a m 

8 would be s u f f i c i e n t t o f u n d a 50 b a s i s p o i n t over-

9 c o l l a t e r a l i z a t i o n r e s e r v e ; c o r r e c t ? 

10 A. Could you say t h a t a g a i n . 

11 Q. That t h e ITC revenue stream would be 

12 s u f f i c i e n t t o f u n d a 50 b a s i s p o i n t over-

13 c o l l a t e r a l i z a t i o n r e s e r v e i n t h e s p e c i a l purchase 

14 e n t i t y . You b e l i e v e d t h a t a t t h e t i m e ; r i g h t ? 

15 A. Yes. 

16 Q. L a t e r you amended y o u r p l a n t o a d j u s t on 

17 t h a t i s s u e ; c o r r e c t ? 

18 A. 11 sounds l i k e t h e same quest i o n you j u s t 

19 asked and t h a t I answered. I s t h a t a d i f f e r e n t 

20 q u e s t i o n ? 

21 Q. T h e f i r s t q u e s t i o n was t h e 5 0 b a s i s p o i n t 

22 e q u i t y r e s e r v e , and t h e second q u e s t i o n i s t h e 50 

23 b a s i s p o i n t o v e r - c o l l a t e r a l i z a t i o n r e s e r v e . 

2 4 A. Could you r e f e r e n c e t h a t ? 

25 Q. Could you t a k e a l o o k a t Page 7 o f yo u r 
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1 r e b u t t a l t e s t i m o n y . You d i s c u s s t h e e q u i t y r e s e r v e 

2 a t L i n e s 14 t o 16 and the o v e r - c o l l a t e r a l i z a t i o n 

3 r e s e r v e a t L i n e s 17 t h r o u g h 19. 

4 A. Yes. That i s c o r r e c t . 

5 Q. You o r i g i n a l l y b e l i e v e d t h a t m o n t h l y 

6 p r i n c i p a l and i n t e r e s t payments would be okay and 

7 l a t e r a d j u s t e d t h e p l a n on t h a t b a s i s as w e l l ; 

8 c o r r e c t ? 

9 A. I b e l i e v e t h a t i s c o r r e c t . I would have 

10 t o go back and check my no t e s t o c o n f i r m t h a t . 

11 Q. Page 8, L i n e s 1 t h r o u g h 3 o f your r e b u t t a l 

12 t e s t i m o n y . 

13 A. L i n e s 1 t h r o u g h -- S o r r y . 

14 Q. Three, I b e l i e v e . 

15 A. Yes. That's r i g h t . T h i s r e f e r e n c e s 

16 q u a r t e r l y payments. I t h o u g h t you j u s t s a i d m o n t h l y 

17 payments. 

18 Q. You o r i g i n a l l y had mo n t h l y and changed i t 

19 t o q u a r t e r l y ; c o r r e c t ? 

20 MR. CLEARFIELD: That's what t h e t e s t i m o n y 

21 says, Your Honor. 

22 A. Yes. 

2 3 MR. CLEARFIELD: I'm s o r t o f s t r u g g l i n g t o 

24 u n d e r s t a n d why we - -

2 5 JUDGE RAINEY: I'm s o r r y . The w i t n e s s w i l l 
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10 
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15 

16 
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18 

19 

20 

21 

22 

23 

24 

25 

answer the q u e s t i o n . Mr. C l e a r f i e l d , I would 

a p p r e c i a t e i t i f you would not c o n s t a n t l y i n t e r j e c t 

I t h i n k i t ' s o n l y s l o w i n g down t h i s p r o c e s s . 

Was the quest i o n asked and answered? 

MR. SMITH: I t h i n k he d i d . 

A. Could you s t a t e t h e q u e s t i o n a g a i n f o r 

t h i s . 

BY MR. SMITH: 

Q. Did you o r i g i n a l l y c o nclude i n your d i r e c t 

t e s t i m o n y t h a t m o n t h l y payments would be adequate and 

t h e n amend t h e p l a n l a t e r t o go t o q u a r t e r l y 

payment s ? 

A. Page 8 o f t h e r e b u t t a l t e s t i m o n y t a l k s 

about q u a r t e r l y payments. I would l i k e a r e f e r e n c e 

t o m o n t h l y payments i n my i n i t i a l t e s t i m o n y t h a t you 

are t a l k i n g about. 

Q. D i d you i n your o r i g i n a l --

A. I n our r e b u t t a l t e s t i m o n y , we t a l k about 

q u a r t e r l y payments. 

Q. Do you know whether o r n o t you o r i g i n a l l y 

p roposed m o n t h l y payments? 

A. I would have t o go back and l o o k a t t h e 

t e s t i m o n y t o make sure t h a t I'm g i v i n g c o r r e c t 

i n f o r m a t i o n . 

Q. Do you know whether o r n o t you o r i g i n a l l y 
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1 proposed a 124-month term f o r these bonds? 

2 A. Yes. I t was my u n d e r s t a n d i n g we d i d . 

3 Q. And l a t e r you amended t h a t because you 

4 conc l u d e d t h a t would n ot be c o n s i s t e n t w i t h t h e law; 

5 c o r r e c t ? 

6 A. That i s c o r r e c t . 

7 Q. F i n a l l y , you o r i g i n a l l y c o n c l u d e d t h a t 

8 O p t i o n 1 as proposed would r e c e i v e a f a v o r a b l e t a x 

9 r u l i n g ; i s t h a t c o r r e c t ? 

10 A. O p t i o n 1? 

11 Q. The o r i g i n a l Choice P l a n , I'm s o r r y , t h a t 

12 you d i s c u s s e d i n your d i r e c t t e s t i m o n y ? 

13 A. As I s t a t e d e a r l i e r , t h e a d v i c e o f c o u n s e l 

14 was t h a t we w i l l r e c e i v e f a v o r a b l e t a x t r e a t m e n t . 

15 Q. For t h e p r o p o s a l t h a t you made i n and 

16 d i s c u s s e d i n your d i r e c t t e s t i m o n y , c o u n s e l a d v i s e d 

17 you t h a t t h a t p l a n would r e c e i v e a f a v o r a b l e t a x 

18 r u l i n g ; c o r r e c t ? 

19 A. That i s c o r r e c t . 

20 Q. Now, you have made a number o f amendments. 

21 I want t o f i n d o ut -- L e t ' s see. You say t h a t ENRON 

22 i s g o i n g t o be p a y i n g f o r a l l o f these amendments? 

23 A. I'm s o r r y . A l l of t h e amendments? 

24 Q. The s t r u c t u r a l enhancements I t h i n k you 

25 c a l l e d them e a r l i e r . 
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1 MR. CLEARFIELD: O b j e c t i o n t o t h e form o f t h e 

2 q u e s t i o n . I don't b e l i e v e t h a t ' s been e s t a b l i s h e d . 

3 A. I t h i n k my answer t o t h a t q u e s t i o n - -

4 JUDGE RAINEY: Why don't you r e p h r a s e t h e 

5 q u e s t i o n , Mr. Smith. 

6 BY MR. SMITH: 

7 Q. Who i s g o i n g t o pay f o r the s t r u c t u r a l 

8 enhancement s ? 

9 A. We've t a l k e d about t h e g u a r a n t o r and t h e 

10 ITC s h o r t f a l l agreement. I f t h e r e are any o t h e r 

11 s t r u c t u r a l enhancements you would l i k e t o ask me 

12 about, I ' d be happy t o address t h o s e . But t o say a l l 

13 enhancements, I don't know what you're t h i n k i n g when 

14 you say t h a t . 

15 Q. Are t h e r e any t h a t y ou're aware o f f o r 

16 w h i c h PECO Energy w i l l pay? 

17 A. For s t r u c t u r a l enhancements? Other t h a n 

18 what i s o u t l i n e d i n the t e s t i m o n y , no. 

19 Q. I c o u l d n ' t f i n d -- I t wasn't c l e a r t o m e 

20 on some o f these who was p a y i n g f o r them, so I'm j u s t 

21 g e n e r a l l y a s k i n g you. I s i t your u n d e r s t a n d i n g t h a t 

22 PECO w i l l pay f o r - - Your p l a n i s t h a t PECO w i l l pay 

23 f o r any of these s t r u c t u r a l enhancements t h a t y o u're 

24 p r o p o s i n g ? 

25 A. The p l a n i s t h a t ENRON pays PECO $5,461 
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1 b i l l i o n ; check, money o r d e r , however you'd l i k e t o 

2 r e c e i v e i t , cash. I t doesn't m a t t e r . $5,461 

3 b i 1 1 i o n . What we are a s k i n g f o r i n r e t u r n i s 

4 t r a n s i t i o n bonds t h a t are r a t e d t r i p l e A o r 

5 e q u i v a l e n t . 

6 Q . I know i t ' s l a t e , b u t I want t o ask you t o 

7 r e a l l y l i s t e n c a r e f u l l y t o t h e q u e s t i o n . The 

8 s t r u c t u r a l enhancements t h a t you propose i n y o u r 

9 r e b u t t a l t e s t i m o n y , we've i d e n t i f i e d one, t h e 

10 s h o r t f a l l . 

11 A. Could you i d e n t i f y a n o t h e r ? I'm t r y i n g t o 

12 answer your quest i o n , b ut when you say any s t r u c t u r a l 

13 enhancements, I don't know what you mean. I don't 

14 want t h a t t o be t a k e n out o f c o n t e x t . 

15 PECO's i d e a o f a s e c u r i t i z a t i o n i s 

16 d i f f e r e n t t h a n t h e Choice Plan, so I don't know what 

17 PECO i s t h i n k i n g when t h e y say enhancement. 

18 Q. W e l l , does t h e change from 124 months t o 

19 120 months have any c o s t s a s s o c i a t e d w i t h i t ? 

20 A. Not t o PECO. 

21 Q. To anyone? 

22 A. I t had c o s t s t o ENRON. 

23 Q. So ENRON i s g o i n g t o pay f o r t h a t one as 

24 w e l l ? 

25 A. When you say pay, t h e r e i s no payment t o 
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be made by anyone. The ITC cash f l o w stream t h a t i s 

be i n g r e c e i v e d t o s e r v i ce t r a n s i t i o n bonds w i l l be 

reduced by t h a t amount. 

Q. Y o u ' l l absorb t h a t c o s t ? 

A. That i s c o r r e c t . 

Q. Was t h e r e any c o s t a s s o c i a t e d w i t h t h e 

change from monthly t o q u a r t e r l y p r i n c i p a l and 

i n t e r e s t payment s ? 

A. I don't know. I don't know t h e answer t o 

t h a t . 

Q. Was t h e r e any c o s t a s s o c i a t e d w i t h t h e 

changes t h a t you made t o improve t h e 50 b a s i s p o i n t 

o v e r - c o l l a t e r a l i z a t i o n r e s e r v e ? 

A. I don't know t h e answer t o t h a t . 

Q. At Page 5, L i n e s 9 t h r o u g h 12, o f y o u r 

d i r e c t t e s t i m o n y , you say t h a t i t i s d i f f i c u l t t o 

de t e r m i n e how much v a l u e ENRON i s g o i n g t o be g e t t i n g 

out o f t h i s s t r u c t u r e . You t a l k about because t h e r e 

are two r i s k s . There are i n t e r e s t r a t e r i s k s . 

A. Page 5. Which l i n e ? 

Q. L i n e s 9 t h r o u g h 12. You t a l k about t h e r e 

b e i n g two r i s k s a s s o c i a t e d t h e r e . A c t u a l l y , t h e 

q u e s t i o n s t a r t s on L i n e 7. 

A. A l l r i g h t . 

Q. You t a l k about t h a t t h e r e are two f a c t o r s 
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1 t h a t make i t d i f f i c u l t t o de t e r m i n e t h a t v a l u e . One 

2 i s i n t e r e s t r a t e r i s k , and t h e o t h e r i s r a t i n g agency 

3 r i s k ; i s t h a t r i g h t ? 

4 A. Yes. 

5 Q . I want you t o assume t h a t t h e i n t e r e s t 

6 r a t e r i s k , a t whatever l e v e l you t h i n k c o u l d 

7 r e a s o n a b l y occur, does occur, t h a t i s , t h e i n t e r e s t 

8 r a t e goes as h i g h as you t h i n k i t c o u l d r e a s o n a b l y go 

9 d u r i n g t h i s t i m e frame, and whatever t h e r a t i n g 

10 agency r i s k i s becomes f u l l y r e a l i z e d . Do you know 

11 how much ENRON would - - what t h e n e t p r e s e n t v a l u e o f 

12 t h e Class B c e r t i f i c a t e s would be under t h a t 

13 s c e n a r i o ? 

14 A. F i r s t of a l l , I do n o t make p r o j e c t i o n s o r 

15 p r e d i c t i o n s about what i n t e r e s t r a t e s w i l l be. I 

16 l e a v e t h a t A l a n Greenspan t o d e t e r m i n e . 

17 What we have b u i l t i n t o t h e t r a n s a c t i o n 

18 w i t h r e s p e c t t o i n t e r e s t r a t e s i s , i n essence, a 

19 c o l l a r around t h e i n t e r e s t r a t e s . ENRON i s w i l l i n g 

20 t o absorb an i n c r e a s e i n i n t e r e s t r a t e s - - t b e 10-year 

21 t r e a s u r y we're us i n g as t h e index--up t o a seven-

22 p e r c e n t r a t e . So ENRON w i l l absorb t h a t . 

23 W i t h r e s p e c t t o the r a t i n g agency, I do 

24 n o t know what t h e y c o u l d p o t e n t i a l l y come up w i t h . 

25 I t i s i m p o s s i b l e f o r me t o say w i t h any c e r t a i n t y 
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1 what t h e maximum p o s s i b l e c o s t would be. 

2 Q. Us i n g t h e t o p end o f t h e c o l l a r , t h e seven 

3 p e r c e n t , and assuming t h a t t h e r a t i n g a gencies do 

4 g i v e a t r i p l e A r a t i n g , how much would be t h e n e t 

5 p r e s e n t v a l u e of t h e Class B p a s s - t h r o u g h 

6 c e r t i f i c a t e s t o ENRON? 

7 A. I can't t e l l you t h a t because o t h e r 

8 assumptions would have t o be made; such as, What i s 

9 t h e c o s t o f the in s u r a n c e ? What i s t h e s i z e o f t h e 

10 ITC s h o r t f a l l agreement? 

11 There are a number o f assumptions. I 

12 would be happy t o go t h r o u g h a l l o f those as sumpt i o n s 

13 w i t h you and g i v e you t h a t , i f you'd l i k e . I t would 

14 p r o b a b l y t a k e some tim e t o go t h r o u g h t h a t . 

15 Q. That's okay. I'm s a t i s f i e d . 

16 A. But, i n any ev e n t , t h e amount o f money 

17 t h a t ENRON i s p o t e n t i a l l y e a r n i n g here i s s t i l l $600 

18 m i l l i o n l e s s t h a n what PECO i s r e c e i v i n g under t h e 

19 p a r t i a l s e t t l e m e n t , because ENRON i s g i v i n g back a 

2 0 r a t e c u t . I t ' s d o u b l i n g t h e r a t e c u t t o t h e 

21 P e n n s y l v a n i a r a t e p a y e r s . So t h a t v a l u e i s t a k e n by 

22 ENRON and g i v e n back t o t h e r a t e p a y e r . So on a 

23 r e l a t i v e b a s i s , i t ' s $600 m i l l i o n l e s s . 

24 Q. Would you t u r n t o Page --

25 A. Mr. H i l l i s --
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1 JUDGE RAINEY: I'm s o r r y . I b e l i e v e you have 

2 answered t h e q u e s t i o n . 

3 A. Okay. 

4 MR. SMITH: And an o t h e r one. 

5 BY MR. SMITH: 

6 Q. Would you t u r n t o Page 15 o f yo u r 

7 t e s t i m o n y and t a k e a l o o k a t --

8 A. Of d i r e c t or r e b u t t a l ? 

9 Q. D i r e c t . And l o o k a t L i n e s 19 t o 2 1 . 

10 That's Page 15. S o r r y . There you s t a t e , "Our 

11 a n a l y s i s i n d i c a t e d t h a t ENRON would be a b l e t o make a 

12 r e a s o n a b l e r a t e o f r e t u r n based on the r i s k s assumed 

13 by ENRON under t h e Choice Plan," p r o v i d e d t h a t t h i s 

14 c o l l a r t h a t you were d i s c u s s i n g a moment ago was 

15 m a i n t a i n e d . Do you see t h a t p o r t i o n o f t h e 

16 t e s t i m o n y ? 

17 A. What l i n e i s t h a t ? I'm s o r r y . 

18 Q. I t must be L i n e 18, a t t h e end o f i t . 

19 "Our a n a l y s i s i n d i c a t e d ... 11 

20 A. What page? 

21 Q. Page 15. 

22 A. Yes. 

23 Q. What a n a l y s i s were you r e f e r r i n g t o t h e r e ? 

24 A. D i s c o u n t e d cash f l o w a n a l y s i s t h a t I 

2 5 r e f e r e n c e d e a r l i e r today. 
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1 Q. The r i s k s t h a t y o u s a y t h a t ENRON i s 

2 a s s u m i n g t h e r e I t h i n k y o u i d e n t i f y e l s e w h e r e i n y o u r 

3 t e s t i m o n y as t h e l o a d r i s k and t h e i n t e r e s t r a t e 

4 r i s k . I s t h a t what y o u ' r e t a l k i n g a b o u t h e r e ? 

5 A. Those a r e t w o o f t h e r i s k s . R i s k o f t h e 

6 amount o f t h e g u a r a n t y payment b e i n g v e r y l a r g e , t h e 

7 pr e m i u m f o r t h e g u a r a n t y . Excuse me. R i s k t h a t 

8 g e n e r a l m a r k e t c o n d i t i o n s change b e y o n d o u r c o n t r o l , 

9 t h i n g s l i k e t h a t . These a r e r i s k s t h a t ENRON t a k e s . 

10 Q. I ' l l go back t o t h a t one. What r a t e o f 

11 r e t u r n d i d y o u r a n a l y s i s show t h a t y o u w o u l d g e t 

12 h e r e ? 

13 A. I do n o t remember t h e r a t e o f r e t u r n t h a t 

14 we w o u l d be e a r n i n g . 

15 Q. A r e we t a l k i n g a b o u t r e t u r n on e q u i t y 

16 h e r e ? I s t h a t w h at y o u meant b y r a t e o f r e t u r n ? 

17 A. 11 w o u I d be r e t u r n on c a p i t a l - - T h e r e 

18 a r e a number o f d i f f e r e n t ways t o d e f i n e r a t e o f 

19 r e t u r n . B u t t h e way I w o u l d l o o k a t i t w o u l d be what 

20 i s t h e c a p i t a l ENRON i s p u t t i n g a t r i s k i n t h e 

21 t r a n s a c t i o n . So we w o u l d c a l c u l a t e a r e t u r n b a s e d on 

22 t h a t . 

23 Q. How much a r e y o u b r i n g i n g t o t h e t a b l e ? 

24 A. I beg y o u r p a r d o n . 

25 Q. How many d o l l a r s i s ENRON b r i n g i n g t o t h e 
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1 t a b l e and p u t t i n g a t r i s k ? 

2 A. 5.4 - - 5.6 

3 MR. CLEARFIELD: .46. 

4 A. 5.46 b i l l i o n . Understand, ENRON i s 

5 b u y i n g t h e t r a n s i t i o n bonds, p e r i o d . ENRON has t h e 

6 r i s k o f s e c u r i t i z i n g those on t h e back end, n o t PECO. 

7 You combine them as one t r a n s a c t i o n . I t h i n k t h e y ' r e 

8 two t r a n s a c t i o n s . PECO r e c e i v e s 5.461 b i l l i o n . They 

9 g i v e ENRON t h e t r a n s i t i o n bonds. 

10 BY MR. SMITH: 

11 Q. The $5,461 b i l l i o n , i n t h e p l a n t h a t you 

12 propose, where do you get t h a t money? 

13 A. I n the p l a n we have proposed, we g e t t h a t 

14 by h a v i n g a g r a n t o r t r u s t i s s u e p a s s - t h r o u g h 

15 c e r t i f i c a t e s . 

16 Q. And s e l l i n g t o i n v e s t o r s ? 

17 A. S e l l i n g p a s s - t h r o u g h c e r t i f i c a t e s t o 

18 i n v e s t o r s . 

19 Q. No money comes out o f ENRON's g e n e r a l 

2 0 f u n d s ; c o r r e c t ? 

21 A. I t h i n k I've s t a t e d o t h e r w i s e . ENRON i s 

2 2 making payments f o r d i f f e r e n t c r e d i t enhancements and 

23 o t h e r t h i n g s i n t h e t r a n s a c t i o n . 

24 Q. The 5.461 b i l l i o n i s what we're t a l k i n g 

25 about now. Does any o f t h a t money come o u t o f 
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1 ENRON's g e n e r a l funds? 

2 A. I t m i g h t . ENRON i s s a y i n g t h a t -- I n t h e 

3 amended p l a n , we are s a y i n g we are g o i n g t h r o u g h w i t h 

4 t h i s t r a n s a c t i o n . So, i f ENRON has t o w r i t e t h e 

5 check f o r $5 . 461 b i l l i o n , ENRON w i l l w r i t e t h a t 

6 check. I n o t h e r words, ENRON t a k e s t h e r i s k o f 

7 s e c u r i t i z a t i o n , n o t PECO. 

8 Q. I n the d e a l t h a t you were p r o p o s i n g on t h e 

9 A c e r t i f i c a t e s , i s t h e r e any r e c o u r s e a g a i n s t ENRON 

10 i f t h e revenue stream i s n o t s u f f i c i e n t t o pay t h e 

11 p r i n c i p a l and i n t e r e s t ? 

12 A. No. 

13 Q. I s i t your u n d e r s t a n d i n g t h a t under t h e 

14 p r o p o s a l s you have made t h a t ENRON w i l l o b t a i n an 

15 e q u i t y i n t e r e s t i n t a n g i b l e t r a n s i t i o n p r o p e r t y o r i n 

16 t h e ITC revenue stream? 

17 A . I don't t h i n k ENRON i s o b t a i n i n g an e q u i t y 

18 i n t e r e s t i n t h o s e . D i d I u n d e r s t a n d y o u r q u e s t i o n 

19 c o r r e c t l y ? 

20 Q. Yes. 

21 A. The PECO SPV has the ITC i n t e r e s t . Cash 

2 2 f l o w s from t h e PECO SPV are used t o s e r v i c e t h e 

23 t r a n s i t i o n bonds t h a t are i s s u e d by t h e PECO SPV. 

24 The g r a n t o r t r u s t e s t a b l i s h e d by ENRON purchases t h e 

25 t r a n s i t i o n bonds. The revenues fro m t h e t r a n s i t i o n 
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1 bonds are used t o s e r v i c e t h e p a s s - t h r o u g h 

2 c e r t i f i c a t e s i s s u e d by t h e g r a n t o r t r u s t . 

3 Q. Could you t u r n t o Page 8 o f yo u r r e b u t t a l 

4 t e s t i m o n y . L i n e s 21 t h r o u g h 22. You say, " F i r s t , I 

5 note t h a t Mr. Sharpe o f f e r s no s u p p o r t f o r h i s 

6 a s s e r t i o n " - -

7 A . I ' m s o r r y . I'm on t h e wrong one. J u s t a 

8 moment. Okay. 

9 Q. You say, " F i r s t , I n o t e t h a t Mr. Sharpe 

10 o f f e r s no s u p p o r t f o r h i s a s s e r t i o n t h a t t h e i n t e r e s t 

11 r a t e on t h e t r a n s i t i o n bonds i s a t h i g h e r t h a n a 

12 market r a t e . " Do you see t h a t ? 

13 A. Yes. 

14 Q. Could I t a k e you t o yo u r d i r e c t t e s t i m o n y , 

15 Page 14. Could you read t h e q u e s t i o n a t t h e b o t t o m 

16 o f t h e page t h e r e . 

17 JUDGE RAINEY: No, we're n o t d o i n g t h a t . 

18 We're not d o i n g t h a t . 

19 MR. SMITH: I'm s o r r y . 

20 BY MR. SMITH: 

21 Q. I t p r e t t y much says -- The q u e s t i o n i s , 

22 " I s t h e i n t e r e s t r a t e i n t e n d e d t o r e f l e c t a market 

23 r a t e ? " And your answer i s no, i t ' s n o t . I s t h a t 

24 c o r r e c t ? 

2 5 A. That i s c o r r e c t . 
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1 Q. I s t h a t s u f f i c i e n t grounds f o r a n o t h e r 

2 w i t n e s s t o conclude t h a t t h e r a t e i s n o t a market 

3 r a t e ? 

4 A. I t h i n k t h e r e are two d i f f e r e n t 

5 s t a t e m e n t s . I n one st a t e m e n t I say t h a t Mr. Sharpe 

6 o f f e r s no s u p p o r t f o r h i s a s s e r t i o n , and t h e 

7 st a t e m e n t I make i n answer t o t h e quest i o n , " I s t h e 

8 i n t e r e s t r a t e i n t ended t o r e f l e e t a market r a t e ? " i s 

9 no . 

10 Q. I n f a c t , i f t h e i n t e r e s t r a t e r e f l e c t e d a 

11 market r a t e ENRON would be t a k i n g no v a l u e o u t o f 

12 t h i s t r a n s a c t i o n , c o r r e c t , because t he Class A 

13 c e r t i f i c a t e s would eat up a l l o f t h e i n t e r e s t and 

14 p r i n c i p a l t o pay them o f f ? 

15 A. I don't know t h a t t h a t ' s c o r r e c t . I would 

16 have t o l o o k a t -- I ca n ' t do t h a t c a l c u l a t i o n i n my 

17 head. 

18 Q. T h i s w i l l be t h e l a s t l i n e o f q u e s t i o n s . 

19 I f you c o u l d t a k e a l o o k a t your r e b u t t a l t e s t i m o n y , 

20 Page 4, Li n e s 9 t h r o u g h 11, you are d i s c u s s i n g t h e 

21 r i s k s t h a t ENRON ta k e s on here. I want t o fo c u s on 

2 2 two o f those r i s k s , t h e l o a d d e c l i n e r i s k and t h e 

23 i n t e r e s t r a t e r i s k t h a t you say ENRON i s g o i n g t o be 

24 t a k i n g on t h e r e . Do you see t h a t ? 

25 A. Yes. 
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1 Q. L e t ' s s t a r t by t a l k i n g about t h e i n t e r e s t 

2 r a t e r i s k . T h i s r i s k i s t h e r i s k t h a t t h e i n t e r e s t 

3 r a t e environment w i l l change between now and August 

4 1998? 

5 A. The r i s k i n t h e amended p l a n i s t h a t t h e 

6 i n t e r e s t r a t e s would move between now and -- I t h i n k 

7 i t ' s a much l o n g e r t i m e p e r i o d . I t h i n k because we 

8 have a p l a n where t h i s may not occur r i g h t away, we 

9 would s t i l l be d o i n g t h e s e c u r i t i z a t i o n . I t ' s a much 

10 l o n g e r t i m e p e r i o d i n which ENRON would be exposed t o 

11 t h e i n t e r e s t r a t e r i s k . I c a n ' t g i v e you t h e d a t e . 

12 Q. Around December 2000? 

13 JUDGE RAINEY: L e t ' s go o f f t h e r e c o r d f o r a 

14 m i n u t e . 

15 (Pause) 

16 A . I ' m not sure. That sounds about r i g h t . 

17 BY MR. SMITH: 

18 Q. The r i s k we're t a l k i n g about here i s t h e 

19 r i s k t h a t t h e i n t e r e s t r a t e s would r i s e d u r i n g t h a t 

20 t i m e ; r i g h t ? 

21 A. That i n t e r e s t r a t e s w i l l move, yes. I n 

22 t h i s case, t h e r e would be a d i m i n u t i o n i n v a l u e i f 

23 i n t e r e s t r a t e s were t o r i s e . 

24 Q. How much do you t h i n k t h a t ENRON s h o u l d be 

25 compensated f o r t a k i n g t h i s r i s k on? 
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A. I t h i n k p r o b a b l y t h e -- I don't know t h e 

answer t o t h a t q u e s t i o n , b ut I t h i n k i f you would 

l i k e a s p e c i f i c number we c o u l d go t o a f i n a n c i a l 

i n s t i t u t i o n and ask them t o quote t h e p r i c e f o r an 

i n t e r e s t r a t e d e r i v a t i v e t o ensure a g a i n s t t h e p r i c e 

movement. I would expect t h a t t h a t would be a 

s i g n i f i c a n t p r i c e t o pay, which would i n d i c a t e a 

l a r g e degree o f r i s k . 

Q. Now, t h i s r i s k t h a t y o u're t a l k i n g about 

i s o n l y up t o the seven-percent l e v e l ; r i g h t ? 

A. That i s c o r r e c t . 

Q. Above t h e seven p e r c e n t , i f t h e i n t e r e s t 

r a t e s go above seven p e r c e n t , t h e n t h e f o l l o w i n g 

s t e p s o c c u r . I want t o see i f t h i s i s r i g h t . F i r s t , 

t h e ITC i n c r e a s e s a f t e r t h a t t o r e c o g n i z e t h e f a c t 

t h a t t h e r e i s a h i g h e r i n t e r e s t payment t h a t needs t o 

be made, and s i m u l t a n e o u s l y t h e g e n e r a t i o n c r e d i t i s 

decreased. I s t h a t --

A. I s t h a t a q u e s t i o n ? 

Q. -- your u n d e r s t a n d i n g o f how y o u r p l a n 

works ? 

A. I b e l i e v e t h a t i s t h e mechanics t o make i t 

happen. 

Q. Since t h e Power Purchase Agreement c r e d i t s 

are t i e d t o the g e n e r a t i o n c r e d i t s , PECO Energy's 
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1 revenues go down? 

2 A. I ' l l h e l p you get t h e r e . I f i n t e r e s t 

3 r a t e s go above seven p e r c e n t , PECO ta k e s t h a t r i s k 

4 under our p l a n . I'm t r y i n g t o move i t a l o n g . 

5 JUDGE RAINEY: Thank you. I a p p r e c i a t e t h a t . 

6 BY MR. SMITH: 

7 Q. As t o t h e l o a d r i s k , i s t h e ITC s h o r t f a l l 

8 agreement b a s i c a l l y d e s i g n e d t o e l i m i n a t e t h e l o a d 

9 r i s k so t h a t ENRON does n o t have t o bear t h a t r i s k ? 

10 A. No. ENRON i s b e a r i n g t h a t r i s k , o r ENRON 

11 i s p a y i n g someone e l s e t o bear t h a t r i s k . I n any 

12 e v e n t , i t i s f o r ENRON's account. 

13 Q. Could you t u r n t o Page 11 o f your d i r e c t 

14 t e s t i m o n y . A c t u a l l y , t h e bot t o m o f Page 10. The 

15 q u e s t i o n i s , " I s t h e r e a r i s k t h a t t h e ITC s h o r t f a l l 

16 w i l l exceed t h e g u a r a n t y amount?" I s t h a t t h e l o a d 

17 r i s k t h a t we're t a l k i n g about? 

18 MR. CLEARFIELD: That's on Page 10? 

19 MR. SMITH: The bott o m o f Page 10. 

2 0 A. Yes. 

21 BY MR. SMITH: 

22 Q. And t h e answer i s , " P r a c t i c a l l y s p e a k i n g , 

23 t h e r e i s no such r i s k , " because t h e g u a r a n t y amount 

24 e l i m i n a t e s i t . R i g h t ? 

25 A. Yes. 
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1 MR. SMITH: I have no f u r t h e r q u e s t i o n s . 

2 JUDGE RAINEY: Thank you. 

3 Mr. Ryan. 

4 MR. RYAN: I n view o f the l a t e n e s s o f t h e hour 

5 and t h e f a c t t h a t I 've a l r e a d y d e c i d e d I wou l d n ' t use 

6 i t i n my b r i e f anyway, I'm not g o i n g t o ask any 

7 q u e s t i o n s , n ot w i t h a 45-page b r i e f . 

8 JUDGE RAINEY: I'm sure t h a t ' s a p p r e c i a t e d . 

9 R e d i r e c t ? 

10 MR. CLEARFIELD: Can we t a k e a few minutes? 

11 JUDGE RAINEY: Yes. Why don't we t a k e a f i v e -

12 minute break. 

13 (Recess taken.) 

14 JUDGE RAINEY: Mr. C l e a r f i e l d . 

15 MR. CLEARFIELD: Three q u e s t i o n s , Your Honor. 

16 REDIRECT EXAMINATION 

17 BY MR. CLEARFIELD: 

18 Q. Mr. Fastow, do you need t h e ITC s h o r t f a l l 

19 agreement t o o b t a i n a t r i p l e A r a t i n g ? 

20 A. No, you do n o t . The ITC s h o r t f a l l 

21 agreement i s not a f e a t u r e t o ach i e v e t h e r a t i n g . 

2 2 The ITC s h o r t f a l l agreement was p u t i n p l a c e because 

23 we needed t o i n c l u d e t h e t r u e - u p p r o v i s i o n , t h e ITC 

24 t r u e - u p p r o v i s i o n . Yet, we d i d n o t want anyone t o 

25 have t o come out o f pocket t o bear t h a t c o s t o t h e r 
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1 t h a n ENRON. The ITC t r u e - u p i s n o t f o r t h e r a t i n g . 

2 I t ' s so t h a t r a t e p a y e r s do not have t o bear t h e c o s t 

3 o f l o a d d e c l i n e . 

4 Q. And f o r c l a r i f i c a t i o n o f t h e s e , what are 

5 t h e c r e d i t enhancements i n t h e t r a n s a c t i o n a s s o c i a t e d 

6 w i t h bonds? 

7 A. The c r e d i t enhancements a s s o c i a t e d w i t h 

8 the t r a n s i t i o n bonds are t h r e e - f o l d . You have t h e 

9 ITC t r u e - u p . You have t h e e q u i t y i n t h e PECO SPV, 

10 and you have the o v e r - c o l l a t e r a l i z a t i o n i n t h e PECO 

11 SPV. 

12 Q. There was some d i s c u s s i o n about i n t e r e s t 

13 r a t e r i s k over seven p e r c e n t . Today how much 

14 i n t e r e s t r a t e r i s k would ENRON bear under t h e 

15 p r o p o s a l based on c u r r e n t i n t e r e s t r a t e s ? 

16 A. Okay. I d i d n ' t l o o k a t t h e paper t o d a y , 

17 b u t I t h i n k t h e 10-year t r e a s u r y i s a t o r about - -

18 someone c o r r e c t me i f I'm wrong--5.83 p e r c e n t , which 

19 would mean t h a t i f t h a t ' s a c o r r e c t number ENRON 

20 would bear t h e f i r s t 117 b a s i s p o i n t movement i n t h e 

21 10-year t r e a s u r y r a t e . 

22 MR. CLEARFIELD: That's a l l we have. 

23 JUDGE RAINEY: Thank you. 

24 Any r e c r o s s on t h e r e d i r e c t ? 

25 MR. SMITH: No, Your Honor. 
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1 JUDGE RAINEY: Thank you. You may s t a n d down, 

2 Mr. Fastow. 

3 L e t ' s go o f f t h e r e c o r d . 

4 ( D i s c u s s i o n o f f t h e r e c o r d . ) 

5 MR. SMITH: PECO Energy p r e v i o u s l y d i s t r i b u t e d 

6 t o Your Honor, t he p a r t i e s , and t h e c o u r t r e p o r t e r 

7 PECO Statement Number 28-E, t h e t e s t i m o n y o f George 

8 R a y z i s , R-A-Y-Z-I-S, r e g a r d i n g t h e ENRON Choice P l a n . 

9 I move f o r t he ad m i s s i o n o f t h a t t e s t i m o n y i n t o 

10 e v i d e n c e . 

11 JUDGE RAINEY: Let me swear him i n a t t h i s 

12 t i m e . 

13 GEORGE J . RAYZIS, c a l l e d as a w i t n e s s , being 

14 duly sworn, t e s t i f i e d as follows: 

15 JUDGE RAINEY: Please be se a t e d . Give y o u r 

16 f u l l name f o r t he r e c o r d , s p e l l i n g y o u r l a s t name. 

17 THE WITNESS: My name i s George J. Ra y z i s , 

18 R-A-Y-Z-I-S. 

19 JUDGE RAINEY: Please proceed, Mr. Smith. 

2 0 MR. SMITH: As I i n d i c a t e d . Your Honor, we 

21 p r e v i o u s l y d i s t r i b u t e d Mr. Rayzis's t e s t i m o n y , PECO 

22 Statement Number 28-E. I move f o r i t s a d m i s s i o n i n t o 

23 e v i d e n c e p e n d i n g t i m e l y motions and c r o s s -

24 e x a m i n a t i o n . 

25 JUDGE RAINEY: Any o b j e c t i o n ? 
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1 (No a u d i b l e r e s p o n s e . ) 

2 JUDGE RAINEY: H e a r i n g none, so a d m i t t e d . 

3 (PECO S t a t e m e n t Number 2 8-E was mark e d and 
admitted.) 

4 

5 JUDGE RAINEY: Any c r o s s ? 

6 (No a u d i b l e r e s p o n s e . ) 

7 JUDGE RAINEY: H e a r i n g none, t h a n k y o u v e r y 

8 much, Mr. Rayz i s. You may s t a n d down. 

9 MR. SMITH: PECO E n e r g y c a l l s Mr. S h a r p e . 

10 JAMES W. SHARPE, c a l l e d a s a w i t n e s s , b e i n g 

11 duly sworn, t e s t i f i e d as fol l o w s : 

12 JUDGE RAINEY: P l e a s e be s e a t e d . G i v e y o u r 

13 f u l l name, s p e l l i n g y o u r l a s t name, f o r t h e r e c o r d . 

14 THE WITNESS: My name i s James W. S h a r p e , 

15 S-H-A-R-P-E. 

16 JUDGE RAINEY: Thank y o u . Mr. S m i t h . 

17 MR. SMITH: Your Honor, PECO E n e r g y p r e v i o u s l y 

18 d i s t r i b u t e d t o Your Honor, t h e p a r t i e s , a nd t h e c o u r t 

19 r e p o r t e r PECO S t a t e m e n t Number 23-E, t h e t e s t i m o n y o f 

20 James W. Sharpe r e g a r d i n g t h e ENRON C h o i c e P l a n . 

21 I n a d d i t i o n , e a r l i e r t o d a y we d i s t r i b u t e d 

22 t o , I b e l i e v e , a l l c o u n s e 1 , b u t , i f n o t , c e r t a i n l y 

23 t h e ENRON c o u n s e l , a s h o r t p i e c e o f w r i t t e n r e j o i n d e r 

2 4 t e s t i m o n y by Mr. Sharpe l a b e l e d PECO S t a t e m e n t Number 

25 23-ERJ. 
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1 I move t h a t those two p i e c e s o f t e s t i m o n y 

2 be admi t t e d i n t o t h e r e c o r d pending t i m e l y mot i o n s 

3 and c r o s s - e x a m i n a t i o n . 

4 JUDGE RAINEY: Any o b j e c t i o n s ? 

5 (No a u d i b l e response.) 

6 JUDGE RAINEY: H e a r i n g none, so a d m i t t e d . 

7 (PECO Statement Numbers 23-E and 23-ERJ were 
marked and a d m i t t e d . ) 

8 

9 MR. SMITH: Your Honor, we have one o r a l 

10 s u r r e b u t t a l q u e s t i o n based on Mr. Fastow's t e s t i m o n y , 

11 i f I may be p e r m i t t e d . 

12 JUDGE RAINEY: Please proceed. 

13 DIRECT EXAMINATION 

14 BY MR. SMITH: 

15 Q . M r . Sharpe, two q u e s t i o n s . Were you i n 

16 t h e room f o r t he t e s t i m o n y o f Mr. Fastow? 

17 A. I was. 

18 Q. Mr. Fastow t e s t i f i e d r e g a r d i n g who would 

19 bear t h e c o s t of the ITC s h o r t f a l l agreement. Does 

20 t h a t t e s t i m o n y a f f e c t y our a n a l y s i s o f t h e t a x 

21 t r e a t m e n t t h a t would be g i v e n t o t h e ENRON Choice 

22 Plan? 

23 A. I t does. I t h i n k t h a t i n t h e o r i g i n a l 

24 d i r e c t t e s t imony as w e l l as i n t h e r e j o i n d e r 

2 5 t e s t imony we t a l k e d about tod a y we were n o t sure who 
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1 p a i d f o r the g r a n t o r on t h e ENRON p l a n . 

2 I t h i n k one o f the t h i n g s about t h e 

3 s h o i r t f a l l agreement, what we were concerned about, 

4 a g a i n , i s i n t h i s p a r t i c u l a r case ENRON, b e i n g t h e 

5 c r e d i t o r , would pay f o r t h i s p a r t i c u l a r g u a r a n t o r o r 

6 t h e ITC s h o r t f a l l . 

7 We were concerned t h a t e f f e c t i v e l y t h e y 

8 would be a b s o l v i n g r i s k . That r i s k would be one o f 

9 those t h i n g s t h a t t h e I n t e r n a l Revenue S e r v i c e would 

10 l o o k a t i n our r u l i n g r e q u e s t and a c t u a l l y come down 

11 t o t h e p o i n t where t h e y would say. Gee, t h i s i s 

12 a c t u a l l y a s a l e o f PECO's i n t a n g i b l e t r a n s i t i o n 

13 p r o p e r t y t o ENRON f o r t h e $5.4 b i l l i o n . 

14 We would t h i n k t h a t t h a t would be one o f 

15 t h e f a c t o r s t h a t would p r e c l u d e PECO from g e t t i n g a 

16 f a v o r a b l e r u l i n g under t he ENRON r e v i s e d p l a n . 

17 MR. SMITH: Your Honor, t h e w i t n e s s i s 

18 a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . 

19 JUDGE RAINEY: Cross - e x a m i n a t i o n . 

20 Mr. G a l l a g h e r or Mr. Kla u b e r g . 

21 CROSS -EXAMINATION 

2 2 BY MR. KLAUBERG: 

2 3 Q. Mr. Sharpe, I'm John K l a u b e r g , c o u n s e l f o r 

24 ENRON. I w i l l t r y t o move i t a l o n g q u i c k l y h e r e . 

25 What i s your s p e c i a l t y area w i t h i n Coopers 
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1 and Lybrand? 

2 A. I s p e c i a l i z e i n t a x a t i o n f o r r e g u l a t e d 

3 e n t e r p r i s e s . 

4 Q. So u t i l i t i e s --

5 A. u t i l i t i e s . E l e c t r i c , gas, t e l e p h o n e 

6 companies, yes. 

7 Q. What about e x p e r i e n c e i n ass e t - b a c k e d 

8 f i n a n c i n g ? 

9 A. I r e a l l y have v e r y l i t t l e e x p e r i e n c e i n 

10 asset-backed f i n a n c i n g . 

11 Q. Things b e f o r e t r a n s i t i o n b o n d s - - c r e d i t 

12 c a r d r e c e i v a b l e f i n a n c i n g , home mortgage f i n a n c i n g , 

13 t y p i c a l a sset-backed f i n a n c i n g t h a t a re v e r y 

14 analogous t o the t r a n s i t i o n bonds? 

15 A. I have n o t had any e x p e r i e n c e . My 

16 i m p r e s s i o n was what I'm o p i n i n g on o r my o p i n i o n i s 

17 r e l a t e d n ot n e c e s s a r i l y t o s e c u r i t y t y p e s 

18 t r a n s i t i o n a l bonds, f i n a n c i n g , b u t r e a l l y t h e 

19 q u e s t i o n o f whether we've had a s a l e o r f i n a n c i n g 

20 arrangement. 

21 T y p i c a l l y I see a l o t o f those 

22 t r a n s a c t i o n s where we're always l o o k i n g a t who has 

23 t h e b e n e f i t s and t h e burden o f own e r s h i p . That's 

24 what I -- T h i s i s f a i r l y t y p i c a l . 

2 5 Q. Have you a n a l y z e d t h a t p a r t i c u l a r i s s u e , I 
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1 guess, p u t t i n g a s i d e s o r t o f t h e o t h e r areas where i t 

2 comes up i n your p r a c t i c e , t h e asset-backed area i n 

3 p a r t i c u l a r ? 

4 A. W e l l , c e r t a i n l y I have been f o l l o w i n g t h e 

5 s e c u r i t i z a t i o n i n t h e i n d u s t r y g o i n g back t o t h e 

6 Puget s a l e . I have been c l o s e l y f o l l o w i n g t h e 

7 s e c u r i t i z a t i o n here i n P e n n s y l v a n i a . I have been t o 

8 i n d u s t r y meet i n g s , have t a l k e d t o o t h e r p r a c t i t i o n e r s 

9 i n t h e area l o o k i n g a t d i f f e r e n t s e c u r i t i z a t i o n 

10 t r a n s a c t i o n s and been f o l l o w i n g t h a t v e r y c l o s e l y . 

11 Q. But you don't have any - - I guess 

12 hands-on e x p e r i e n c e , b e i n g i n v o l v e d i n a t r a n s a c t i o n 

13 from Day One, the s t r u c t u r e o f i t , a l l t h e d i f f e r e n t 

14 p i e c e s , t h e s e r v i c e agreement, t r a n s i t i o n bonds, t h e 

15 SPV, t h e p a s s - t h r o u g h c e r t i f i c a t e s , how much 

16 e x p e r i e n c e do you have i n t r a n s a c t i o n s o f t h a t 

17 n a t u r e ? 

18 A. Other t h a n t h e u t i l i t y r e l a t e d i n t h i s 

19 p a r t i c u l a r i s s u e , v e r y l i t t l e . 

20 Q. Since t r a n s i t i o n bonds, o b v i o u s l y , haven't 

21 been done b e f o r e --

22 A. Since u t i l i t i e s s t a r t e d i s s u i n g s e c u r i t i e s 

23 r e l a t e d t o t h i n g s l i k e t h e Puget demand s i d e 

24 management and now s t r a n d e d c o s t s . 

25 Q. B u t s i n c e we don't have any t r a n s i t i o n 

HOLBERT ASSOCIATES 
(717) 540-9669 



2239 

1 bond d e a l s out t h e r e , y our - -

2 A. My e x p e r i e n c e i s new. 

3 Q. Are you f a m i l i a r w i t h t h e P o r t l a n d General 

4 s e c u r i t i z a t i o n t r a n s a c t i o n o f demand s i d e management 

5 r e c e i v a b l e t h a t s o r t o f came on t h e back o f Puget? 

6 A. No, I'm n o t . 

7 Q. What about j u s t Coopers and Lybrand i n 

8 g e n e r a l ? Does t h e f i r m o r d i n a r i l y g e t i n v o l v e d i n 

9 these t y p e s o f t r a n s a c t i o n s ? Do you r e n d e r t a x 

10 o p i n i o n s , o r i s t h a t t y p i c a l l y done by t h e law f i r m 

11 i n v o l v e d ? 

12 A. I t v a r i e s . Sometimes t h e f i r m does i s s u e 

13 o p i n i o n s r e l a t e d t o these t y p e s o f t r a n s a c t i o n s . 

14 Q. D i d you r e l y on anybody e l s e t o s o r t o f 

15 h e l p you t h r o u g h t h i s a n a l y s i s o f 

16 A. Again, I've been f o l l o w i n g , c e r t a i n l y , t h e 

17 p r i v a t e l e t t e r r u l i n g t h a t PECO had s u b m i t t e d f o r 

18 a p p r o v a l . I've been f o l l o w i n g t h e C a l i f o r n i a 

19 s i t u a t i o n . I have t a l k e d t o C a l i f o r n i a t a x d i r e c t o r s 

20 about t h e i r p a r t i c u l a r t r a n s a c t i o n and t h e f a v o r a b l e 

21 r u l i n g t h e y g o t . 

22 Q. Have you seen t h e C a l i f o r n i a r u l i n g ? 

2 3 A . I have not seen i t . 

24 Q. You haven't seen i t . 

25 A. I have seen t h e r e q u e s t . I have n o t seen 
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1 t h e a c t u a l r u l i n g from t h e IRS. 

2 Q. You haven't seen what t h e IRS f o c u s e d on 

3 i n t h a t ? 

4 A. No. 

5 Q. I f PECO were t o do t h e s e c u r i t i z a t i o n 

6 p u r s u a n t t o t h e p a r t i a l s e t t l e m e n t , do you a n t i c i p a t e 

7 t h a t Coopers would be i n v o l v e d i n t h a t p r o c e s s as f a r 

8 as r e n d e r i n g an o p i n i o n o r b e i n g i n v o l v e d i n t h e 

9 s t r u c t u r i n g o f t h a t ? 

10 A. Are you t a l k i n g about t h e t a x s i d e o f 

11 t h a t ? 

12 Q. Yes. I mean s t r u c t u r i n g o f t h e 

13 s e c u r i t i z a t i o n . 

14 A. We c e r t a i n l y would l o o k a t t h e a c c o u n t i n g 

15 s i d e . As f a r as t h e t a x s i d e , PECO has a l r e a d y 

16 r e q u e s t e d a p r i v a t e l e t t e r r u l i n g f r o m t h e I n t e r n a l 

17 Revenue S e r v i c e , and o u t s i d e t a x c o u n s e l has 

18 r e q u e s t e d t h a t . 

19 Q. So you would not be i n v o l v e d , g e n e r a l l y , 

2 0 i n t h a t p r o c e s s , o t h e r t h a n from an a c c o u n t i n g s i d e ? 

21 A. That's c o r r e c t . 

22 Q. Did you pr e p a r e a t a l l o r were i n v o l v e d a t 

23 a l l i n the PECO r u l i n g r e q u e s t t h a t was s u b m i t t e d , as 

2 4 I u n d e r s t a n d i t , a few months ago? 

25 A. Other t h a n t h e d r a f t . I saw t h e d r a f t and 
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1 made c e r t a i n comments about t h e d r a f t . 

2 Q . I ' m assuming t h a t was done by o u t s i d e 

3 c o u n s e l . 

4 A. Yes, t h e o u t s i d e c o u n s e l had d r a f t e d t h e 

5 r e q u e s t . 

6 Q. So you commented on a d r a f t ? 

7 A. Yes. 

8 JUDGE RAINEY: I s t h a t a r e q u e s t f o r a r u l i n g 

9 from t h e IRS t h a t you're r e f e r r i n g to? 

10 A. Yes. 

11 BY MR. KLAUBERG: 

12 Q. Have you d i s c u s s e d t h e d i f f e r e n c e s between 

13 t h e s e c u r i t i z a t i o n s t r u c t u r e i n t h e p a r t i a l 

14 s e t t l e m e n t w i t h t h e s e c u r i t i z a t i o n i n t h e Choice Plan 

15 w i t h anybody a t the IRS? 

16 A. No, I have n o t . 

17 Q. You t e s t i f i e d i n your d i r e c t t e s t i m o n y 

18 t h a t t h e r e were f o u r e s s e n t i a l elements, i n e f f e c t , 

19 i n o b t a i n i n g the IRS r u l i n g t h a t Mr. Smith has gone 

20 t h r o u g h . Have you r e v i e w e d t h e changes t h a t have 

21 been made t o the Choice Plan t o address any o f those? 

22 A. Yes. 

23 Q. And do you f e e l t h a t t h e p l a n does address 

24 thos e i s s u e s ? 

25 A. T h e p l a n has c o s m e t i c a l l y changed thos e 
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1 p a r t i c u l a r f o u r r e q u i r e m e n t s . I t h i n k t h o s e are t h e 

2 base l a y e r o f the s e c u r i t i z a t i o n t r a n s a c t i o n . I 

3 t h i n k my concern w i t h t h e ENRON p l a n i s not j u s t t h e 

4 s e c u r i t i z a t i o n , b ut i t ' s a l l t h e o t h e r a s p e c t s o f t h e 

5 ENRON Choice Pl a n . 

6 Q. We'11 come t o tho s e . I guess I'm j u s t 

7 c u r i o u s . Mr. Smith went on a t g r e a t l e n g t h about t h e 

8 f o u r f a c t o r s i n g o i n g t h r o u g h t h i s . You've s a i d t h a t 

9 we c o s m e t i c a l l y changed t h e p l a n . What do you mean 

10 by c o s m e t i c a l l y ? 

11 A. W e l l , I t h i n k t h a t my p e r s p e c t i v e o f t h e 

12 way you c o s m e t i c a l l y change t he p l a n , you change t h e 

13 ITC revenue stream i n those y e a r s , and i n some sense 

14 you have b a r r e d t h e revenue from t h e T & D r a t e s . I 

15 t h i n k t h a t ' s r e a l l y j u s t d o i n g n o t h i n g b u t changing 

16 t h e revenue streams f o r t h e ITC. 

17 Q. I s t h a t a t a x issue? 

18 A. W e l l , I t h i n k t h e i s s u e , a g a i n I t h i n k 

19 t h e I n t e r n a l Revenue S e r v i c e i n l o o k i n g and o p i n i n g 

2 0 on i s s u i n g a r u l i n g on t h i s would l o o k a t a l l t h e 

21 f a c t o r s , l o o k a t the economic substance o f i t . 

22 Q. When t h e I n t e r n a l Revenue S e r v i c e l o o k s a t 

23 t h i s t r a n s a c t i o n - - c o r r e c t me i f I'm w r o n g - - t h e y ' r e 

24 g o i n g t o l o o k a t the f i n a l p l a n . 

25 A. R i g h t . 

HOLBERT ASSOCIATES 
(717) 540-9669 



2243 

1 Q. They're g o i n g t o l o o k a t t h e p l a n t h a t i s 

2 submi11ed and t h a t you go f o r t h e r u l i n g on. Why i s 

3 t h a t even i n the b a l l p a r k o f a r e l e v a n t a n a l y s i s ? 

4 A. W e l l , I t h i n k t h a t t h e y would want some 

5 h i s t o r y o f how t h e ENRON p l a n came about. 

6 Q. But i f you a d j u s t t h e revenue stream, no 

7 m a t t e r how you a d j u s t i t , why i s t h a t a t a x i s s u e i f 

8 the t a x t e s t i s you've got t o have s u f f i c i e n t revenue 

9 t o make t h e o v e r - c o l l a t e r a l i z a t i o n amount, t h e .5 

10 p e r c e n t , and have enough money i n t h e r e t o cover t h e 

11 i n t e r e s t and p r i n c i p a l on t h e bonds? Why i s t h a t 

12 r e l e v a n t , where t h e money, i n e f f e c t , comes from f o r 

13 t a x purposes? 

14 A. I t h i n k i t ' s because -- Aga i n , I t h i n k 

15 t h a t what r e a l l y i s o c c u r r i n g here i s t h a t ENRON i s 

16 a c q u i r i n g t h e i n t a n g i b l e t r a n s i t i o n p r o p e r t y f r o m 

17 PECO f o r t h e $5.4 b i l l i o n and, i n t u r n , i s g o i n g o ut 

18 and f i n a n c i n g t h a t $5.4 b i l l i o n w i t h t h e t y p e A 

19 c e r t i f i c a t e s . 

20 I t h i n k t h e S e r v i c e would l o o k a t t h a t and 

21 t r y t o l o o k t o see whether t h e r e has been an economic 

22 s a l e v e r s u s n o t h i n g more t h a n a f i n a n c i n g 

23 arrangement. 

2 4 While t he form -- I t h i n k you were 

25 c o r r e c t , t h a t the form o f t h e t r a n s a c t i o n i s t h a t i t 
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1 meets those f o u r b a s i c r e q u i r e m e n t s . I t h i n k t h a t 

2 t h e y would l o o k c l o s e r t o the substance t h a n t o t h e 

3 form. 

4 Q. D i d n ' t you i n your i n i t i a l d i r e c t 

5 t e s t i m o n y say t h a t those were t h e f o u r p r i n c i p a l 

6 f a c t o r s ? 

7 A. Yes. 

8 Q. Are you aware t h a t a g r a n t o r t r u s t t y p e 

9 s t r u c t u r e i s p r o b a b l y one o f t h e most commonly used 

10 f i n a n c i n g s t r u c t u r e s i n t h e asset-backed i n d u s t r y ? 

11 I t ' s p r o b a b l y more t h a n 50 p e r c e n t of as s e t - b a c k e d 

12 t r a n s a c t i o n s t h a t have i s s u e s r e l a t e d t o whether 

13 something i s a debt or a s a l e s t r a n s a c t i o n ? 

14 MR. SMITH: I'm g o i n g t o o b j e c t t o t h a t 

15 q u e s t i o n on the grounds t h a t i t assumes f a c t s t h a t 

16 are n o t i n evidence. T h e r e f o r e , t h e a t t o r n e y i s 

17 t e s t i f y i n g t o those f a c t s . 

18 BY MR. KLAUBERG: 

19 Q. Would you, s u b j e c t t o check, answer t h a t 

20 q u e s t i o n ? 

21 A. W e l l , I t h i n k t h a t e a r l i e r I s a i d t h a t I 

22 don't have a l o t o f e x p e r i e n c e w i t h a s s e t - b a c k e d 

23 f i n a n c i n g . So I t h i n k i t would be d i f f i c u l t f o r me 

2 4 t o say am I aware o f i t . I'm n o t aware o f i t . 

25 Q. Maybe I s h o u l d r e p h r a s e i t . Could you, 
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1 a g a i n , s u b j e c t t o check, j u s t check w i t h an 

2 i n v e s t m e n t bank and ask them, I s g r a n t o r t r u s t one o f 

3 t h e most commonly used s p e c i a l purpose f i n a n c i n g 

4 v e h i c l e s f o r asset-backed s e c u r i t i e s ? 

5 A. Sure. 

6 Q. You've t e s t i f i e d t h a t t h e g r a n t o r t r u s t , I 

7 t h i n k , was mentioned as one of t h e unu s u a l f e a t u r e s 

8 t h a t i s d i f f e r e n t from t h e PECO p a r t i a l s e t t l e m e n t 

9 s e c u r i t i z a t i o n p l a n . But you've a l s o mentioned t h a t 

10 i t i s a composite o f o t h e r f a c t o r s , namely, t h a t PPA 

11 agreement and the f a c t t h a t ENRON i s t h e p r o v i d e r o r 

12 i s proposed t o be t h e p r o v i d e r o f l a s t r e s o r t and the 

13 MBC agreement. When you p u t a l l o f those t o g e t h e r , 

14 you f e e l t h a t the IRS would be " l e s s c o m f o r t a b l e " i n 

15 g i v i n g t h e r u l i n g , t h e f a v o r a b l e r u l i n g on t h e ENRON 

16 p l a n . 

17 Can you h e l p us and p o i n t us t o some 

18 a u t h o r i t y t h a t would focus on any ty p e s o f 

19 agreements, l i k e i n a secured f i n a n c i n g , t h a t r a i s e d 

20 t h e i s s u e as t o whether tho s e a d v e r s e l y a f f e c t debt 

21 t r e a t m e n t ? 

22 A. Any s p e c i f i c a u t h o r i t y I cannot. I t h i n k 

23 i t ' s t h e w e i g h t . I don't t h i n k t h e S e r v i c e would 

24 l o o k a t each i n d i v i d u a l aspect o f t h e ENRON and op i n e 

25 on one p a r t i c u l a r one. I t h i n k t h e y would l o o k a t 
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1 t h e f u l l p l a n . 

2 For example, i n PECO's r u l i n g r e q u e s t , 

3 t h e y mention the q u a l i f i e d r a t e o r d e r . These t h i n g s 

4 are a l l w o r k i n g t o g e t h e r . I t h i n k t h a t ENRON, i n 

5 substance, i s e f f e c t i v e l y a c q u i r i n g an e q u i t y 

6 i n t e r e s t i n the i n t a n g i b l e t r a n s i t i o n p r o d u c t . 

7 Q. Maybe I c o u l d j u s t r e s t a t e what I s a i d 

8 b e f o r e . I s t h e r e any a u t h o r i t y t h a t you can p o i n t us 

9 t o - -

10 JUDGE RAINEY: I t h i n k he answered t h a t , 

11 Counsel. I t h i n k he s a i d t h a t t h e r e i s no a u t h o r i t y 

12 t h a t he can p o i n t you t o . 

13 A. I don't t h i n k t h e r e ' s any s p e c i f i c 

14 a u t h o r i t y on a s i m i l a r p l a n l i k e ENRON. For one 

15 t h i n g , I don't t h i n k t h e r e ' s a n y t h i n g o ut t h e r e l i k e 

16 ENRON. 

17 BY MR. KLAUBERG: 

18 Q. You say, f o r example, PECO's proposed 

19 s e c u r i t i z a t i o n under t h e p a r t i a l s e t t l e m e n t i s more 

20 t y p i c a l . I t ' s l i k e t h e C a l i f o r n i a u t i l i t i e s . But 

21 you say t h a t t h e r e a re some d i f f e r e n c e s . What are 

22 those d i f f e r e n c e s , and how are t h e y m a t e r i a l o r n o t 

23 m a t e r i a l ? 

24 A. The ENRON plan ? 

25 Q. No, no, no. The p a r t i a l s e t t l e m e n t , you 
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1 say i n your d i r e c t t e s t i m o n y , i s v e r y s i m i l a r , 

2 a l t h o u g h t h e r e a re some d i f f e r e n c e s f r o m t h e 

3 C a l i f o r n i a r u l i n g . 

4 A. Yes. 

5 Q. The PECO r u l i n g i t s e l f m i r r o r s t h e 

6 C a l i f o r n i a r u l i n g . I t h i n k t h e r e are some 

7 d i f f e r e n c e s i n the C a l i f o r n i a l e g i s l a t i o n v e r s u s t h e 

8 P e n n s y l v a n i a l e g i s l a t i o n . 

9 Q. What d i f f e r e n c e s are those? 

10 A. For example, t h e t r a n s m i s s i o n i s ISO 

11 p r o c e s s i n C a l i f o r n i a . 

12 Q. I agree. Whether t h e r e ' s an ISO, why 

13 would t h a t make any d i f f e r e n c e ? 

14 A. I'm not sure i f I'm f o l l o w i n g t h e p o i n t . 

15 I t h i n k what we would say i s t h a t we would expect t o 

16 g e t a r u l i n g f o r PECO because i t ' s v e r y s i m i l a r t o 

17 t h e r u l i n g r e q u e s t t h a t t h e C a l i f o r n i a u t i l i t i e s --

18 Q. That's what I'm g e t t i n g a t . You s a i d 

19 s i m i l a r , and you s a i d t h e r e are some d i f f e r e n c e s . 

20 What I'm t r y i n g t o get a t i s what are t h e 

21 d i f f e r e n c e s . 

22 A. Would you p o i n t me t o t h e t e s t i m o n y ? 

2 3 Q. You say - -

24 JUDGE RAINEY: Counsel, y o u ' l l have t o 

25 i d e n t i f y t h e sta t e m e n t and t h e page and a l s o t h e 
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1 l i n e . 

2 BY MR. KLAUBERG: 

3 Q . I guess t h e r e j o i n d e r t e s t i m o n y . Page 3, 

4 where you say down a t L i n e 17, PECO's proposed 

5 s t r u c t u r e which c l o s e l y m i r r o r s t h e C a l i f o r n i a 

6 s t r u e t u r e . 11 seemed t o me i t ' s n o t i d e n t i c a l , s o l 

7 would j u s t t r y t o u n d e r s t a n d what are t h e 

8 d i f f e r e n c e s . 

9 A. I don't t h i n k t h e r e ' s any s u b s t a n t i a l 

10 d i f f e r e n c e s between t h e PECO r u l i n g v e r s u s t h e 

11 C a l i f o r n i a r u l i n g . 

12 Q. But you don't know t h a t f o r a f a c t because 

13 you haven't seen t h e C a l i f o r n i a r u l i n g ? 

14 A. I ' v e s e e n t h e r u l i n g r e q u e s t , yes. 

15 Q. But you haven't seen t h e r u l i n g ? 

16 A . I have n o t seen t h e r u l i n g . W e l l , PECO 

17 hasn ' t h'ad a r u l i n g , so t h i s i s t h e r u l i n g r e q u e s t 

18 I'm t a l k i n g about here. 

19 Q. The PECO, I agree w i t h t h a t . For purposes 

20 o f making your a n a l y s i s here f o r t h e purpose o f t h e 

21 t e s t i m o n y , you've re a d t h e r u l i n g r e q u e s t p u t i n by 

22 e i t h e r one or t h r e e of t h e C a l i f o r n i a u t i l i t i e s . 

23 Have you read t h e d e a l documents, s o r t o f t h e 

24 t e n t a t i v e f i n a n e i n g documents t h a t have been o u t f o r 

25 a w h i l e now, t h a t d e s c r i b e t h e s t r u c t u r e and some o f 
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1 t h e f e a t u r e s t h a t have come up, I would say, i n t h e 

2 l a t t e r course of t h e f i n a n c i n g d i s c u s s i o n s ? 

3 A. No, I have n o t . 

4 Q. So your " c l o s e l y m i r r o r " here i s based 

5 upon j u s t r e a d i n g t h e r u l i n g r e q u e s t when i t went i n ? 

6 A. Yes. 

7 Q. Not l o o k i n g a t the o t h e r agreements t h a t 

8 may be i n v o l v e d i n t h a t t r a n s a c t i o n ? 

9 A. Yes. 

10 Q. W i t h r e s p e c t t o t h i s composite a n a l y s i s 

11 t h a t you say you have t o t a k e i n t o account t h e 

12 p a n o p l y of these o t h e r agreements, are you f a m i l i a r , 

13 p u t t i n g a s i d e any a u t h o r i t y , w i t h any o t h e r s t r u c t u r e 

14 t h a t has s i m i l a r analogous agreements, whether i t ' s a 

15 power agreement, a s e r v i c e r agreement, any o t h e r 

16 s ecured f i n a n c i n g , l i k e a c r e d i t c a r d r e c e i v a b l e o r 

17 something, where t h e y have s i m i l a r agreements t h a t 

18 you have t o l o o k a t t o r e a l l y make the t a x a n a l y s i s ? 

19 A. No, I'm n o t . 

2 0 Q. I s i t c o r r e c t t h a t a c o n c l u s i o n r e g a r d i n g 

21 t h e t r e a t m e n t of s e c u r i t i e s , such as t h e t r a n s i t i o n 

22 bonds, as debt or a s a l e o f p r o p e r t y by PECO r e q u i r e s 

23 you t o l o o k a t a l l t h e f a c t s and c i r c u m s t a n c e s and 

24 a l l o f the case law out t h e r e , as opposed t o j u s t 

25 l o o k i n g a t a p r o v i s i o n o r p r o v i s i o n s o f t h e I n t e r n a l 
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Revenue Code? 

A. I n my o p i n i o n , I t h i n k t h e S e r v i c e i n 

l o o k i n g a t the r u l i n g r e q u e s t would l o o k a t t h e f u l l 

b u n d l e o f t h i n g s t h a t ' s o c c u r r i n g here, yes. They 

r e a l l y were t r y i n g t o e v a l u a t e t h e economic substance 

and not the form o f the t r a n s a c t i o n . 
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1 Q Now, you said t h a t you haven't t a l k e d t o 

2 the I n t e r n a l Revenue Service about e i t h e r t h e i r 

3 view of the PECO s e c u r i t i z a t i o n , or anything w i t h 

4 respect t o the ENRON plan? 

5 A No, I have not t a l k e d t o the Service. 

6 I have been advised by PECO's counsel t h a t 

7 he had some discussion w i t h the I n t e r n a l Revenue 

8 Service r e l a t e d t o t h e i r r u l i n g . 

9 Q Okay. Now, j u s t t o c l a r i f y t h e r e , t h a t i s 

10 w i t h respect t o PECO's r u l i n g ? 

11 A PECO's r u l i n g . 

12 Q Okay. Going back again j u s t t o the 

13 C a l i f o r n i a s i t u a t i o n , you focus a l o t i n your 

14 r e j o i n d e r testimony about i t being a 

15 s t r a i g h t - f o r w a r d t r a n s a c t i o n , and i t i s something 

16 t h a t the IRS would f e e l more comfortable w i t h than 

17 the ENRON plan, presumably r e l a t i n g t o the f a c t 

18 t h a t the ENRON plan j u s t has more agreements 

19 associated w i t h i t ? 

20 A That's c o r r e c t . 

21 Q Are you aware t h a t the I n t e r n a l Revenue 

22 Service i n many cases won't r u l e on 

23 s t r a i g h t - f o r w a r d transactions? 

24 They a c t u a l l y have no r u l i n g p o s i t i o n s out 

25 there? 
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1 A I am aware of that. 

2 Q You are aware of that. And so you do 

3 agree, don't you, that the IRS very often w i l l r u l e 

4 on more complex transactions? 

5 A They --

6 Q I t i s j u s t not a straight-forward 

7 transaction? 

8 You don't have to walk i n with a 

9 straight-forward transaction to get a ruling? 

10 A That's correct. I am aware of that. 

11 Q Are you aware that i n many other 

12 transactions, there i s a difference between the way 

13 a transaction i s treated for tax purposes, and the 

14 way i t i s treated for regulatory and book purposes? 

15 A I have been spending most of my career i n 

16 regulated enterprises, so I am c e r t a i n l y aware of 

17 t h a t , yes. 

18 Q You mentioned the Pugeot Sound 

19 transaction. 

20 Were you personally involved i n that 

21 transaction? 

22 A No, I was not. 

23 Q Have you read the Deal documents? 

24 A No, I have not read the Deal documents. 

25 Q Do you know whether they applied f o r a 
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1 r u l i n g i n that? 

2 A They d i d not. 

3 Q Do you know t h a t -- do you know whether 

4 they t r e a t e d the bonds i n t h a t case d i f f e r e n t l y f o r 

5 t a x and book purposes? 

6 A I -- they d i d t r e a t them d i f f e r e n t l y . 

7 Q Have you do you have any knowledge t h a t 

8 the IRS has challenged t h a t transaction? 

9 A No, I don't have any knowledge of t h a t . 

10 That's a r e l a t i v e l y recent t r a n s a c t i o n . 

11 Q Do you see any d i f f e r e n c e between 

12 s e c u r i t i z i n g demand side management receivables and 

13 t r a n s i t i o n and stranded costs? 

14 A I t h i n k the concept i s very s i m i l a r . 

15 Q So the p r i n c i p l e s t h a t would apply, and 

16 those l i k e l y would apply t o t r a n s i t i o n bonds as 

17 well? 

18 A I would t h i n k so, yes. 

19 Q Are you aware whether i n the Pugeot 

20 s e c u r i t i z a t i o n , whether the s t r u c t u r e met a l l of 

21 the four f a c t o r s t h a t you have c i t e d i n your d i r e c t 

22 testimony? 

23 A I t ' s been awhile since I have looked at 

24 t h a t , and I can't answer t h a t question now t o say 

25 yes or no. 
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1 Q Just one c l a r i f i c a t i o n , I guess. I n your 

2 r e j o i n d e r testimony on Page 4, l i n e eleven l e t 

3 me see here; I am t r y i n g t o t h i n k here; I guess i t 

4 i s l i n e twelve — you t a l k about ENRON as an 

5 e l e c t r i c generation s u p p l i e r , and I am assuming 

6 t h a t you are assuming t h a t as an e l e c t r i c 

7 generation s u p p l i e r , ENRON i s the PLR? 

8 A Yes. 

9 Q A l l r i g h t . And then i t says " w i l l i n 

10 e f f e c t through i t s proposed t a r i f f . " 

11 Do you mean ENRON, or do you mean PECO's 

12 t a r i f f , as modified, or proposed t o be modified by 

13 ENRON t o r e f l e c t i t s p r o v i s i o n of d e f a u l t service? 

14 A I intended t o mean ENRON'S proposed 

15 t a r i f f . 

16 Q ENRON's proposed changes t o PECO's? 

17 A That's i t , yes. 

18 Q Okay. With respect t o the ITC s h o r t - f a l l 

19 agreement, i s i t your view, and I wish I — again, 

20 we j u s t got t h i s today, so I'm s o r r y I can't f i n d 

21 i t r i g h t away, but t h a t the payments t h a t would be 

22 made under t h a t agreement would run t o the s p e c i a l 

23 purpose v e h i c l e , the sp e c i a l purpose e n t i t y ? 

24 A Yes. 

25 Q W i l l you, subject t o check, agree t h a t 
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1 those payments don't run t o the SPV, but run 

2 instead , as Mr. Smith pointed out, run t o PECO? 

3 A Well, the SPE i s a disregarded purpose, 

4 disregarded e n t i t y f o r tax purposes. 

5 For tax purposes, the SPE and PECO are one 

6 and the same. 

7 Q That's f o r tax purposes? 

8 A Yes. 

9 Q I t wasn't c l e a r , though --

10 A Yes. 

11 Q -- whether i n here you are r e f e r r i n g t o 

12 t a x purposes or f o r bankruptcy --

13 A Yes. 

14 Q -- and f o r a l o t of other s t a t e law 

15 purposes, t h a t i s a separate vehicle? 

16 A Yes. I t h i n k t h a t my testimony i s r e l a t e d 

17 t o the t a x . 

18 Q Are you considering t h a t t o be an 

19 enhancement on the debt, or do you consider t h a t t o 

20 be a separate payment t o PECO t h a t i s u n r e l a t e d t o 

21 the t r a n s i t i o n bonds? 

22 A Well, since ENRON -- I went on t o say t h a t 

23 ENRON i s proposing t o guarantee any ITC s h o r t - f a l l , 

24 or e i t h e r pay f o r a grantor f o r t h a t p a r t i c u l a r 

25 cost. Then i t seems t o me t h a t , again, what ENRON 
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1 i s absorbing, any of the ITC s h o r t - f a l l because of 

2 load d e c l i n e or whatever, so e f f e c t i v e l y , again, 

3 ENRON -- I mean, PECO, i n a sense, i s k i n d of out 

4 of the b a l l game a l l together. 

5 Now, ENRON i s b a s i c a l l y assuming or has 

6 the ownership of b a s i c a l l y the ITC, and i f t h e r e i s 

7 any s h o r t - f a l l , they have the r i s k s associated w i t h 

8 t h a t s h o r t - f a l l . 

9 Q But i s n ' t i t t h a t i f there i s a 

10 s h o r t - f a l l , the payments run t o PECO, and i t i n 

11 e f f e c t i s up t o PECO t o c r e d i t those or refund 

12 those, p u t t i n g aside whether i t i s done 

13 simultaneously or the next month, t o o f f s e t against 

14 customers' b i l l s ? 

15 A I'm not sure i f I understand the question. 

16 Q Well, I am j u s t t r y i n g t o understand. 

17 When you t a l k e d about t h i s , i t seemed t o 

18 be the way — 

19 A Well — 

2 0 Q — the testimony was l a i d out. 

21 A Yes. I t h i n k t h i s testimony again was 

22 t h a t we were not c l e a r , or I wasn't c l e a r of what 

23 the ENRON guarantor arrangement was, the s h o r t - f a l l 

24 arrangement was. 

25 We were unclear who paid f o r i t , r e l a t e d 
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1 to th a t , what i t actually pertained t o , so I think 

2 Mr. Fastow, e a r l i e r t h i s afternoon, c l a r i f i e d t h a t , 

3 and I think what I hear now i s that PECO and the 

4 SPE are one and the same for tax purposes, although 

5 e f f e c t i v e l y , the s h o r t - f a l l — the short f a l l , any 

6 ITC s h o r t - f a l l actually w i l l — w i l l be paid by the 

7 ENRON or the ENRON guarantor d i r e c t l y to the SPE to 

8 pay the bonds, and --

9 Q No. 

10 A — basically, that's the way the p r i n c i p l e 

11 i s . 

12 Q No, no. I mean, that i s , would you, 

13 subject to check --

14 A No. 

15 Q -- check to see whether under the 

16 documents, that i s the way the cash flow runs, or 

17 whether i t runs separate and apart and does not act 

18 as cr e d i t enhancement f o r the bonds, but instead, 

19 runs d i r e c t l y to PECO? 

20 A Yes. I think subject to check, yes. 

21 Q And i f so, does that change your view? 

22 A No. I think i n substance, i t i s the same. 

23 Q Just going back to the other factors that 

24 you have mentioned here that you have to look a t , 

25 i n your d i r e c t testimony, and I guess the question 
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1 r e a l l y i s , why are you so d o u b t f u l when, i n your 

2 d i r e c t testimony, i t appeared, anyway, t h a t i f the 

3 fo u r f a c t o r s were met, t h a t t h a t was r e a l l y the key 

4 items, but now you seem t o be -- even i f those are 

5 met, you are s t i l l d o u b t f u l t h a t you get there? 

6 A I t h i n k what I intended t o say i n the 

7 d i r e c t testimony was, absent those fo u r f a c t or 

8 t e c h n i c a l requirements, t h a t ' s almost l i k e a base 

9 minimum l e v e l t h a t you have t o get t o , and once you 

10 get t o t h a t , then e f f e c t i v e l y you look a t the 

11 economic substance of the t r a n s a c t i o n , and I was 

12 t r o u b l e d by the other aspects of the t r a n s a c t i o n . 

13 I t h i n k one of the things t h a t was 

14 p a r t i c u l a r l y t r o u b l i n g i s the excess i n t e r e s t r a t e 

15 t h a t the bonds would bear. 

16 Q And why i s that? 

17 A Well, why would — I t h i n k the Service 

18 would t r y t o understand; why would PECO issue bonds 

19 at a r a t e t h a t i s two t o three hundred basis p o i n t s 

20 above market? 

21 I t h i n k they would t r y t o understand what 

22 was going on w i t h the t r a n s a c t i o n . 

23 They would t r y t o understand what i s 

24 r e a l l y o c c u r r i n g i n the economics here. 

25 Q Are you aware of any other s i t u a t i o n s i n 
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1 the market where issuers have issued debt a t above 

2 market i n t e r e s t rates? 

3 A Sure. That i s t y p i c a l l y a premium 

4 arrangement. 

5 Q So i t i s done? 

6 A Uh-huh. 

7 Q And are you aware i n those t r a n s a c t i o n s 

8 whether they have had tax s t r u c t u r e issues 

9 associated w i t h those transactions? 

10 A No, I am not. I t h i n k t h a t t y p i c a l l y , 

11 though, where someone would issue something i n a 

12 premium, they would a c t u a l l y get the cash, so I 

13 t h i n k t h i s s i t u a t i o n , because i t i s r e l a t e d , I 

14 mean, i f anything a t a l l , I t h i n k t h a t i f you look 

15 a t ENRON's proposal, t h a t excess i n t e r e s t r a t e i s 

16 e f f e c t i v e l y what they are making on the t r a n s a c t i o n 

17 w i t h r e a l l y no investment. 

18 Q And your analysis on t h a t p o i n t takes i n t o 

19 account the f a c t t h a t over recoveries from low 

20 growth go back t o customers? 

21 A Yes. 

22 Q So you would agree t h a t ENRON i s not 

23 purchasing the e n t i r e stream, because t h a t money 

24 goes back t o customers? 

25 A Well, they are purchasing — I would say 
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1 they are purchasing the e n t i r e stream of the -- or 

2 the -- and the i n t a n g i b l e t r a n s i t i o n p r o p e r t y , but 

3 along w i t h t h a t , they agree t h a t i f there i s a load 

4 growth, they w i l l a c t u a l l y r e t u r n t h a t piece. 

5 Q Okay. So you are not saying they are 

6 purchasing the e n t i r e stream? 

7 A I am saying t h a t they are purchasing 

8 PECO's r i g h t under the i n t a n g i b l e t r a n s i t i o n 

9 property. 

10 Q I f you were t o have a s i t u a t i o n where debt 

11 was issued a t an above market r a t e , i s i t p l a u s i b l e 

12 t h a t the IRS would t r e a t , i n e f f e c t , p a r t of the 

13 amount as an excess loan amount t h a t then was 

14 deemed paid back? 

15 Have you seen s i t u a t i o n s or r u l i n g s or any 

16 a u t h o r i t y t h a t would give you t h a t r e s u l t ? 

17 A Not anything d i r e c t l y on p o i n t t o the 

18 ENRON proposal. 

19 Q With respect t o the attachment t o your 

20 r e b u t t a l , your r e j o i n d e r testimony, you i n d i c a t e i n 

21 your testimony t h a t the Choice Plan's ta x 

22 c h a r a c t e r i z a t i o n i s h u r t , because ENRON issued a 

23 press release, and i n t h a t press release s a i d t h a t 

24 they had proposed t o purchase the ITC/CTC revenue 

25 from PECO. 
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1 Do you t h i n k t h a t t h a t has an e f f e c t on 

2 the tax a n a l y s i s , the issuance of t h a t press 

3 release? 

4 A C e r t a i n l y I have d e a l t w i t h other 

5 s i t u a t i o n s where the Service would take something 

6 perhaps w i t h i n the 10-K or press release and t r y t o 

7 apply t h a t f a c t s t o a t r a n s a c t i o n and t r y t o assert 

8 t h a t t h a t was r e f l e c t e d i n the economics. 

9 Q What i s the governing document, i f you 

10 w i l l ? I mean, the IRS comes i n t o look at a 

11 t r a n s a c t i o n . 

12 What governs? 

13 The terms and conditions of the governing 

14 documents, or what the company may have issued i n a 

15 press release? 

16 A Well, I t h i n k t h a t t y p i c a l l y what would 

17 c o n t r o l i t from a tax perspective i s the economics. 

18 I t h i n k t h a t g e n e r a l l y , when the taxpayers 

19 p i c k the form, and then they t r y t o vary from the 

20 form, the Service w i l l say, "No, you picked the 

21 form, so we w i l l s t i c k w i t h t h a t , " but i n other 

22 s i t u a t i o n s , j u s t because of the form of the 

23 t r a n s i t i o n i t i s deemed t o be a f i n a n c i n g or a 

24 c r e d i t / d e b t o r r e l a t i o n s h i p , the Service would 

25 r e c h a r a c t e r i z e i t t h a t i n substance i t was a sale. 
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1 Q Do you t h i n k t h a t i n most cases, when 

2 companies issue press releases, one, they have them 

3 reviewed by t h e i r tax lawyers i n advance, or two, 

4 t h a t they g e n e r a l l y describe a t r a n s a c t i o n so t h a t 

5 the general p u b l i c can understand i n concept what 

6 the deal i s a l l about? 

7 A I t h i n k i t i s the — they t y p i c a l l y 

8 describe the deal, and the tax lawyers and the t a x 

9 accountants cringe when they read i t . 

10 Q And how much probative weight would you 

11 give i f you had a deal t h a t was s t r u c t u r e d i n a 

12 c e r t a i n fashion, how you have pr o b a t i v e weight 

13 would you give a press release t h a t was one issued, 

14 and issued w i t h respect t o the p r i o r ENRON Choice 

15 Plan? 

16 A Well, I don't t h i n k — and I t h i n k the 

17 i n t e n t of my testimony, the i n t e n t was not t o say 

18 one p a r t i c u l a r item would be the c o n t r o l l i n g 

19 f a c t o r . 

20 I t i s a l l the f a c t o r s together, and I 

21 would say t h a t t h i s p a r t i c u l a r press release, 

22 g i v i n g the other f a c t o r s t h a t i s i n the ENRON plan 

23 would have some weight. 

24 I s i t the one t h a t t i l t s i t over t o where 

25 i t i s a sale? 
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1 I don't know whether i t i s t h i s p a r t i c u l a r 

2 item, but I am saying, i t does carry some weight, I 

3 believe. 

4 I think the Service would look at t h i s , 

5 and they would say, "Gee, that was the i n t e n t of 

6 the taxpayers." 

7 Q Have you seen any of the press releases 

8 that have been issued with respect to any of the 

9 other s e c u r i t i z a t i o n transactions? 

10 A I have read some things i n the paper, yes. 

11 Q I j u s t want to come back to one of items 

12 that we j u s t -- that we talked about a minute ago, 

13 but with respect to the issue on debt or sale tax 

14 treatment, do you think i t i s c r i t i c a l that the 

15 equity p a r t i c i p a t i n g i n that transaction r e t a i n the 

16 residual interest? 

17 A I think i t i s a factor. 

18 Q And do you believe that i n the ENRON 

19 Choice Plan, because over recoveries do not 

20 basically the holder of the t r a n s i t i o n never 

21 receives more than i t s stated i n t e r e s t and 

22 p r i n c i p a l , and any excess amount remains i n the 

23 special purpose vehicle, do you consider that to be 

24 the retention of equity by the SPE? 

25 A I would, although I would say that the 
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1 ENRON Class B c e r t i f i c a t e s , as long as they own 

2 t h a t , t h a t e f f e c t i v e l y i s t h a t excess i n t e r e s t , and 

3 I t h i n k the Service would have a problem whether 

4 t h a t represents e q u i t y , t h a t excess i n t e r e s t i n the 

5 bonds, the so-called i n t e r e s t r a t e above f a i r 

6 market value. 

7 Q Do you know whether i n the ENRON plan, 

8 Class B and the Class A c e r t i f i c a t e s are p a r i 

9 passu? 

10 A Mr. Fastow put t h a t i n h i s testimony, i n 

11 h i s r e b u t t a l testimony. 

12 Q That they are on, i n e f f e c t , the same 

13 payment p r i o r i t y ? 

14 A Yes. 

15 MR. KLAUBERG: We have no f u r t h e r questions. 

16 JUDGE RAINEY: Thank you, counsel. 

17 MR. KLAUBERG: Thank you. 

18 JUDGE RAINEY: Any f u r t h e r cross examination? 

19 (No response.) 

20 JUDGE RAINEY: Redirect? 

21 MR. SMITH: Very b r i e f . 

22 REDIRECT EXAMINATION 

23 BY MR. SMITH: 

24 Q Mr. Sharpe, t o what extent was your -- or 

25 any of your conclusions based on the f a c t t h a t the 
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1 ENRON plan uses a grant or t r u s t ? 

2 A The grant or t r u s t I don't t h i n k i s the 

3 important issue. 

4 I t h i n k the grant or t r u s t , having the two 

5 types of c e r t i f i c a t e , where the A c e r t i f i c a t e 

6 having the p r i n c i p a l and i n t e r e s t t h a t would be a t 

7 market r a t e , and the B c e r t i f i c a t e , the ENRON 

8 c e r t i f i c a t e , representatives the r e s i d u a l , what I 

9 would c a l l the r e s i d u a l p a r t of t h a t , t h a t i s the 

10 piece t h a t complicates the t r a n s a c t i o n . 

11 Q I want you t o assume, as counsel asked you 

12 t o assume, t h a t the use of grant or t r u s t i n 

13 asset-backed s e c u r i t i e s t r a n s a c t i o n s i s extremely 

14 common. 

15 I want you t o assume t h a t as a f a c t . 

16 Given t h a t f a c t , does t h a t change your 

17 analysis of the tax i m p l i c a t i o n s of the ENRON plan? 

18 A No. 

19 MR. SMITH: No f u r t h e r questions. Your Honor. 

20 JUDGE RAINEY: Thank you. Any recross? 

21 (No response.) 

22 JUDGE RAINEY: Any r e d i r e c t ? 

23 (No response.) 

24 JUDGE RAINEY: Thank you very much. Thank 

25 you. 
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1 You may stand down, Mr. Sharpe, 

2 (Witness excused.) 

3 MR. SMITH: PECO Energy c a l l s Howard H i l l e r 

4 t o the stand. 

5 (Discussion o f f the record.) 

6 JUDGE RAINEY: Okay. Let's go back on the 

7 record. 

8 Mr. H i l l e r , would you r a i s e your r i g h t hand, 

9 please? 

10 HOWARD HILLER, c a l l e d as a witness, having 

11 been duly sworn, t e s t i f i e d as f o l l o w s : 

12 DIRECT EXAMINATION 

13 JUDGE RAINEY: Thank you. Please be seated, 

14 and give your f u l l name f o r the record. 

15 THE WITNESS: Howard H i l l e r , H - i - l - l - e - r . 

16 JUDGE RAINEY: Thank you. 

17 Mr. Smith. 

18 (Thereupon, PECO Statement 27-E was 

19 marked f o r i d e n t i f i c a t i o n . ) 

20 MR. SMITH: Your Honor, PECO Energy 

21 p r e v i o u s l y described t o the p a r t i e s , y o u r s e l f and 

22 the court r e p o r t e r PECO Statement 27-E, the 

23 testimony of Howard H i l l e r regarding the ENRON 

24 Choice Plan. 

25 I would l i k e t o move t h a t i n t o evidence 
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1 pending t i m e l y motions and cross examination. 

2 JUDGE RAINEY: Any objections? 

3 (No response.) 

4 JUDGE RAINEY: Hearing none, so admitted. 

5 (Thereupon, PECO Statement 27-E was admitted 

6 i n evidence.) 

7 MR. SMITH: We have very l i m i t e d 

8 s u r - r e b u t t a l , i f I may proceed. 

9 JUDGE RAINEY: Please proceed. 

10 - - -

11 BY MR. SMITH: 

12 Q Mr. H i l l e r , have you examined the ENRON 

13 Plan No. 2, as we have been r e f e r r i n g t o i t , the 

14 re v i s e d plan set f o r t h i n the most recent 

15 testimony? 

16 A Yes, I have. 

17 Q Have you evaluated the value of the Class 

18 B S e c u r i t i e s under the ENRON Plan No. 2? 

19 A Yes, I have. 

20 Q And could you t e l l us what t h a t value i s 

21 t h a t you calculated? 

22 A The i n i t i a l value t h a t we had c a l c u l a t e d 

23 was 1.015 b i l l i o n , and r e l a t i v e t o the r e v i s e d 

24 p l a n , t h a t has changed t o 1.123 b i l l i o n . 

25 Q Could you the t e l l us, on a new issue — 

HOLBERT ASSOCIATES - (717) 540-9669 



2268 

1 thank you. I'm sorr y . 

2 Could you t e l l us on a new issue, then --

3 we have j u s t been t a l k i n g about whether a t a x 

4 r u l i n g w i l l be coming f o r t h i s proposal or not. 

5 I n your o p i n i o n , i f there i s no p o s i t i v e 

6 tax r u l i n g , r a t h e r , i f there i s a negative t a x 

7 r u l i n g on the ENRON Choice Plan 2, would t h a t 

8 proposal make economic sense t o s e c u r i t i z e ? 

9 A I t e s t i f i e d i n my o r i g i n a l d i r e c t 

10 testimony t h a t without a favorable tax r u l i n g , 

11 s e c u r i t i z a t i o n would be rendered uneconomic, and 

12 the r a t i n g agencies' i n r e p o r t s and p u b l i c a t i o n s on 

13 s e c u r i t i z a t i o n made s i m i l a r comments. 

14 MR. SMITH: Thank you very much. 

15 The witness i s a v a i l a b l e f o r cross 

16 examination. 

17 JUDGE RAINEY: Thank you, Mr. Smith. 

18 Cross examination? 

19 MR. GALLAGHER: Yes, Your Honor, 

20 JUDGE RAINEY: Mr. Gallagher? 

21 CROSS EXAMINATION 

22 BY MR. GALLAGHER: 

23 Q Good evening, Mr. H i l l e r . My name i s John 

24 Gallagher, and I represent ENRON Energy Services. 

25 I have approximately nine questions t h a t I 
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1 hope go very q u i c k l y , since some of my colleagues 

2 are urgin g me t o get t h i s over w i t h . 

3 MR. SMITH: He a c t u a l l y i s "Dr. H i l l e r . " 

4 MR. GALLAGHER: Oh, excuse me. Dr. H i l l e r . 

5 MR. RYAN: Not Dr. Ward. 

6 BY MR. GALLAGHER: 

7 Q Dr. H i l l e r , am I c o r r e c t t h a t f o r f o u r 

8 years i n your employment w i t h Soloman Brothers, you 

9 advised u t i l i t i e s on issues such as c a p i t a l 

10 s t r u c t u r e , dividend p o l i c y , and debt management? 

11 A That's c o r r e c t . 

12 Q I n adv i s i n g u t i l i t i e s i n t h a t c a p a c i t y , 

13 d i d they provide you w i t h the r e s u l t s of f i n a n c i a l 

14 f o r e c a s t models i n t h a t time period? 

15 A Occasionally. 

16 Q Did you ever forecast the f i n a n c i a l 

17 r e s u l t s of u t i l i t i e s using f i n a n c i a l models? 

18 A No. 

19 Q Were you provided by your u t i l i t y c l i e n t s 

20 w i t h forecasted balance sheets? 

21 A Occasionally. 

22 Q How about income statements? 

23 A Occasionally. 

24 Q The same f o r cash flow statements? 

25 A The same. 
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1 Q Were these forecasts important t o the 

2 advice you rendered t o your c l i e n t s on c a p i t a l 

3 s t r u c t u r e and dividend p o l i c y ? 

4 MR. SMITH: I j u s t want t o obje c t t o t h i s 

5 l i n e of questions. Your Honor, on the grounds t h a t 

6 i t i s outside of the scope of the testimony of t h i s 

7 witness. 

8 We are going back several years i n h i s 

9 experience, and they are now t r y i n g t o b u i l d t h e i r 

10 argument on why we should have given up c e r t a i n 

11 discovery issues t o them, but t h i s witness d i d n ' t 

12 t e s t i f y about t h a t issue anywhere. 

13 MR. GALLAGHER: Your Honor --

14 JUDGE RAINEY: Mr. Gallagher, can you draw 

15 your questions t o the testimony of Mr. H i l l e r ? 

16 MR. GALLAGHER: Your Honor, maybe I w i l l j u s t 

17 do i t t h i s way, very, very d i r e c t questions w i t h 

18 regards t o what PECO provided you. 

19 BY MR. GALLAGHER: 

20 Q Did PECO provide you w i t h f i n a n c i a l 

21 forecasts i n conjunction w i t h your review of the 

22 Choice Plan? 

23 A No, they d i d not. 

24 Q Has PECO provided you w i t h access t o 

25 forecasts of the r e s u l t s of what i t expects t o 
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1 achieve under the p a r t i a l settlement? 

2 A No, they have not. 

3 Q Are you f a m i l i a r w i t h the assumptions PECO 

4 used i n e v a l u a t i n g the e f f e c t of e i t h e r the Choice 

5 Plan, or the p a r t i a l settlement? 

6 A Not i n any great d e t a i l . 

7 Q Did you take p a r t i n any p r e s e n t a t i o n by 

8 PECO t o r a t i n g agencies i n v o l v i n g e i t h e r the Choice 

9 Plan or the p a r t i a l settlement? 

10 A I was a p a r t i c i p a n t i n a r a t e agency 

11 p r e s e n t a t i o n which d e a l t w i t h s e c u r i t i z a t i o n , of 

12 the impact of the s e c u r i t i z a t i o n on going forward, 

13 f i n a n c i a l statements. 

14 MR. GALLAGHER: Your Honor, I have no f u r t h e r 

15 questions. 

16 JUDGE RAINEY: Thank you, Mr. Gallagher. 

17 Any f u r t h e r cross examination? 

18 (No response.) 

19 JUDGE RAINEY: Redirect? 

20 MR. SMITH: No r e d i r e c t . Your Honor. 

21 JUDGE RAINEY: Very good. Thank you. Dr. 

22 H i l l e r . You may stand down. 

23 (Witness excused.) 

24 JUDGE RAINEY: Are there any f u r t h e r or other 

25 witnesses t h a t need t o be heard today? 
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1 MR. GALLAGHER: Your Honor, I t h i n k i n some 

2 discussions w i t h both you and Judge Chestnut, we 

3 discussed p u t t i n g on the record the responses of 

4 the p a r t i e s t o the Commission i n t e r r o g a t o r i e s 

5 today --

6 JUDGE RAINEY: Yes. 

7 MR. GALLAGHER: — and I would l i k e t o do 

8 t h a t now. 

9 JUDGE RAINEY: Okay. I'm so r r y . We haven't 

10 adjourned y e t , so t h a t we w i l l need you t o be 

11 q u i e t . 

12 I t h i n k t h a t Mr. Gallagher was i n the process 

13 of e n t e r i n g i n t o the record h i s c l i e n t ' s responses 

14 t o the Commission's i n t e r r o g a t o r i e s . 

15 MR. GALLAGHER: I'm sorr y . Your Honor. 

16 JUDGE RAINEY: Please proceed. 

17 MR. GALLAGHER: Your Honor, t h i s afternoon, 

18 we discussed w i t h both you and Judge Chestnut how 

19 we were t o proceed w i t h p u t t i n g the 

20 i n t e r r o g a t o r i e s , the Commission's responses on the 

21 record, and I believe a t t h a t time we agreed t h a t 

22 we would submit one e x h i b i t f o r the record, and I 

23 j u s t want t o understand how we should do t h a t r i g h t 

24 now. 

25 JUDGE RAINEY: Well, i t should be your next 

HOLBERT ASSOCIATES - (717) 540-9669 



2273 

1 e x h i b i t number. 

2 MR. GALLAGHER: Fine. I t w i l l be ENRON 

3 Energy Services Power, Inc. E x h i b i t No. 2. 

4 JUDGE RAINEY: Thank you. I don't t h i n k we 

5 need t o get any objections or t o make any r u l i n g s 

6 w i t h regard t o t h a t . 

7 That w i l l j u s t be admitted i n t o evidence. 

8 (Thereupon, ENRON Energy Services Power 

9 E x h i b i t 2 was admitted i n evidence.) 

10 JUDGE RAINEY: Are there any other p a r t i e s 

11 who want t o admit t h e i r responses t o Commission 

12 i n t e r r o g a t o r i e s i n t o the record a t t h i s time? 

13 MR. BONNEY: Your Honor, I understand t h a t 

14 PECO's had pr e v i o u s l y been admitted, but i f t h a t ' s 

15 i n c o r r e c t -- I t h i n k we discussed i t the f i r s t day. 

16 I am j u s t drawing a blank on whether t h a t 

17 a c t u a l l y was put i n . 

18 MR. GALLAGHER: And Your Honor, also w i t h the 

19 e x h i b i t , we also are s u b m i t t i n g two amended 

20 responses, PUC No. 7-1, No. 8 and No. 14. 

21 (Thereupon, PUC Nos. 7-1, 8 and 14 were 

22 marked f o r i d e n t i f i c a t i o n . ) 

23 JUDGE RAINEY: Have a l l the p a r t i e s seen 

24 t h a t --

25 MR. GALLAGHER: Yes, Your Honor. 
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1 JUDGE RAINEY: ~ amendment? 

2 Any objections? 

3 (No response.) 

4 JUDGE RAINEY: Hearing none, so admitted. 

5 (Thereupon, PUC Nos. 7-1, 8 and 14 were 

6 admitted i n evidence.) 

7 MR. SMITH: Your Honor, I'm sorr y . We have 

8 not -- we are t r y i n g t o f i g u r e out whether we have 

9 seen those revised answers. 

10 JUDGE RAINEY: Mr. Gallagher, do you have 

11 copies? 

12 MR. GALLAGHER: Yes, Your Honor. We have 

13 them now, and I would be happy t o . 

14 I f you need more time t o look a t them, t h a t 

15 would be f i n e . 

16 They are 8 and 14. 

17 MR. KLEPPINGER: Your Honor, w h i l e t h a t ' s 

18 being examined --

19 JUDGE RAINEY: Yes. 

20 MR. KLEPPINGER: — PAIEUG d i d submit a 

21 response t o one Commission i n t e r r o g a t o r y t h a t was 

22 d i r e c t e d a t us. 

23 I don't have copies of t h a t w i t h me today, 

24 given t h a t they are i n Harrisburg. 

25 I can f i l e them o f f i c i a l l y on Monday or 
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Tuesday. 

I t h i n k Judge Chestnut's r u l i n g was by 

Tuesday. 

JUDGE RAINEY: Yes. Why don't you do that? 

Those p a r t i e s who do not have t h e i r e x h i b i t s 

a v a i l a b l e today f o r admission i n t o the record 

should f i l e those by mail by Tuesday, I t h i n k was 

the date t h a t Judge Chestnut set. 

MR, BONNEY: Your Honor i f I may? 

JUDGE RAINEY: Yes, Mr. Bonney. 

MR. BONNEY: Thank you. Your Honor. 

We j u s t received the revised answers t o 

Commission i n t e r r o g a t o r i e s from ENRON, numbers 1-8 

and 1-14. 

I have spoken w i t h counsel f o r ENRON, and 

since we have not had a chance t o review these, we 

would l i k e t o have t h a t o p p o r t u n i t y , and reserve 

t h a t o b j e c t i o n . 

JUDGE RAINEY: Are they i n t e r r o g a t o r y 

responses t o the Commission? 

MR. GALLAGHER: Yes. 

JUDGE RAINEY: We w i l l j u s t admit those i n t o 

the record f o r the Commission. 

MR. GALLAGHER: And Your Honor, j u s t f o r 

c l a r i t y , the record w i l l close on Monday or — 
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1 JUDGE RAINEY: Well, we s t i l l have a hearing 

2 reserved f o r Tuesday of next -- of next week. 

3 Are there any other i n t e r r o g a t o r i e s w i t h 

4 regard t o responses t o the Commission t h a t need t o 

5 be taken up a t t h i s time before we s t a r t t a l k i n g 

6 about the schedule? 

7 I f not, l e t ' s go o f f the record. 

8 MR. DWORETZKY: Your Honor, wh i l e we are 

9 s t i l l on the record, I have two housekeeping items. 

10 JUDGE RAINEY: Yes. 

11 MR. DWORETZKY: No. 1, Mr. Bonney and I have 

12 a s t i p u l a t i o n w i t h respect t o PECO E x h i b i t No. 3 — 

13 I'm s o r r y --No. 6. 

14 There was an a d d i t i o n a l page t h a t i s being 

15 added t o t h a t , and Mr. Bonney and I have s t i p u l a t e d 

16 t h a t i n the present value c a l c u l a t i o n s , the present 

17 value date i s 9-1-98, and these c a l c u l a t i o n s were 

18 done using the end of the year convention, as 

19 p r e v i o u s l y has been described. 

20 JUDGE RAINEY: Thank you. Thank you. 

21 MR. DWORETZKY: And second. Your Honor, I 

22 would ask t h a t w h i l e we are s t i l l on the record, 

23 t h a t pending the r e s o l u t i o n of the r u l i n g t h a t Your 

24 Honors made e a r l i e r , and the steps t h a t are going 

25 t o be made tomorrow and Friday, whether Mr. 
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1 M i t c h e l l ' s p o r t i o n of the binder t h a t he has t h a t 

2 r e l a t e s t o the e x h i b i t s t h a t were i d e n t i f i e d , 

3 whether t h a t could be placed i n an envelope and 

4 sealed and maintained by the Court pending the 

5 r e s o l u t i o n of t h a t . 

6 JUDGE RAINEY: Was t h a t i n f o r m a t i o n Mr. 

7 M i t c h e l l w i l l need i n order t o respond t o any 

8 questions from Mr. Kinney when he t r i e s t o make h i s 

9 runs? 

10 Mr. M i t c h e l l ? 

11 MR. DWORETZKY: Or a copy. Your Honor, any 

12 way, j u s t so there i s one copy kept w i t h the Court 

13 under seal. 

14 JUDGE RAINEY: Mr. Bonney? 

15 MR. BONNEY: Your Honor, we would be happy t o 

16 give you the whole notebook u n t i l next Tuesday, and 

17 we can p i c k i t up then. 

18 JUDGE RAINEY: That i s f i n e , as long as Mr. 

19 M i t c h e l l has mater i a l s i n terms of backup, so t h a t 

20 he could respond t o any questions t h a t Mr. Kinney 

21 has. 

22 MR. MITCHELL: I have no problem. 

23 JUDGE RAINEY: Thank you, Mr. M i t c h e l l . 

24 MR. DWORETZKY: Thank you very much. 

25 MR. BONNEY: Your Honor, on t h a t p a r t i c u l a r 
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1 item, I j u s t wanted t o note t h a t we have set up a 

2 conference c a l l f o r tomorrow morning, and I b e l i e v e 

3 Mr. Kinney at l e a s t i s going t o be p a r t i c i p a t i n g i n 

4 t h a t . 

5 Mr. M i t c h e l l i s a v a i l a b l e along w i t h Mr. Cohn 

6 here, t o answer whatever f u r t h e r questions there 

7 are and t r y t o move t h a t along. 

8 JUDGE RAINEY: Thank you. I appreciate the 

9 company's good f a i t h e f f o r t , as w e l l as the e f f o r t s 

10 of ENRON and NEV t o resolve t h i s matter. 

11 Are there any other housekeeping items before 

12 we go o f f the record and t a l k about the schedule 

13 from here on out? 

14 Okay. Let's go o f f the record. 

15 (Discussion o f f the record.) 

16 JUDGE RAINEY: Let's go back on the record. 

17 There was a discussion t h a t took place o f f 

18 the record w i t h regard t o the scheduling i n t h i s 

19 p a r t i c u l a r case. 

20 As the schedule p r e s e n t l y stands, the p a r t i e s 

21 are t o serve upon each other i n hand by t h i s F riday 

22 s u r - r e b u t t a l testimony on t h e i r l i t i g a t i o n 

23 p o s i t i o n s . 

24 They are t o then l e t Judge Chestnut and I 

25 know by twelve noon on Monday, November the 24th, 
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whether or not i t w i l l be necessary t o hold the 

hearing which p r e s e n t l y has been scheduled f o r 

Tuesday, November the 25th. 

We are scheduled t o have a conference c a l l , 

as was pr e v i o u s l y s t a t e d , a t 9:30 t h i s Friday i n 

order t o take up the matter of the f i n a n c i a l 

i n f o r m a t i o n which w i l l be provided t o ENRON and NEV 

as a r e s u l t of Mr. Dworetzky's motion. 

At t h a t time, we w i l l also discuss any need 

f o r hearings w i t h regard t o the i n f o r m a t i o n t h a t i s 

provided i n response t o the motion. 

Is there anything else t h a t we need t o take 

up here t h i s evening? 

(No response.) 

JUDGE RAINEY: I f not, I would l i k e t o thank 

the p a r t i e s f o r t h e i r endurance, and t h i s hearing 

i s adjourned. 

(Chorus of "Thank you, Your Honor.") 

(Thereupon, a t 7:51 o'clock PM, the hearing 

was adjourned.) 
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