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James E. Coggins								     C-2012-2312785

	v.

PPL Electric Utilities Corporation


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, issued on April 29, 2013, in the above-captioned Formal Complaint (Complaint) proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision and permit the Complainant to file an Amended Complaint within thirty days of the date this Order is entered.


History of the Proceeding

On June 28, 2012, James E. Coggins (Complainant or Mr. Coggins) filed a Complaint against PPL Electric Utilities Corporation (PPL).  The Complainant alleged that he is a permanent resident of the Echo Valley Campground (Campground) in Tremont, Pennsylvania, and that the Campground is overcharging him and others for electric service.  He also alleged safety concerns with the Campground’s electric facilities.  In the request for relief, Mr. Coggins sought both a refund of the overcharges and an investigation into the alleged safety violations.  

On July 27, 2012, PPL filed a Certificate of Satisfaction indicating that the Complaint was satisfactorily resolved.  However, on August 3, 2012, the Complainant filed a timely Objection to the Certificate of Satisfaction seeking permission to amend the Complaint to include the Campground as a party.  In the Objection, Mr. Coggins alleged that the Campground is overcharging him at the rate of $0.20 per kilowatt hour.  In the Prehearing Order dated March 7, 2013, the ALJ stated that she would not add the Campground as an additional party because the Commission did not appear to have jurisdiction over the Campground.  

On March 26, 2013, PPL filed an Answer and New Matter, alleging that the Complainant was not a PPL customer and he has not alleged any failure on PPL’s part to provide service to him.  In the New Matter, PPL averred that the Complaint should be dismissed for lack of standing.  Also on March 26, 2013, PPL filed Preliminary Objections pursuant to Sections 5.101(a)(1) and (5) of our Regulations, 52 Pa. Code 
§§ 5.101(a)(1) and (5), seeking dismissal of the Complaint based upon lack of Commission jurisdiction and lack of capacity to sue.  Rather than address the alleged jurisdictional grounds, however, PPL’s Preliminary Objections argued lack of capacity to sue and equated that with lack of standing.  The Complainant did not file a reply to the New Matter or an Answer to the Preliminary Objections.  
In her Initial Decision, the ALJ treated PPL’s Preliminary Objections as a Motion for Judgment on the Pleadings because the issue of lack of standing was raised in the New Matter.  The ALJ granted the Motion for Judgment on the Pleadings on the basis of lack of standing and dismissed the Complaint.  I.D. at 9.

No Exceptions to the Initial Decision have been filed.  

Discussion

Legal Standards

The Commission’s Rules of Practice and Procedure regarding motions for summary judgment and judgment on the pleadings are as follows:

§ 5.102.  Motions for summary judgment and judgment on the pleadings.

 (a)  Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

(b)  Answers.  An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion.  The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories, or further affidavits and admissions.

*	*	*



(d)  Decisions on motions.

   (1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa. Code § 5.102.

The ALJ made seven Findings of Fact and reached ten Conclusions of Law.  I.D. at 4-5, 10-11.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2.d 1217 (Pa. Cmwlth. 1984).

Disposition

We begin by finding that the ALJ appropriately treated PPL’s Preliminary Objection on the basis of lack of standing as a Motion for Judgment on the Pleadings.  ALJ Melillo correctly held that standing is not a proper basis upon which to file Preliminary Objections, as PPL did here.  Rather, standing is a ground upon which to assert an affirmative defense and is properly raised in a Motion for Judgment on the Pleadings.  

A Motion for Judgment on the Pleadings is properly granted when the pleadings show that there is no genuine issue of material fact, and the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).  In this case, there is no genuine issue as to a material fact, and PPL is clearly entitled to judgment as a matter of law on its claim that the Complainant lacks standing to sue PPL.  As properly noted in the Initial Decision, the Complainant failed to deny assertions in the New Matter that he was not a customer of PPL and has not alleged in his Complaint that he ever sought service from PPL or that PPL ever refused to provide service to him.  Thus, we shall affirm the ALJ’s decision dismissing PPL as a party to this suit.  

However, the Complainant may have standing to file a Complaint against the Campground in relation to the provision of private contract electric service to Complainant, after purchasing wholesale electricity for resale from PPL.  The resale of utility service by non-public utilities is addressed in Section 1313 of the Code, 66 Pa. C.S. § 1313.  Under Section 1313, a non-public utility entity cannot resell electricity it purchases from a public utility to any residential consumer for an amount greater than what the utility would charge its own residential customers for the same quantity of service. [footnoteRef:2] [2: 	 	It appears that, to date, the Commission has not decided the issue of whether a “permanent resident” at a campground is a “residential consumer” within the meaning of Section 1313 of the Code.  Furthermore, there is no factual record in this case upon which to decide whether a “permanent resident” at a campground is a “residential consumer” under Section 1313, and if so, whether or not the Campground is overcharging the Complainant.  ] 



Specifically, Section 1313 provides:

Price upon resale of public utility services.

Whenever any person, corporation or other entity, not a public utility, electric cooperative corporation, municipality authority or municipal corporation, purchases service from a public utility and resells it to consumers, the bill rendered by the reseller to any residential consumer shall not exceed the amount which the public utility would bill its own residential consumers for the same quantity of service under the residential rate of its tariff then currently in effect. 

By its terms, Section 1313 places a price cap on the resale of utility service to residential consumers and this cap applies to non-public utilities.  Therefore, in this instance, the Campground may be within the jurisdiction of the Commission for the purposes of determining whether it is in violation of Section 1313 by reselling utility service at a cost that exceeds the amount PPL would bill its own residential customers, for the same quantity of service, under the provisions of its tariff.

Section 3313, 66 Pa. C.S. § 3313, further provides a specific penalty for violations of Section 1313 involving the imposition of excessive prices on the resale of utility service.  Specifically, Section 3313 provides that:

[a]ny person, corporation, or other entity violating the provisions of section 1313 (relating to price upon resale of public utility services) shall be guilty of a summary offense[footnoteRef:3] and shall, upon conviction, be sentenced to pay a fine of $100 multiplied by the number of residential bills exceeding the maximum prescribed in section 1313. [3: 	 	Summary offense is defined in 18 Pa. C.S. § 106.  ] 

 
Given the state of the law as set forth in the Code and outlined above, we believe the Complainant has two options from which to choose, if he wishes to pursue this matter further:

(1) Within 30 days of the entry date of this Order, the Complainant may file an Amended Complaint, substituting the Campground as the Respondent, and proceed before the Commission seeking a refund and/or an investigation;[footnoteRef:4] or [4: 	 	Under Sections 501(c) and 1313 of the Code, 66 Pa. C.S. §§ 501(c) and 1313, it appears clear that the Commission has jurisdiction to award refunds if deemed appropriate for these violations.  Further, a Section 1313 violation may also involve the imposition of civil fines under Section 3301(a), 66 Pa. C.S. § 3301(a).  In either case, the Commission has clear jurisdiction over resale price cap complaints.  ] 

(2) The Complainant may file a private criminal complaint with the appropriate Magisterial District Court, pursuant to Sections 1313 and 3313 of the Code, seeking the imposition of per violation penalties for summary offenses.  

If the Complainant exercises his first option, the Amended Complaint shall be remanded for such further proceedings as may be warranted.  If the Complainant exercises his second option, the instant proceeding will be closed without prejudice to the Complainant’s right to file a Formal Complaint in the future against the Campground.

Conclusion

		Based on our review of the ALJ’s Initial Decision, the pleadings, and the applicable law, we shall modify the ALJ’s Initial Decision and permit the Complainant to file an Amended Complaint within thirty days, consistent with this Opinion and Order; THEREFORE, 
		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Kandace F. Melillo, issued on April 29, 2013, is modified, consistent with this Opinion and Order.

		2.	That the Complaint filed by James E. Coggins against PPL Electric Utilities Corporation is dismissed.

3.	That, within thirty days of the date of entry of this Opinion and Order, the Complainant, James E. Coggins, may file an Amended Complaint with the Commission naming the Echo Valley Campground as the Respondent.
  
a.	If Mr. Coggins timely files such an Amended Complaint, the Amended Complaint shall be remanded to the Office of Administrative Law Judge for such further proceedings as may be warranted.  

b.	If Mr. Coggins does not timely file such an Amended Complaint, the Secretary’s Bureau shall mark this proceeding closed, and the Complaint at Docket No. C-2012-2312785 shall be dismissed, without prejudice to Mr. Coggins’ right to file a Complaint in the future against the Echo Valley Campground.   
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							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 13, 2013
ORDER ENTERED:  July 18, 2013
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