IN THE COURT OPQJMMON PLEAS OF CHESTER COl’F Y, PENNSYLVANIA
CIVIL DIVISION - LAW

COMMERCIAL UTILITY CONSULTANT) /
and PUBLIC UTILITY SERVICE

CORPORATION,
Plaintiffs

V. CIVIL ACTION

PENNSYLVANIA POWER & LIGHT
COMPANY, n/k/a PP&L, INC,,

Defendant

)
)
)
)
)
)
)
)
)

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO QUASH

SUBPOENA Sprmosy
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The matter now before the court is the Motion of Spectrum Energy Serv1ces Corporanon

4 ; \ e [ !

(“Spectrum”) to quash a Subpoena, and/or for a protective order, with respect to'the dlscovery
B

contemplated by a Subpoena duces tecum directed to Spectrum.

Pla_intiffs, Commercial Utilities Consultants and Public Utility Service Corporation,
commenced an action by the filing of a Complaint against Pennsylvania -Power & Light.
Company (now, by corporate feorganization, known as PPL Electric Utilittes Corporation)
(“PPL”). Plaintiffs’ Complaint is detailed beyond what is even ordinarily seen in a fact pleading
state like Pennsylvania; Plamtiffs’ single count Complaint runs thirteen (13) pages and thirty-
nine (39) lengthy paragraphs. Despite its length and level of detail, the Complaint nowhere even
mentions an entex})rise called Utilities Management Consultants, Inc. (“"UMC”).

Recently, Plaintiffs caused to be issued a Subpoena to Attend and Testify, relating to a
deposition scheduled for Nox;ember 17, 2000, purportedly compelling the attendance and
testimony of Daniel J. Persa, President, Spectrum Energy Services Corporation (“Spectrum™), a

PPL affiliate. A copy of the Subpoena with its attachments 1s annexed hereto, marked

NO. 99-09799 e




EXHIBIT “A”, and is incorporated herein by this reference. The gpoena also contalns a

duces tecum clause requiring Persa to bring with him, “documents” defined in the broadest
conceivable sense (a definition which goes on for 14 lines of small type). The 13 categories of
“documents”.(so defined) which the witness is then supposedly compelled to bring with him are
likewise hopelessly vague and broad (for example, “all ‘documents’. . . which relate or refer to
(UMC)”). Additionally, Spectrum, the object of the Subpoena, is a non-party. Therefore, the
circumstances before the Court is a Subpoena directed to one non—part)I/- (Spectrum) commanding
it to testify and produce, with respect to another non-party (UMC), documents described in the
vaguest, broadest and most comprehensive manner imaginable.

Because the Subpoena seeks testimony and document production which is both irrelevant
and unduly vague gnd burdensome, Spectrum has filed a Motion to Quash the Subpoena, or for
other relief in the nature of a protective order. Thié Memorandum is offered in support of that
Motion.

The Pennsylvania Rules of Civil Procedure govemning, the permissible scope of discovery,
and the remedies for improper discovery, are familiar. Rule 4003.1 limits discovery to matters
which are, “relevant to the subject matter involved in the pending action.” Rule 4011 prohibits
discovery which would cause unreasonable annoyance, oppression or burden, or is beyond the
permissible scope of discovery, or which would require the making of an unreasonable
investigation. Rule 4012 implements Rule 4011 by authorizing the court to make an order to
protect a party or person from unreasonable annoyance, oppression, burden or expense.

Accordingly, for the proﬁosed discovery in this case to be allowable, it must meet two
standards -- the discovery sought must be relevant to the subject matter involved in the case, and
it must not be unreasonably burdensome or oppressive to Spectrum. Plaintiffs’ Subpoena duces

tecum fails on both branches.




First, “relevance” means that the evidence proposed to be discovered tends to prove or

disprove a fact in issue. Turney Media Fuel, Inc. v. Toll Brothers, Inc., 725 A.2d 836 (Pa. Super.
1999). Stated alternatively, evidence is “relevant” if if tends to establish facts in issue, or

advances the inquiry, resulting in evidence having probative value. Burell Construction &

Supply Co.‘v. Straub, 440 Pa. Super. 596, 636 A.2d 529 (1995). As noted above, Plaintiffs’

Complaint is extraordinarily detailed, beyond the scope ordinarily encountered in a Pennsylvania
Complaint. Even in its level of detail, though, the Complaint fails to disclose a hint of how the
vast document production sought by the Subpoena would tend to prove or disprove a fact at issue
in the case. Plaintiffs” Subpoena therefore fails to meet the threshold relevance test.

Even if the discovery sought were barely relevant, the requested discovery still is
oppressively vague and burdensome. The scope of discovery in Pennsylvania admittedly is
extensive. It is not, however, limitless. It still remains the law of Pennsylvania that,  ‘fishing

expeditions’ are not to be countenanced under the guise of discovery . .. .” Estate of Thompson,

416 Pa. 249, 261, 206 A.2d 21, 28 (1965). The question whether a discovery request is too broad
or too burdensome is a matter for the trial court, and the trial court has broad discretion to deal

with discovery issues. Blouch v. Clifford R. Zinn & Son, Inc., 350 Pa. Super. 327, 504 A.2d 862

(1986). The discovery requested in this case is of the.same oppressively broad and burdensome

character as was the discovery sought in Estate of Townsend, 430 Pa. 318, 241 A.2d 534 (1968),

where the Supreme-Court affirmed the trial court’s refusal to permit discovery phrased by the
moving party as, “all memoranda, correspondence and writings relating to (the subject matter,
there, a decedent’s will) and/or other dealings (the respondent) with (the decedent).” Similarly,

see also, Potter Bank & Trust Co. v. Gage, 41 Erie 159 (1958) (a discovery request that calls for

production of “all files”, rather than specific files 1s not justifiable).




Plaintiffs’ Subpoenagmands production of any and all mang of “documents” which fit
any description on a 14 line definition of the term “document.” The Subpoena then goes on to
demand in the broadest imaginable sense production of any documents which “relate or refer” to
UMC. Literal compliance would require Spectrum to search every one of its files for any and all
manner of “documents” which even tangentially “relate or refer” to UMC. That is precisely the
kind of excessively broad, burdensome and vexatious discovery request which Rules 4011 and

4012 were intended to protect deponents against.

As the Supreme Court observed in Stahl v. First Pennsylvania Banking & Trust Co., 411

Pa. 121, 126, 191 A.2d 386, 389 (1963), “a recitanion of the above-mentioned facts and
contentions makes it clear that this is nothing bi:it a very expensive, onerous and harassing fishing
expedition for a school of mythical fish. . . .” Moreover, this extremely burdensome and costly
expedition 1s not to be paid for by the fishermen . . ; it is to be paid for by the present owners of
the lake. It is very difficult to beheve that any such fishing expedition which 1s so obviously
unrealistic, unreasonable, oppressive and unjust could ever have been intended . . . .”

An Order should therefore be éntered quashing the Subpoena or, in the alternative,

entering an Order protecting Spectrum from unreasonable oppression, burden or expense.

GROSS, MCGINLEY, LABARRE & EATON, LLP

DATE: jf /2 122w BY: LA~
MALCOLM J. GROSS, ESQUIRE
Attorney for Movant, Spectrum Energy Services
Corporation _
33 South 7™ Street, P.O. Box 4060
Allentown, PA 18105-4060
Phone: (610) 820-5450
Direct No.: (610) 871-1312
Fax: (610) 820-6006
ID. #08137
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10 e vourt of Lommon Pleas of Chester County, Pennsylvania

SUBPOENA TO A.T TEND AND- TESTIFY

v

COMMERCIAL UTILITY CONSULTANS and
FURBLIS URILITY SERVICE CORPORATICN

. Civil Action No. 29-05795

¥8

FENNSYLVANIA PDWER & LIGHT COMPANY

-t

DANIEL 5. PERSA, PRESIDENT
SPECTRUNM ENERGY SERVICES CORFOQRATICN

NAMERS) OF WITNESE(ER)
THWO NORTH NINTH STREET

RLLENTOWN, 2a 18101

Ofricial Court Reporter of Chester County

i. Yon are ordered by the court ta come to
{SPECIFY COURTROOW OR OTHER PLACE)

N , - oo . ’ 3 .
20 North Church Street at West Chester Pennsylvania
L. . TS BA0 : '
an November 17, 2000 at 9:30 o'clock, A- M., to testify on behalf
o : Tl 4 '
of Flaintiffs in the above case, and to remain patil excused.,

And bring with you the following: See attached.

tJ

1{ you fail to atiend ar to produce the documents or things required by this subpoena, you may be subject to
the sanctions authorized by Rule 234.5, of the Peansylvania Rules of Civil Procedure, including but not

limited to costs, attorney fees and imprisonmeat.
Ethan N. Halberstadt/Atty. IDAS7544 / Tel: 610.354.3700

Requestadby: 475 Allendale Road, Suite 200, King of Prussia; PA 19406
{ETATE ATTORNEY'S NAME. ADDRESS, TELEFHONE NUMBER AND IDENTIFICATION NUMBER

October 26, 2000

Date ' BY THE COURT
By: m 56& M;

Sea! of the Court ¥ Prothonotary

This form of aabpoena sha)l be used whenever & subpaena {s ssuable, under Rule 234.1, Incivding hearings Ln conpection
with depoaltions and before arbltrotors, masters, commlscioners, tc.

To n'.quln the production of documents an things lu addition to testimony, complete paragraph 2.

PROTHONOTARY - FOMM ¢ |41 RAEV. ABT



_ SUBPOENA |
COMMONWEATH OF PENNSYLVANIA
In the Court of Common Pleas of Chester County

Resurn of Service: . ’ o

On the day of

19 1 L served
i g NAME OF PERSON SERVED)

with the foregoing subpoena by: (Describe method of servics)

I verify war the matements in this refum of service are mue asd com:cl.. I understand that false suaemenis berein arm
made subject 16 the penaliies of 18 Pa.CS.A. § 4904 rolating to unswon falsification to auttaorities.

Dare:

(SIGNATURE)



D¢ecuments to be pradygced

The term “document” includes thguml and means, without himitatien, the origa.l and each
copy of each and any wnting, evidence of indebredness, report, memorfandurn, lerer,
correspondence, welegram, noie, minutes, conmact, agreement, inter-office commumication, bulletin,
circular, procedure, pampnlet. photograph, study, notice, summary, mvoice, diagram, plan, drawing,
specification, diary, vecord or note of telephone conversation, chan, schedule, entry, priny,
representation, recocd, reporl or any tangible item or thing of wrinter, readable, graphic, audible, or
visual matenal, of any kind or character, whether handwritien, typed, xeroxed, photostared, privied,
duplicated, reproduced, recorded, photographed, copied, microfilmed, micro-carded, or ranscribed
by any means, snd any electronic, mechanical or electrical rfecords oF representations stored in any
computer siorage device, tape, disc, bubble memory {cassette or recording), including without
lirpnitation, each ipterimr as well as final draff and each Tevision. each amendmeni, and cach
modification, which is in the passession or subject to the contro] of you or your present or former
agents, cmpioyees or representatives, consultants or sub-consultants including any related
corporations or business entities. »

1. All documents, as defined above, which relate or refer to Utilities Management
Consuwltants, Inc. {hereinafter “UMC™.

2. All documents, as_defined above, which rzlate or refer 10 UMC’s joint venture
agreemont (hereinafter the “Joint Venture Agreement') withiSpectrurn Energy Services Corp. and/or
PP&L Spectrum (hereinafter collectively “Spectrurn”). :

i

3. All documents, as defined above, which detmfy the customers of the joint vennice
between UMC and Spectrum.
3. All documents, as defined above, which relate or refer to any marketing support ar

customer account informaiion provided by the Pennsylvania Power & Light Company (hereinafter
“PPL") to UMC, Spectrum, and/or the Joint Venrure,
5. All contracts that'the Joint Venture {or any _fof the joint venturers) entersd into with
customers in conjunction with the Joint Venture Agreement.

I

6. All documents, gs defined ahove, which identify the individuals withiy PPL who
agreed to assist in the marketing of the joint venture berwgaen UMC and Spectrum.

7. All documents, 38 defined above, which relare or refer to the marketing efforts ofthe
Joint Venture, inciuding all lists of customers obtained from PPL, all promonional materials, and
similar documents.

g All documents, as defiped above, which relate or refer 10 an agreement by UMC not
to provide rate consulting within thc PPL franchise ternlory it consideration for entening inta the
Joint Venture Agreement.

KQP:176726.12557-24



5 All Gocuments, s e(PEd above, Which relate or refer to revenue projections for the
joint Vanture.

10. All docurnents, as defined above, which relate or refer to the reasons that Spectrum
terrninated the Joint Venture Agreement.

it. All documents, as defined above, which relate or refer to the reasons that Spectrun
entered into the Joint Ventwre Agreement with UMC.

12, Alldocuments, as defined above, which relate orrefer 1o communications with Qliver
Kasper rcgardmg UMC, Commercial Utility Consuitants, Public Utility Service Corporahon oryats
consultanis in general,

13, All documents, gs defined ahove, which relate or refer io how Spectrum leamned of
UMC and the eircumstances which led Spectrum and UMC to enter into a Joint Venture Agreement.

KOP:175725.12557-21



" COMMERCIAL UTILITY CONSULTANT

- PENNSYLVANIA POWER & LIGHT

SGURT OF COMMON PLEAS OF CHESTER COUNTY, PENNSYLVANIA
CRIMINAL DIVISION

and PUBLIC UTILITY SERVICE NQ:-99-09799
CORPORATION,
Plaintiffs
V.

COMPANY n/k/a PP&L, INC,,

.
.
i ;
B B4

Defendant SEL r:
) :/._J‘__;" P et
CERTIFICATE OF SERVICE 'I'f{_" ZE

MALCOLM J. GROSS, ESQﬁIRE, hereby certifies that he served a true and correct copy of

the MEMORANDUM OF LAW IN SUPPORT OF MOTION TO QUASH SUBPOENA, upon the

following persons listed below, by first class U.S. mail, postage prepaid, on November 27, 2000

EHTAN N. HALBERTSTAT, ESQUIRE
POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWMAN & LOMBARDO, P.C.

475 ALLENDALE ROAD, SUITE 200
KING OF PRUSSIA, PA 19406

GROSS, McGINLEY, LaBARRE & EATON, LLP

BY: ™ e g~
MALCOLM J. GROSS, ESQUIRE
Attorney for Spectrum Energy Services
Corporation ' ’
33 South 7th Street
PO Box 4060
Allentown, PA 18105-4060
1.D. #08137

Dated: ! ]1’;{."'”0

{21400 kmb
GAKBOISVERT\SHOGANBOCSWPPL-CUC CERT OF SERVICE (MEMO).WORD




IN THE COURT OF COMQN PLEAS OF CHESTER COUNTY,‘NNSYLVANIA
CRIMINAL DIVISION

COMMERCIAL UTILITY CONSULTANT
and PUBLIC UTILITY SERVICE
CORPORATION,

NO: 99-09799
0: 909799 __—(
\

)

)

)

' )

Plaintiffs )

)

V. )

)

PENNSYLVANIA POWER & LIGHT )
COMPANY n/k/a PP&L, INC,, )
)

)

Defendant

AND NOW this day of , 2000, upon
consideration of Spectrum Energy Services Corporation’s Motion to Quash Subpoena or for other

Protective Relief, and any response thereto,
IT IS HEREBY ORDERED that the subpoena served by the Plaintiff upon Spectrum Energy

Services Corporation is quashed.

BY THE COURT:

11/16/00 sam
G:\SHogamDecuments\pp! pld order 10 quash.doc




IN THE COURT OF COMMON PLEAS OF CHESTER COUNTY, PENNSYLVANIA
CIVIL DIVISION - LAW

COMMERCIAL UTILITY CONSULTANT)

and PUBLIC UTILITY SERVICE
CORPORATION, NO. 99-09799
Plaintiffs
V. CIVIL ACTION

PENNSYLVANIA POWER & LIGHT

)
)
)
)
;
COMPANY, n/k/a PP&L, INC., )
)
)

Defendant

MOTION OF SPECTRUM ENERGY SERVICES CORPORATION TO
QUASH SUBPOENA OR FOR OTHER PROTECTIVE RELIEF

Movant, Spectrum Energy Services Corporation, by its attorneys, Gross, McGinley,
LaBarre & Eaton, LLP, hereby respectfully moves your Honorable Court to quash the S'ubpoena
issued by Plaintiffs, or in the alternative to enter an appropriate protective order with respect to
the discovery sought by the Subpoena on the grounds that:

A.' The discovery sought l;y the Subpoena violates Pennsylvania Rule of Civil
Procedure 4003.1 as it is not relevant to a matter at issue in the case; and

B. Even if the discovery sought were found to be relevant, it violates Pennsylvania
Rule of Civil Procedure 4011 as the requésted discovery is excessively vague, broad,
burdensome? vexatious and oppressive.

In further support of this Motion, Movant incorporates herein by reference its supporting

Memorandum of Law being filed concurrently herewith.




WHEREFORE, Spectrum Energy Services Carporation, prays your Honorable Court to
enter an Order quashing the Subpoena or, in the alternative, entering an appropriate order

protecting the Movant against unreasonable annoyance, burden, vexation and oppression.

GROSS, MCGINLEY, LABARRE & EATON, LLP

DATE: /ibl2/20e0 BY: -~ Zq
MALCOLM J. GROSS, ESQUIRE
Attorney for Movant, Spectrum Energy Services
Corporation
33 South 7" Street, P.O. Box 4060
Allentown, PA 181(05-4060
Phone: (610) 820-5450
Direct No.: (610) 871-1312
Fax: (610) 820-6006
1D.# 08137

A%




IN THE COURT OF COMlQN PLEAS OF CHESTER COUNTY,QQNSYLVANIA
CIVIL DIVISION

COMMERCIAL UTILITY CONSULTANT
and PUBLIC UTILITY SERVICE
CORPORATION,

NO: 99-09799

Plainuffs

PENNSYLVANIA POWER & LIGHT

)

)

)

)

)

)

V. )
g

COMPANY n/k/a PP&L, INC,, )
)

)

Defendant

CERTIFICATION OF COUNSEL

I, MALCOLM J. GROSS, ESQUIRE, hereby certify that I have conferred with opposing
. J I )
™~
counsel on at least four (4) different occasions, the latest being November 14, 2000, in a good faith

attempt to resolve the disputed Subpoena. All attempts have been made telephonically, and have

been unsuccessful

GROSS, McGINLEY, LaBARRE & EATON, LLP

BY, A7 =
MALCOLM J. GROSS, ESQUIRE
Attoney for Spectrum Energy Services
Corporation
33 South 7th Street
PO Box 4060
Allentown, PA 18105-4060
I.D. #08137

Dated: \»%;\luu

11/27/00 sam
G:ASHogam\Documentsippl - spectrem - cert of counsel.doc




IN THE COURT OF COMMON PLEAS OF CHESTER COUNTY, PENNSYLVANIA

CRIMINAL DIVISION
COMMERCIAL UTILITY CONSULTANT )
and PUBLIC UTILITY SERVICE } NO: 99-09799
CORPORATION, ) '
)
Plaintiffs )
)
v. )
)
PENNSYLVANIA POWER & LIGHT )
COMPANY n/k/a PP&L, INC,, ) -
Defendant ) r—1l
CERTIFICATE OF SERVICE

MALCOLM J. GROSS, ESQUIRE, hereby certifies that he served a true and correct copy of
the MOTION OF SPECTRUM ENERGY SERVICES CORPORATION TO QUASH SUBPOENA
OR FOR OTHER PROTECTIVE RELIEF, upon the follo‘wing persons listed below, by first class

U.S. mail, postage prepaid, on _November 27, 2000

EHTAN N. HALBERTSTAT, ESQUIRE
POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWMAN & LOMBARDO, P.C.

475 ALLENDALE ROAD, SUITE 200
KING OF PRUSSIA, PA 19406

GROSS, McGINLEY, LaBARRE & EATON, LLP

BY A &
MALCOLM J. GROSS, ESQUIRE
Attorney for Spectrum Energy Services
Corporation
33 South 7th Street
PO Box 4060
Alientown, PA 18105-4060
[.D. #08137

Dated: o f‘VL' 17,%.'2

11421700 kmb
GAKBOISVERT\SHOGANDOCEHPPL-CUC CERT OF SERVICE {MTN QS§HLWORD
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COMMERCIAL UTILITY CONSULTANT
and PUBLIC UTILITY SERVICE
CORPORATION,

1/‘

% Plaintiffs

V.

PENNSYLVANIA POWER & LIGHT
COMPANY n/k/a PP&L, INC..

Defendant

NO/AG9-:09799

)

)

)

)

)

; \ "\j
) R
)

)

)

)

PRAECIPE FOR DETERMINATION

To the Prothonotary:

Kindly submit the followmg matter to

fudge Katherine B. L. Platt

IN THE COURT OF COMMON PLEAS OF CHESTER COUNTY, PENNSYLVANIA
CRIMINAL DIVISION

0

{3

I
ST EEFY
7 A
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-
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E GG

(insert the name of the assigned judpe)

for Determination: Motion for Spectrum Energy Services Corporation to Quash Subpoena or for

other Protective Relief.

(insert specifically the title of petition/motion/preliminary objections, etc. to be submitted)

(date of filing/service): November 27,

2000

Oral Argument is requested.

11/22/60 sam
G \KBO]SVER'ﬂSHU"an\Docs\pp! pld prae for determination.doc
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Attorney’s Name Malcolm J. Gross, Esquire

Address 33 South 7™ Street, 4™ Floor, PO Box 4060

Allentown, PA 18105-4060

IDNo: 08137

Telephone No: _ (610) 820-5450
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COMMERCIAL UTILITY CONS!!!TANTS FN THE COURT OF COMMON PLEAS OF
and PUBLIC UTILITY SERVICE

;CHESTER COUNTY, PENNSYLVANIA
CORPORATION l

Plaintiffs/Counterclaim Defendants,

V.

CIVIL ACTION — LAW

PENNSYLVANIA POWER & LIGHT

TURY TRIAL DEMANDED
COMPANY, NO. 99-09799
Defendant/Counterclaimant. i(Consolidated Cases)
C.E
) el
STIPULATION AND ORDER AMENDING ‘[?,31
ADMINISTRATIVE CONFERENCE ORDER o j‘_
! ~
|
Background _ - 1
s S T S O
1. OnJuly 13,2000, an administrative conference was held in this action and dg:f‘dl;iﬁnisﬁ%tive
‘ ¥ iy
s
Conference Order was issued dated July 17, 2000. _
2. The discovery deadline set forth in the Administrative Conference Order is November 30,
2000.
3.

The parties are attempting to amicably resoive numerous discovery disputes, the resolution

of which will 1mpact the scope of the depositions which have not yet been completed.
4.

There are numerous depositions which remain to be completed, including the deposition of
non-party witnesses (some of whom have indicated that they will be filing for appropriate protective orders).

Due to scheduling conflicts, many of these depositions cannot be completed prior to November 30, 2000.
- 5.

The deadlines set forth in the Court’s Administrative Conference Order have not been
previously amended or extended.

6. The parties agree that the deadlines previously established in this case should,be extended

for 60 days in order to allow the parties to complete discovery and to resolve the outstanding discovery
18SUES.

KOP:177485.32557-21



Stipulation

AND NOW, the parties, by and through their respective counsel, stipulate and agree that all of the
deadlines set forth in the Court’s Administrative Conference Order of July 17, 2000 shall remair the same

except as amended below:

3. Discovery:
complete, unless further specially allowed by Court;
XXX to be completed as follows:
a. All fact discovery shall be completed on or before January 30, 2001. Any interrogatories

or document request shall be served so that responses are due on or before that date and depositions shall
be scheduled so as to be conducted on or before that date;

b. Plaintiff shall provide the substance of the facts and opinions to which each expert identified
pursuant to the Court’s Administrative Conference Order is expected to testify and a summary of the grounds
for each such opinion on or before February 14, 2001. (Alternatively, Plaintiffs may provide the expert
report of any such expért on or before the date spec;iﬁed);

c. Defendant shall provide the substance of the facts and opinions to which each expert
identified pursuant to the Court’s Administrative Conference Order i.s expected to testify and a summafy of
the grounds for each such opinion on or before February 27, 2001. (Alternatively, Defendant may provide

the expert report of any such expert on or before the date specified);

f. The parties shall conduct any depositions of the experts identified pursuant to the Court’s

Administrative Conference Order on or before March 13, 2001;

. All case and issue dispositive motions and an opening brief and attidavits, if any, in support
of the motion(s), shail be served and filed by March 20, 2001. Opposing briefs shall be served and filed by

April 17, 2001. Reply briefs shall be served and filed by May 1, 2001.

KOP:177485.32557-21 2



7. Anticipated Trial Listing Date: TRIALREADY LISTING DEFERRED TOMARCH, 2001.

matter to be scheduled for arbitration.

XXX Jury; Non-Jury Trial
5 day(s) — anticipated length of trial.

POWELL, TRACHTMAN, LOGAN, CARRLE,
BowManN & LOMBARDO, P.C.

By: /ﬁﬁj /

Ethan N. Halberstadt
Dated: _ il =723 g Attorneys for Plaintiffs

MORGAN LEWIS‘& Bocklus, LLP

By: C/J w\h [ it ‘ﬂ’/ A
Glen R. Stuart -
. Bryant D. Lim
Dated: ¢! — w3 - 27 Attorneys for Defendant

)u ORDER
ANDNOW, this 2 é day of U N o ,2000, upon consideration of the parties’

Stipulation, it is hereby ORDERED that said Stipulation is approved as an Order of Coult and»that the

BY THE COURT:

Dt /54. ﬂéacﬂ‘(

Katherine B. L. Platt, J.

KOP:177485.32557-21 3



, vZ . IN THE COURT OF COMMON PLEAS

Céf;%wazcgu/
7 _

Plaintiff(s)

: CHESTER COUNTY, PENNSYLVANIA

“ NO. QQ*_O 979f

: CIVIL ACTION-LAW/EQUITY

TRIAL READY LISTING DATE

AND NOW, this (é day of ;)Qﬁ 27 Zﬁ 2, 2000, 1t is hereby

ordered that the date upon which this case shall be placed upon the list of trial ready cases
is hereby - (\/yoz//gl/

BY THE COURT: e ¢
o L
=" n
- ’ D
N
a—jz(///mu
o 7.
yd
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/Zgé IN THE COURT OF COM@N PLEAS OF CHESTER COUNTY,QNNSYLVANIA

CRIMINAL DIVISION
COMMERCIAL UTILITY CONSULTANT )
and PUBLIC UTILITY SERVICE ) NO: 99-09799
CORPORATION, )
)
Plaintiffs ) _
Ve ) oo
) -
PENNSYLVANIA POWER & LIGHT ) Y T
COMPANY n/k/a PP&L, INC,, ) S5 '\_..‘..‘3
) i.' [l
Defendant ) :

PRAECIPE FOR APPEARANCE

TO THE CLERK OF SAID COURT:

Kindly enter my appearance for Spectrum Energy Services Corporation, Movant in

the Motion to Quash Subpoena or for Other Protective Relief, filed in the above-captioned case on or

aboui Novembér 28, 2000.

- GROSS, McGINLEY, LaBARRE & EATON, LLP

BY: o L~
MALCOLM J. GROSS, ESQUIRE
Attommey for Spectrum Energy Services
- Corporation :
33 South 7th Street, PO Box 4060
Allentown, PA 18105-4060

Phone: (610) 820-5430/Direct # (610} 871-1312
Fax: (610) 820-6006

LD. #08137

Dated: lk ’!,[ﬁg




{'\

QRTIFI CATE OF SERVICE .

MALCOLM J. GROSS, ESQUIRE, hereby certifies that he served a true and correct copy of
the PRAECIPE FOR APPEARANCE, upon the following persons listed below, by first class U.S.

mail, postage prepaid, on December 6, 2000:

ETHAN N. HALBERSTAT, ESQUIRE
POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWMAN & LOMBARDO, P.C.

475 ALLENDALE ROAD

SUITE 200 e
KING OF PRUSSIA, PA 19406

....

BRYAN A SNAPP, ESQUIRE

OFFICE OF GENERAL COUNSEL

PPL ELECTRIC UTILITIES CORPORATION
TWO NORTH NINTH STREET
ALLENTOWN PA 18101-1179

GROSS, McGINLEY, LaBARRE & EATON, LLP

py. TS

MALCOLM J. GROSS, ESQUIRE
Attorney for Spectrum Energy Services
Corporation

33 South 7th Street, PO Box 4060
Allentown, PA 18105-4060

Phone: (610) 820-5450/ Direct #(610) 871-1312
Fax: (610) 820-6006

I.D. #08137

12/6/00 eab
G\ Henn\Documents\Spectrum 03 Entry of Appear.dac




COMMERCIAL-UTILITY CONSULTANTS

and PUBLIC UTILITY SERVICE

CORPORATION .
Plaintiffs/Counterclaim Defendants,

V.

PENNSYLVANIA POWER & LIGHT
COMPANY, .
Defendant/Counterclaimani.

IN THE COURT OF COMMON PLEAS OF
CHESTER COUNTY, PENNSYLVANIA

CIVIL ACTION — LAW

JURY TRIAL DEMANDED
NQ. 99-09799
{Consolidated Cases)

ORDER

AND NOW, this day of

, 200, 1t is hereby

ORDERED that the Motion of Spectrum Energy Services Corporation to Quash Subpoena or for

Other Protective Relief isTDENIED.

KOP:179705.12557-21

BY THE COURT:
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(R R
POWELL, TRACHTMAN, LOGAN, CARRLE, | P o
BOWMAN & LOMBARDO, P.C. ’\ Toig ARL

By:  Ethan N. Halberstadt
Attorney Identification No. 57544
475 Allendale Road - Suite 200

King of Prussia, PA 19406 QEESIER Y
Tel: 610.354.9700 / Fax: 610.354.9760 Arttorfieys for Plamtiff
COMMERCIAL UTILITY CONSULTANTS IIN THE COURT OF COMMON PLEAS OF
and PUBLIC UTILITY SERVICE [CHESTER COUNTY, PENNSYLVANIA
CORPORATION I
Plaintiffs/Counterclaim Defendants,|
! .

V. CIVIL ACTION — LAW
PENNSYLVANIA POWER & LIGHT l.I'URY TRIAL DEMANDED
COMPANY, INO. 99-09799

Defendant/Counterclaimant. ((Consol idated Cases)

PLAINTIFFS’ RESPONSE TO MOTION OF SPECTRUM ENERGY SERVICES
CORPORATION TO QUASH SUBPOENA OR FOR OTHER PROTECTIVE RELIEF

Respondents, Commercial Utility Consultants and Public Utility Service Corporation, by
and through its attorneys, her’eﬁy respond to the Motion of Spectrum Energy Services
Corporation to Quash Subpoena or for Other Protective Relief as follows: -

A. Dented as a conclusion of law to which no response is réqui red. By way of
further answer, the information sought by the subpoena served by plaintifts is directly relevant to

the i1ssues i this case; and
B. Denied as a conclusion of law to which no response is required. The subpoena is
Lailored to obtain information directly relevant to plaintitts’ ;:laitlls.
In further opposition to Spectruum’s Motion, plaintiffs will be filing a -

Memorandum of Law in opposition thereto.
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WHEREFORE, plaintiffs Commercial Utility Consultants and Public Utility Service
Corporation request this Court to deny Spectrum Energy Services Corporation’s Motion to
Quash the Subpoena, and award such other relief as the Court deems appropriate.

PowEgLL, TRACHTMAN, LOGAN, CARRLE,
BowmMaN & LOMBARDO, P.C.

By:

Ethan N. Halberstadt

Attorneys for Plaintiffs,
Comuinercial Utility Consultants and
Dated: December 135, 2000 Public Utility Service Corporation
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POWELL, TRACHTMAN, LO’N, CARRLE,

BOWMAN & LOMBARDO, P.C,
By:  Ethan N. Halberstadt
Attorney Identification No. 57544
475 Allendale Road - Suite 200
King of Prussia, PA 19406
Tel: 610.354.9700 / Fax: 610.354.9760

Attorneys for Plainti

COMMERCIAL UTILITY CONSULTANTS
and PUBLIC UTILITY SERVICE
CORPORATION

Plaintiffs/Counterclaim Defendants,

V.

PENNSYLVANIA POWER & LIGHT
COMPANY,
Defenrdant/Counterclaimant.

IN THE COURT OF COMMON PLEAS OF
CHESTER COUNTY, PENNSYLVANIA

CLVIL ACTION — LAW

JURY TRIAL DEMANDED
NQO. 99-09799

(Consolidated Cases)

CERTIFICATE OF SERVICE

I, Ethan N. Halberstadt, hereby certify that on this date a wue and correct copy of the foregoing

Plaintiffs’ Response to Motion of Spectrum Energy Services Corporation to Quash Subpoena or for Other

Protective Relief was served upon all counsel of record via first-class mail, postage prepaid, addressed as

follows:

Malcolm F. Gross, Esquire

Grass, McGinley, LaBarre & Eaton, LLP
33 South Seventh Street

P.O. Box 4060

Allentown, PA 1.8105-4060

COUNSEL FOR SPECTRUM ENERGY SERVICES
CORPORATION

By:

Dated: December 15. 2000

KOP:179705,12557-21

Glen R. Stuart, Esquire

Brvant D. Lim, Esquire
Morgan Lewis & Boclaus LLP
1701 Market Swreet
Philadelphia, PA 19103-2921

COUNSEL FOR PENNSYLVANIA POWER & LIGHT
COMPANY .

POWELL, TRACHTMAN, LOGAN, CARRLE,
BowMAN & LOMBARDO, P.C.

SR,

Ethan N. Halberstadt

Attorneys for Plaintiffs,
Commercial Utility Consultants and
Public Utility Service Corporation
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POWELL, TRACHTMAN, LQAN, CARRLE,
BOWMAN & LOMBARDO, P.C.

By:  Ethan N. Halberstadt

Attorney Identification No. 57544

475 Allendale Road, Suite 200

King of Prussia, PA 19406

Tel: 610.354.9700/ Fax: 610.354.9760

COMMERCIAL UTILITY CONSULTANTS IN THE COURT OF COMMON PLEAS OF
and PUBLIC UTILITY SERVICE _;CHESTER COUNTY, PENNSYLVANIA

CORPORATION i
Plaintiffs/Counterclaim Defendants,

v. CIVIL ACTION — LAW
PENNSYLVANIA POWER & LIGHT JURY TRIAL DEMANDED
COMPANY, NO. 99-09799

Defendant/Counterclaimant. (Consolidated Cases)

PLAINTIFFS’ MEMORANDUM OF LAW IN OPPOSITION TO
SPECTRUM ENERGY SERVICES’ MOTION TO QUASH

L Facts

This action involves claims by plaintiffs Commercial Utility Consultants (“CUC”) and Public
Utility Service Corporation (“PUSC”) that aregulated public utility, the Pennsylvania Power & Light
Company (“PPL”), tortiously interfered with their contractual relations with their customers. CUC
and PUSC are utility consulting firms that save their clients money by reviewing the rates, tariffs,
and riders that apply to their customer’s utility billings, and makin.g recommendations with respect
to utility savings that may be realized by the customer; Plaintiffs split these utility savings with their
customers in accordance with their contracts. While thes'e recommendations save plaintiffs’
customers a great deal of money in utility savings, these savings translate into losses for the utility,
PPL."

Plaintiffs contend that one of the reasons that PPL tortiously interfered with their custonier
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relations was because their Consugg work in the PPL franchise territory pged so costly to PPL.
F lrom a financial standpoint, PPL had every incentive to disrupi plaintiffs’ contractual relations and
harm their ability to provide consulting services in the PPL territory. Plaintiffs’ Complaint sets forth
in detail various methods by which PPL undertook to interfere with plaintiffs’ contractual relations.
This runs the gamut from advising customers on ways in which to terminate plaintiffs’ contracts,
offering unauthorized benefits to customers in an effort to induce the customers to withdraw from
favorable rates recommended by plaintiffs and withholding benefits from plaintiffs’ customers.
Unbeknownst to plaintiffs at the time the Complaint was filed, however, PPL had taken steps
in an effort to “displace” plaintiffs as consultants in the PPL franchise territory. At the end of
October, 2000, plaintiffs became aware of a Complaint filed by Utilities Management Consultants,
[ne. ("UMC™), a competitor of plaintiffs, against PPL and one of PPL’s unregulated subsidiaries,
Spectrum Energy Services Corporation (“Spectrum™). A true and correct copy of the Complaint is
attached hereto as Exhibit “A”. The Complaint alleges‘that UMC was solicited by the defendants
to pursue an energy tax savings program for PPL franchise customers. This program involved
something known as “sales tax audits.” Commercial utility customers must pay taxes on their utility
purchases, except under certain circumstances, as when the electricity they purchase is used for the
manufacture of goods for resale. Under such circumstances, the customer is entitled to an
“exemption” on the tax charged on its utility purchases. The savings to the customer does nof come
out of the utility’s pocket, but rather out of the pocket of the Commonwealth of Pennsylvania.h
Plaintiffs offer these “sales tax audits” as part of the consulting services they provide. " The
Complaint alleges that UMC entered into a Joint Venture Agreement with Spectrum to provide such

sales tax audit services. Althoughnot set forth in detail in the Complaint, it appears that the contract
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the Joint Venture intended to use with its customers was very similar, if not ic&ical, to the contracts
used by plaintiffs with their customers. (See Exhibit “A,” Document No. P014309). Plaintiffs do
not contend that there was anything inappropriate about a business relationship between two
unregulated entities such as UMC and Spectrum. The problem is that the verified Complaint alleges
that PPL, a regulated public utility and monopoly, agreed to utilize its resources to market the energy
savings services to all of its potential customers. The promised marketing consisted of using PPL
employees and direct mailing to PPL franchise territory. Inreturn for this agreement, UMC agreed
not to perform any rate consulting services within PPL’s franchise territory. (Complaint, 179, 11,
Exhibit “A").

Plaintiffs believe that, with this arrangement, PPL hoped to eliminate the types of financial
losses that were caused by the services provided by plaintiffs. By effectively funneling business to
the UMC/Spectrum Joint Venture, and by providing the Joint Venture with inside information
regarding PPL customer accounts and utility usage, plaintiffs would be placed in an untenable
competitive situation. Arrﬁed with this inside information regard@ng PPL’s franchised customers,
the Joint Venture would be able to target those customers who it already knew were in need of sales
tax audit services. Perhaps better yet for PPL, UMC agreed that it would not provide the type of rate
consulting services that takes money out of the pocket of PPL.

Plaintiffs’ view of this arrangemeént is bolstered by the markeéting material attached to the
Complaint filed by UMC. According to UMC’s Complaint, defendants, including PPL, prepared
marketing materials explaining, among things, the “rationale” for providing the sales tax audit
service. Primary among the stated rationales was, “Displace other utility consultants.” (Exhibit

“A,” Document No. P014308). Distilled to its essence, the verified allegations in the Complaint

(W8]

KOP:178713.12557-21



poriray a public utility using its%onopoly power to eliminate competi&n for rate consulting
Vservices in the PPL franchise territory. Ata minimum, the allegations bolster plaintiffs’ contention
that PPL was financially motivated o harm plaintiffs’ business interests in the PPL franchise
territorv. Plaintiffs do not believe that it is any coincidence that the UMC/Spectrum Joint Venture
and the marketing materials are dated during the same time pertod during which plaintiffs contend
they were subject to active interference by PPL.'

In addition to the relevance to PPL’s motive in harming plaintiffs’ financial interests, the
information sought by plaintiffs is also directly relevant to the Counterclaim filed by PPL. PPL
contends in its counterclaim, infer alia, that plaintiffs interfered with its contractual relationship with
its customer Buck Company, Inc., by obtaining “confidential” customer information in contravention
of appropriate procedures. Nonetheless, it is clear from the marketing materials attached to the UMC
Complaint that confidentiality was never an issue for PPL when it came to pro*\‘/iding “contidential”
cus';omer information to its own deregulated sub_sidiary. It would be wholly inappropriate for PPL
to be permitted to claim that it is entitled to damages for plaintiffs’ alleged inappropriate acquisition
of “confidential” customer iﬁformation, when PPL had a business relationship whereby by

"agreement it provided this information to Spectrum and UMC, one of plaintiffs’ cc;mpetitors.

Finally, one of PPL’s “defenses” to plaintiffs’ claims 1s that its conduct was “privileged®

because it was a “competitor” of plaintiffs. The fact that PPL funneled information and business to

one of its unregulated subsidiaries demonstrates that PPL’s defense badly misses the mark. Plaintiffs

“The allegations made by UMC suggest possible antitrust violations. It appears that PPL
was using its monopoly power in its franchise territory (inciuding its monopoly over customer
account information) to obtain a competitive advantage in the utility consulting industry. See,
Viacom v. Time Incorporated, 785 F.Supp. 371 (S.D.N.Y. 1992).
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believe that the reason PPL did ncglter into the Joint Venture Agreement &:ctly with UMC was
because PPL, aregulated public monopoly, was not authorized by the PUC to engage in competitive
utility consulting services. Thus, the entire UMC/Spectrum arrangement is directly relevant in
undermining one of PPL’s principal defenses.

II. Argument

Plaintiffs’ Subpoena Duces Tecum Should Not Be Quashed as it Seeks Information Directly
Relevant to Plaintiffs’ Claims for Tortious Interference with Contractual Relations

Spectrum points to plaintiffs’ Complaint to support its argument that the information sought
by plaintiffs is not relevant to its claims. In particular, Spectrum notes that nowhere in plaintiffs’
detailed Complaint is UMC mentioned. (Spectrum’s Memorandum of Law, p. 1). Plaintiffs submit
that this is a red herring. As noted above, plaintiffs did not learn of the UMC/Spectrum Joint
Venture, and the fact that PPL sought to “displace other utility consultants’ within the PPL franchise
territory, until October, 2000, well after thf%ir Complaint was filed. Even assuming, arguendo,
plaintiffs knew of the dealings between PPL and UMC/Spectrum at the outset of this litigation, there
would be no need for plaintiffs to refer to UMC or Spectrum in the Complaint to make the
information sought by plaintiffs discoverable.

The gravaman of plaintiffs’ Complaint is that PPL tortiously interfered with plaintiffs’
contractual relations. In support of its claims, plaintiffs are entitled to introduce evidence of PPL’s
motive in interfering with these relationships, what PPL’s intent was in dealing with plaintiffs’
customers, whether such interference was undertaken maliciously, and whether the conduct was
improper. See. e.g, Restatement (Second) of Torts, §§ 766, 767. Similarly, in defending against
PPL.’s counterclaim, plain;[iffs are entitled to show that, contrary to the position taken in its pleadings,

customer information was not treated as confidential on auniform basis and, in fact, was disseminated
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to the UMC/Spectrum Joint Venture for competitive purposes. There is nothing in the law which
requires a party to plead such evid&iary issues in a Complaint (1.e. every pge of evidence which
supports a party’s claims); to the contrary, a parly is not permitted to plead all such evidentiary
matters.

In this case plaintiffs have uncovered verified allegations that directly support their position
that PPL intended to harm its financial interests through its arrangement with its own subsidiary and
one of plaintiffs’ competitors. Itis difficult to imagine a clearer expression of PPL’s motive than the
fact that they intended to “displace other utility consultants” within that private market. Plaintiffs
have alleged in this lawsuit that one of PPL’s motives in harming plaintiffs was that they were costing
PPL tremendous amounts of money through their rate consulting operations. Plaintiffs do not believe
that it is any coincidence that, as alleged in the verified UMC Complaint, UMC agreed not to provide
rate consulting services in the PPL franchise territory in return for the Joint Venture Agreement. This
information directly supports plaintiffs’ theory. The only reason that PPL would ever seek to tie in
this promise to the arrangement is that rate consulting, as alleged by plaintiffs, costs PPL tremendous
amounts of money. By controlling the flow of consuiting work to a Joint Venture that had inside
information on each of PPL’s customers, PPL could effectively minimize, if not totally displace, rate
consultants in the PPL territory. It is difficult to imagine a set of facts which: bear more directly on
plaintiffs’ claims.

In light of the above, plaintiffs easily satisfy the liberal discovery standard set forth in
Pa.R.C.P. 4003.1(a). It is well settled that a party can obtain discovery regarding any matter, not:
privileged,? which is relevant to the subject matter involved in the pending action,‘whether the matter

souglt relates to the claim or defense of the party seeking discovery. Standard Pennsylvania Practice,

* Spectrum does not contend that any information sought is privileged.
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., §34:14 (Lawyer’s Co-op. 1996). ‘e information sought to be discovered "e‘lsonabl‘y calculated
to lead to the discovery of admissible evidence, then it is not ground for objection that the informat.ion
sought will be inadmissible at trial. Pa.R.C.P. 4003.1(b).

Although Spectrum contends that the information sought by plaintiffs is .not relevant, the
“requirement of relevancy should be broadly and hiberally interpreted . . . If there is any conceivable

basis of relevancy, the discovery should be permitted.” In re: Greco Appeal, 30 D.&C. 3d 661, 662-

663 (1981). In determining whether discovery is calculated to lead to discoverable evidence, doubts

are to be resolved in favor of relevancy. [d. at §34:14. The burden is on the party objecting 1o the

discovery to demonstrate that discovery should not be allowed. Schwab v. Milks, 8 D.&C. 4th 557

(1990); Mazzucca v. Methodist Hospital, 47 D.&C. 3d 55 (1986).

In this case it does not require a broad interpretation of relevance to conclude that the
information sought is discoverable. As explained more fully above, the information sought by
plaintiffs is directly relevant to their claims and demonstrates, among other things, PPL’s financial
motive in harming plamtiffs® interests.

Finally, Spectrum argues that responding to plaintiffs’ subpoena duces tecum would be
extremely burdensome and argues that the subpoena duces tecum would require Spectrum to search
every one of its files. Plaintiffs presume that Spectrum maintains some organization to its files. It
also presumes, since Spectrum entered into a joint venture with UMC, that it has files that are directly
related to the subject matter of plaintiffs’ subpoen—a - 1.e. the Joint Venture between UMC and
Spectrum. [n addition, according to the pleading filed by UMC, the Joint Venture was terminated by
-S%I';ectrum on March 12, 1999.  Therefore, plaintiffs” discovery focuses on a limited time period and

a limited venture - not every one of Spectrum’s files. Additionally, if Spectrum’s argument was

bonafide, one would have thought that Spectrum would have contacted plaintiffs to discuss the
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. difficulties they were encounterin“eslaonding to the subpoena in an effort.iscuss any logistical

problems. This has never occurred. In fact, Spectrum has failed to file a certificate in accordance
with C.C.R.C.P. 206 I.A.(1), which requires counsel for the moving party to certify that a good faith
effort was made to resolve the parttes’ dispute.

I11. Conclusion

-~

For the foregoing reasons, Spectrum’s Motion to Quash should be denied.

POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWMAN & LOMBARDO, P.C.

o T o0 1

Ethan N. Halberstadt

Attorneys for Plaintiffs/

Counterclaim Defendants

Commercial Utility Consultants and
Dated: January 10, 2001 . Public Utility Service Corporation

KOP:179713.12557-21 8



@TIFICATE OF SERVICE

[, Ethan N. Halberstadt, Esquire, hereby certifies that a true a

1d correct copy of the foregoing
ir\;.« ,E:"l;.r? g:,.; ?27

[ ~.i M

P

Plaintiffs’ Memorandum of Law in Opposition to Spectrum Energy S{c_ar.\g.iqes’ Motion to Quash was
eyl o Ur

served via first class mail, postage prepaid upon the following: [: HiE

Malcolin J. Gross, Esquire

Gross, McGinley, LaBarre & Eaton, LLP
33 South Seventh Street

P.O. Box 4060

Allentown, PA 18105-4060

COUNSEL FOR SPECTRUM ENERGY SERVICES
CORPORATION '

Date: January 10. 2001

KOP:1759713.12557-21

Glen R. Stuart, Esquire

Bryant D. Lim, Esquire
Morgan Lewis & Bockius LLP
1701 Market Street
Philadelphia, PA 19103-2921]

COUNSEL FOR PENNSYLVANIA POWER & LIGHT
COMPANY

Ethan N. Halberstadt
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IN FHE COURT OF COMMON PLEAS OF MONTGOMERY COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

UTILITIES MANAGEMENT : NO.: 99-05926

CONSULTANTS, INC,, :

P.O.Box 510
Walhngford PA 19086,

' Plamtlff

V.

PP&T RESOURCES, INC. :
Two North Ninth Street, 22™ Floor 4

Allentown, PA 18101 HIIIIIIIIIIIIIIIIIHIIIII!IIIIIIUII||||Il|III IIlHII|I||I|||II||1|||I|II|

and : \,omp!amt Ir
PP &L SPECTR[JM INC. : ) Monigomery _Count\ Prothonotary
Two North Ninth Street, 22™ Floor : William E Donnelly
Allentown, PA 18101

and
PP&L, INC.
Two North Ninth Street, 22™ Floor
Allentown, PA 18101,

Defendants.

COMPLAINT

1. Plaintiff, Utilities Management Consultants, Inc. (“Plaintiff’), is a
Pennsylvania corporation with an address of P.O. Box 510, Wallingford, PA 19086. At
all times relevant };&éto, Plaintiff was in engaged in the business of energy and tax
savings consulting business.

2. Defendant, PP&L Resources, Inc., is believed to be a Pennsylvania
corporation with a principal place of business at Two North Ninth Street, 22™ Floor,
Allentown, PA 1_8101,1 and at all times relevant hereto was a public.utility.

3. Defendant, PP&L Spectrum,'Inc_, is Believed to be a Pennsylvania
corporation with a principal place of busi_ﬁess at Two North Ninth Street, 22™ Floor,
Allentown, PA 18101, and at all times relevanf Hereto Was an energy service company.

4. Defendant, PP&L, Inc., is believed to be a Pennsylvania corporation with
a principal place of business at Two North Ninth Street, 22™ Flobr, Allentown, PA

18101, and at all times relevant hereto was an electric company.

1 . . P 014288
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5'. Plaintiff, upon information and belief, avers that the Defendants are

related entities.

-

6. On or about November 3, 1995, Plaintiff was solicited by representatives
of Defendants to pursue an energy tax savings program for Defendant, PP&L, Inc,

franchise customers. .
7. On or about' December 4, 1995, Plaintiff and Defendant, PP&L Spectrum,

Inc., with the approval and authorization of Defendant, PP&L, Inc., entered into a ceﬁain
Joint Venture Agreement prepared by Defen.dant, PP&L, Inc., for the géz_rpdses of
assisting customers to obtain energy tax exemptions and tax credits (the “Agreement”).
A true and correct copy of the Agreement is attached heretc as Exhibit “A” and
ingorporated herein by reference.

8. The Agreement in part-imposes an affirmative obligation on Defendant,
PP&L Spectrum, Inc., to market the energy savings services to Defendant, PP&L, Inc.,
franchise customers.

9. Prior to Plaintiff entering into the Agreement with Defendant, PP&L
Spectrum, Inc., the Defendants, through their authorized representatives, represented to
Plaintiff that they would collectively utilize their resources to market the energy savings
services to all of their potential customers. The promised marketing consisted, among
other things, of using Defendant, PP&L, Inc., employees and direct mailing to Defendant,

PP&L, Inc., franchise customers. s

10.  In reliance upon these representations made by the Defendants, Plaintiff

entered into the Agreement.

11.  Aspart of the Agreement, and ba;ed on the representations of Defendants,
Plaintiff agr;eed not to perform any rate work within Defendant, PP&L, Inc.’s, franchised
territorj/.

12.  Immediately following the execution of the Agreement, Plaintiff set out to
perform its obligations under Section 4.1 of‘the Agreement.

13.  In or about May 1996, Plaintiff attended a marketing planning group

meeting put on by representatives of the Defendants. At the meeting, Defendants
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provided 'Plaintiff with written materials regarding the energy savings program. A copy
of the materials is attabhed hereto as Exhibit “B” and incorporated herein by reference.

14. At the meeting, the Defendants represented that they would diligently
market the program to Defendant, PP&L, Iné., customers in or about August of 1996.

15, Upon information and belief, Plaintiff avers that Defendants failed to
launch the progra%n in Auglist of 1996 as represented to it by Defendants in May of 1996.

16.  Thereafter, Plaintiff repeatedly inquired of the Defendants as to when and
if the Defendants were going to launch and market the program. The Pefehdants

represented to Plaintiff that the program would be launched and marketed immediately.

17.  Upon information and belief, Plaintiff avers that the program was not

Adses; A RfRizliill

lapnched and marketed until April of 1997,

-18.  Subsequent to the termination of the Agreement, Plaintiff learned that the
program that was marketed by the Defendants was dramatically different and reduced in
scope. Plaintiff was never advised of any changes made by the Defendants in the
programs potential and scope. Plaintiff was advised that the progfam would be
completely marketed within six to ten months from the first launch date to more than
1,210 Defendant, PP&L, Inc., franchise customers.

19.  The Agreement was terminated on March 12, 1999.

| COUNT I

20.  Plaintiff incorporates herein by reference Paragraphs 1 through 19 of its
Complaint as fully as though set forth at length.

) 21, Plaintiff avers that Defendants breached their agreements and promises to
timely market and launch the program to their customers by failing to launch the program
' to‘their customers in a timely manner and by misrepresenting to Plaintiff the fact that
they would market and launch the program in a timely manner.

22.  As aresult of the breaches set forth above, Plaintiff has suffered damages
in the nature of lost profits under the Agreemeﬁt' and loss of opportunity to perform rate
work in Defendant, PP&L, Inc.’s, franchise territory.

WHEREFORE, Plaintiff respectfully requests this Honorable Court to enter

judgment in its favor and against the Defendants, jointly and severally, in an amount in
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excess of‘SS0,000.00, together with interest, attorney’s fees,'costs, and such other further
relief as the Court deeﬁ;s appropriate,
COUNT I
23.  Plaintiff incorporates herein by reffirence Paragraphs 1 through 22 of its

Complaint as ﬁllly as though set forth at length. .
. 24, Plaintiff avers that Defendants breached their covenant of good faith and

fair dealing by not marketing .and launching the program in a timely manner and by not
disclosing to Plaintiff the reasons why the program was not launched and mz_a_l:}cetéd in a

timely manner.
25.  Plaintiff avers that had Defendants advised Plaintiff of the reasons why

they did not launch and market the program, Plaintiff would have had the opportunity to
terminate the Agreement and engage in other business in the Defendants’ territory. |

WHEREFORE, Plaintiff respectfully requests this Honorable Court to enter
judgment in its favor and against the Defendants, jointly and severally, in an amount in
excess of $50,000.00, together with interest, attorney’s fees, costs, and such other further

-relief as the Court deems appropriate.
COUNT III |

26.  Plaintiff incorporates herein by reference Paragraphs 1 through 25 of its
Complaint as fully as though set forth at len‘gth.

27.  Plaintiff avers that the representations made by Defendants regarding their
efforts to market and [aunch the program and the time period in which they were going to
launch and market the program were false.

28.  Defendants knew or should have known those representatlons to be false
at the time when they made those representations.

29.  As a result of Plaintiff’s justifiable reliance upon those representations,
Plaintiff has suffered injuries which injuries include among other things loss of profits
under the Agreement and loss of business opporfunities. _

WHEREFORE, Plaintiff respectfully requests this Honorablg Court to enter

judgment in its favor and against the Defendants, jointly and severally, in an amount in
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excess ofl $50,000.00, together with interest, attorney’s fees, costs, and such other further

relief as the Court dee‘nls appropriate.
COUNT1IV
PLAINTIFF V. DEFENDANT, PP&L, INC.
'30.  Plaintiff incorporate; herein By reference Paragraphs 1 through 29 of its

Complaint as full;A( as though set forth at length.
31 Plaintiff avers that Defendant, PP&L, Inc., knowingly, intentionally and

without justification, privilege or license, wrongfully intefered with Plaintifﬁs existing

contractual relatoinship with Defendnat, PP&L Spectrum, Inc., by among other things,
not diIigerltly marketing the program, not advising Plaintiff of. the changes made in the
marketing strategy for the program, and not utilizing Defendant, PP&L,; ‘Inb., employees.
WHEREFORE, Plaintiff respectfully reciuests this Honorable Court to enter
judgment in its favor and against the Defendants, jointly and severally, in an amount in

excess of $50, 000.00 together with interest, attorney’s fees, costs, and such other further

Z/ /4

1ch R Tr‘?m Esquire ID#55$871

relief as the Court deems approprlate

osep M. Jacletts, Esquire ID#81531
R Dubin, Stein & Troiani, L.L.P. e

21 W, Third Street

Media, PA 19063-2803

(610) 892-9400,

Attorneys for Plaintiff
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' " VERIFICATION

1 verify that I am authorized to make this affidavit on behalf of UTILITIES
MANAGEMENT CONSULTANTS, INC,, and that the statements made in the foregoing
pleading are true and correct to the best of my knowledge; information and belief. I
understand that false statements herein are made squect to the penalties of 18 Pa. C.S.

§4904 relating to unsworn falsification to authorities.

VICE [FRES /DT Jpp7RETING
TITLE S .
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AGREEMENT

THIS AGREEMENT ("Agreement”), dated as of December 4, 1995, by
and between UTILITIES MANAGEMENT CONSULTANTS, INC., a Pennsylvania
corporation with a business address of 200 Beaumont Drive, Wallingford, Pennsyl-
vania 19086 ("UMC") and SPECTRUM ENERGY SERVICES CORPORATION, a
Pennsylvania corporation with a business address of Two North Ninth Street, Allen-

town, Pennsylvania 18101 (*Spectrum"}.

BACKGROUND -

s avmp e = UMC s in the business of consulting customers in obtaining-energy .. -
savings through tax credits and energy tax exemptions.

1y

B. Spectrum is in the business of providing all types of unregulated
energy services to customers.

C. UMC and Spectrum desire to enter into a business venture as joint
venturers for the sole purpose of assisting customers to obtain energy tax exemp-
tions and tax credits.

In consideration of the mutual agreements made herein, the paries’ -
hereto, intending to be legally bound, certify and agree to the formation of a joint
venture (the "Joint Venture"), and to continue the Joint Venture, as follows:

- SECTION 1 .
FORMATION, NAME, PLACE OF BUSINESS,
PURPOSE AND TERM

1.1 Formation. UMC and Spectrum acknowledge the formation of a
Joint Venture, as of the date of this Agreement pursuant to and in accordance with
the provisions of this Agreement. -

1.2 Name. The Joint Venture shall trade under the name of UMC-
Spectrum Energy Services of Pennsylvania. '

. 1.3 Place of Business. The principal office and place of business of
the Joint Venture shall be 830A ‘Putnam Boulevard, Wallingford, Pennsyivania
19086, or such other place as the parties shall from time to time determine.
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¢ 1.4 Purpose. The purpose and character of the Jo%t Venture is to
perform energy audits for customers and represent them at hearings before the
appropriate government bodies to obtain energy tax exemptions and tax credits.

: 1.5 Purpose Limited. The Joint Venture shall not engage in any busi-
ness other than as provided in this Agreement.

1.6 Term. The term of this Agreement and of the Joint Venture will
commence as of the date of this Agreement and will continue from year to year
unless (i) terminated at any time by either parly by giving the other party sixty (69)
days prior written notice of ‘termination, or (i) terminated automatically as herein

provided.
SECTION 2

" PERCENTAGE INTERESTS, CAPITAL GO

2.1 Percentage Interests. UMC and Spectrum shall each own a fifty
percent (50%) interest in the Joint Venture (the "Percentage interest”).

2.2 Capitai- Contributions. Any capital contributions of cash or prop--
erty shall be made to the Joint Venture at such time, in such manner, and in such
amounts as UMC and Spectrum may hereafter determine by unanimous agreement.

Such capital contributions shall be made or paid, as the case may be, in proportion _ °
to the Percentage Interests of the parties, which shall always be in an equal amount. - -

2
21" Mandatory Monthly Distributions. To the extent that the Joint
Venture has available cash after reasonable out-of-pocket expenses for travel
(including, without limitation, reimbursement for car mileage, hotels and meals), dis-
tributions of cash shall be paid monthly in accordance with the Percentage Interests
of the parties. ' '

SECTION 3 |
MANAGEMENT AND ACTIVITIES OF THE JOINT VENTURE

3.1 Management and Authority. Subject to and limited by the express
provisions of this Agreement, UMC and Spectrum shall each share equally in the
management of the Joint Venture and shall have equal authority (i) to manage the
operations and affairs of the Joint Venture, (ii) to make all decisions ‘Tregarding the
business of the Joint Venture, (iii) to conduct the day-to-day operations of the Joint
Venture, and (iv) have the rights and powers provided by Pennsylvania law. Any
action within the scope of the purposes of the Joint Venture taken by either UMC or
Spectrum on behalf of the Joint Venture shall constitute the act of and serve to bind
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the JointVenture. In the course of the exercise of their respectigauthority, umc
and Spectrum shall each take all actions necessary to protect the interest of the
other. To simplify operations of the Joint Venture, Spectrum designates UMC as

manager of the day-to-day affairs of the Joint Venture.

3.2 Joint Venture Activities. The Joint Venture may engage in any
kind of fawful activity, and perform and carry out contracts of any kind, necessary or
advisable in connection with the accomplishment of the business purposes of the
Joint Venture set forth in Section 1.4 of this Agreement. ,

3.3 Other Activities and Competition. - The parties shall not be
required to manage the Joint Venture as its sole and exclusive function.” The parties
may have other business interests and may engage in cther activities in addition to- -
those relating to the Joint Venture; provided, however, that neither party may engage
".“in-any otherractivities that wouid directiy compete witn-the Joint-Veniuig's-business. -
Neither the Joint'Venture nor any party shall have any right, by virtue of this Agree-
ment or the Joint Venture relationship created hereby, in or to such other business

ventures or activities of the other party or to the income or proceeds derived there-
from. :

SECTION 4
POWERS AND DUTIES OF SPECTRUM AND-UMC

4.1 Powers and Duties of UMC. Subject to and iimited by the express: -
provisions of this Agreement and the laws of Pennsylvania, and consistent with the
Joint Venture's authorized activities set forth in Section 3 of this Agreement, UMC's
powers and duties shall include, but shall not be limited to, the following:

— -

(i) To render all services necessary in connection with
preparing and filling applications on behalf of customers for tax credits
and/or refunds and negotiating with government bod;es to. obtam
energy savings through tax credits and/or refunds.

(i} To negoliate all fees, terms and conditions of the
energy savings agreements with customers, which agreements shall be
substantially in the form of Exhibit "A" attached hereto and incorpo-
rated herein by reference (the "Customer Contracts").

(m) To bill and collect from customers all fees earned under
Customer Contracts.

P 014297
-3-



(iv) To cause the Joint Venture to execute the Customer
Contracts and any other necessary agreements in connection with
obtaining tax credits and/or refunds for customers.

(v} To execute any and all instruments as are necessary to
carry out the intentions and purposes of the above powers.

(vi) ‘To deposit and disburse the Joint Venture’s funds in a
manner consistent with the provisions of this Agreement.

(vii) ‘To keep, or cause to be kept, full and accurate records
of all transactions of the Jomt Venture. -

(viii) To prepare, or cause to be prepared, all information
e oo returns, compiiance documents and reports for-the.Joint Venture.

: : (ix) To prepare, or cause to be prepared, and delivered to
Spectrum the reports and other information (including, but not limited
to, the reports and information set forth in Section 6.1} which are rea-
sonably necessary for Spectrum to be completely advnsed of the con-
tinuing operations of the Joint Venture. .

(x) To take any and all action which is permitted under
Pennsylvania law and which is customary or reasonably related to the
business of the Joint Venture. :

4.2 Powers and Duties of Spectrum. Subject to and limited by the
express provisions of this Agreement and the laws of Pennsylvania, and consistent
with the Joint Venture's authorized activities set forth in Section 3 of this Agreement
Spectrum's powers ‘and duties shall include, but not be limited to, the following’

(i) To market the energy savings services of the Joint
Venture to potential customers who could benefit from energy tax cred-
its and/or refunds.

(i) To perform energy audits of potential customers.

(i) To review with customers the Joint Venture's standard
Customer Contract for energy savings service.

(iv) To take any and all action which is permitted under
Pennsylvania law. and which is customary or reasonably related to the
business of the Joint Venture.

_4-
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f 43 Limits on the Powers of UMC and Spectrum. The parties shall not
cause or permit the Joint Venture to do the following:

| (a) Commingle the Joint Venture's funds with those of any party
or other person or entity, or permit another to employ such funds or assets in any
manner except for the exclusive benefit of the innt, Venture. '

~ (b) Except with the prior written approval of both parties, neither
of the parties shall: - .

(i) * sell, assign, exchange, mortgage, pledge or otherwise
transfer or convey or refinance any interest in the Joint Venture or any
Joint Venture asset; ' :

Comee T cause'the Jont Yentdre ta merge with or infd any corpo- -

ration, partnership, or other entity,
(iii) convert the Joint Venture to a corporation;

(iv) c'hange the nature of the business of the Joint Venture;
or

(v) engage in any other activity not specifically permitted .
herein. : ' : a

4.4 Time to Be Devoted to Business. The parties shall devote such
time to the Joint Venture's business as necessary to accomplish the purposes of the
Joint Venture as set forth in Section 3 hereof. :

&

»

4.5 aJr-npensation of Parties. No party shall be entitled to compensa-
tion for its services rendered on behalf of the Joint Venture.

SECTION 5

REPRESENTATIONS, WARRANTIES AND COVENANTS

5.1 Representations and Warranties.

(a) UMC makes the following representations and warranties to
Spectrum: ' '

. (i} UMC is validly organized under the laws of Pennsylva-
nia and has the legal power and authority to enter into this Agreement
and to consummate the transactions contemplated hereby in accor-
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dance with the terms and conditions thereof. The Qﬂacution, delivery
and performance of this Agreement and the consummation of the
transactions contemplated hereby (and corresponding execution of
Customer Contracts or other related agreements on behalf of the Joint
Venture) do not contravene any law or contractual restrictions on or
affecting UMC. This Agreement (and any other agreements or docu-
ments related hereto to which UMC is a party) is (are) a legal, valid and
binding obligation(s) of UMC, enforceable in accordance with its terms
except as such enforceability may be affected by bankruptcy, insol-
vency, reorganization or other similar laws affecting creditors' rights

and equitable principles.

(i) No authorization or approval or other action by, and no

notice to or filing with, any governmental authority or regu{atory body is
required for tha due eAeuuuo..,-de..vcry and performance oy UMC-of -

SR <18

ties to UMC:

this Agreement, the Customer Contracts and any other agreements or
documents related thereto or to the Joint Venture and the consumma-

tion of the transactions thereby.

(i) There is no pending action or proceeding before any
court, governmental agency or arbitrator against or directly involving
UMC which seeks to restrain or that would otherwise have a materiaf
adverse effect on the transactions contemplated by this Agreement and
any other agreements executed in connection with the transactions -

contemplated hereby.

(iv) UMC is not aware that it is in breach of or in default
under (A) any applicable law or administrative regulation of Pennsyl-
vania or the United States or any applicable judgment or decre,e or (B)
any loan agreement, indenture, lease, sublease, bond, note, resolutlon
agreement or other instrument to which UMC is a party or otherwnse
subject, and na event has occurred and is continuing which, with the
passage of time or the giving of notice or both, would constitute an
event of default under any such instrument.

(v) No fact is known to.UMC that matenally adversely
affects or in the future may (so far as UME can now foresee) materially
adversely affect the business, property or assets, or financial condition
of UMC.

(b) Spectrum makes the following representations and warran-
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(i) Spectrum is validly organized under the laws of Penn-
- sylvania and has legal power and authority to enter into this Agreement
and 1o consummate the transactions contemplated hereby in accor-
dance with the terms and conditions thereof. The execution, delivery
and performance of this Agreement and the consummation of the
transactions contemplated hereby do not contravene any law or con-
tractual restrictions on or affecting Spectrum. This Agreement (and-
any other agreements or documents related hereto to which Spectrum
is a party)-is (are) a legal, valid and binding obligation of Spectrum
enforceable in accordance with its terms except as such enforceability
may be affected by bankruptcy, insolvency, reorganization or other
similar laws affecting creditors’ rights and equitable principles.

(i} No authorization or approval or other action by, and no

notice 1o of Tiling with, any governmential authority or reguiatory body is -~ =

required for the due execution, delivery and performance by Spectrum
of this Agreement and any other agreements or documents related
thereto or the Joint Venture and the consummation of the transactions

thereby.

(iiiy There is no pending action or proceeding before any
court, governmental agency or arbitrator against or ‘directly involving
Spectrum, which seeks to restrain or ‘that would otherwise have a
material adverse effect on the transactions contemplated by this. °
Agreement and any other agreements executed in connection with the -

transactions contemplated hereby.

(iv) Spectrum is not aware that it is in breach of or in default
under_(A) any applicable law or administrative regulation of Pgnnsy!-
vania or the United States or any applicable juddment or decree or (B)
any loan agreement, indenture, lease, sublease, bond, note, resolution,
agreement or other instrument to which Spectrum is a party or other-
wise subject, and no event has occurred and is continuing which, with.
the passage of time or the giving of notice or both, would constitute an
event of default under any such instrument.

(v) No fact is known to Spectrum that materially adversely
affects or in the future may (so far as Spectrum can now foresee)
materially adversely affect the business, property or assets, or financial
condition of Spectrum, the Joint Venture or the Project.
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’ SECTION 6
- ACCOUNTING AND REPORTS

6.1 Books and Recards. UMC shall maintain at the ofﬁce of the Joint
Venture full and accurate books of the Joint Venture on the acérdal method of
accounting showing all receipts and expenditures, assets and liabilities, profits and
losses and all other records necessary for recording the Joint Venture's business
and affairs. Spectrum and its duly authorized representatives shall have the right to
inspect and copy any or all of the books and records during reasonable business
hours upon reasanable notice to UMC, and shall. have, on demand, true and fuil
information of all matters affecting the Joint Venture. ce

- B.2 Bank Accounis. All tunds of the Joint Venture shall be deposited
and kept in a bank account in the name of the Joint Venture. All monies payable to
the Joint Venture shall be deposited in such account. All withdrawals from the Joint
Venture bank account shall be made only for purposes of the Joint Venture and shall
be signed by UMC.

SECTION 7
TRANSFER OF INTERESTS

No party shall sell, assign, encumber, transfer or otherwise hypothe- ~
cate its interest in the Joint Venture unless such party shall have first obtained the
express written consent of the other party. Any attempted action in violation of this
provision shall be null and void.

—

SECTION 8
TERMINATION

8.1 Causes of Termination. The Joint Venture shall terminate when
its existence is required to be terminated under Section 1.6 hereof, unless one of the
following events occurs, in which case any such event shall cause a termination of
the Joint Venture prior to the time the Joint Venture would have been terminated in
accordance with Section 1.8 hereof:

(a) Immediately, upon the assignment for the benefit of creditors
by, or the filing of a petition in bankruptcy by or against, or upon the appointment of
a receiver of, UMC or Spectrum.
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(b) Immediately upon the sale, transfer, encumbrance assign-
ment or hypothecatlon of a party's interest in the Joint Venture,

8.2 Tefmination. If this Agreement is terminated before the Joint
Venture receives payment in full under and with respect to any Customer Contract
" during the term of this Agreement, both parties shall continue to receive distributions
derived from payment under all Customer Contracts still in effect, until the payment
obligations under such Customer Contracts are satisfied in full and the proceeds
thereof distributed in accordance with this Agreement.

SECTIONS

MISCELLANEOUS PROVISIONS

9.4 OQwnership of Joint Venture Asseis. Assets owned by the Joint .
Venture shall be held in the name of the Joint Venture or in the name of a nominee.
No successor or assign of any Joint Venturer shall have any right, title or interest in
and fo any assets of the Joint Venture by reason of the manner in which title shall be
held; and all such assets shall be treated as assets of the Joint Venture subject to
the terms of this Agreement.

9.2 Successors and Assigns. The covenants and'lagreements con-
tained herein shall be binding upon, and inure to the benefit of, the successors and
permitted a35|gns of the respective parties hereto.

9.3 Applicable Law. This Agreement‘shall be construed and enforced
in accordance with the laws of Pennsylvania. The Joint Venture shall be governed
by Pennsylvania law.

9.4 Counterparts. This Agreement may be executed in several coun-
terparts, all of which together shall constitute one agreement binding on all the par-
ties hereto, notwithstanding that all the parties have not signed the original or the
same counterpart.

) 9.5 Severability. If any provision of this Agreement, or the application
of such provision.to any. person or circumstance, shall be held invalid, the remainder
of this Agreement, or the application of such provision to any person or circumstance
other than those to which it is held invalid, shall not be affected thereby.

9.6 Headings and Terminology. All section headings or captions
contained in this Agreement are inserted only as a matter of convenience and in no
way define, limit, or extend the scope or intent of this Agreement or any provision
hereof.
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! 9.7 Notices. All Notices to be given under this Agreement shall be
sent to the following Persons:
UMC: Utilities Management Consultants, Inc.

200 Beaumnont Drive
Wallingford, Pennsylvania 19086

Aftention: Safwat Attia

Spectrum: Spectrum Energy Services Corporatlon
Two North Ninth Street -
Allentown Pennsylvania 18101 S

Attention: Daniet J. Persa, President

N - 9.8 Entire Agreement. This Agreement embodies the entire agree-
ment between the parties with respect to the Joint Venture, and shall not be
amended or modified unless in writing and signed by both parties. All prior agree-
ments, representations and statements are merged into this Agreement.

9.9 Indemnification. Each party agrees to save, indemnify and hold-
the other parties harmless from and against any and all claims, demands, actions
and liabilities (including attorney's fees) arising out of or in any manner connected
with such party's performance or failure to perform whether on account of said- -
party's negligence, gross negligence, malfeasance or otherwise.

9.10 Arbitration. All disputes arising out of this Agreement shall be
submitted by the parties to this Agreement to the American Arbitration Association in
Lehigh County, Penrisylvania. Any decision rendered then shall be final and Hinding
on the parties hereto.

© P 014304
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' IN WITNESS WHEREOF, this Agreement has been executed as of the
day and year first above written.

-

Utilities Management Consultants, Inc., a

Pennsylvania Corporation

Safv{at Attia , President -

M;chael Gr eh;wltness

Spectrum Energy Serv:ces Corporation, a

Pennsy,lya\ma Co&p
Ny oy, SN
Daniel J. Persa, Vice President
(i;k& Jf)f/sﬂz;:?ﬁéitness

gsteno\prlicic\jeinvent.agr
01723196 10:19 AM
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SALES AND USE TAX AUDIT SERVICE

MARKET ANALYSIS Sample Reglon

WWEQMWW HD_QBS__ BEMENLL&LHQMR__

HAND-HOLD .

(14.5 hours/acct.)

(7 hoursfacct.)

HAND-QFF
(1 hourfacct.}

$10,000 +

$5000 - $10000. .

$1000 - $5000
$500 - $1000
$0 - $500
TOTALS:

$10,000 +-

*$5000 - $10000

$1000 - $5000
$500 - $1000
$0 - $500
TOTALS:

$10,000 +
$5000 - $10000
$1000 - $5000
$500 - $1000
$0 - $500
TOTALS:

11
13
124
111
230
489

11
13
127
115
387
653

12
13
151
147
281
904

* PROBABILITY LEGEND -
U =uniikely probability of success
L = low probability of success

{(10%)
(25%)

M = medium probabiiily of success (50%)

H = high probability of success

(75%)

« ADJUSTED FOR PROBABILITY OF SECURING ACCOUNT
** ADJUSTED FOR NUMBER OF HOURS EXPENDED(4.5 hrs./hand hoid accl.; 4 hrs./hand shake accl.)

-
MLTARAL 148

TEIErcC TIrIxI=sr

ggr-cc

$58,081
$41,837
$144,713
$17,524
$16,952
$280,106

$24,045
.$22,137
$121,542-

$48,296
- §7,922
$223,941

$25,379
$8,745
$75,363

$52,622 -

$56,240

$218,237°

77
124
1488
1332
2760

5781

47
62
699
719
2419
3946

12
13
. 151
147
581

804

$767.29
$337.39
$97.25
$13.16
$6.14
$48.46

$508.35
$358.49
$174.00
$67.19
$3.28
$56.77

a2 .

$2,114.90
$672.67
$499,02
$357.29
- $96.80
$241.41
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(14.5 hours/acct.)

HAND-SHAKE : .

(7 hoursfacct.) -

HAND-OFF
(1 hour/acct.} -

- $10,000 +
:$5000 -

$10000

A

6o

241

000

t 1]

£198
. $52,52
e

sekd

Al

$767.29

#§174.00

LRaE

HAND-HOLD

HAND-HOLD :
HANB-SHAKE

HAND-OFF ' :

DO NOT PURSUE

$10,000 +
$5000 - $10000
$1000 - $5000.
$500 - $1000
$0-- $500
TOTALS:

$59,081

$41,837
$121,542
. $52522
; N/A
$274,982

77
124
699
147
N/A

1047

$767.29
$337.40
$173.88°
$357.29

: N/A
$262.64

sxivaiun
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COMMERCIAL UTILITY CONSULTANTS: IN THE COURT OF COMMON PLEAS
& PUBLIC UTILITY SERVICE '

CORPORATION COMPANY " . CHESTER COUNTY, PENNSYEVANIA
-VS- = Ve o
: NO. 99-09799 rE ‘,
PENNSYLVANIA POWER & LIGHT i i
COMPANY a/k/a PP&L : CIVIL ACTION ol

|

Ethan N. Halberstadt, Esquire, Attorney for Plaintiffs
Glen R. Stuart, Esquire, Attorney for Defendant
Malcolm J. Gross, Esquire, Attorney for Spectrum Energy Servxces Corporation

ORDER

AND NOW, this 60 day of January, 2001, aﬁe_r telephone conference

with counsel to the parties on January 17, 2001, and review of their letter briefs

‘rsubmitted thereafter, and upon consideration of the Stipulatioﬁ and order Referring

Matters to the Pennsylvania Public Utility Commission Under The Doctrine of Primary
Jurisdiction, it is hereby ORDERED that:

1. All discovery in this case shall be stayed during the pendency of

proceedings before the Public Utility Commission.
2. Oral argument scheduled for January 31, 2001 on Motion of Spectrum

Energy Services Corporation t¢ Quash Subpoena or for other Protective relief is

continued generally -




: ——rer TR e T N e By Y
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3. Upon resolution of proceedings before the PUC, the parties shall schedule
an administrative conference with the undersigned to address all remaining discovery

issues.

BY THE COURT:

Ao S|

Kathgrine B. L. Platt, J

i R R
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COMMERCIAL UTILITY CONSULTANTS

IN THE COURT OF COMMON PLEAS OF

and PUBLIC UTILITY SERVICE CHESTER COUNTY, PENNSYLVANIA

CORPORATION
Plaintiffs/Counterclaim Defendants,

v. CIVIL ACTION — LAW &
[
PENNSYLVANIA POWER & LIGHT JURY TRIAL DEMANDED L
NO. 99-09799 &y

COMPANY,
Defendant/Counterclaimant.

(Consolidated Cases)

LR ez ey

STIPULATION AND ORDER REFERRING MATTERS TO THE PENNSYLVANTA: PUBLIC
UTILITY COMMISSION UNDER THE DOCTRINE OF PRIMARY JURISDICTION

Background

. Plaintiffs, utility consulting companies, have alleged that the defendant, the
Pennsylvania Power & Light Company, now knowﬁ .as;. PPL Electri.c Utilities Corporation
(hereinafter “PPL”) has tortiously interfered with plaintiffs’ contractual rglationships with their
customers.

2 PPL has brought a counterclaim against plaintiffs alleging th.at plaintiffs tortiously

interfered with PPL’s contractual relations with PPL’s customers.

3. PPL. has informed plaintiffs and the Court of its intention to file a Motion to Dismiss
and/or to Stay Proceedings on the basis that some of the issues raised by plaintiffs invoke the
primary jurisdiction of the Pennsylvania Public Utility Commission (“PUC”). Indoing so, PPL has
not conceded that plaintiffs’ theories implicating the primary jurisdiction of the PUC actually
provide any basis for a tortious interference claim.

4, The parties have reviewed this matter with the Court which, during an administrative

conference, advised the parties to confer with respect to the issues which may be appropriate for

KOP:181773.22557-21



referral to the PUC.

5. "The parties have reviewed the pleadings and discovery and have agreed that several

‘ issues in this case fall within the prima.ry jurisdiction of the PUC.

Agreement
NOW THEREFORE, upon consideration of the foregoing, the parties, by and through their
respectivecouns‘el, stipulate and agree as follows:
1. The following issues raised by plaintiffs shall be referred to the PUC under the
doctrine of primary jurisdiction for determination:

(A) Under PPL’s interruptible rates, was PPL required to calculate the 500 MW cap
as (a) the twelve month average of each customer’s monthly Maximum On-peak Demand less the
customer’s contract Firm Power, or (b) as the total of each customer’s maximum monthly demand
during the previous 12 month period less the customer’s contract Firm Power?

(B) Whether PPL was authorized by tariff and/or applicable law to offer customers
the restoration of EDI-3 benefits in a:ccordance with the customer’s original base year period if the
customer agreed to discontinue service under the Optional Interrﬁptible Provisions of L.P-4 and LP-
57

(C) Under PPL’s Industrial Development Initiatives Rider, if the customer’s usage
during the twelve months ending December 31, 1991 was representative of the customer’s egpected

normal usage pattern during that time, was PPL authorized to use another base period in applying

KOP:181773.22557-21 2



the Rider?

(D) Whether PPL was permitted to provide marketing support and customer account
information to the joint venture of PP&L Spectrum, Inc. and Utilities Management Consultants, Inc.,
which marketing support and information was not made available to other utility consulting
companies and businesses?

(E) Where the language of PPL’s LP-5 tariff states that interruptible service contracts
are to be for a period of one year, may PPL and a customer privately agree to limit the term of the
interruptible service contract to 6 months?

2. After a certified copy of the record is transferred to the PUC by the Prothonotary’s
office, plaintiffs-shall take appropriate action in order to move the foregoing issues before the PUC
for determination.

3. Discovery with respect to the foregoing issues shall proceed before the PUC and all
discovéry with respect to said issues in this Court shall be stayed.

4, Asa resu-lt of the referral of the foregoing issues to the PUC, the dead'lines set forth
in the Court’s Administrative Order dated November 28, 2000 (the “Deadlines™) are suspended

pending further Order of Court. After the foregoing issues have been determined by the PUC and

the primary jurisdiction of the PUC has been relinquished, the parties shall request an Administrative

(WS ]

KOP:181773.22557-21



, ' | %{‘6/‘3\?

FER 0 2 2001

Conference for the purpose of re-establishing the Deadlines
POWELL, TRACHTMAN, LOGAN, CARRLE,
BowMaN & LOMBARDO, P.C.

o GG, G

Ethan N. Halberstadt
Attorneys for Plaintiffs

Dated: fzz /ni

] I
)

MORGAN, LEwIs & Bockius LLP, ~

By: ng%%*

Glen R. Stuart 2 ':_,;,-,
Bryant D. Lim ST
Attorneys for Defendant =

.
ST I
PR G

Dated: ,{,és/bx

ORDER

ANDNOW this 0?4 day OfMQOOI,UPOH consideration ofthe

parties’ Stipulation, it is hereby ORDERED that said Stipulation is approved as an Order of Court

and that the foregoing issues are hereby referred to the Pennsylvania Public Utility Commission for

determination. The Prothonotary’s Office is hereby directed to take appropriate action to forward
a certified copy of the record in this action to the Pennsylvania Public Utility Commission

BY THE COURT:

Katherine B. L. Platt, J.
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POWELL, TRACHTMAN, LOGAN, CARRLE,

BOWMAN & LOMBARDO, P.C.
By:  Ethan N. Halberstadt
Attorney Identification No. 57544
475 Allendale Road, Suite 200
King of Prussia, PA 19406
Tel: 610.354.9700 / Fax: 610.354.9760

COMMERCIAL UTILITY CONSULTANTS
1556 McDaniel Drive
Westtown Business Center
West Chester, PA 19380,
Plaintiff

V.

IPENNSYLVANIA POWER & LIGHT
COMPANY now known as PP&L, Inc.
2 North 9th Street

[Allentown, PA 18101,

[N THE COURT OF COMMON PLEAS QF
CHESTER COUNTY, PENNSYLVANIA

CIVIL ACTION — LAW

Defendant.
JURY TRIAL DEMANDED
) ‘INO.
COMPLAINT
NOTICE AVISO

“You have been sued in court. if you wish to defend
against the claims set forth in the following pages, you must take
action within twenty (20) days after this complaint and notice are
served, by entering a written appearance personally or by attorney
and fiting in writing with the court your defenses or ohjections to
the claims set forth against you. You are warned that if you fail to
do so the case may proceed without you and 2 judgment may be
entered against you by the court without further noiice for any
money claimed in the complaing or for any ather claim or relief
requested by the plaintiff. You may lose money or property or
other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT
ONCE: IF YOU DO NOT HAVE A LAWYER OR CANNCT
AFFORD ONE, GG TO OR TELEPHONE THE OFFICE SET
FORTH BELOW TO FIND QUT WHERE YOU CAN GET
LEGAL HELP.

LAWYER REFERRAL SERVICE
LEGAL REFERENCE SERVICE
15 West Gay Street

West Chester, PA 19380
(610) 429-1500

KOP:149850.12557-01

Le han demandado a usted en la corle. Si usted quiere
defenderse de estas demandas expuestas en tas paginas siguientes,
usted tiene veinte (20} dias de plazo al partir de la fecha de (a
demanda y [a notificacién. Hace falta asentar una comparencia
escrita o en persona o cen un abogado y eniregar & la corte en
forma escrita sus defensas o sus obicciones  las demandas en
contra de sb persona. Sea avisado que si usied no se defiende, 1a
corte tomara medidas y puede continuar la demanda en contra
suya sin previo aviso o notificacién, Ademds, (8 corte puede
decidir a favor del demandante y requiere que usied cumpla ¢on
todas Jas provisiones dec esia denanda. Usted puede perder dinero
© sus propiedades v otros derechos importantes para usted,

LLEVE ESTA DEMANDA A UN ABOGADO
INMEDIATAMENTE. S1NO TIENE ABOGADO © S1 NO
TIENE EL DINERO SUFICIENTE

PAGAR TAL SERVICIO, VAYA EN PERSONA O LLAME
POR TELEFONO A LA OFICINA CUYA DIRECCION SE
ENCUENTRA ESCRITA ABAJO PARA AVERIGUAR DONDE
SE PUEDE CONSEGUIR ASISTENCIA LEGAL,

SERVICIO DE REFERENCIA LEGAL

Telephono: -

SERVICIO DE REFERENCIA LEGAL
13 West Gay Street

West Chester, P4 19380

Telefono: (610) 429-1500




POWELL, TRACHTMAN, LOGAN, CARRLE,

BOWMAN & LOMBARDO, P.C.
By: Ethan N. Halberstadt
Attorney Identification No. 57544
475 Allendale Road, Suite 200
King of Prussia, PA 19406
Tel: 610.354.9700 / Fax: 610.354.9760

COMMERCIAL UTILITY CONSULTANTS
1556 McDaniel Drive
Westtown Business Center
'West Chester, PA 19380,
Plaintiff,

V.

PENNSYLVANIA POWER & LIGHT
COMPANY now known as PP&L, Inc,
2 North 9th Street

Allentown, PA 18101,

Defendant,

IN THE COURT OF COMMON PLEAS OF
CHESTER COUNTY, PENNSYLVANIA

CIVIL ACTION -LAW

JURY TRIAL DEMANDED

NO.

COMPLAINT

i Plaintiff herein is Commercial Utility Consultants ("CUC"). CUC is a sole

proprietorship with a usual place of business at 1556 McDaniel Drive, Westtown Business

Center, West Chester, Pennsylvania 19380.

PP&L, Inc. (hereinafter"PP&I"), a Pennsylvania public utility with a registered place of business

2 Defendant herein is the Pennsylvania Power & Light Company, now known as

located at 2 North 9th Street, Allentown, Pennsylvania, 18101.

3. CUC is in the business of, inter alia, providing utility consulting services. CUC
generally provides utility consulting services pursuant to "shared savings" written contracts with
its customers. The "shared savings" agreements are typically one page documents wherein the

utility consultant agrees to review the rates, tariffs, discounts, riders and total charges that apply

KOP:149850.12557-01



to the customer’s utility billings and to submit recommendations to the customer for possible
savings, credits or refunds. No payment is owed to the consultant unless the customer
implements the recommendation and experiences utility savings, credits, or refunds.

4, CUC’s customers find its contracts attractive because they do not have to pay
CUC anything unless savings are found. As is standard in the utility consulting industry, CUC
generally receive 50% of any credit or refund they obtain for their clients, as well as 50% of the
savings that results from its recommendations over a period of time. Once the period expires, the
customer continues to enjoy the full amount of the savings as long as the rate remains available.
Pursuant to this arrangement, CUC only receives payment for as long as its customer continues
to enjoy the savings resulting from their recommendations.

5. As a result of years of experience in the industry, CUC his expertise in examining
its customers’ utility billings and in finding rate.s and tariffs that will save its customers
significant sums.

6. In the event that the CUC 1s able to find savings for its customers, it typically
submits a written letter of rfccommendation to the customer or sets up a face-to-face meeting to
review the recommendations and, depending upoen the recommendation made, to review the pros
and cons of implementing the recommendation. In most instances, however, there is no
downside to a recommendation. Most recommendations involve rate changes that have no
impact on the customer’s operations.

7. It was not until recently that there were changes effected by the legislature to
begin to "deregulate” utility service in Pennsylvania. These changes are slowly being made. At
the time ‘'of most of the events'described in this Complaint, however, public utilities in
Pennsyli’ania were not dereguléted. As a result, the public utility servicing a particular area had
a literal monopoly on utility service in that area.

8. As a result of this virtual monopoly, prior to deregulation the public utilities had

very little need for marketing their services or for showing their customers ways in which the
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customer could lower its utility bills. From a practical standpoint, there was no competition for

the public utility and any recommendation to the customer that would save the customer money

would necessarily mean less money for the public utility. Under these circumstances, the public
utilities had little incentive to save their customers money in their utility bills.

9. Although every public utility has a. statutory duty to provide customers with the
- most advantageous rate available, PP&L frequently failed to do se. Simply put, although PP&L
had a legal duty to inform its customers about the availability of better rates, it had not economic
incentive to do so; by passively allowing its customers to use higher rates than necessary, PP&L
enjoyed a substantial windfall at its customers’ expense.

10.  Utility consultants, such as CUC, are successful in finding their customers savings
for the foregoing reasons. Although lower rates and tariffs are available, the public utility has no
incentive to bring these rates and tariffs to the customer’s attention. CUC, on the other hand, is
highly motivated to find lower rates and tariffs for its customers because they are only paid if
they succeed in doing so.

11. - Like other public utilities, at all times relevant to this [awsuit PP&L had
“marketing representatives”" who were its primary contact with industrial customers for pm‘pbses
of, inter alia; marketing the benefits of increasing production, and therefore electric usage, in the
PP&L distribution area. Marketing representatives also purportedly assisted industrial,
customers in understanding PP&L’s complex rate structure, and making decisions about what
rate was best for their business. Given its "public utility" status, ;:ustomers were generally led to
believe that the marketing repreﬁentatives were looking out after the customer’s best interests.

12.  CUC has had substantial success assisting PP&L’s industrial customers achieve
significant savings in their electric utility costs.

13. In every instance, CUC’s recommendations to its industrial customers were
entirely consistent with the principles and policies giving rise to the recommended rate,

including, inter alia, economic development and system reliability. However, in many instances

L]
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PP&L chose to ignore those principles and policies in order to increase its bottom line at its
customers’, and the Commonwealth’s, expense.

14.  Over the course of their dealings in the PP&L region, it is estimated that CUC
has saved their customers millions of dollars in utility savings,- further advancing the policies and
principles which gave rise to the approval of the economic development and sysiem reliability
rates. However, these savings have partially diminished the substantial windfall which PP&L
enjoys when charging more than the most advantageous rates available.

15.  Inaddition to undermining PP&L’s windfall, CUC has also caused PP&L
representatives to be put in the uncomfortable position of having failed to disclose or recommend
the most advantageous rate available. CUC’s successes often le:dd o distrust and tension
between the marketing representative and his customer contact, as the customer cannot .
understand why they were forced to pay ‘a consultant to find a cheaper rate or tariff. The
marketing representatives often come away looking badly in the eyes of the customer.

16.  In addition to the foregoing, PP&L’s marketing representatives envy what they
perceive to be the large sums of money earned by CUC. Some PP&L’s representatives have
taken the “if you can’t beat them join them approach” and have become utility consultants
themselves. Others, including at least one high level PP&I, employee, Oliver Kaspar, have
moonlighted as a utility consultant in competition with CUC while still an employee of PP&L.

17. The upshet of the foregoing is that PP&L, b}" and through its agents, employees
and representatives, has taken affirmative action designed to interfere with CUC’s ability to
service their customers and to obtain the greatest level of savings for its customers. This active
interference has taken numerous forms.

18.  Atall relevant times PP&L was aware of the written contracts that CUC maintains
with its customers. Correspondence to CUC’s customers makes clear that, at all material times,
PP&L was aware of the terms of the written contracts between CUC and its customers.

19. In addition to the foregoing, one PP&L representative, Larry Collins, went so far
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as to misrepresent himself to CUC in an effort to gain information about its utility consulting
business. Mr. Collins contac;ted CUC and advised that he was "Carroll Collins" and that he
represented Schoolhouse Graphics and that he might be able to get additional business for CUC
through the Lancaster County School District. Mr. Collins requested all sales materials from
CUC, which were forwarded by CUC’s sales manager. CUC thereafter investigated the matter
and learned that the person who had called was, in fact, Larry Collins. Mr. Collins was not
interested in CUC’s materials for Schoolhouse Graphics or the Lancaster County School District;
rather, he was gathering information on behalf of PP&L.

20. At the time of the foregoing incident, Larry Collins had already displayed open
hostility towards CUC in conjunction with some of CUC’s clients. For instance, after CUC had
presented recommendations to Kutco Printing & Products, Inc. and Reading Alloys, Mr. Collins
advised those customers that they did not need CUC’s assistance, that they should stay away
from companies like CUC, that the customers should not deal with CUC but should deal directly
with PP&L, and that PP&L would provide the same service as CUC without charge. At the time
he made these statements Mr. Collins was aware that the customers were under written contract
with CUC. In addition, as i relates to Kuico Printing & Proc}ucts Company, Mr. Collins refused
to apply PP&L’s Industrial Development Initiatives Rider as required by the terms of PP&L’s
own tariff. Wheén advised that he v(ras applying the tariff improperly, Mr. Collins informed CUC
that he could implement the IDIR anyway that he wanted.

2]. Mr. Collins is not the only PP&L representative to interfere with CUC’s customer
contracts. In fact, PP&L representatives regularly interfered with CUC’s contractual relations by
informing CUC’s customers that the' customers did hot need CUC’s assistance and that PP&L _
would do Ithe work for the customc;,rs at no charge. These statements were not made in the
context of general marketing, but rather with full knowledge of the terms of CUC’s shared
savings agreements, the fact that CUC’s had already provided recommendations to their

customers, and with the intent to induce the customers to breach their contracts with CUC.
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Without access to PP&L’s files, CUC cannot identify every client with whom PP&L actively
interfered. However, the clients include Kutco Printing & Products Company, Bigbee Steel and
Tank Company, Buck Company, Inc., Gentex Corporation, Carlisle Plastics, Inc., AMC,
Polymer Dynamics, Inc., and Reading Alloys.

22. Another way in which PP&L has taken affirmative steps to interfere with CUC
contractual relations with its customers i by actually assisting the customer in purportedly
terminating CUC contracts. CUC has repeatedly come across instances in the PP&L territory
where it has made recommendations to customers that would save the customer large sums of
money, only to receive a purpc;ned termination letter following the presentation or
recommendation. In most instances the customer thereafter implements the recommendation that
was provided by CUC. CUC has received such termination letters from custémers such as
Gentex Corporation, Carlisle Plastics, Inc., Buck Company, Inc., and Polymer Dynamics, Inc.

23. For example, PP&L went so far as to provide the actual wording to Buck

Company, Inc., on how to terminate its utility consuiting contract for which CUC provides sub-

consulting services. Individuals at the highest levels of PP&L were aware of this interference,

participated in same, but took no steps to stop same,

24, In addition to Buck Company, Inc., PP&L’s interference has so dramatically

harmed CUC’s contractual relations with its clients that CUC was forced to commence legal
action against other clients at great expense to CUC. This includes Gentex Corporation, Carlisle
Plastics, Inc., and Bigbee Steel and Tank Company, former customers of CUC. In each instance
cucC receiv-ed a termination letter, which purportedly terminated the parties’ utility consulting
contract. In each instance, the client thereafter implefnented CUC’s recommendations and‘
refused to compensate CUC.

235. Without the opportunity to review PP&L’s files, there is no way for CUC to
identify every customer with whom PP&L has interfered. However, CUC believes that there are

numerous accounts that have been-the subject of active interference by PP&L. The reason that
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CUC cannot identify every such customer is because every such interference is not accompanied
by a “termination” letter and there is often no explanation offered by the customer as to why they
are not implementing CUC’s recommendations. In addition, PP&L’s interference takes other
forms, as described below. |

26. In addition to the foregoing interference, PP&L has actively interfered with
CUC’s contractual relations with its customers by providing false and misleading information to
CUC’s customers respecting the recommendations provided by CUC. By way of example, one
of the more profitable recommendations for CUC has been the “interruptible” rate offered by
PP&I. This is a very costly rate for PP&L in that it affords commercial users literally millions of
dollars in savings over other “non-interruptible” rates. In essence, the interruptible rate is much
less expensive than other rates because the user agrees, under certain conditions, to reduce its
“demand” at the request of the utility. The downside is that by reducing its demand its operations
may be affected,; the upside is the tremendous utility savings the user can realize as a result.

27. At all relevant times PP&L was aware that CUC was advising qualifying ’

industrial customers of the substantial benefits which their facilities would enjoy by subscribing

to an “interruptible rate™; accordingly PP&L took affirmative steps to mislead customers
respecting the risks and benefits of the intermp-tib‘le rate and to effectively foreclose the rate to
CUC’s customers. These customers include the West Company, All-Steel, Inc., Longacre, and
Fasson. PP&L was aware that, by doing so, CUC would be harmed.

28, PP&L attempted to obstruct access to the “interruptible rate” through several
fronts. PP&L took the position that the rate was unavailable based upon an interpretation of the
applicable tariffs which it knew was false and was contrary to its own testimony before the
Pennsylvania Public Utility Commission. By closing the interruptible rate to new customers,
PP&L hoped to deprive CUC and its customers of millions of doilars of utility savings.

29. As a result of the position taken by PP&L., CUC customers found that the

interruptible rate was not available or, in the alternative, that they would be forced to litigate
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against PP&L before the PUC in order to obtain access to the rate. For many of CUC’s clients,
the prospect of litigating against a public utility was a taunting and unacceptable solution to the
problem. In other situations, CUC would retain counsel on bebalf of their clients to fight for the
right to the interruptible rate. CUC do not seek damages for those customers who entered into
settlement agreements, together with CUC, with PP&L regarding the custorners’ entitlement to

" and/or credits for the interruptible rate.

30. Even when PP&L took the position that the rate was available for customers, it
presented false and misleading statistics to CUC’s customers in an effort to dissuade the
customer from implementing the interruptible ra;e. For instance, PP&L misrepresented to the
custoiners the historical data respecting past interruptions. More specifically, PP&L routinely
showed customers PP&L’s history of interruptions from 1993 through 1996 showing 14
“interruptions.” In fact, there were only 5 interruptions during that time period. In addition,
PP&L would offer its customers incentives to leave the interruptible rate in violation of the
applicable tariffs, notwithstanding the fact that the incentives were not authorized by applicable

law. PP&L knew that in the event the customer left the interruptible rate that CUC would be

harmed and intended this result.

31, Anexample of the foregoing type of interference involves PP&L decision to g
re-institute “grandfathered” riders such as the Economic Development Initiatives Rider on '
customers’ accounts who agreed to terminate interruptible service - in violation of the customers’
interruptible contracts - notwithstanding the fact that such termination was not authorized by the
applicable tariffs. PP&L took these affirmative steps, in violation of its own tariffs, with CUC’s
customers Carlisle Plastics, Inc. and Gentex Corporatien. In addition, with respect to Carlisle
Plastics, PP&L violated its own tariff by allowing Carlisle Plastics to leave the interruptible rate
after six months and restoring the EDI credits. With respect to Gentex Corporation, PP&L
provided false and misleading information regarding future savings in an effort to induce Gentex

Corporation to terminate the interruptible rate.
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32. Similarly, PP&L interfered with CUC’s.contractual relations with its customers by
refusing to provide its clients with tariff options and/or benefits which the clients were legally
entitled to receive. PP&L would take these positions because of the CUC’s involvement in the
process. For instance, PP&L refused to apply its tariffs as required by law in conjunction with
C.R. Industries, a client of CUC.

33.  Inaddition to the foregoing, PP&L interfered with CUC’s ability to service their
customers by taking actions designed to prevent CUC from delaying and/or obtaining account
information from PP&L. Since PP&L had a literal monopoly on utility service in its area, it was
the sole source of historical and usage data for CUC’s customers in the area. In order to obtain
this information from PP&L, CUC’s would have its customers execute anthorizations permitting
the release of the information to CUC. Notwithstanding thege authorizations, PP&L would
refuse the authorizations and/or intentionally delay responding to same. In addition, when the
requests for information were made PP&L would notify its marketing representatives of same.
Once notified that CUC was seeking account information, PP&L representatives would thereafter
meet with CUC’s customers and attempt to dissuade the customers from doing business with
CUC. For instance, PP&L delayed in providing account information to Bigbee Steel and Tank
Company in order to provide its account representative an opportunity to present
recommendations to CUC’s client. As a direct result of these actions, CUC Jost substantial
revenues.

34, The foregoing interference by PP&L was done intentionally as part of an ongoing
paitern and practice designed to harm CUC’s financial interests. In addition and/or in the
alternative to the foregoing, PP&L was aware that the interference with CUC’s contractual
relations and resultant financial harm to CUC was an inevitable consequence of its conduct.

35.  Another form of damage caused by PP&L’s interference is that it effectively
destroys CUC’s ability to obtain ongoing and future business from its clients. In ordinary

circumstances, once clients realize the substantial savings that they are earning as a result of

KOP:149850.12557-01 ) 9
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CUC’s involvement, they are very receptive to additional recommendations from CUC.

36.  Asaresult, CUC is typically able to provide ongoing recommendations to clients
after they execute their contracts. In many instances CUC will focus on electric, sewer and gas
recommendations. Clients will often implement electric, sewer, and/or gas recommendations
through CUC and PP&L’s interference with CUC’s contractual relations, as described above,
effectively precludes CUC from maintaining and growing an ongoing relationship with the
clients. The financial harm to CUC as a result is substantial.

37. The actions by PP&L, as described above, were not privileged and had no
legitimate business justification.

38. The actions by PP&L, as described above, were not isolated instances, but were
part of an ongoing malicious campaign designed to harm CUC’s interests. Given the ongoing
nature of PP&L’s conduct, and the outrageousness of its activities, especially in light of the
monopoly position that it holds, CUC is entitled to punitive damages in addition to such
compensatory damages as may be allowed by law.

WHEREFORE, plaintiff requests this Court to enter judgment in their favor in an amount

in excess of $50,000.00, plus interest, costs, and such other relief as the Court deems appropriate.

POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWMAN & LOMBARDO, P.C.

By: @t& ’//7 @@:’Zég’m

Ethan N. Halberstadt ~ "~
Dated: _1/234G Attorneys for Plaintiff
i [ )
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VERIFICATION

I, Joseph P. McGillian, owner of Commercial Utility Consultants, plaintiff in the within
action, verify that the statements made in the foregoing Complaint are true and correct to the best
of my knowledge, information and belief. T understand that false statements herein are made

subject to the penalties of 18 Pa. C.S.A. §4904 relating to unsworn falsification to authorities.

oseph P. McGilli

Date: 11/23/99

KOP:1422886.12557-50
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IN THE COURT OF COMMON PLEAS
CHESTER COUNTY, PENNSYLVANIA

COMMERCIAL UTILITY
CONSULTANTS,

Plaintiff,
V.
PENNSYLVANIA POWER &
IGHT COMFPANY, now known as

PP&L, INC.,

Defendant.

CIVIL ACTION - LAW
NO. 99-09800
JURY TRIAL DEMANDED

HON. PAULA FRANCISCO OTT

ORAL ARGUMENT REQUESTED

AND NOW, this day of

ORDER

, 2000, upon consideration of the

Preliminary Objections of Defendant PP&L, Inc. and any respoﬁse thereto, it is hereby

ORDERED that the Preliminary Objections are SUSTAINED. Plaintiff’s Complaint is hereby

DISMISSED WITH PREJUDICE.

BY THE COURT:

‘Paula Francisco Ott, J.



Glen R. Stuart SR
Identification No. 41302 e

Bryant D. Lim el L
Identification No. 78738 SRR __
MORGAN, LEWIS & BOCKIUS LLP Py TS

1701 Market Street iR
Philadelphia, PA 19103-2921 ' Attorneys for Defendant

(215) 963-5883/5163 PP&L, Inc.

COMMERCIAL UTHLITY : COURT OF COMMON PLEAS

CONSULTANTS, : CHESTER COUNTY, PENNSYLVANIA
Plaintiff, : CIVIL ACTION - LAW

V. _ : NO. 99-09800

PENNSYLVANIA POWER & : JURY TRIAL DEMANDED

LIGHT COMPANY, now known as :

PP&L, INC,, : HON. PAULA FRANCISCO OTT
Defendant. : ORAL ARGUMENT REQUESTED

PRELIMINARY OBJECTIONS OF DEFENDANT PP&L. INC.

Pursuant to Pennsylvania Rule of Civil Procedure 1028, defendant Pennsylvania Power &
Light Co. (now known as PP&L, Inc.) (“PP&L™), by and through its undersigned counsel, hereby
raises preliminary objections to the Complaint of Plaintiff and in support thereof avers as -

follows: -

1. On November 23, 1999, Plaintiff Commercial Utility Consultants (“CUC™) filed a

Complaint against PP&L (the “Complaint”™).



2. The Complaint alleges that Plaintiff provide.s certain utility consulting services for
customers. Compl., § 3.

3. The Complaint alleges that Plaintiff enters into one-page “shared savings™ written
contracts with its customers. /d.

_4.‘ The Complaint alleges that Plaintiff “agrees to rev-iew the rates, tariffs, discounts,
riders and Iotal-lcharges that apply 1o the customer’s utility billings and to submit
recommendations tc; the customer for possible savings, credits or refunds.” /d.

5. The Complaint alieges that if “is standard in the utility consulting industry ...

[that] CUC generally receive S0% of any credit or refund they obtain for their clients, as well as
50% of the sa-vings that results from its recommendations over a period of time.” Id., | 4.

6. The Complaint alleges that “PP&L had a legal duty to inform its customers about

the availability of better rates, . . . Jd,, 9.
v

7. The Complaint alleges that PP&IL. marketing representatives “assisted industrial
customers in understand‘ing PP&L’s complex rate structure, and making decisions about what
rate was best for their business.” Id, §11.

g. The Complaint alleges that PP&L, as the public utility providing the utility
services, “has taken affirmative action designed to interfere with CUC’s ability to service their
customers and to obtain the greatest level of savings,” and, therefore, torticusly interfered with
Plaintiff’s existing contractual relations. fd., g 17.

9. The Complaint also alleges that “PP&L’s interference ... effectively destroy(ed]
CUC’s ability to obtain ongoing and future business from its clients(,]” and, therefore, tortiously

interfered with Plaintiff’s prospective contractual relations; Id., §J 35-36.
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I. PRELIMINARY OBJECTION IN THE NATURE OF A DEMURRER
FOR FAILURE TO STATE A CAUSE OF ACTION FOR EXISTING
CONTRACTUAL RELATIONS -- Pa. R. Civ. P. 1028(a)(4)

10. © Plantiff's cause of action against PP&L for tortious interference with existing
contractual relations is legally insufficient as a matter of law because it fails to state‘a{claim upon
which relief can be granted.

11, The Comp’la}nt alleges that Plaintiff’s customers engaée Plaintitf “to review the
rates, tariffs, discounts, riders and total char;ges that apply to the customer’s utility billings and to
submit recommendations to the customer for possible savings, credits or refunds.” Compl., 3.

12, The Complaint fails to allege that Plaintiff’s written contra(;ts with its customers
are for a definite period of time.

3.  Thereisa presump‘éiou under Pennsylvania law that such cmﬁracts are termunable
at-will.

14..  The contractual rélationships between Plaintitf and its customers are in the
en_apioyment coniext.

15. "I;he Complaint fails to state a -c;Iaim for tortious interference with existing
contfactuai relations because, under Pennsylvania law, one cannot tortiously interfere with an
existing terminable-at-will relationship in the employment context.

WHEREFORE, defendant PP&L requests that the Court suﬁain its preliminary objection
as to all claims for tortious interference with Plaintiff's existing contracts, dismiss all such claims
with prejudice, and award defendant its costs,.expenses and such other relief deemed just and

appropriate.

LU




i1 PRELIMINARY OBJECTION IN THE NATURE OF A DEMURRER
FOR FAILURE TO STATE A CAUSE OF ACTION FOR PROSPECTIVE
CONTRACTUAL RELATIONS -- Pa. R, Civ. P. 1028(a)(4)

16. Plaintiff’s claims against PP&L for tortious interference with pl'OSpeCf;ive
contractual relations (including its claims that PP&L’s alleged interference caused its customers
not to comtinue existing contracts terminable-at-will) are legally insufficient as a matter of law
because they fail to state a claim upon which relief can be granted.

17. The Complatnl alleges that the parties compete with each other by providing the
same services to the customers at issue. See, e.g., Compl., Y93, 11 and 21.

18.  Plaintiff fails to state a claim for tortious interference with prospective contractual
relations because, under Pennsylvania law, the Complaint does not establish that PP&L
employed wrongful means or created an unlawful restraint of trade.

19.  Plaintiff fails to state a claim for tortious interference with prospective contractual
relations because the competitor’s privilege, in the absence of \%}r‘ongful means or an unlaﬁful
restraint of trade, precludes Plaintiff from asserting a cause of action for tortious interference
with prospective-contractual rélations.

WHEREFORE, defendant PP&L requests that the Court sustain its preliminary obje;:ﬁon
as to all claims 'for tortious interference with Plaintiff’s prospective contractuat relations, dismiss

all such claims with prejudice, and award defendant its costs, expenses and such other relief

deemed just and appropriate.



1.  PLAINTIFF'S CLAIM FOR PUNITIVE DAMAGES FAILS AS A MATTER OF
LAW BECAUSE PLAINTIFF'S UNDERLYING TORT CLAIMS FAIL AS A
MATTER OF LAW; IN THE ALTERNATIVE, PLAINTIFF HAS NOT
ALLEGED FACTS SUFFICIENT TO DEMONSTRATE EVIL MOTIVE OR
RECKLESS INDIFFERENCE TO THE RIGHTS OF OQTHERS -- Pa. R. Civ. P.

1028(a)(4) :

20'. The Complaint seeks punitive c_iainages against PP&L. Compl.,' 1 38.

21 Plaintiff has no valid tort claims and, therefore, no valid claim for punitive
damages.

22. Alternatively, even if a tort claim survives PP&L’s demurrers in Paragraphs 10 t0

19 above, Plaintiff.has not alleged facts sufficient to demonstrate outrageous conduct, evil
motive or reckless indifference on the part of PP&L.

23.  Therefore, Plaintiff's demand for punitive damage:; should be stricken from the
Complaint.

WHEREFORE, defendant PP&L requests that the Court sustain its preliminary objection
to Plaintiff’s claim for punitive damages, dismiss that claim with prejudice, and award defendant
its costs, expenses and such other relief deemed just and appropriate.

IV.  PRELIMINARY OBJECTION AND MO;FION TO STRIKE BASED UPON

PLAINTIFF’S FAILURE TO JOIN IN SEPARATE COUNTS ITS SEPARATE

CAUSES OF ACTION, THEREBY FAILING TO CONFORM TO THE RULES
OF LAW AND RULES OF COURT -- Pa. R. Civ. P. 1020{d)(1}, 1028(a)2)

24, The Complaint alleges that PP&L tortiously interfered with Plaintitf's existing

contractual relations. Compl., 9 21-25.

25. The Complaint also alleges that PP&L tortiously interfered with Plaintiff’s

prospective contractual relations, including the continuation of existing terminable-at-will

L



contracts. fd, 4 35-36.
26. Under Pennsylvania law, tortious interference with existing contractual relations is
a different cause of action, wi'th different elements and subject to different defenses, than tortious
interference with prospective contrlactual relations.
27. Pa. R.n Civ. P. 1020(d)(1) requires as foliows:
if a ransaction or occurrence gives rise to more than one cause of action

against the same person, including causes of action in the alternative, they
shall be joined in separate counts in the action against any such person.

(Empbhasis added.})

28. Plaintiff has failed to comply with Pa. R. Civ. P. 1020(d)(1) by failing to set forth
its separate claims for tortious interference with existing and prospective contractual relations
(and for punitive damages) in separate counts, and, therefore, the Complaint should be stricken.

WHEREFORE, defendant PP&L requests that the Court sustain its preliminary objection,
strike the Complaint for failure to cOnfm_"m to law or rule of court, and award defendant its costs,
eXpenses;, and such other relief deemed just and appro_priate.

V. PRELIMINARY OBJECTION AND MOTION TO STRIKE BASED UPON

PLAINTIFF’S FAILURE TO ATTACH THE WRITTEN CONTRACTS AT

ISSUE, THEREBY FAILING TO CONFORM TO THE RULES OF LAW
AND RULES QF COURT -- Pa. R. Civ. P, 1019(h), 1028(a)(2)

29. The Complaint alleges that Plaintiff “provides utility consulting services pursuant
to ‘shm;ed savings’ written contracts with their customers.” Compl., 4§ 3.

30. The Complaint further identiftes with specificity cértain customers with whom
Piaintiff alleges PP&L tortiously interfered with those written contracts. /d., 9§21,

31. The Complaint purports to state claims for tortious interference with existing

6



contractual relations, and with the continuation of existing contractudl relations. See, e.g., id, 49

32. Pa. R. Civ. P. 1019(h) states as follows:

A pleading shall state specifically whether any claim or defense set forth
therein is based upon a writing. [f so, the pleader shall attach a copy of the
writing, or the materiai part thereof, but if the writing or copy is not
accessible to the pleader, it is sufficient so to state, together with the
reason, and to set forth the substance in writing. -

Plaintiff failed to comply with Pa. R. Civ. P. 1019(h) by failing to attach a copy of

VR
(V5]

each contract upon which the Com;plaint is based'.

WHEREFORE, defex.ldanlt PP&L requests that the Cowrt sustain its preliminary objection,
strike the Complaint for failure to conform to law or rul_e of court, and award defendant its costs,
expenses and such other relief deemed just and appropriate.

VI.  PRELIMINARY OB..I ECTION AND MOTION TO STRIKE BASED UPON

PLAINTIFF’S INCLUSION OF SCANDALOUS AND IMPERTINENT MATTER,

THEREBY FAILING TO CONFORM TO THE RULES OF LAW AND RULES
OF COURT -- Pa. R. Civ. P. 1028(a)(2)

- 34, For the reasons set forth above, Plaintiff’s Compieiint fails to state a cause of
action for tortious interference with existing and/or prbspective contractual relations. By way of
alternative argument, in the Complaint, Plaintiff includes scandalous and impertinent matter
directed at the personal activities of two PP&L employees, Oliver Kasper and Larry Collins.
Compl., 1§ 16 and 19.

35. The allegation dii'ected to Mr, Kasper is that he has “moonlighted as a utility
consultant in competition with Plaintiffs while still an employee of PP&L.” Id., ¥ 16:

36. The allegation directed to Mr. Collins is that he personally contacted Plaintiff

7
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CUC and allegedly misrepresented himself in order w gain information about CUC’s utility
consulting business. /d., §19.

37. Plaintiff does not allege that the alleged individual conduct of Messrs. Kasper and
Collins was sénctioued by PP&L.. Nor were the individual activities of Messrs. Kasper and
Collins directed to the alieged contractual relationships between CUC and its customers.

38.  Therefore, the allegations directed to the personal activities of Messrs. Kasper and
Collins neither relate to nor support Plaintiff's purported claims for tortious interference with

Plaintiff’s contractual relationships with its customers.

WHEREFORE, defendant PP&L requests that the Court sustain its preliminary objection,

s

.......

- strike the scandalous and impertinent matter referenced héréin, and award defendant its costs,

expenses and such other relief deemed just and appfopriate.

VII. PRELIMINARY OBJECTION AND MOTION TO STRIKE BASED UPON THE
INSUFFICIENT SPECIFICITY OF THE PLEADING -- Pa. R. Civ. P. 1028(a)(3)

39. For the reasons set forth above, Plaintiff’s Complaint fails to state a cause of

" action for tortious interference with-existing and/or prospective contractual relations. By way of

alternative argument, to the extent that the Complaint seeks to allege tortious interference with
unicientiﬁed existing or prosp-ective contractual relationships, the Comp’laim fails to provide
sufficient specificity regarding the identity of the unidentified existing and/or prospective
contractual relationships with which Plaintiff contends PP&L interfered. See, e. g, 9925, 26, and
36.

40. . Through its filing of the writ of summons in August 1997 at Docket No. 97-
06580, and the pendency of' that. matter for more than two years, as well as its participation in

8



litigation against at least three of its customers (Compl., 4 24), and 1ts participation in
proceedings before the Pennsylvania Public Utility Commission involving other customers
(including Plainiiff’s retention of counsel to represent the other customers in said proceedings)
(id., § 29), Plaintiff has had the opp01:1u111[y to pursue discovery directed to these allegations.

41, Plaintiff should not be permitted to proceed with claims against PP&L for tortious
interference with unidentified coniractual relationships.

WHEREFORE, defendant PP&L requests that the Court sustain its preliminary objection,
strike those allegations directed to Plaintiff's unidentified customers, and award defendant its
costs, expenses and such c;tller relief deemed just and appropriate. Alternatively, PP&L requests
that the Court direct Plaintiff to provide sufficient sp?ciﬁcity about the identity of any customers
beyond those already identified in the Complaint.

VIIL PRELIMINARY OBJECTION AND MOTION TO STRIKE BASED UPON

PLAINTIFF’S INCLUSION OF SCANDALOUS AND IMPERTINENT MATTER,

THEREBY FAILING TO CONFORM TO THE RULES OF LAW AND RULES
OF COURT -- Pa. R. Civ. P. 1028(a)(2) i

42.  Plaintiff filed the inslanp Complaint on November 23, 1699.

43, On the very same day, Plantiff CUC, together with Public Utility Service
Corporation, also filed another Complaint (the *CUC/PUSC Complaint™) in which it repeated
each and every allegation included in the ii];ta11t Complaint. See Ex. A,

44, As far as they relate to CUC, the Complaints'contain the same facts and legal
theories. |

45.  Plaintiff has included scandalous and impertinent mattér by filing the duplicative
instant Complaint and, therefore, the Complaint should be stricken.

9



WHEREFORE, defendant PP&L requests that the Court sustain its preliminary objection,

strike the Complaint for inclusion of scandalous and impertinent matter, and award defendant its

costs, expenses and such other relief deemed just and appropriate.

DATED: January 20, 2000 ‘ Respectfully submitted,

/
_ (fen R. Stuart
Bryant D. Lim -
MORGAN, LEWIS & BOCKIUS LLP
1701 Market Street
Philadelphia, PA 19103-2921
(215) 963-5883/5165

“Attorneys for Defendant PP&L, Inc.
OF COUNSEL:
Augustus C. Martin
PP&L, Inc. ]

Two North Ninth Street
Allentown, PA 18101
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CERTIFICATE OF SERVICE

I, Bryant D. Lim, hereby certify that a true and correct copy of the Preliminary Objections
of Defendant PP&L, Inc. to Plaintiff's Complaint was served via first class mail on January 20,

2000, on the following:

Ethan N. Halberstadt, Esquire

POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWMAN & LOMBARDO, P.C.

475 Allendale Road, Suite 200

King of Prussia, PA 19406

Atiorney for Plaintiff
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Glen R. Stuart J
Identification No. 41302 R
Bryant D. Lim t
Identification No. 78738
Morgan, Lewis & Bockius LLP
1701 Market Street 3B
Philadelphia, PA 19103 ) Attomeys “for Defendant

(215) 963-5883/5165 PP&L, Inc.
COMMERCIAL UTILITY . COURT OF COMMON PLEAS
CONSULTANTS, _ : CHESTER COUNTY, PENNSYLVANJA

Plaintiff, : CIVIL ACTION - LAW

V. : NO. 99-09800

PENNSYLVANIA POWER & : ORAL ARGUMENT REQUESTED
LIGHT COMPANY, now known as :
PP&L, INC., : JURY TRIAL DEMANDED.

Defendant. : HON. PAULA FRANCISCO OTT -

PRAECIPE FOR DETERMINATION
TO THE PROTHONOQOTARY:
Kindly submit the following matter to Judge Paula Francisco Ott for determination:
PRELIMINARY OBJECTIONS OF DEFENDANT PP&L, INC.
Date of filing/service: February 9,2000
Oral argument is requested. Glen'R. Stuart
Bryant D. Lim
Morgan, Lewis & Bockius: LLP
1701 Market Street
Philadelphia, PA 19103-2921
(215) 963-5883/5165

- Attorneys for Defendant PP&L, Inc.



Glen R. Stuart RN S
Identification No. 41302 S TTE g L 0L
Bryant D. Lim Tt D
Identification No. 78738
Morgan, Lewis & Bockius LLP
1701 Market Street

.L“

Philadelphia, PA 19103 ‘ Attorneys tor Defendant
(215) 963-5883/5165 PP&L, Inc.
COMMERCIAL UTILITY : COURT OF COMMON PLEAS
CONSULTANTS, : CHESTER COUNTY, PENNSYLVANIA
Plaintiff, : CIVIL ACTION - LAW
v. : NO. 99-09800
PENNSYLVANIA POWER & : ' ORAL ARGUMENT REQUESTED
LIGHT COMPANY, now known as :
PP&L, INC., : JURY TRIAL DEMANDED
Defendant. : HON. PAULA FRANCISCO OTT
BRIEF IN SUPPORT OF THE

PRELIMINARY OBJECTIONS OF DEFENDANT
PP&L. INC. TO PLAINTIFF'S COMPLAINT

Plaintiff Commercial Utility Consultants (“CUC”™) filed a Complaint on November 23,
1999 (the *CUC Complaint™) against Pennsylvania Power & Light Co. (now known as PP&L,
Inc.) (“PP&L”). On that very same day, CUC, along with Public Utility Service Corporation
(“PUSC?™), had filed another Complaint (the "CUC/PUSC (;omplaint”) which included each and
every allegationl of the CUC Complaint. See Docket No. 99-09799 (assigned to Judge Katherine

B.L. Platt). Due to the duplicative nature of the Complaints, PP&L filed nearly identical

Preliminary Objections to both Complaints on January 20, 2000.



Contemporaneous with the filing of this Brief, PP&L has filed its Brief in Support of the
Preliminary Objections to the CUC/PUSC Complaint (“PP&L’s CUC/PUSC Brief), atta-ched
hereto as Exhibit A. For the reasons set forth herein and in PP&L’s CUC/PUSC Brief, PP&L
respectfully submits that this Court should sustain PP&L’s Preliminary Objections.

L ARGUMENT

A. The Court Should Grant PP&L’s Preliminary Objections I-VII For The
Reasons Fullv Set Forth In PP&L°s CUC/PUSC Brief.

In its first seven Preliminary Objections to the CUC Complaint, PP&L raised the sarhe
Preliminary Objections it filed in response to the duplicative CUC/PUSC Complaint. See
Preliminary Objections, I-VII. To avoid unnecessary duplication, PP&L incorporates by
reference the PP&L CUC/PUSC Brief attached hereto as Exhibit A. As set forth therein, this
Court should sustain PP&L’s Preliminary Objections to the CUC Complaint.

B. The Court Should Grant PP&L’s Preliminary Objection And Motion To Strike
Due To Plaintiff’s Inclusiocn Qf Scandalous And Impertinent Matter.

PP&L filed aﬂ additional Preliminary Objection to the CUC Complaint to challenge the
-entirely duplicative nature of this separate Complaint and action. See Preliminary Objection,
VII. CUC’s Complairﬁ should be stricken as scandalous and impertinent.

Pa. R. Civ. P. 1028(a)(2) prohibits the “inclusion of scandalous or impertinent matter.”
For allegations to be scandalous or impertinent, the allegations must be immaterial and
inappropriate to the proof of the c;'mse of action. Common Cause/Pennsylvania v.
Commonwealth, 710 A.2d 108, 115 (Pa. Commw. 1998). In addition, some courts require the
party moving to strike the allegations to demonstrate prejudice. Commonwealth v. Hariford Acc.
& Indem. Co., 40 Pa. Commw. 133, 137, 396 A.2d 885, 888 (1979).

2



it is hard to imagine pleadings more immaterial and inappropriate than the entirety
duplicative allegations set forth in the CUC Complaint. Furthermore, PP&L will unquestionably
be prejudiced by having to defend itself against two actions containing identical facts and legal

theories. The duplicative nature of this action also wastes the precious judicial resources of this

Court.

Therefore, this Court should sustain PP&L’s Preliminary Objection and strike the CUC
Complaint because it contains scandalous and impertinent matter,

M. CONCLUSION

For the reasons stated above and in PP&L’s CUC/PUSC Brief, Defendant PP&L

respectfully requests that this Court sustain its Preliminary Objections.

DATED: February 9, 2000 Respectfully submitted,
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L INTRODUCTION

Plaintiffs Commercial Utility Consultants (“CUC”) and Public Utility Service
Corporation {“PUSC") (collectiv_el_v, the “Plaintiffs”) filed a Complaint on November 23, 1999
against Pennsylvania Power & Light Co. (now known as PP&L, Inc.) (“PP&L”) claiming that
PP&L interfered with t_heir existing and prospective contractual relations. Because Plainiiffs’
Complaint, inter alia, fails to state a claim upon which relief can be granted and fails to conform
to law or rule of court, PP&L filed Preliminary Objections on January 21, 2000.Y For the
reasons set forth herein, PP&L respectfully submits that this Court should grant PP&L’s
Preliminary Obj:ections and dismiss Plaintiffs’ Complaint with prejudice.

L STATEMENT OF THE CASE

In their Complaint, Plaintiffs allege that they are in the business of providing certain
utility consulting services for certain named and unnamed customers. Compl., 4 3.7 Plaintiffs
allege that they enter into one-page “shared savings;” written contracts with their customers. Id.
lPursuant to these contracts, Plaintiffs “agree[] to review the rates, tariffs, discounts, riders and
total charges that apply to the custorner’s utility billings and to submit recommendations to the

customer for possible savings, credits or refunds.” Jd. Plaintiffs allege that it “is standard in the

Vv On November 23, 1999, CUC alone filed a Complaint in this Court alleging identical
facts and legal theories. See Docket No. 99-09800 (assigned to Judge Paula Francisco
Ott). Due to the duplicative nature of the CUC-only Complaint, PP&L filed nearly
identical preliminary objections in that case,

2/ For purposes of tésting the legal sufficiency of Plaintiffs’ claims at the preliminary
objection stage, all WeILpleadgng,\:;}_ateﬁal and relevant facts (but not conclusions of law,
unwarranted inferences of fact, argumentative allegations or expressions of opinion)
alleged in the Complaint are deemed true. Thus, the allegations set forth in this Section
are based upon Plaintiffs’ allegations in the Complaint.

1



utility consulting indusiry ... {that] Plaintiffs generally receive 50% of any credit or refund they
obtain for their clients, as well as 50% of the savings that results from their recommendations
aver a period of time.” Jd., 9 5.

© Just as Plaintiffs allege that they “are 1n the business of ... .pr'oviding consulting services,”
(id., 1 3), they allege that PP&L marketing representatives “assisted industrial‘ customers in
understanding PP&I.’s complex rate structure, and making decisions about what rate was best for
their business.” /d., 4 12. They also allege that PP&L representatives ihformed Plaintiffs’
customers that they “did not need Plaintiffs’ assistance and that PP&IL would do‘the work for the
customers at no charge.” Id., § 22. Plaintiffs allege that PP&L., as the public utility providing
the utility services, “has taken affirmative action d:_asigned to interfére with Plaintiffs’ ability to
service their customers and to obtain the greatest level of savings,” and, therefore, tortiously
interfered with Plaintiffs wg contractual refations. 7d., § 18. They also allege thlat “PP&L’s
interference ... effectively destroy[ed] Plaintiffs” ability to obtain ongoing and future business
from its [sic] clients,” and, therefore, tortiously interfered with Plaintiffs’ prospective contractual
relations. /d., ] 36-37.
II. STATEMENT OF QUESTIONS PRESENTED

A. Where Plaintiffs only have terminable-at-will contracts in the employment context
with their customers, can Plaintiffs state a claim for tortious interference with existing
confractual relations?
B. Where Plaintiffs’ allegations do not establish that PP&L employed wrongful

means or created an untawful restramt of trade, can P-laintiffs state a claim for torticus

interference with prospective contractual relations?

2
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C. Where Plaintiffs’ ur;derlying tort claims fail, can Plaintiffs state a claim for
punitive damages?

D. Where Plaintiffs fail to join in separate counts their separate causes of action for
tortious interference with existing and prospective contractual relations (and for punitive
' damages), does the Complaint comply with Pa. R. Civ. P. 1020(d)(.1)?

E. Where Plaintiffs fa-il to attach the writ.ten contracts at issue, does the Complaint
comply with Pa. R. Civ. P. 1019(h)?

F. Where Plaintiffs’ Complaint contains scandalous and impertinent matter, does the
Complaint comply with Pa. R. Civ. P. 1028(a)(2)?

G. Where Plaintiffs allege tortious interference with unidentified contractual
relations, is the Complaint sufficiently pled as required by Pa. R. Civ. P. 1028(a)(3)?

For all the reasoens set forth below, this Court should answer each of the foregoing

questions in the negative and sustain PP&L’s Preliminary Objections.

IV. SUMMARY QF ARGUMENT .

Plaintiffs’ Complaint suffers from numerous substantive and procedural deficiencies.
First, Plain(iffs fail to state a cause of action for existing contractual relations because the
contracts at issue are terminable-at-will in the employment context; therefore, Plaintiffs cannot
state a cause of action for tortious interference with those existing contractual relations. Second,
Plaintiffs’ claims for tortious interference with prospective contractual relations fail as a matter
of law because Plaintiffs, as PP&L’s competitors, do not allege that PP&L engaged in “wrongful
means” or created an “unlawful restraint of trade.” Third, given that Plaintiffs” tort claims fail,
Plaintiffs’ claims for punitive damages likewise fail. (Alternatively, even if this Court found that

3



the tort claims somehow survive, Plamtiffs’ claims for punitive damages fail because Plaintiffs
do not aver facis sufficient to demonstrate “evil motive or reckless indifference to others.”)

The Complaint contains the following additional deficiencies:

r

In violation of Pa. R. Civ. P. 1020(d)(1), Plaintiffs fail to join in separate counts
their distinct causes of action for tortious interference with existing and

prospective contractual relations.

> In violation of Pa. R. Civ. P. 1019(h), Plaintiffs fail to attach the written contracts
at issue.
> In violation of Pa. R. Civ. P. 1028(a)(2), Plaintiffs include scandalous and

impertinent matter concerning the individual acts of two PP&L employees.
> In violation of Pa. R. Civ. P. 1028(a)(3), Plaintiffs fail to providé sufficient
specificity about the identity of certain contractual relations with which Plaintiffs
contend PP&L interfered.
In short, this Court should hold that Plaintiffs’ Complaint fails to state a cause of action
for tortious interference upon which relief can be granted, sustain PP&L’s prelininary
. objections, and dismiss Plaintiffs’ Complaint with prejudice.
V. ARGUMENT

Al The Court Should Grant PP&L’s Preliminary Objections In The
Nature Of Demurrers.

Pursuant to Pa. R. Civ. P. 1028(a)(4), PP&L raised three Preliminary Objections in the
nature of demurrers. See Preliminary Objections, I, Il and III. The standard for ruling on such

preliminary objections 1s well-settled. Preliminary objections in the nature of a demurrer must be



® ®
sustained when th;: Complaint fails to set forth factual allegations sufficient to entitle a plaintiff
to relief. Parano v. Q'Connor, 433 Pa. Super. 570, 574, 641 A.2d 607, 609 (1994). Although
well-pleaded, material and relevant facts are accepted as true for the purpose of testing the legal
-sufficiency of a claim, a court should not consider as true the pleading’s conclusions of law,
unwarranted inferencesrfrom 'faéts, argumentative allegations or expressions of opinion. Giffin v.
Chronister, 151 Pa. Commw. 286, 290, 616 A.2d 1070, 1072 t1992). See also C&K Enterprises,
Inc. v. Dallas Area Mun. Auth., 16 Pa. D&C 4th 195, 1992 WL, 554207, at *2-3 (Luzeme C.C.P.
1992) (attached hereto as Ex. A) (where allegations in support of action for toﬂioué interference
with contractual relations were “cbnspicuously devoid” of facﬁal averments necessary to support
legal conclusions, the court sustained preliminary objections in the nature of a demurrer). When
the facts as éleaded clearly fail to allege a valid cause of action, the court should sustain
defendant’s demurrer. Savirz v. Weinstein, 395 Pa. 173, 174, 149 A.2d 110, 111 (1959).

1. Plaintiffs fail to state a claim for tortious interference with
existing contractual relations because one cannot tortiously

interfere with an existing terminable-at-will contract,

In its first demurrer, PP&L focuses on Plaintiffs’ claim that PP&L tortiously interfered
with Plaintiffs’ contracts to provide consulting services to their existing customers by inducing or
encouraging those c;ustomers to terminate those contracts. However, under Pennsylvania law,
there is no cause of action for tortious interference with existing terminable-at-will contracts in

the employment context.

In Hennessy v. Santiago, 708 A.2d 1269, 1278-79 (Pa. Super. 1998), the Pennsylvania

3/ . For the convenience of the Court and the parties, PP&L attaches hereto all unpublished
opinions cited herein. ‘



Superior Court affirmed the trial court’s decision to grant defendant’s Preliminary Objection with
respect to plaintiff’s claim for tortious interference with existing contractual relations. In doing
50, the Superior Court explained that “an action for intentional interference with performance of
a contract in the.employment context applies only to interference with a prospective employment
relationship whether at-will or not, not a presently existing at-will employment relationship.” /d.
See also Buclowalter v. Parker, No. 96-4795, 1998 WL 195701, *2, *4 (E.D. Pa. Mar. 25, 19983
(attached hereto as Ex. B) (relying on the Pennsylvania Superior Court’s decision i;’; Hennessy,
the Buckwalter court éran;ted defendant’s motion for reconsideration and dismissed piaintiff’s
action for tortious interference), aff 'd, 175 F.3d 1010 (3d Cir. 1999). Therefore, if Plaintiffs’
existing contracts with thetr customers are terminable-at-will contracts in the employment
context, then Plaintiffs have no claim for tortious inferference with those contracts.

The existing contractual relations with which PP&L allégedly mterfered constitute at-will
contracts. Under Pennsylvania law, there is a presumption that employment contracts are at-will.
See, e.g., Stumpp v. Stroudsburg Mun. Auth., 540 Pa. 391, 396, 658 A.2d 333, 335 (1995); Scott
v. Extracorporeal, Inc., 376 Pa. Super. 90, 94-95, 545 A.2d 334, 336 (1988). In fact, the burden
of overcoming the presumption and proving that one is not employed at-will “rest squarely” with
the employee. Luteran v. Loral Fairchild Corp., 455 Pa. Super. 364, -370, 688 A2d 211, 214,

app. denied, 549 Pa. 717,701 A.2d 578 (1997).¢ Couris have found consulting agreements such

4/ Plaintiffs do not allege facts supporting any of the following exceptions that could rebut
the presurnption: (1) an agreement for a defintte duration; (2) an agreement specifymg
that the employee will be discharged for cause only; (3) sufficient additional
consideration; or (4} an applicable recognized public policy exception. Luteran, 455 Pa.
Super. at 370, 688 A.2d at 214 (citing Robertson v. Atlantic Richfield Petroleum Prods.

C (confinued...)



as those allegedly entered into between Plaintiffs and their customers at-will contracts. For
example, in Somers v. Somers, 418 Pa. Super. 131, 613 A.2d 1211 (1992), the defendant
employed plaintiff as a consultant, agreeing. that the plamtiff would receive fifty percent (50%) of
any net profits concerning the project that was the subject of the éompiaint. The Somers Court
found that the consulting agreement constituted an employment agreement terminable-at-will.

Id. at 135-36,613 A2d at 1213,

Plaintiffs’ alleged contracts with thetr customers here are similar to the consulting
agreement i the Somers case. The written contracts with Plaintiffs’ customers require them “to
review the rates, tariffs, discounts, riders and total charges that apply to the customer’s utility
billings and to submit recommendations to the customer for possible savings, credits or refunds.”
See Compl., 9 3. Plaintiffs “only receive payment for as long as their customer continues to
enjoy the savings resulting from their recommendations.” /4., § 5; see also z’a’.,"}] 11 (Plahﬂ;iffs
“are highly motivated to find lower rates and tariffs for their customers because they are only
paid if they succeed in doing s0.”). Because Plaintiffs fail to satisfy their burden of overcoming
the presumption that their contracts are at-will, the consulting agreements at issue must be
considered at-will employment contracts,

Accordingly, Plaintiffs’ effort to recover for tortious interference with existing at-will
contracts in the employment context is unavailing. This Court should sustain PP&1L’s demurrer

to Plaintiffs’ claim for tortious interference with existing contractual relations.

4/(...continued) .
Co., 371 Pa. Super. 49, 57, 537 A.2d 814, 819 (1987), app. denied, 520 Pa. 590, 551

A.2d 216 (1988)).



Plaintiffs fail to state a claim for tortious interference with .
prospective contractual relations because Plaintiffs” allegations do
not establish that PP&L employed wrongful means or created an
unlawful restraint of trade. -

I~

In its second demurrer, PP&L. focuses on Plaintiffs’ separate cause of action for tortious
interference with prc.)spective coniractual relations (and the‘ continuation of existing contracn.lal
relations).¥ Given that Plaintiffs allege that PP&L and Plaintiffs compete in the business of
providing information about utility rates to their cilstomers, Plaintiffs fail to allege facts (as
opposed to conclusions) that PP&L acted without privilege or justification, a necessary element
of this cause of action. See, e.g., Brokerage Concepts, Inc. v. U.S. Healtheare, Inc., 140 F.3d

- 454, 53;0 (3d Cir. 1998) (applying Pennsylvama law); and Silver v. Mendel, 894 F.3d 598, 602
(3d Cir.-1990) (“In Pennsylvania, however, it is clear that the burden is on the Plaintiff to show

an absence of privilege/justification.”).¥

h The Pennsylvania Supreme Court has observed that “{d]efining a ‘prospective contractual
relation’ is admittedly problematic. To a certain extent, the term has an evasive quality,
eluding precise definition. It is something less than a coniractual right, something more
than a mere hope.” Thompson Coal Co. v. Pike Coal Co., 488 Pa. 198, 209, 412 A.2d
466, 471 (1979).

& The elements of tortious interference with prospective contractual relations are:
1. the existence of a prospective contractual relationship between the plaintiff and a
third party;
2. purposeful action on the part of the defendant, specifically intended to harm the

plaintiff by interfering with the prospective contractual relationship;

3. the absence of privilege or justification for such interference;
4. damages resulting from the defendant’s conduct; and .
5. a reasonable likelihood that the relationship would have occurred but for the

interference of the defendant.

Brokerage Concepts, 140 F.3d at 530 (analyzing Pennsylvania authority); Restatement
(continued...)



8 ®
PP&L’s demurrer to this ciaim is based upon the privilege afforded to compe.titors to
compete with one another in the pursuit of their own interests. 1n order to invoke that privilége
{and before discussing the governing principles under that privilege), PP&L must demonstrate
that PP&L and Plaintiffs are competitors-. Fortunately, Plaintiffs’ Complaint provides substantial

support for that conclusion.

Case law precedent and Blacks Law Dictionary define “competitors” as “persons

endeavoring to do the same thing and each offering to perform the act . . . or render the services

better or cheaper than his rival.” Glaberman Assocs. v. J. Kinderman & Sons, Inc., No. 98-7371 I,
1999 WL 98588, at *5 (E.D. Pa. Feb. 25, 1999) (attached hereto as Ex. C), quoting Blach Law
Dictionary 6th ed. (1990), at 284 (emphasis added). With the benefit of that definition, this

‘ Court should find that Plaintiffs’ allegations demonsﬁate that PP&L and Plaintiffs are
competitors. First, Plaintiffs’ description of the services provided by Plaintiffs mirrors their

description of the services provided by PP&L’s marketing representatives:

6/(...continued)
(Second) of Torts, § 766 (1977) (emphasis added).
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“Plaintiffs are in the business of, inter alia, PP&L’s marketing representatives “assisted
providing utility consulting services.... industrial customers in understanding PP&L’s
[Plaintiffs] review the rates, tariffs, discounts, | complex rate structure, and making decisions
riders and total charges that apply to the about what rate was best for their business.”

customer’s utility billings and to submit
recommendations to the customer for possible -| Compl., § 12.

savings, credits or refunds.”

Compl., 13

Second, because Plaintiffs allege that PP&L, as a public utility, “has a statutory duty to provide

3

customers with the most advantageous rate available,” (Compl., § 10), Plaintiffs by definition
must compete with PP&L.in providing the rate information to their customers. Third, the
interference alleged by Plaintiffs is that PP&L informed “plaintiffs” customers that the customers

did not need Plaintiffs’ assistanée and that PP&]L would do the work for the customers at rio

charge” Compl., 9 é2 (emphasis added). The very nature of that alleged-interference (i.e., to
displace and replace Plaintiffs in the provision of the same services) confirms that they compete
with each other in that business.?

Given that PP&L is Plaintiffs’ competitor, this Court ShO;lId assess PP&I s potential
liability for tortious interference under tﬁe competitor’s privilege In Brokerage Concepts, 140

F.3d at 530, the Court described that privilege as follows:

1

i/ Comment (c) to Section 768 of the Restatement (Second) of Torts emphasizes that the
competitor’s privilege “applies whether the actor and the person harmed are competing as
sellers or buyers or in any other way, and regardless of the plane on which they compete.”

8/ In his treatise, Prosser notes that “considerable weight of authority holds that there is a
privilege of competifion which extends to inducing the termination of agreements
terminable at will, whether they concern equipment or other relations.” W. Prosser,
Torts, § 129, at 945-46 (4th ed. 1971).

10



One who intentionally causes a third person not to enter into a prospective
contractual relation with another who is his competitor or not to continue an

existing contract terminable at will does not interfere improperly with the other’s
refation 1f

(a) the relation concerns a matter involved in the competition between
the actor and the other and

(b) the actor does not employ wrongful means and

(©) his action does not create or continue an unlawful restraint of trade
and ' .

(d) his purpose is at least in part to advance his interest in competing
with the other.

Id. (quoting Restatement (Second) of Torts, § 768(1)). See aiso Brokerage Concepts, 140 F.3d at

530 (stating that Pennsylvania courts are guided by the Restatement of Torts in the area of

tortious interference); and Glaberman, 1999 WL 98588, at *5 (same). The Pennsylvania

Superior Court has recognized the policy underlying the competitor’s privilege:

One’s privilege to engage in bisiness and to compete with others
implies a privilege to induce third persons to do their business with
him rather than with his competitors. In order not to hamper
competition unduly, the rule stated in this Section [768] entitles
one not only to seek to divert business from his competitors
generally but also from a particular competitor. - And he may seek
to do so directly by express inducement as well as indirectly by
attractive offers of his own goods and services.

Gilbert v. Otterson, 379 Pa. Super. 481, 489, 550 A.2d 550, 554 (1988) (quoting comment b to

Restatement (Second) of Torts, § 768), app. denied, 522 Pa. 596, 562 A.2d 320 (1989).

As explained by the Third Circuit, “[t]he Pennsylvania Supreme Court has yet to provide

a definition of ‘wrongful means,” and thus we turn to the Restatement for guidance.” Brokerage

Concepts, 140 F.3d at 531. In defining what kind of means are wrongful, comment e to Section

768 provides, in part, as follows:
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The predatory means discussed in § 767, Comment C, plzjfsicczl

violence, fraud, civil suits and criminal prosecutions, are all

wrongful in the situation covered by this Section.
Id. (emphasis added). As a resull of these requirements, several courts have required a plaintiff
to assert independently actionable conduct in order to assert a cause of action for tortious
interference with prospeciive contractual relations. See, e.g.,, DP-Tek, Inc. v. AT&T Global Info.
Sol’ns Co., 100 F.3d 828, 833 (10th Cir. 1996) (“wrongful means” requires independently
actionable conduct); 4merz’net Inc. v. Xerox Corp., 972 F.2d 1483, 1507 (8th Cir. 1992)
(““Wrongful means,’ as those words are used in Restatement Section 768[1](b), “refer[] to means
which are intrinsically wrongful -- that is, conduct which is itself capable of forming the basis of
liability of the actor.”), cert. dem"ed, 506 U.S. 1080 (1993); Glaberman, 1999 WL 98588, at *5
(dismissing pilaintiff’s claim for tortious interference with prospective contractual relations where
plaintiff had not alleged “independently-actionable conduct required to support a claim for
tortious interference against a business competitor.””).

The competitor’s privilege exists to protect and promote legitimate business concerns.

As explained by the Third Circuit, “[o]ur cases accord substantial deference to defendants whose

conduct, despite its conflict with plaintiff’s interest, protects an existing legitimate business

9/ See also San Francisco Design Ctr. Assocs. v. Portman Cos., 41 Cal.App.4th 29, 50 Cal.
Rptr.2d 716, 723 (1995) (“In order to defeat the pnvilege the defendant’s conduct must
be . ..independently actionable™), review dismissed, 50 Cal. Rptr.2d 698, 911 P.2d 1373
{(1996); Conoco Inc. v. Inman Oil Co., 774 F.2d 895, 907 (8th Cir. 1985) (same); Briner
Elec. Co. v. Sachs Elec. Co., 680 S.W.2d 737, 741 (Mo. Ct. App. 1984) (“competitive
conduct which is neither illegal nor independently actionable does not become actionable
because it interferes with another’s prospective contractual relations” and “the weight of
authority supports the conclusion that the wrongful means tests of section 768 requires
independently actionable conduct.”).
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concern.” Windsor Secs., Inc. v. Hartford Life Ins. Co., 986 F.2d 655, 665 (3d Cir. 1993).1% In
addition:

[Wihere an actor is motivated by a genuine desire to protect

legitimate business interests, this factor weighs heavily against

finding an improper interference. These cases also make clear the

social interest in allowing an uctor freedom to protect its

legitimate business interests. See Restatement of Torts (Second) §

767(e).
Id. (emphasis added). Additionally, “[c]Jompetition also provides defendant’s justification for
 interfering with plaintiff’s at-will contracts. While one cannot interfere as a matter of malice or
spite with an at-will contract, it is aliogether legitimate for a provider of services to persuade
potential purchasers of those services that it can do the superior job.” Waldrep Bros. Beauty
Supply, Inc. v. Wynn Beauty Supply Co., 992 F.24 59, 62 (4th Cir. 1993).

With respect to the competitor’s privilege, the Glaberman case is particularly instructive
in analyzing “wrongful means” between competitors. In Glaberman, plaintiff and defendant
entered into a contract in which plaintiff agreed to buy Christmas decorations fromr defendant and
then sold them at a higher price to plamntiff’s'customers. Id. at *1. After receiving the order,
defendant shipped the products to the customer, but billed the plaintiff not the customer. The
plaintiff then billed his customers, who were not aware of the prices paid to the defendant, and

therefore unaware of the extent of the “middleman” mark-up. Id. After the contract between the

plaintiff and defendant expired, plaintiff alleged that defendant contacted plaintiff’s customers,

10/  As noted by the Windsor court, “[m]ost courts have not infringed on the freedom to keep
or to bréach a contract traditionally afforded a party by the common law and endorsed by
the notion of efficient breach.” 986 F.2d at 664 (citing 3 E. Allan Farnsworth, Contracts,
§ 12.8, at 194-95 (2d ed. 1990)). )
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informing the customers that they could save 10% to 20% by purchasing the same goods directly
from defendant. Jd. at *2. On defendant’s motion to dismiss plaintiff’s claim for tortious
interference with prospective business relationships, the Court found that “[i]t is clear on the face
of the complaint that defendant was acting as a competitor with plaintiff and seeking to advance
its own competitive interests when it contacted plaintiff’s customers and attempted to sell its
products to them directly.” Id. at *5. The Court found that, even though defendant’s conduct
may have humiliated plaintiff aﬁd hurt his business (and defendant acted in “such a way as to
intentionally” cause plaintiff embarrassment), this behavior “simply does not constitute the sort
of criminal, fraudulent or independently-actionable conduct required to support a claim for
tortious interference against a business competitor.” /d.

Plaintiffs do not allege that PP&L engaged in independently actionable conduct. Nor do
tiley allege that PP&L engaged in “wrongful means,” such as physical violence, fraud, civil suits
or criminal prosecutions. Viewing the Complaint in a light most favorable to Plaintiffs, the harm
alleged amounts at most to a disclosure to P-P&L’s customers of the risks associated with the
interruptible rate, at most affectiﬁg Plaintiffs” ability to persuade certain customers to go on ;)r
stay on the interruptible rate. Compl,, 1-[1I 30-31. This is not the type of “wrongful means”
required to support a claim for tortious interterence with prospective contractual relations. As in
Glaberman, 1999 WL 98588, *5, “[i]t is clear on the face of the complaint that defendant was
acting as a competitor with plaintif{s] and seeking to a-dvance its own competitive interests{.]”

Given that the Complaint establishes that PP&L is Plaintiffs’ business competitor and
fails to allege facts sufficient to overcome the competitor’s privilége, PP&L respec':tfully requests
this Court to sustain PP&L’s demuirer to Plaintiffs’ claims for tortious interference with
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Plaintiffs’ prospective contractual relations.

3. Plaintiffs fail to state a claim for punitive damages because
Plaintiffs” underlving tort claims fail.

In the Compiaint, Plaintiffs also seek punitive damages against PP&L. Compl., § 39. As
discussed above, Plé.intiffs’ claims for tortious interference with existing and prospective
contractual relations fail. [t is axtomatic that a claim for punitive.damages arises out of the
underlying cause of action, and therefore, absent a viable cause of action, an independent claim
of damages cannot stand. Kirkbride v. Lisbon Contractors, Inc., 521 Pa. 97, 101, .555 A.2d 800,
302 (1989). Therefore, Plaintiffs have no valid claim for punitive damages.

Alternatively, even if Plaintiffs’ tort claims could survive PP&L’s demurrers, Plaintiffs
have not- alleged facts sufficient to demonstrate outrageous conduct, evil motive or reckiess
indifference on the part of PP&L. Pennsylvania law makes clear that punitive damages may only
be awarded for tortious conduct that 1s guirageous because of defendant’s evil motive or reckless
indifference to the rights of others. “Punitive damages are pmpef onl)./ if an actor’s conduct was
malicious, wanton, willful, oppressive, or exhibited a reckless indifference to the rights of
others.” Costa v. Roxborough Mem. Hosp., 708 A.2d 490, 497 (Pa. Super.), app. denied, 556 Pa.
691,727 A.2d 1120 (1998). Where the complaint fails to allege facts sufficient to support a
‘ﬁnding of outrageous conduct, evil motive, or reckless indifference on the part of a defendant,
the court should sustain a preliminary objection to plaintiffs’ claim for pﬁnitive'damages. Id.

In Costa, the Superior Court affirmed the trial court’s dec_ision to sustain the defendant’s
preliminary objection to the plaintiff’s claim for punitive damages, holding as follows: “Taking

as true all of the Appellant’s pleaded facts as true, there is absolutely no evidence indicating that
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Appellee [acted] willfully or recklessly.... Therefore, we find that the court properly sustained

Appellee’s preliminary objections.” Jd. The Superior Court affirmed the trial court’s decision to

dismiss plamntiff’s claim for punitive damages despite plaintiff’s conclusory allegations that

defendant acted with “wanton disregard.” /d. Similarly, in Richette v. Philadelphia Mugazine,

No. 96-802, 1996 WL 756953 (Jan. 23, 1996 Phtla. C.C.P.) (attached hereto as Ex. D), the Court

stated:
In the case at bar, we find that the allegations contained in
Plaintiff’s complaint do not contain the requisite facts amounting
to outrageous conduct, 11l will and actual malice. Since punitive
damages are not recoverable under the facts averred in the
complaint, Defendants’ preliminary objections are granted.

Id at*5.

Plaintiffs simply do not allege sufficient facts to show that PP&L engaged in any
outrageous conduct or acted with an evil motive or ill will towards Plaintiffs.'Y Even when
viewed in a light most favorable to Plaintiffs, Plaintiffs allege that PP&L competed with
Plaintiffs and defended itself against Plaintiffs’ assertions that PP&I had failed to fulfill its
obligations to its customers. Such claims, based on ordinary competition between two

businesses, do not meet the standard for an award of punitive damages. Accordingly, the Court

should sustain PP&]I,’s Preliminary Objections tc Plaintiffs” claim for punitive damages.

1/ Insole support of its claim for punitive damages, Plaintiffs aver that “[g]iven the . . .
outrageousness of its activities,” the Court should award Plaintiffs punitive damages.

Compl., {39. For purposes of these Preliminary Objections, of course, a court may not

consider as true the pleading’s conclusions of law, unwarranted inferences from facts,

argumentative allegations or expressions of opinion. Giffin, 151 Pa. Commw. at 290, 616

A.2d at 1072.
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B. The Court Should Grant PP&L’s Preliminary Objection And Motion To
Strike Due To Plaintiffs’ Failure To Join In Separate Counts Their
Separate Causes Of Action.

PP&L also has asserted that Plaintiffs violated Pa. R. Civ. P. 1020(d)(1) by failing to join
in separate counts their separate causes of action. See Preliminary Objections, I'V. If this Court
does not grant PP&L’s demurrers, then it should, at 2 mimimum, strike Plaintiffs’ Complaint for
failing to comply with Pa. R. Civ. P. 1020(d)(1).

Plaintiffs attempt to assert two separate causes of action: (1) tortious interference with
existing coniractual relations (Compl., 4 22-26); and (2) tortlious inierference with Ju'rcrspecz‘z‘ve
contractual relations, including the continuation of existing terrrﬁnable—'at-will contracts (id., 19
36-37). Under Pennsylvania law, tortious interference with existing connacmal relations is ;1
different cause of action, with different elements and subject to different defenses, than tortious
iterference witﬁ prospective contractual relations. Thompson, 488 Pa. at 208, 412 A.2d at 470-
71. See also Glaberman, 1999 WL 98588, *4 n.10 (recognizing that the distinction between the
two causes of action is significant under Pennsylvama law).

Pa. R Civ. P. 1020(d)(1) expressly requires:

If a transaction or occurrence gives rise to more than one cause of action

against the same person, including causes of action in the alternative, they

shall be joined in separate counts in the action against any such person.
(Emphasis added.)

Thus, Plaintiffs have not complied with Pa. R. Civ. P. 1020(d)(1). Pursuant to Pa. R. Civ.

P. 1028(a)(2), this Court should strike the Complaint.
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C. The Court Should Grant PP&L’s Preliminary Objection And Motion To
Strike Due To Plaintiffs’ Failure To Attach The Written Contracts At
Issue.

PP&L also filed a preliminary objection contending that Plaintiffs failed to comply with
Pa. R. Civ. P. 1019(h) because they did not attach the written contrz;cts at 1ssue in their
Complaini. See Preliminary Objections, V. If this Céurt does not grant PP&L’s demurrers, then
it should, at a minimum, strike Plaintiffs’ Complaint for violating Pa. R. Civ. P. 1019(h), which

provides as follows:

A pleading shall state specificaily whether any claim or defense set

forth therein is based upon a writing. If so, the pleader shall attach

a copy of the writing, or the material part thereof, but if the writing

or copy is not accessible to the pleader, it is sufficient so to state,

together with the reason, and to set forth the substance in writing.
See also Adamo v. Cini, 656 A.2d 576, 579 (Pa. Commw. 1995) (stating that “[o]rdinarily a
complaint should be stricken for failure to attach an essential document.”); and 4 Std.
Pennsylvania Practice 2d, Complaints, Generally, § 21:68.

Plaintiffs allege that they “provide utility consulting services pursuant to ‘shared savings’
written contracts with their customers.” Compl,, § 3; see id., § 22 (further identifying with
specificity certain customers with whom Plaintiffs allege PP&L tortiously interfered with those
written contracts). Although Plaintiffs’ claims rely on the existence of contractual relations, as
set forth in their existing contracts with their customers, Plaintiffs have failed to attach a copy of

those contracts. Therefore, this Court should strike their Complaint for failure to comply with

Pa.R. Civ. P. 1019(h).
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D. The Court Should Grant PP&L’s Preliminary Objection And Motion To
Strike Due To Plaintiffs’ Inclusion Of Scandalous And Impertinent
Matter.

For the reasons set forth above, Plaintiffs’ Complaint fails to state a cause of action for
tortious interference with existing or prospective contractual relations. However, if this Court
does not dismiss Plaintiffs” Complaint in its entirety, then it should grant PP&L’s preliminary
objection to Plaintiffs’ inclusion of scandalous and impertinent matter directed at the personal
activities of two PP&L employees, Oliver Kasper and Larry Collins, See Preliminary
Objections, VI; and Compl., 4 17 and 20.

Pa. R..Civ. P. 1028(a)(2) prohibits the “inclusion of scandalous and impertinent matter.”
For allegations to be scandalous or impertinent, the allegations must be immaterial and
inappropriate (o the proof of the cause of action. Common Cause/Pennsylvania v.
Commonwealth, 710 A.2d 108 (Pa. Commw. 1998). In addition, some courts require the party
moving to strike the allegations to demonstrate prejudice. See, e. g., Commonwealth v. H.;zrg’ord
Ace. & Indem. Co., 40 Pa. Commw. 133, 137, 396 A.2d 885, 888 (1979).

A review of the Complaint’s allegations directed to Messrs. Kasper and Collins reveals
that the allegations are immaterial and inappropriate. For example, the allegation direc.ted to Mr.
Kasper is that he has “moonlighted as a utility consultant in competition with Plaintiffs while
still an em.ployee of PP&L.” Id., § 17. With respect to Mr. Collins, the .Complaint alleges that
Mr. Collins personally contacted Plaintiff CUC and misrepresented himself in order to gain
information about CUC’s utility consulting business. /d.,  20.

Plaintiffs do not allege that the alleged individual conduct of Messrs. Kasper and Collins
was sanctioned by PP&L. In fact, the allegation that Mr. Kasper “mognlighted as a utility
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consultant” (emphasis added), by its very nature, reflects that he was not acting within the scope
of his employment at PP&L. See Kinloch v. Tonsey, 325 Pa. Super. 476, 432-83, 473 A.2d 167,
170 (1984) (describing “moonlighting™ as outside employment conducted during periods and in
locations unconnected to regular employment); and Blacks Law Dictionary, 6th ed. (1990), at
1008 (defining “moonlighting™ as “[w]o;king at anoth'er job after hours of regular job.”). In
addition, the individual activities of Messrs. Kasper and Collins in no manner manifest or
support PP&L’s alleged interference with Plaintiffs’ contracts with their customers. In short,
there is no nexus between the alleged activities of these PP&L employees and PP&L’s alleged
tortious interference. Moreouer, these allegations are prejudicial to the PP&T, employee_s named
and to PP&L. The allegations of the Complaint may be used to define the scope of discovery.
As a result, PP&L will be prejudiced in defending against these irreiévant factual assertions.

Because the allegations directed to the personal activities of Messrs. Kasper and Collins
neither relate to nor support Plaintiffs” purported claims for tortious interference by PP&L with
Plaintiffs’ contractual relations, this Court should sustain PP&L’s Preliminary Objection and
strike this scandalous and impertinent matter.

E.  The Court Should Grant PP&L’s Pieliminary Objection And Motion To
Strike Based Upon The Insufficient Specificity Of The Complaint.

As set forth above, Plaintiffs fail to state a cause of action for tortious interference with
existing and/or prospective Contra‘ctual relations. However, if this Court does not dismiss the
Complaint in ifs entirety, then it should grant PP&L’s motion to strike Plaintiffs’ allegations
directed to unspecified customers. See Preliminary Objections, VI,

Plaintiffs’ Complaint fails to provide sufficient specificity regarding the identity of the
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® ®
unidentified customers .with whom Plaintiffs contend PP&L interfered. See, e.g., Compl., {4 26,
27 and 37. Through their filing of writs of summons in August 1997, see Docket Nos. 97-06580
and 97-07178, and the pendency of those matters for more than two years, as well as their
participation in litigation against at least four of their customers (Compl., 9 24-25), and their
participation in proceedings before the Pennsylvania Public Utility Commission involving other
customers (including Plaintiffs’ retenyion of counsel to represent the other customers in said
proceedings) (id., § 30), Plaintiffs have had the opportunity to pursue discovery directed to these
allegations. Yet they still attempt to proceed with claims against PP&L for tortious interference
with unidentified contractuai relations.

With respect to lsuch unidentified customers, Plaintiffs do not and cannot establish that
there was a “‘reasonable likelihood or probability” that such customers would have beco‘m'e
Plaintiffs’ customers even in the absence of PP&L’s alleged conduct. PP&L has no ability to
defend itself against claims that it interfered with unknown and/or unidentified customers. And
Plair{tiffs should not be permitted to pursue unlimited discovery about PP&L’s communications
with all other customers with whom Plaintiffs may have sought to establish relations.

Accordingly, PP&L respectfully requests that the Court sustain its preliminary objection
and strike those allegations directed to Plaintiffs’ unidentified customers. In the alternative,
PP&L requests that the Court direct Plaintiffs to provide sufﬁciént specificity relating to the

identity of any customers beyond those already identified in the Complaint.
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VL. CONCLUSION

For the reasons stated above, defendant PP&L respectfully requests that this Court sustain

its Preliminary Objections and dismiss Plaintiffs’ Complaint with prejudice.

DATED: February 9, 2000 Respectfully submitted,
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C&XK Enterprises Inc.
V.
Dallas Area Mugicipal Authority

No. 4670-C of 1991.

Court of Common Pleas of Pennsylvania, Luzeme
County.

August 12, 1992
Preiiminary objections o complaint.

MUNICIPAL CORPORATIONS &= 226
268k226

Murmnicipalities are empowered by the Pennsylvania
Borough Code, 53 P.S. § 46202, and the Second
Class Township Code, 53 P.S. § 65708, to enact
ordinances to regulate, transport and dispose of solid
waste within their boundaries, and may monopolize
and control the business of waste handling even if
doing so terminates contracts of private competing
waste haulers.

Philip T. Medico Jr, for plaintiff C&K Enterprises
Inc. and Searles Sanitation.

Albert J. Flora, for plaintiff Dave Wojciechowicz,
t/a Dave’s Sanitation.

David Heisler and Robert N. Opel 11, for defendant
Kingston Township.

Frank Townend, for defendant Dallas Township.

Benjamin R. Jones lII, for defendant Dallas Area
Municipal Authority.

Theodore L. Krohn and Johm S. Fine JIr, for
defendant Dallas Borough.

TOOLE, P.1L
This matter comes before the court on preliminary

objections by defendant, Dallas Area Municipal
Authority, Kingston Township, Kingston Township

Board of Supervisors, Dallas Township, Dallas .

Township Board of Supervisors, Dallas Borough,
(township defendants), to the complaint filed by
plaintiffs, C&K Enterprises Inc., Searles Sanitation
and Dave Wojciechowicz, t/fa Dave’s Sanitation
(plaintiffs). [FN1] Plaintiffs’ complaint alleges
claims for tortious interference of contract and

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works

prospective contracts, deprivation of substantive due
process under 42 U.S.C. §1983, and Article 1 and
17 of the Pennsylvania Constitution and deprivation
of procedural due process under 42 U.S.C. §1983
and Article 1, section II of the Pennsylvania
Constitution. Timely objections and briefs were
filed. Oral argument was entertained by the. court
and the matter is ripe for resolution at this time.

ENI. Also named as defendants were the individual
persons who comprise each of the Board of
Supervisors and the DAMA Commission.

Ptaintiffs’ complaint arises out of the actions iaken
by each rownship defendant to enact ordinances
which regulate the collection, transportation and
disposal of solid waste in each of the municipalities.
Prior to the ordinances taking effect on July 1,
1991, each resident of these municipalities was free
to arrange for the disposal of their waste.

Plaintiffs were all licensed businesses in the solid
waste disposal business and had each entered into
oral agreements with residents to dispose of the
waste. The agreements were for one calendar year
periods with practically assured renewals. Simply
stated, after the ordinance went into effect, their
business with residents in the municipalities
terminated completely. )

Upon enacting the ordipances, the municipalities
named defendant DAMA as their agent to properly
carry out the terms of the ordinances. Defendant
DAMA then contracted with Danella Environmental
Technologies Inc., to actually collect, transport and
dispose of the solid waste. [FN2] Since the
ordinances had exclusivity provisions, under these -
terms, it was impossible for individual residents to
use any other waste hauler other than through
defendant DAMA.

EN2. It is not clear how Danella was awarded the
duties as waste hauler for defendant DAMA or
whether or not plaintiffs were given the opportunity
to bid on the contract. Danella, however, is not a
party to this lawsuit and therefore, proper procedure
is presumed.

As a result of the termination of their agreements
with the residents, plaintiffs filed this suit alleging
wrongful interference with existing or prospective
contracts and that they have been deprived of their
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ability 1o earn a living and mun a business.
Specifically, plaintiffs argue that the actions of the
township defendanis constituted an invalid exercise
of police power under color of state law and that
they have been deprived of the rights of liberty to
contract and engage in lawful occupation.

Defendants demur to and ask that we dismiss the
complaint on the basis that the allegations fad to
state any cause of action upon which relief can be
granted.

The law in Pennsylvania when considering the
preliminary objections in the nature of a demurrer is
well known. A demurrer should only be sustained in
those cases which are free and clear from doubt.
Legman v. Scranton School Dastrict, 432 Pa. 343,
247 A.2d 566(1968). Where any doubt exists as to
whether or not preliminary objections should be
sustained, that doubt should be resolved by refusing
to sustain the objections. Commeonwealth v.
Creamer, 464 Pa. 2, 345 A.2d 702 (1973). To
sustain a demurrer it must appear with ceriainty that
upon the facts alleged the law will not permit
recovery by plaintiffs. Creamer, supra.

Preliminary objections in the nature of a demurrer
admit as true all well pleaded material, facwal
averments and inferences fairly deducible therefrom,
but no conclusions of law. Greenspan v. United
Services Auto Assn., 324 Pa. Super. 315, 471 A.2d
856 (1984). Further, if a demurrer is sustained, the
court must evaluate whether or not there is a
reasonable possibility that the plaintiffs can amend
the complaint to cure the deficiency. If so, the
plaintiffs must be given that opportunity. Harley
Davidson Motor Co. Inc. v. Hartman, 296 Pa.
Super. 37,442 A.2d 284 (1982). With the above as
our guide, we shall evaluate defendants’
proposals. Defendants initially demur to Count 1 of
plaintiffs’complaint claiming "tortious imerference
of contract and prospective contracts.” The elements
of torticus interference with contractual relaiions are
set out in Restatement 2d of Torts, §766. They are:
(1) an intentional or improper interfering with a
performance of a contract; {2) between another and a
third person; (3) inducing or otherwise causing the
third person not ic perform the contract; and (4)
pecuniary loss. The issue before us is the propriety
of defendants” actions or, as stated by the
defendants, the absence of jusiification or privilege
on the part of defendants.

Copr. ® West 2000 No Claim to Orig. U.S. Govt. Works

A review of the case law cited in the briefs
convinces us that municipalities do have the right 1o
regulate, transport and dispose of the solid waste
within their boundaries. [FIN3] Clearly, the process
of enacting the ordinances and entering into the
agreements with defendant DAMA and Danella is
not in and of itself grounds for the lawsuit filed by
plaintiffs. Therefore, it is necessary to carefully
review the allegations of the complaint io determine
if in fact plaintiffs have factually pled the
requirements of tortious interference of contract and
prospective contracts. In so doing, we are of the
opinion that plaintiffs have not met their burden on
this issue.

FN3. See C.E. Refuse Removal Service v. South
Hanover Township, 90 Dauphin Leg. J. 359 {1969);
Borough of Coopersburg v. CLff. 16 D&C2d 576
(1958);- and Clearfield Borough v. Rider, 17 Pa. D.
& C. 197 (193])

Plaintiffs’ complaint alleges only thar through the
adoption and enforcement of the aforesaid
ordinance, intentionally and willfully engaged in
misconduct with actual malice, by intentionally and
improperty interfering with the existing contracts
and prospective contractual relations between
plaintiffs and adult residents and taxpayers ......

Further, allegations again state only that the
conduct of the township defendants acted willfully,
intentionally, and with actual malice. [FN4] The
allegations are conspicuously devoid, however, of
facrmal averments to support the legal conclusions
that are alleged. Nowhere in their complaint do
plaintiffs allege the manner of impropriety
conducted by the township defendants. Since the law
does not prohibit the enactment of the
ordinances, the lack of factual averments is sufficient
to cause this court to agree with defendanis that the
demurrer to Count I of plaintiffs’ complaint should
be sustained.

FN4. Plaintiffs alleged the foregoing in several
paragraphs and phrased the wording in several ways.

To further bolster defendants’ arguments and
confirm our decision that the demurrer to Count I
should be sustained, we take note of the language of
the ordinance which 1is attached to plaintiffs’
complaint. [FN5] Clearly, the regulation of the
waste by the township defendants bears a real and
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substantial relationship to the heaith, safety and
welfare of the residents. Addirionally, the purpose
of the ordinance was identified as being, in part, to
handle the K waste in the most efficient and
economically sound manner, to reduce the volume
of garbage and solid waste disposed of within the
municipality, and to conserve natural resources and
provide a clear and healthy environment to the
residents. Plaintiffs have not alleged any facts in
their complaint to counter the legitimate goals of the
township to the residents. Plaintiffs have not alleged
any facts in their complaint to counter the legitimate
goals of the township defendants. Therefore,
defendants® demurrer to  Count 1, tortious
interference  with  coniracls and  prospective
contracts, is hereby sustained.

FNS35. Plaintiffs have attached the complete ordinance
of the Borough of Dallas. They have informed the
court inn paragraph 16 of the complaint, however,
that each municipal ordinance is identical.

Defendants demur to the remaining counts of the
complaint relating to the deprivation of procedural
and substantive due process. Specifically, defendants
argue that the demurrer should be sustained in that
plaintiffs have not been deprived of a
constitutionally protected property right.
Defendants’ position is that the state of the Jaw
allows the township defendants to enact ordinances
which monopolize and control the coilections,
transportation and disposal of residential waste.
Further, in so doing, the fact that plaintiffs cannot
continue with contracts in place does not rise to the
level of unconstitutional impairment of contractual
obligations.

Plaintiffs correctly highlight the . lack of
Pennsylvania case law directly on point. It
incorrectly argues, however, that the lack- of case
law restricts this court’s abilily to sustain the
demurrer. We believe the statmtory law and he
decisional law cited herein supports and sustains the
actions of defendants. The Pennsylvania Borough
Code as well as the Pennsylvania Second Class
Township Code, clearly grant the township
defendants’ authority for the ordinances enacted.
[FN6] A comparison of the relevant Code sections
with the ordinances reveals that the township

defendants did not overstep the authority granted to -

them.
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FN6. 53 PS. §46202 and 53 P.S. §65708
respectively, With respect to defendant DAMA,, see
the Pennsylvania Municipal Authorities Act, 53 P.S,
§306.

Although it is our opinion that the minimal case law

coupled with legislative acts granting waste handling
powers to the township defendants would support
sustaining the demurrer, we cannot ignore the case
law from other jurisdictions. Foremost, we find
persuasive the U.S. Supreme Court cases cited by
defendants, California Reduction Co. v. Sanitary
Reduction Works, 199 U.S. 306 (1905), and
Gardner v. Michigan, 199 U.S5. 325 (1905}, long
ago established that municipalities can monopolize
and control the business of waste handling, ever if
doing so terminates the comperilion and contracts of
private waste haulers. Those cases unequivocally
addressed the issue of due process rights of private
hanlers by holding that municipal monopolies of the
garbage industry is not regarded as a taking of
private property and substantive due process does
not protect the property rights of garbage collectors.
Gardner, supra, 199 U.S. at 333. These cases have
continued Lo be the law.

Plaintiffs’ complaini does not contain any
allegations nor its brief any argument prompting us -
to disregard these enunciations by the highest court
of the land.

In reaching our decision, we have carefully
considered the allegations in the plaintiffs’
complaint as well as applicable statutory and
decisional law. Qur decision then has not been
reached lightly. Allowing citizens to have their day
in court has become a corperstone of our society.
We cannot, however, ignore the rights of defendants
by allowing this matier to continue as it is pleaded.
Plaintiffs will be granted an opportunity, if possible,
to correct the deficiencies. Therefore, we enter the
following

ORDER
It is hereby ordered and decreed that defendants’
demurrer is sustained.

Plaintiffs shall have 30 days to file an amended
complaini.

END OF DOCUMENT
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MEMORANDUM AND ORDER
V;AN ANTWERPEN, 1.
1. INTRODUCTION [EN1]

FNI. This memorandum assumes knowledge of the
facts of this case which are fully discussed in ICI v.
Buckwalter Explosives USA, Inc. ., 1998 WL 54355
(E.D.Pa. Jan.§, 1998).

#1 Defendant Vernon Parker has filed a motion to
reconsider our prior order denying summary
judgment as to the intentional interference with
contract complaint leveled against him by the
Plaintiff. For the reasons that follow we wilt gtam
the Defendant the relief which he seeks.

On January 8, 1997, this court dismissed every
count of the Plaintiff’s complaint, except one count
of intentional interference of contractual relations
against Defendant Vernon Parker. Buckwalter v.
ICI Explosives USA, Inc., 1998 WL 54355, *1
(E.D.Pa. Jan.8, 1998). In his imitial motion for
summary judgment, Defendant Parker argued that he
could not be liable, as a matter of law, for
interfering with Plaintiff’s employment relationship
because Plaintiff was an at-will employee.
Defendant, however, presented no case-faw to
support this position. We therefore asked the parties
1o re-brief the issue, focusing their attention on
matters of fact. Id. at *19-20. The parties
submirtted their briefs, and on February 27, [998,
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we held that, though we doubted the mernts of the
Plaintiff’s case, the Defendant had not met its
burden of showing that there were no issues of
material fact and that the Plaintiff was entitled to
take his case hefore a jury. February 27, 1998
Qrder,

On March 35, 1998, the Defendant filed a motion 1o
reconsider our February 27 Order denying summary
judgment. Plaintiff has directed our attention to
Hennessy v. Santiago, -— A.2d -——, 1998 WL
67384, *1 (Pa.Super.Feb 20, 1998), a Pennsylvania
Superior Court case that was decided on February
20, 1998--after Plainiiff bad fited both of his
memorandums of law discussing his motion for
summary judgment. This case directly supports
Defendant’s argument that Plaintiff cannot sue the
Defendant for intentional interference with
confractual relationships because the Plaintiff was an
at-will employee. For the reasons discussed below,
we will reconsider our prior memorandum and
orders in light of Hennessy and dismiss the
Plaintiff’s only remaining claun against Defendant
Vernon Parker.

I1. DISCUSSION
A. We Will Reconsider OQur Prior Memorandum
and Orders in Light of Hemmessy

The court in Hennessy, 1998 WL 67586 at *9,
explicitly held that under Pennsylvania law, "an
action for intentional interference with performance
of a contract in the employment context applies only
10 imterference with a prospeciive employment
relationship, whether at-will or not, not a presently
existing ar-will employment relationship."

While we do not agree with the superior court’s
reasoning in Hepnessy for the reasons already

-discussed in our January 8, 1998 Memorandum and

Order in this case, Buckwalter v. ICI Explosives
USA, Inc., 1998 WL 54355, *1, *19 (E.D.Pa.
Jan.8, 1998), we believe that Henpessy accurately
predicts how the Pennsylvania Supreme Court would
As the Third Circuit has
explained, "[i]n adjudicating a case under state law,
we are not free to impose our own view of what
state law should be; rather, we are to apply state
law as interpreted by the state’s highest court in an
effort to predict how that court would decide the
precise legal issues before us .... In the absence of

7
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guidance from the state’s highest court, we are to
consider decisions of the state’s intermediate
appellate courts for assistance in predicting how the
state’s highest court would rule.” Rush v. Scott
Specialty Gases, Inc., 113 F.3d 476, 486 (3d
Cir.1997)quoting Gares v. Willingboro Township,
90 F.3d 720, 725 (3d Cir.1996)). Thus,
considering the absence of any appellate case-law
stating otherwise, we predict that the ruie set out in
Hennessy would be adopted by the Pennsylvania
Supreme Court. We will therefore reconsider our
prior memorandum and orders in light of this recent
decision.

B. Under Henmessy, We Must Grant Defendant’s
Motion for Summary Judgment as a Matter of Law

*2 In our February 27, 1998 Order we stated that,
despite our own serious doubts of the merits of the
Plaintiff’s case, we felt that there was sufficient
evidence to eniitle the Plaintiff to fake its case
before a jury on the issue of intentional interference
with contractual relationships. We also noted that
Plaintiff had (barely) provided sufficient evidence to
survive summary judgment on the claim that Mr.
Parker interfered with the Plaintiff’s contract with
ICI by moving the Plaintiff’s job to Canada and
taking actions to ensure that Plaintiff would not
succeed Mr. Parker afier the Defendant left the
company. Plaintiff, however, cannot ‘succeed, as a
matter of law, oa his claim that Defendant interfered
with his then existing employment relationship with
ICI since Plaintiff was an at-will employee and,
under Hennessy, "an action for intentional
interference with performance of a contract in the
employment context applies only to interference
with a prospective employment relationship,
whether at-will or not, not a presently existing at-
will employment relationship.” 1998 WL 67586 at
*q, :

Plainnff tries to save his claim against Mr. Parker
by arguing that Mr. Parker also interfered with the
Plaintiff’s prospective employment relationships by
preventing Plaintiff’s transfer to Dallas to work as
an assistant to Mr. Brawner. However, Plaintiff
fails to provide sufficient evidence from which a
reasonable jury could find that Mr. Parker interfered
with Plaintiff’s prospective 1996 contract.

Indeed, the crux of Plaintiff’s case against the
Defendant is that Mr. Parker interfered with
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Plaintiff's 1992 contract, not that Defendant
interfered with the prospective 1996 contract. As
Plaintiff nimself admits, a "key component of the
Plaintiff's interference claim is the allegation that
Defendant Vernon Parker did not want the Plaintiff
to take over his (Parker’s) job because Parker
intended to ’take the work with him,’ so to -speak,
after he retired." Plaintiff’'s February 13, 1998
Supplemental Memorandum of Law ("Plaintiff’s

Supplemental Memorandum " at 5. Indeed, the

grand  majority of  Plaintiff's  Supplemental
Memorandum, which sets out the facts which
support Plaintiff’s case, is devoted to proving that
Defendant interfered with the 1992 contract.

Plaintiff, however, fails to provide evidence from
which a jury could conclude that -Mr. Parker
interfered with the Plaintiff’s prospective 1996 job
in Dallas working for Mr. Brawner. At various
peints throughout the Supplemental Memorandum
Plaintiff asserts that Mr. Parker sabotaged Plaintiff’s
prospective  job  working with Mr. Brawner.
However, Plaintiff relies solely on assumptions and
conjectures.

Plaintiff asserts that Mr. Brawner withdrew
Plaintiff’s offer after Mr. Brawner visited the U.K.
where he met with Messrs. Hammersmith, Ransom
& Holdswerth and that Mr. Holdsworth was the
Defendant’s supervisor.  Plaintiff’s Sopplemental

" Memorandum at 15. Yet the mere fact that Mr,

Brawner withdrew Plaintiff’s offer some time after
meeting with the Defendant’s boss does not, in any
way, prove that Mr. Parker interfered with the 1996

contract. ' :

*3 Plaintiff also asserts that .Mr. Clinch, Mr.
Brawner’s supervisor, wrote a memorandum which
stated that he agreed that Mr. Buckwalter should
move to Dallas. Plaintiff states that "[iln this
document, Mr. Clinch ... approved the Plaintiff’s
move. {o the new position in Dalias. Nevertheless,
this job never came about. Therefore the question
must be asked: why? This is another jury question.
If all the °channels had been cleared[,]’ and the
transfer ... approved ... then something must have
happened to destroy the Plaintiff’s chances before
the position ever came toe pass.”  Plaintiff’s
Supplemental Memorandum at 16.  Plaintiff,
however, presents no evidence that the "something
that must have happened," was the interference of
Mr. Parker. Again, Plainiiff is trying to make a

A
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case based merely on his own assumptions.

Plaimiff atso points 10 evidence thar Mr. Parker
wag angry at the Plaintiff because of accusations
made by the Plaintiff that the Defendant was
planning on taking some of ICI's legal business with
him when he moved 10 his new job at a British Law
Firm. Plaintiff claims that "what impact all of this
had on the Plaintiff's demise three months
afterwards is certainly an issue to be looked ar by
the jury.” Plaintiff’s Supplemental Memorandum at
17. However, again while Plaintiff shows that Mr,
Parker may have had a motive to sabotage Plaintiff’s
1996 contract, Plaintiff presents no evidence that
Vernon Parker acmally did anything to interfere
with the prospective 1996 contract.

Plaintiff also points to a 1995 memo, written by
Mr. Brawner, which States that Mr. Brawner was
"overwhelmed by the ferocity and the uniformity
with which the 1CI legal function has turned on one
of its awn that it hras hired, rated highly over many
years, and now wanis to dump.”  Plaintiff’s
Supplemental Memorandum at 20. However, this
"piece de resistance " (as the Plaintiff. calls it) relates
to the 1992 contract and not the proposed 1996
contract. Thus, this evidence {even had it named
Mr. Parker directly) does not support Plaintiif’s
claim that the Defendant interfered with his
prospective 1996 contract.

One of the reasons that the Plaintiff’s job was
ultimately withdrawn was that Plaintiff would have
worked for Mr. Brawner and Mr. Brawner had
decided to leave ICI. "It is the Plaintiff’s position
that Defendant Vemeon Parker influenced the
negotiations between Plaintiff and Brawner, and, as
part and parcel of these interventions, Brawner
became a casualty as well. A jury should be
allowed to consider whether Brawner was 'forced to
retire’- (as intimated by Vemon Parker im his
deposition) in order to stop the Plaintiff from getting
the Dallas job." Plaintiff’s  Supplemental
Memorandum ‘at 22-23. However, though Plaintiff
presents some evidence that Mr. Brawner's
retitement may not have been entirely voluntary,
again he provides no evidence that Mr. Parker did
anything to force Mr. Brawner to retire.

*4 Finally, Plaintiff points to a memorandum from
Mr. Herlihy which states, "From what | have heard

of Chuck Buckwalter, I have to question whether we -
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want him involved in ICT Explosives’ issues in the
manner which Joe Brawner appears to be
contemplating shouldn’t this be stopped?”
Plaintiffs  Supplemental Memorandum at 27.
Plaintiff claims that the "inference arises, that Mr.
Herlihy may have been receiving negative
information about the Plaintiff from Defendant or
from Defendant’s boss, Fred Pearsor.” Yer again,
Plaintiff has provided not one shred of evidence that
Mr. Herlihy in fact received any negative
information from the Defendant--this is just the
Plaintiff’s unsupported assumption.

Indeed, after close examination of the evidence
offered by the Plaintiff, we find that there is no
evidence from which a reasonable jury could
conclude that -Mr. Parker interfered with the
Plaintiff’s prospective 1996 contract. And, while
there is evidence from which a jury might possibly
be able to find that the Defendant interfered with
Mr. Buckwalter's existing employment relationship
by transferring the Plaintiff’s job to Canada, under
Hennessy, Plaintiff cannot succeed on this claim as a
matter of law. We will therefore grant summary
judgment and dismiss the intentional interference of
contract claim against Mr. Parker.

III. CONCLUSION

We will reconsider our January 8, 1998 Opinion
and our February 27, 1998 Order in light of
Hennessy. We conclude that, as a matter of law,
Plaintiff cannot sue the Defendant for intentionally
interfering with his employment with 1CT as a patent
attorney because, under Hennessy, a Defendant
cannotf interfere with an existing at-will employment
relationship. We further find that Plaintiff’s claim
that Mr. Parker interfered with his progpective 1996
Dallas contract is not supported by any evidence
from which a reasonable jury could find for the

- Plaintiff. We will therefore vacate our February 27,

1998 Order in this case and issue a new order
dismissing the intentional interference with contract
complaint against Defendant Vernon Parker.

An appropriate order follows.
ORDER
AND NOW, this 25th day of March, 1998, upon

consideration of Defendants’ ICI Explosives USA,
Inc., ICI Americas, Inc., Imperial Chemical
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Industries, PLC, November 14, 1997 Motion for
Summary Judgment and Supporting Memorandum
of Law; Defendant Vernon Parker’s November 14,
1997 Motion for Summary Judgment and
Supporting Memorandum of Law;  Plaintiff’s

Complaint; Plaintiff’s December 2, 1997 Answer to -

and Memorandum of Law in Opposition to Motion
for Summary Judgment Filed by Defendants ICI
Explosives USA, Inc., ICI Americas, Inc., and
Imperial Chemical Industries, PLC;  Plaintiff’s
December 2, 1997 Answer to and Memorandum of
Law in Opposition t¢ Motion for Summary
Judgment Filed by Defendant Vernon Parker;
Defendant Vemon Parker’s Jamuary 30, 1998
Supplementat Memerandum of Law in Support of
Summary Judgment; Plaintiff’s February 13, 15998
Supplemental Memorandum of Law Filed Pursuant
to the Court’s Prelimipary Memorandum and Order
Dated January 8, 1998; Defendant Vernon Parker’s
March 5, 1998 Motion and Memorandum of Law in
Support of His Motion for Reconsideration; and
Plaintift’s March 19, 1998 Memorandum of Law in
Opposition to Defendant Vernon Parker’s Motion
for Reconsideration, it is hereby " ORDERED
consistent with the foregoing memorandum that:

*35 1. Defendant Vernon Parker’s March 5, 1998
Motion for Reconsideration is GRANTED;

2. This court’s February 27, 1998 Order denying
Defendant Vernon Parker’s November i4, 1997
Motion for Summary Judgment is VACATED;

3. Defendant Vernon Parker’s November 14, 1997
Motion for Summary Judgment is GRANTED with
respect to Count III of Plamntiff’s Complaint
charging Vemon Parker with Intentional
Interference with' Contractual Relationships;

4, The remaining counts of Plaintiff’s complaint
are DISMISSED against ali Defendants pursuant to
this court’s January 8, 1998 Memorandum and
Order;

5. Judgment is entered in favor of all Defendants
and against the Plaintiff. This case is closed.

END OF DOCUMENT
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GLABERMAN ASSOCIATES, INC., dba
Chiristmas Promotions,
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J. KINDERMAN & SONS, dba Brite Star |
Manufacturing Company and Brite Star Hong
Kong.

No. CIV. A. 98-3711.

United States District Court, E.D. Pennsylvania,
Feb. 25, 1999.
MEMORANDUM

ONEILL.

*} In this diversity action, plaintiff alleges breach
of contract and a variety of commercial torts. [FN1]j
Beforé the Court is defendant’s motion to dismiss
the complaint for failure to state a claim upon which
relief can be granted. See Fed.R.Civ.Proc. 12{(b)(6).
For the reasons set forth below, the motion will be
granted.

FN1. Plaintiff filed suit in the United States District

Court for the Eastern District of New York. On July

13, 1998, that Court, inter alia, granted defendant’s

motion to transfer venue to this Court. See Court’s

Memorandum and Order dated July 13, 1998 (Sifton,
* Chief Judge).

L

In considering defendant’s motion to dismiss, I
accept as true the well- pleaded factual allegations in
the complaint and construe them in the light most
favorable to plaintiff. [ may grant the motion only if
I determine that piaintiff may not prevail under any
set of facts that may be proven comsistent with the
allegations. Hishon v. King & Spalding, 467 U.S.
69, 73, 104 S.Ct. 2229, 81 L.Ed.2d 59 (1984);
Jordan v. Fox, Rothchild, O'Brien & Frankel, 20
F.3d 1250, 1261 (3d Cix.1994).

1I.

The following facts are alleged in plaintiff’s
complaint. Plaintiff Glaberman Associates, Inc.,
[FN2] a New Jersey corporation owned by Sam
Glaberman, sells Christmas decorations to retailers
in the New York and New Jersey areas. Defendant
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J. Kinderman & Sons, doing business as "Brite Star
Manufacturing  Company,” ("Brite Star") is a
Pennsylvania partnership that manufactures and
imports Christmas decorations. {Compl.{§ 1-3.)
[FN3]

FNZ2. D/b/a2 "Christmas Promotions.™

FN3. Defendant contends, and plaintiff has not
disputed, that Kinderman & Sons is actually a
Penpsylvania corporation. See Mem. and Order
dated July [3, 1998, supra, at 2, note 1.

On February 1, 1996, Sam Glaberman and Brite
Star entered into a written agreement that was to last
through the 1996 calendar year. [FN4] It appears
from the complaint that the parties undertook two
different sorts of transactions pursuant to this
agreement. First, Glaberman served as a sales
representative for certain established Brite Star
accounts in the New York area, for which he was
paid by commission. Second, Glaberman made so-
called "drop ship" sales of Brite Star products to his
own established customers, who had not previously

_ bought Brite Star products and/or had not been able

to obtain credit from Brite Star to buy its products.
(Compl. 99 5, 14, 17.) Pursuant to "drop ship" sales
arrangements, which are customary in the Christmas
decorations industry, the sales representative
(Glaberman) buys decorations  from the
manufacturer (Brite Star) and sells them at a higher

‘price to his own customers ({retailersy. Upon

receiving an order, the manufacturer ships the
products directly to the sales representative’s
customer but does not bill the customer. Rather, the
manufacturer bills the sales representative, who then
bills his customers, the retailers. Thus, Glaberman’s
drop ship customers did not know the prices he ‘paid
to Brite Star and therefore could not learn the
amount of his "middleman” mark-up. (See Compl. §
11-16.) .

FN4., Plaintiff incorporates the sales agresment in his
complaint, but only one page of the two page
contract is attached to the complaint. The entire
contract is attached as Exhibit A to Defendant’s
Supplemental Brief filed August 27, 1998.

The coniract between Glaberman and Brite Star
expired at the end of 1996 and was not renewed.
Giaberman alleges that Brite Star failed to pay
$8,622.07 in commissions due him under this

A1
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contract, and sues in part to recover this sum.
(Compl. 9§ 6-9.) Defendant does not challenge the
legal sufficiency of this claim in its motion to
dismiss.

%2 The remainder of plaintiff’s claims, which
defendant does challenge, concern defendant’s
alleged conduct immediately following the
tertnination of the parties’ contract at the end of
1996. The complaint alleges in relevant part:

19. [After the relationship between plaintiff and
defendant terminated] defendant Brite Star
contacted the "drop ship" customers of Glaberman.
20. Defendant told customers of plainiff, inter
alia, that becausc Sam Glaberman no longer
represented the defendants that the cusiomers could
save 10% to 20%. Defendant, Brite Star
disclosed the prices paid by Glaberman to Brite
Star to Glaberman’s "drop ship" customers.

21. Defendani, by its aforesaid actions, caused
Glaberman embarrassment, harm and damages and/
or disparaged plaintiff Glaberman in the Christmas
decorations trade....

These allegations are elaborated upon by Sam
Glaberman in an affidavit, which 1 will consider as
evidence of additional facts plaintiff might allege in
support of its claims should it be granted leave to
amend its complaint. According to the affidavir,
defendant sent a letter to all plaintiff’s drop ship
customers staring that they could save 10-20% by
buying direct from Brite Star. [FN5] Glaberman
further states "on information and belief" that as a
follow-up to the letter defendants’ representatives

FN5. According 1o the affidavie, the letter stated:
Please take notice that as of Jamuary 1, 1997 Sam
Glaberman and Christmas Promotions no longer
represent Brite Star Manufacturing Company.

Buy direct and save 10% to 20%. Either Leon
Vilinsky or John Sherow will be calling you for a
February Toy Show appointment. _

Don’t wait until late spring to review Christmas
decorations. You’ll miss early buy order discounts in
February.

Hope you had a good sell-through [sic]

Regards,

Sandy Kinderman Vice President

Brite Star Mfg.

made statements to my drop ship accounts to the
effect that T was over. charging [sic] them, cheating
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them, disclosed my cost prices to my drop ship
customers and lowered Brite Stars quotations using
exactly the same items [ sold to specific drop ship
customers to undercut my best prices, (0 make me
look overpriced. Brite Star specificaily told my
customers what my cost prices were, "

(Glaberman Aff. at 10-11.) As a result, plaintiff
lost eighteen of his long- time drop ship customers
and had to lower his prices to keep three others. (1d.
at 1i.)

Plaintiff claims that as a result of -defendant’s
actions he has lost or will lose sales of $1.5 million
and profits of $250,000. He seeks compensatory and
punirive damages on a variety of contract and tort
theories: (1) breach of coniract; (2) breach of
defendant’s confidential relationship with plaintiff;
(3) willful and malicious breach of contract; and (4}
tortious interference with plaintiff’'s business
relationships. Plaintiff has withdrawn a claim for
unfair competition.

III.

As an initidl matter, I note that the parties disagree
as to whether this action 1s governed by New York
or Pennsylvania law. Because there is no conflict
between New York and Pennsylvania law with
regard to any of plaintiff’s claims, I will not engage
in a choice of law analysis. See Williams v. Stone,
109 F.3d 890, 893 (3rd Cir.1997); Howard v.
Clifton Hydraulic Press Co., 830 F.Supp. 708, 7i2
(E.D.N.Y.1993).

A,

Glaberman first alleges that Brite Star breached its
contract with him “by disclosing information 10
plaintiff’s customers that defendant was obligated to
conceal," (Compl. at § 25.) The information to
which plaintiff apparently refers is his costs for Brite
Star products. (See Compl. § 20.) In other words,
plaintiff claims that Brite Star is liable in contract
for disclosing its own prices to potential customers.

*3 These allegations fail to state a claim for breach
of contract for the simple reason that they do not
identify any contractual obligation that was
breached. [FN6] According to plaintiff’s allegations,
the one and only written contract between the pariies
expired in 1996. Plaintiff does not identify, and I
have not found, any provision in that contract
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requiring that Brite Star keep the prices it charged
Glaberman confidential after the parties’ relationship
expired. (See Def.Supp.Brief, Ex. A.) Nor, as to
the drop ship sales, does plaintiff allege or attach to
the complaint any contract requining Brite Star to
keep the prices it charged Glaberman secret after the
sales were compieted. [FN7)

FN6. To state a claim for breach of contract,
plaintiff must, of course, allege both the exiseence
and the breach of a contractual obligation. See, e.g.
Universal Marine Medical Supply, Inc. v,
Lovecchig, 1998 WL 354050, at ¥7 (E.D.N.Y. June
30, 1998) (setting forth elements of breach of
contract claim under New York law) Rototherm
Corp. v- Penn Linen & Uniform Service, Inc., 1997
WL 419627, at *12 (E.D.Pa. July 3. [997) (setting
forth elements of claim under Pennsyivania law),

FN7. Plaintiff appears to argue that both industry
custom and an oral promise made by Sandy
Kinderman obliged defendamt to keep the prices it
charged (Glaberman confidential from his "drep ship”
customers. See Compl. § 15 ("The custom and usage
of ’'drop ship’ sales mandates that shipper’s cost
prices be kept confidential from drop ship customers.
The customer ig invoiced by the shipper, the shipper
is invoiced by the manufacturer. The manufaciurer
ships directly to the customer"); Glaberman Aff, at
8-0 (stating that Sandy Kinderman "orally agreed that
prices charged to Glaberman were to be kept
confidential .... be assured me that my cost prices
would be kept from my drop ship cusiomers and the
packing slips would block out any prices from being
shown to the purchasers of the goods.”) Plainriff
makes no allegations, however, from whence it could
be inferred that such an obligation of confidentiality
was to continue even after the shipper-manufacturer
relationship had ended. To the contrary, the
allegations suggest that such a duty existed only with
regard to the actual performance of the “drop ship”
sales arrangements.
In any event, any “industry custom” requiring that
prices be kept secret even after the drop-ship sale is
made and the manufacturer and shipper have
terminated  their relationship would be an
unenforceable artificial restraint on trade. Cf. 5]
" Handling Systems, Inc. v. Heisley, 753 F.2d 1244,
1257 (3d Cir.1985) ("[T]he information SI wishes to
enjoin appellants from using {the identuy of the
vendors and the price of their merchandise) is
already in the hands of third parties--i.e., the bearing
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suppliers--whag have every incentive, and every right,
@ disclose it to thelr customers. To prevent
appellants from using this information would put an
undue burden on the innocent vendors, as well as
place an artificial constraint on the free market. ")

In sum, there was no contractual obligatlon that
defendant could have breached when it solicited
plaintiff’s customers in early 1997. Accordingly,
plantiff's claims for breach of coniract and for
"malicious and willful” breach of contract will be
dismissed.

B.

Plaintiff next claims that Brite Star breached a
confidential relationship by revealing his costs (i.e.,
Brite Star’s prices) to his retail customers. (See
Comp!. 99 28-29.) A tort claim for breach of a
confidential relationship may arise where the
defendant owes the plaintiff a duty of confidentiality
independent of a contract. See, e.g., Morelli v,
Leach & Garner Co., 1986 WL 3576, at *2
(E.D.Pa. March 20, 1986) (applying Pennsylvania
law and concluding that, where alleged breach of
duty of confidentiality arose within scope of a
contract, claim for breach had to be brought in
contract rather than tort}; Feinman v. Parker, 675
N.Y.8.2d 711, 712 (N.Y.App.Div.1998) (breach of
a contract does not give rise fo tort claim unless duty
independent of coniract is viclated). In a commercial
context, such a duty may arise if the relationship
between the parties involves a trade secret. [FN3]
Thus, the threshold issue presented by plaintiff’s
clalm is "not ,whether there was a confidential
relationship, but whether, in fact, there was a trade
secret to be misappropriated.” Tyson Metal

Products, Inc. v. McCann, 376 Pa.Super. 461, 546

A2d 119, 121 (Pa.Super.Ct. 1988}, If a trade secret

was invelved, the next guestion is whether it was

improperly obtained or improperly used or disclosed
by the defendant. See Restatement (First) of Torts §
757 {1939,

FNg&. Aside from trade secret cases, claims
concerning confidential relationships (or fiduciary
duties) arise in both the New York and Pennsylvania
case law in the context of unequal relationships in
which one party relies upon or places trust in the
greater strength or knowledge of another. See, e.g.,
Drapeau v. Joy Technologies, Inc., 447 Pa.Super.
560, 670 A.2d 165, 172 (Pa.Super.Ct.1996)
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(concurring opinion) (4 confidential relationship is
one "with trust and reliance on one side and a
corresponding opportunity {0 abuse that (rust for
personal gain on the other™) (citation omited). The
sgonger or more knowledgeable party in such
relationships may be required to act with the utmost
good faith and in the best interests of the weaker
party. See e.g., Rebidas v. Murasko, 450 Pa.Super.

346, 677 A2d 33], 334 (Pa.Super.Ct.1996)

(attorney (rustee in confidential relationship with
seitlor of tust); In the Matter of the Estate of Marie
Antoinette, 238 A.D.2d 762, 6357 N.Y.S.2d 97, 98
(N.Y.App.Div.1997) (elderly decedent had been in
confidential relationship with uniece who persuaded
her 10 change her will e nisce’s benefit); cf. Socigie
Nationale D’Exploitation Indusirielle des Tabacs et
Allumettes v. Salomon Brothers Int’l. Led., 674
N.Y.S.2d 648, 649 {N.Y.App.Div.1998)
(confidentia! relationship may arise between parties
o a business relationship); Drapeau, 670 A.2d at
172 {(concurring opinion) (same).

No such relationship appears from plaindff's
aliegations here. The parties are businesses which
are experienced in their industry and undertook an
arms-length contractual relationship. There is no
basis in the complaint or in reason for finding that
defendant was obligated to act in other than its own
imerests. To the extent plaintiff relied upon
defendant to act otherwise, his reliance was
unreasonable. See, e.g., Gaidon v, Guardian Life
Ins. Co. of Am., 679 N.Y.5.2d 611, 61!
{(N.Y_App.Div.1998) (even if  confidential
relationship exists, plaintiff must show his reliance
was reasonable to recover for breach).

To determine whether certain information could
constitute a trade secret, both New York and
Penngylvania courts look to § 757 of the
Restatement (First) of Torts. See SI Handling
Systems, Inc. v. Heisley, 753 F.2d 1244, 1256 (3d
Cir.1985); Tyson, 546 A.2d ar 121; Hancock v.
Essential Resources, Inc., 792 F.Supp. 924, 926
(S.D.N.Y.1992). The factors to be considered
include: (1) to what exient the information is known
outside of the owner’s business; (2) whether the
information is known by others involved in the
owner’s business; (3) the measures taken by the
owner to keep the information secret; (4) the value
of the information to the owner and its competitors;
(5) the effort and money spent to develop or obtain
the inforination; and (6) the difficulty with which
the information could be obtained or duplicated by

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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others. Restaiement (First) of Torts § 757 cmi b,

*4 Plainff appears to allege that two types of
confidential information were misappropriated by
defendani; (1) the identities of his customers and (2)
his costs (i.e., the prices he paid defendant for its
products). As to the latter, [ think it obvious that
plaintiff’s cosis--i.e., Brite Star’s prices-- could not
constitute a trade secret. [FN9] Even if they could,
however, the information was Brite Star’s, not
plaintiff’s. Absent a contractual obligation not to do
so, Brite Star was entitled to disclose its prices to
whomever it wished.

FNS. Cf. Tyson Metal Products. Inc. v. McCann,
376 Pa.Super. 461, 546 A2d 119, 121-122
(Pa.Super.Ct.1988) (refusing to enjoin plainitfs
former employee from revealing to a competitor the
prices plainiff paid & supplier and holding that the
supplier’s price list was not a trade secret); SI
Handiing Systems, Inc. v. Heisley, 753 F.2d 1244,
1257 (3d Cir.1985) (" "Material sources and costs’
are ‘something that would be learned in any
productive industry.” "), quoting Van Products Co.
v. General Welding and Fabricating .Co., 419 Pa.
248, 213 A.2d 765, 776 (Pa.1963).

1 also think it clear that the identities of plaintiff’s
customers is not information entitled o trade secret
protection. ‘There is nothing in plaintiff’s allegations
to suggest that his customers were not readily
ascertainable to the extent they were not already
known to Brite Star. (See Compl. § 14 ("Sales made
by "drop ship" were to customers of Glaberman’s
who were unable to obtain credit from Brite Star
and/or were not prior customers of Brite Star.").) At
any rate, plaintiff does not allege that he ook any
steps to "keep these customers "secret,” that they
could have been kept secret, or thar defendant could
not have identified them- easily through independent
means. Thus, there are no allegations 10 support a
claim that plainiiff’s customer list could constitute a
irade secret. Compare Hancock v. Essential
Resources, Inc., 792 F.Supp. 924, 926-27
(5.D.N.Y.1992) (noting "[glemerally where the
customers are readily ascertainable outside the
employer’s business as prospective users or
consumers of the employer’s services or products,
irade secret profection will not attach" 10 cusiomer
information) (citation and inner quotations omitted).

Defendant’s alleged disclosures of plaintiff’s costs
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and its solicitation of his customers did not involve
any information entitled o trade secret protection.
As plaintiff alleges no other facts that conld give
rise to a duty of confidentiality on defendant’s part,
his claim for breach of confidential relationship
must be dismissed.

C.

Finally, plaintiff claims that defendant tortiously
interfered with his prospective business relations
when it “disclosed confidential and private
information” to his customers "in such a way as to
intentionally cause embarrassment, harm and injury"
1o his longstanding business relationships. (Compl.§
§ 43-44.) Again construing the complaint liberally
in plaintiff's favor, these allegations appear to refer
to defendant’s conduct in disclosing his costs to his
customers and stating that plaintiff was
"overcharging” and "cheating” them. (See Comyp. ¢
20; Glaberman Aff. at 10-11.)

Both New York and Pennsylvania courts look to the
Restaternent (Second) of Torts § 768 to define the
scope of the cause of action for tortious interference
with prospective business relations. [FN10] See,
_e.g., Hannex Corp. v. GMI, Inc., 140 F.3d 194,
205-206 (2d Cir.1998) (applying New York law);
Brokerage Concepts, Inc. v. U.S. Healthcare, Inc.,
140 F.3d 494, 529- 31 (3d Cir.1998) (applying
Pennsylvania law). A claim for this tort will lie only
where a defendant acted without privilege or
justification and for the purpose of harming
plaintiff’s business relations. Brokerage Concepts,
Inc. v. U.S. Healthcare, Inc., 140 F.3d 494, 530
(3d Cir.1998), citing, inter alia, Pelagotti v. Cohen,
370 Pa.Super. 422, 536 A.2d 1337, 1343
(Pa.Super.Ct.1988); Thompson Coal Company v.
Pike Coal Company, 488 Pa. 198, 412 A.2d 466,
470 (Pa.1979). In this case, defendant claims the
competitor’s privilege set forth in § 768 of the
Restatement (Second) of Torts, which provides in
relevant part:

FN10. Plaintff's complaint merely asserts a claim
for "tortious interference” with its "longstanding
[business] relationships;” it does.not specify whether
the claim is one for interference with existing
contracts or with only prospective or terminal-at-will
contracts. The distinction is significant under both
New York and Pennsylvania law, both of which
follow the Restatement (Second) of Torts. Compare
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§ 768(i), quoted in the text above, with § 768(2)
{"The fact that one is & competitor of another for the
business of a third person does not prevent his
causing a breach of an existing coniract with the
other from being an improper interference if the
contract is not ferminable at will.")

It is clear from the complaint, however, that plaintiff
can only be asserting a claim for improper
interference with prospective business relations, as
(1) there is no allegation that defendant interfered
with any exzisiing contract between plaintff and one
of its customers and (2) the allegations show that
plaintiff's relationships with customers involved only
prospective sales or terminable-at-will contracts for
saies.

*3 (1) One who intentionally causes a third person
not to enter into a prospective contractual relation
with another who is his competitor or not to
continue an existing contract terminable at will
does not interfere improperly with the other’s
relation if.

(a) the relation concerns a matter involved in the
competition between the actor and the other and

(b) the actor does not employ wrongful means and
{¢) his action does not create or continue an
unlawful restraint on trade and

(d) his purpose is at least in part to advance his
interest in compeling with the other.

Restatement (Second) of Torts § 768 (1977).

It is clear on the face of the complaint that
defendant was acting as a competitor with plaintiff
and seeking 1o advance 1ts own competitive interests
when it contacted plaintiff’s customers and
attempted to sell its products to them directly.
{FN111 Plaintiff does not contend otherwise.
Accordingly, defendant may be held liable for
tortious interference with plaintiff’'s prospective
business relations only if it "employ[ed] wrongful
means” in its competitive efforts.

FNI1L. See BLACKS® LAW DICTIONARY 284
(defining “competitors™ as "persons endeavoring to
do the same thing and each offering to perform the
act, furnish the merchandise, or render the services
better or cheaper than his rival"); see also Compl. §
28 (defendant "exploitfed] information about
plaintiff’s business for its own economic benefit”}, {
32-35 (stating claim, now withdrawn, that defendant
unfairly competed with plaintiff).
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"Wrongful means” as used in § 768 includes
"physical violence, fraud, civil sulis and criminal
“prosecutions,” § 768, cmt, e, and may also include
conduct that is independently actionable. See
Brokerage Concepts, 140 F.3d at 531; Hannex
Corp., 140 F.3d at 206. No such conduct has been
aileged by plaintiff. Plaintiff alleges that defendant
disclosed the prices it charged plaintff to his

customers and did so in "such a way as 1o

intentionally” cause plaintiff embarrassment. While
this conduct may have humiliated plaintiff and hurt
his business, it simply does not constirute the sort of
criminal, fraudulent, or independently-actionable
conduct reguired to support a claim for tortous
interference  againgt a  business  competitor.

Accordingly,  plaintiff’s claim for tortious
interference must be dismissed.

Conclusion

Plaintiff’s only remaining claim is for the
$8,622.07 in commissions Brite Star allegedly owes

it under the 1996 contract. As this claim does not

meet the amount in coniroversy requirement for
diversity jurisdiction, see 28 U.S.C. § 1332, I have
discretion as 1o whether I will exercise supplementai
jurisdiction over the claim pursuant to 28 U.S.C. §
1367(c). See Shanaghan v. Cahill, 58 F.3d 106 (4th
Cir.1995); Friedrich v. U.S. Computer Systems,
Inc., 1996 WL 32888, at *3-4 (E.D.Pa. Jan.22,
1996). Because I discern no compelling reason at
this early stage of the litigation to exercise
supplemental jurisdiction over the claim, 1 decline to
do so. Accordingly, Count I will be dismissed
without prejudice. [FN12]

FN12. The attention of plaintiff's counsel is directed
o 42 Pa.C.S.A. § 5103(b).

ORDER

AND NOW, this day of February, 1999, upon
consideration of defendamis’ motion to dismiss the
complaint for failure to state a claim upon which
relief may be granted pursuant to Rule 12(b)(6} and
the parties’ filings related thereto, it is hereby
ORDERED that the motion is GRANTED

*6¢ (1) plaintiff's first cause of action, for
commissions allegedly due from defendants, is
DISMISSED without prejudice; and

(2) the remainder
DISMISSED.

END OF DOCUMENT
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Lisa A. RICHETTE, Plaintiff,
V.

PHILADELPHIA MAGAZINE; Philadelphia
Magazine, a division of Metracorp;
Metrocorp; Eliot Kaplan, Editor Loren Feldman,
* Executive Editor; Duane

Swiercyzynski, Defendants.

No. 802,

Court of Commen Pleas of Pennsylvania,
Philadelphia County.

Jan, 23, 1996.
A. Charles Peruto, Philadelphia, PA, for plaintiif.

Alan Lieberman, Schnader, Harrison, Segal &
Lewis, Philadelphia, PA, for defendants.

ORDER
GRIFO, Senior Judge.
*1 AND NOW, this 18th day of January, 1996,
Defendants’ Preliminary Objections are herehy
disposed as follows:
A, Defendants’ Preliminary Objection in the nature
of a demurrer to Count I, Plaintiff’s claim for libel,

is GRANTED.

B. Defendants’ Preliminary Objection in the nature
of a motion for more specific pleading to Count II,

Plaintiff’s claim for invasion of privacy, is

GRANTED.

C. Defendants’ Preliminary Objection in the nature
of a demurrer to Count II, Plaintiff’s claim for
intentional infliction of emotional distress, is
GRANTED.

D. Defendants’ Preliminary Objection in the nature
of a demurrer to Count IV, Plaintiff’s claim for
negligent infliction of emotional distress, is
GRANTED.

E. Defendants’ Preliminary Objection in the nature
of a demurrer to Count V, Plaintiff’s claim for false
light, is GRANTED.
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F. Defendants’ Preliminary Objection in the nature
of a demurrer to (first) Count VI, Plaintiff’s claim
for negligence, is GRANTED.

G. Defendants’ Preliminary Objection in the nature
of a demurrer to (second) Count VI, Plaintiff’s
claim for punitive damages, is GRANTED.

H. Plaintiff is hereby granted leave to file an
amended complaint as to Count [I only within
twenty (20) days.

STATEMENT OF REASONS

Before the Court are - Defendants’ preliminary
objections 10 Plaintiff’s complaint setting forth
seven separate counis, asserting respectively, libel,
invasion of privacy, intentional infliction of
emotional distress, negligent infliction of emotional
distress, false light, negligence, and punitive
damages, Defendants argue that Plaintifi’s complaint
must be dismissed for falure to state a cause of
action. In reviewing preliminary objections in the
nature of a demurrer, the Court must accept as true
the well-pleaded material facts of the party against
whom the motion is granted, and all reasonable
inferences drawn therefrom. Lampus v. Lampus, -
Pa. -, 660 A.2d 1308, 1309 (1995). In addition,
in order fo sustain the demurrer, it is essential that
the Plaintiff’s complaint indicate on its face that
Plaintiff’s claim cannot be sustained, and the law
will ot permit recovery. id.

Plaintiff in this action is the Homnorable Lisa A.
Richette, a Court of Common Pleas Judge for the
First Judicial District of the Commonwealth of

'Pennsylvania. The basis of Plaintiff's defamation

claim is an article that appeared in the July, 1993,
edition of Philadelphia Magazine, entitled "Five.
Angry Men". The article focused on the activities of
a group of elderly men who attend trials for
entertainment at Philadelphia’s City Hall. In
describing a day in the life of these men,
collectively known as Roving Jurors, the author
made passing mention of the Plaintff, the
Honorable Lisa A. Richette.

One of the Roving Jurors sitting in Plaimiff’s
courtroom at City Hall is quoted on page 48 as
saying: "She’s an emotional wreck. She’s always in
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a world of confusion”. The same individual is
quoted as saying that if he sees the Plaimiff waiting
to get to the elevator, he’ll slow up fust to make sure
they don’t share a car. Also on page 48, the author
of the article describes an incident in the courtroom:
*2 Richette has just called a recess because the wire
on her bench microphone is frayed. She was
throwing a minor hissy fit a minute ago, but now
she's talking to her court assistants about Israeli
chocolate.

On page 30, the article describes Plaintiff on the
phone, during recess, apparently 10 a seamstress.
One of the Roving Jurors comments: "There’s a case
going on and she’s worried about a dressmaker”. On
page 50, two paragraphs later, another Roving Juror
refers to Plaintiff as "a horse’s ass”, in disagreement
with a sentence imposed by Plaintiff upon a eriminal
defendant.

Count 1 of the complaint avers a cause of action
against Defendants for libel. In an action for
defamation:

[A] trial court must first determine whether the
offending statement, taken in context, would be
interpreted by a reasonable reader as defamatory. If
not, the court should dismiss the action.

MacElree v. Philadelphia Newspaper, Inc., 437 Pa.
Super. 598, 650 A.2d 1068, 1070 (1994). The

plaintiff has the burden of proving the defamatory

character of the publication. 42 Pa.C.S.A. §
8343(a)(1) (1982). Under Pennsylvania law:

A communication is defamatory if it tends to deter
third persons from associating with the subject of
the communication or to harm his reputation by
lowering him in the estimation of the community.
Pargno v. QO'Connor, 433 Pa, Super, 570, 574, 641
A.2d 607, 609 (1994}.

In  determining whether certain  types of
communications are defamatory, Pennsylvania
courts have held that statements which are merely
embarrassing or annoying to the subject do not rise
to the level of defamation. Kryeski v. Schott Glass
Technologies, Inc., 426 Pa. Super. 105, 116, 626
A.2d 595, 600 (1993). Expressions of opinion are
not actionable. Id. at 116, 626 A.2d at 601.
"Whether a particular statemeiit constitutes a fact or
an opinion is a question of law for the triai court to
determine.” Mathias v. Carpenter, 402 Pa. Super.
358, 362, 587 A.2d 1, 3 (1991). A cerain amount
of vulgar name- calling is tolerated, on the theory
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that it is properly understood by reasonable listeners
to amount to nothing more. MacElree, 437 Pa.
Super. 598 at ---, 650 A.2d at 107!, ciung
Restatement (Second) of Torts § 566, cmi. e (1984).

In the case at bar, we agree that the descriptions of
Plaintiff  are  unflattering, annoying  and
embarrassing, but they are far from libelous. Courts
in Pennsylvania have found other far more offensive
characterizations non- defamatory. See, e.g.,
MacElree v. Philadelphia Newspaper, Inc., 437 Pa.
Super. 398, 650 A.2d 1068, 1070 (1994) {referring
to an individual as a racist is not enough to support
a defamation action).

We find, therefore, that the statements published
about Plaintiff, when taken in context, do not rise to
the requisite leve! to support a claim for defamarion.
Further, we find that the statements made by the
Roving Jurors about Plaintiff constitute expressions
of their opinion and, as such, are not actionable.
Finally, the vulgar name-calling quoted in the article
is not defamarory since reasonable readers recognize
that it is merely rhetoric and nothing more.
Accordingly, since we find that the published
statements are not defamatory and are only
expressions of opinion, Plaintiff’s claim for libel
must be dismissed.

*¥3 Plaintifi’s second claim is for invasion of
privacy. Under Pennsylvania law, the cause of
action for invasion of privacy is not one tort, but a
complex of four. Curran v. Children’s Service
Center of Wyoming County, Inc., 396 Pa. Super.
29, 38, 578 A.2d §, 12 (i990).

These four potential causes of action consist of: (1)
unreasonable intrusion upon the seclusipn of
another; (2) appropriation of the other’s name or
likeness; (3) unreasonable publicity given to the
other’s private life; and, (4) publicity tha
unreasonably places the other in a false light before
the public.

id., citing Restatement {Second) of Torts § 652A
(1984). Since Plaintiff fails to aver which tort serves
as the basis for her claim in Count II of the
complaint, we must grant Defendants’ motion for
more specific pleading to Count II.

The basis for Count III of Plainfiff’s complaint 15 a
claim for intentional infliction of emotional distress.
In Pennsylvania, the tort of intentional infliction of
emotional distress has not been adopted or made part
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of the law. Armstrong v. Paoli Memorial Hosp.,
430 Pa. Super. 36, 43, 633 A.2d 605, 608 n.!
(1993). Ouwr Supreme Court, however, has
acknowledged that the tort exists as described in
Restatement (Second) of Tonts § 46(1). Fewell, No.
01828 Pins. 1994, 1995 WL 501424, at *4 (Pa.
Super. Aug. 24, 1995). In order to prevail, a
Plaintiff must show that the Defendant’s conduct
was intentional, outrageous, and that the resulting
emotional  distress has produced medically
documented physical symptoms. Armstrong, 430
Pa. Super. at 43, 633 A.2d at 608. In the case at
bar, we find that the Defendants’ conduct does not
rise to the level of ouirage required to support a
ctaim for intentional infliction of emotional distress.
Additionally, since Plaintiffl has not averred the
existence of medically documented physical
symptoms resulting from Defendants’ conduct, we
must dismiss Count IiI for failure to state a cause of
action.

Count-1V of Plaintiff's complaint is a claim for
negligent infliction of emotional distress. In arder to
sustain a cause of action for negligent infliction of
emotional distress, a Plamtiff must demonstrate
some type of physical injury or harm. Fewell v.
Besner, No. 01828 Pitts.1994, 1995 WL 501424, at
*5 (Pa. Super. -Aug. 24, 1995). See also, Armstrong
v. Paoli Memorial Hosp., 430 Pa. Super. 36, 633
A.2d 605 (1993) (physical injury must be averred 10
sustain action for negligent infliction of emotional
distress). Since Plaintiff"s complaint does not aver
physical harm or imjury, we must dismiss Plaintiff’s
claim for failure to state a cause of action for
negligent infliction of emotional distress.

Count V of Plaintiffs complaint states a cause of
action for invasion of privacy, false light. Under
Pennsylvania law, a Plaintiff must show that a
publication is not true, is highly offensive to a
reasonable person, and is publicized with knowledge
of its falsity and in reckless disregard of the false
light in which the Plaintiff would be placed. Parano,
433 Pa. Super. at 575, 641 A.2d at 609, citing
Restatement (Second) of Torts § 652E, cmt. b
(1984). Further, a publication must cause mental
suffering, shame or humiliation to a person of
ordinary sensibilities. Neish v. Beaver Newspapers,
Inc., 398 Pa. Super. 588, 597, 581 A.2d 619, 625
(1990). A tortious invasion of privacy exists only
when: ) :

*4 [Tthe defendant knows that the plaintiff, as a
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reasonable man, would be justified in the eyes of
the community in feeling seriously offended and
aggrieved by the publicity. It is only when there is
such a major misrepresentation of his character,
history, activities or beliefs that serious offense
may reasonably be expected to be taken by a
reasonable man in his position, that there is a cause
of action for invasion-of privacy.

Curran, 396 Pa. Super. at 39-40, 578 A.2d at 12-
13, citing Restatement (Second) of Toris § 652E,
cmt. ¢ (1984).

In the presemt case, we find that the statements
made by ithe Defendants in the magazine article
cannOt be considered Thighly offensive to a
reasonable person. The remarks of a few elderly
men who observe trials for entertainment are hardly
the kind of offensive comments that serve as the
basis for a cause of action for the tort of invasion of
privacy. We do not find that Plaintiff has been
piaced in a false light, nor do we find that a person
of ordinary sensibilities would experience intense
mental suffering, shame or humiliation as a result of
the publication, Accordingly, we dismiss Plaintiff’s
claim for invasion of privacy, false light.

Count VI (first) of Plaintiff’s complaint states a
cause of action for negligence. In a defamation
action, a public official or public figure must
produce clear and convipcing evidence of actual
malice as a prerequisite to liability. McDermott v.
Biddle, 436 Pa. Super. 94, 107-08, 647 A.2d 514,
520-21 (1994), citing New York Times Co. v.
Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d
686 (1964). "Mere negligence or carelessness is not
evidence of actual malice”, Reiter, 436 Pa. Super. at
197, 647 A.2d at 5635.

"It is the function of the court to ascertain in the
first instance whether the plaintiff is a public or
private figure”. lafrate v. Hadesty, 423 Pa. Super.
619, 623, 621 A.2d 1005, 1007 (1993).
Pennsylvania Courts have consistently held that
public officials are public figures who are required
to establish actual malice rather than mere
negligence in a defamation action. See, e.g.,
Sprague v. Walter, -— Pa. Super. -, 656 A.2d 890
(1995) (former assistant district attorney must prove
acmual malice); Reiter v. Manna, 436 Pa. Super,
192, 647 A.2d 562 (1994) (political candidate must
prove actual malice); McDermott v. Biddle, 436 Pa.
Super. 94, 647 A.2d 514 (1994) (Supreme Court
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Justice must prove actual malice); Coleman v,
Philadelphia Newspapers, Inc., 391 Pa. Super. 140,
570 A.2d 552 (1990) (president of city council must
prove actual malice).

In light "of Plaintiff's position as a Court of
Common Pleas Judge, we find that Plaintiff is a
public figure who must plead and prove actual
malice in a defamation action. Accordingly, we
dismiss Count VI (first) of Plaintiff’s complaint for
failure to state a cause of action.

Count VI (second) of Plainiiff’s complaint states a
claim for punitive damages. Pennsylvania Courts
have addressed the issue of punitive damages is a
public official defamation case:

*5 [IJn order to recover both compensatory and
punitive damages, the plaintiff must not only prove
actual malice, but must also demonstrate that the
defendant acted with commoen law malice in
publishing the defamatory statement. Common law
malice involves conduct that is outrageous because
of the defendant’s evil motive or his reckless
indifference to the rights of others, and is
malicious, wanton, reckless, willful, or oppressive.
Sprague, --- Pa. Super. at %BF---, 656 A.2d at
922.

With regard to proof of actual malice, Pennsylvania
Courts have stated:

Reckless disregard for the truth, i.e. actual malice,
is not measured by whether a reasonably prudent
man would have published, or would have
investigated before publishing. There must be
sufficient evidence to permit the conclusion that the
defendant in fact entertained serious doubts as 1o
the truth of his publication. Publishing with such
doubts shows reckiess disregard for truth or
falsity.... {[W]hile it arguably may be negligent not
check independently the veracity of information
before publication, this fault does not rise to the
level of actual malice. .

Reiter, 436 Pa. Super. at 197, 647 A.2d at 565.

In determining whether a defendant’s conduct rises
to the requisite level to establish common law
malice, the focus is on the defendant’s disposition
toward the plaintiff at the time of the wrongful act.
Id. "Thus, before punitive damages will be allowed
in a case involving the defamation of a public
official, the plaintiff must prove that the defendant
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displayed actual or apparent ill will." Id. "This is so
because punitive damages in public official
defamation actions are specifically intended to
punish and deter publication with actual or apparent
il will." Id. "Therefore, in the conrext of a public
official defamation action, punitive damages must be
limited to only those cases where common law
maiice is shown.” Id. Accordingly, whenever the
defendant’s actions are of such an outrageous nature
as to demonstrate intentional, willful, wanton or
reckless conduct resulting from either an evil motive
or because of a reckless indifference to the rights of
others, an assessment of punitive damages is proper.
Id.

in the case at bar, we find that the allegations
contained in Plaintiff’s complaint do not contain the
requisite facts amounting to outrageous conduct, iil
will and actual malice. Since punitive damages are
not recoverabie under the facts averred in the
complaint, Defendanis’ preliminary objections are
granted.

Finally, "[a] request for punitive damages does not
constitute a cause of action in and of itself. Rather, a
request for punitive damages is merely incidental to
a cause of action”. Nix v. Temple Univ. of the
Commw. Sys, of Higher Educ., 408 Pa. Super. 369,
380, 596 A.2d 1132, 1138 (19%1). Count VI
(second) of Plaintiff’s complaint is a request for
punitive damages that cannot stand as an
independent cause of action. Accordingly, we
dismiss Count VI (second) for failure to state a
cause of action.

END OF DOCUMENT
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persons, by the following means and on the date stated:

Name: Means of Service: Date:
Ethan N. Halberstadt, Esquire First Class Mail February 9, 2000
POWELL, TRACHTMAN, LOGAN, (postage prepaid)

CARRLE, BOWMAN & LOMBARDO, P.C.
475 Allendale Road, Suite 200
King of Prussia, PA 15406

Attorney for Plaintiffs

Bryant D. Lim

Attormney Identification No. 78738
Morgan, Lewis & Bockius LLP
1701 Market Street

Philadelphia, PA 19103

(215) 963-5165
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CERTIFICATION OF SERVICE

This s to certify that in this case, assigned to Judge Paula Francisco Ott, complete copies
of all papers contained in the Brief in Suppost of the Preliminary Objections of Defendant PP&L,
Inc. to Plaintiff’s Complaint and Praecipe for Determination have been served on the following

persons, by the following means and on the date stated:

Name: Means of service: Date:
Ethan N. Halberstadt, Esquire First Class Mail February 9, 2000
POWELL, TRACHTMAN; LOGAN, (postage prepaid)

CARRLE, BOWMAN & LOMBARDO, P.C.
475 Allendale Road, Suite 200
King of Prussia, PA 19406

Attorney for Plaintiffs

ryant D. Lim

Attorney ldentification No. 78738
Morgan, Lewis & Bockius LLP
1701 Market Street :
Philadelphia, PA 19103

(215) 963-5165



COMMERCIAL UTILITY CONSULTANTS - : COURT OF COMMON PLEAS
VSs. : CHESTER COUNTY, PENNSYLVANIA
BA POWER & LIGHT CO. : NO. 99-09800

PRAECIPE TC REASSIGN

TO THE PROTHONOTARY:

The above-captioned case has been transferred to the HONORABLE

KATHERINE B.L. PLATT. Please mark your records accordingly.

BY THE COURT:

(Tor (7 /MM/




COMMERCIAL UTILITY CONSULTANTS
Plaintiff,

IN THE COURT OF COMMON PLEAS OF
CHESTER COUNTY, PENNSYLVANIA

CIVIL ACTION — LAW

V.
PENNSYLVANIA POWER & LIGHT JURY TRIAL DEMANDED
COMPANY

Defendant. NQO. 99-09800
ORDER
AND NOW_ this dayof , 2000, upon consideration of defendant

Pennsylvania Power and Light’s Preliminary Objections to the Complaint and plaintiff

Commercial Utility Consultants’ response thereto, it is hereby ORDERED that the Preliminary

Objections are OVERRULED. Defendant is DIRECTED to file an Answer to the Complaint

within ten (10) days of the date of this Order.

KOP:155900.12557-21

BY THE COURT:




POWELL, TRACHTMAN, LOGAN, CARRLE,

BOWMAN & LOMBARDO, P.C. u : ';___
By:  Ethan N. Halberstadt P
Attorney Identification No. 57544 T Bi Ol LE

By:  Mary J. Pedersen

Attorney Identification No. 80552 .o AT
475 Allendale Road, Suite 200 A Y
King of Prussia, PA 19406 e
Tel: 610.354.9700 / Fax: 610.354.9760

COMMERCIAL UTILITY CONSULTANTS [IN THE COURT OF COMMON PLEAS OF
| Plaintiff, CHESTER COUNTY, PENNSYLVANIA
Y
v. A V CIVIL ACTION — LAW
PENNSYLVANIA POWER & LIGHT JURY TRIAL DEMANDED
COMPANY
Defendant. NO. 99-09800

PLAINTIFF’S RESPONSE TO DEFENDANT’S PRELIMINARY OBJECTIONS

Plaintiff Commercial Utility Consuitants (“CUC”), through its undersigned counsel,
hereby Ljesponds to defendant Pennsylvania Power and Light Company’s (“PP&L™) preliminary
objections as follows:

1. Admitted.

2. Denied. The averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for itself. A true and correct copy of the Complaint is
attached hereto as I?;xhibit “A”

3. Denied. The averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for itself.

4. Denied. The averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for itself.

5. Denied. The averment of this paragraph attempts to characterize the provisions of
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a document of record which speaks for itself.
6. Denied. The averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for itself.
7. Denied. The averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for itse.lf.
8. Denied. The averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for itself.
9. Dented. The averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for itself.
I Response to Preliminary Objection in the Nature of a
Demurrer for Failure to State a Cause of Action for Existing
Contractual Relations — Pa. R.Civ.P. 1028(a)(4)
10.  Denied as a conclusion of law to which no response is required.
11. Denied. The averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for itself.

12 Denied. To the contrary the Complaint specifically alleges that once plaintiff’s

recommendations are implemented, the customer is obligated to pay plaintiff for a specific period
of time. (Complaint, paragraph 5). That period of time is generally 60 months.

I3, Denied as ‘a conclusion of law to which no response is required.

14, Denied. Plaintiff is an independent utility consultant. The “shared savings”
agreements are consulting agreements not employment agreements. Plaintiff is not an employee
of its customers.

I5. Denied as a conclusion of law io which no response is required.

WHEREFORE, plaintiff CUC respectfully requests that this Court overrule defendant

PP&L’s preliminary objection to plaintiff’s claim for tortious interference with existing
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contractual relations and award plaintiff such other relief as deemed appropriate by this Court.
11 Response to Preliminary Objection in the Nature of a
Demurrer for Failure to State a Cause of Action for
Prospective Contractual Relations — Pa.R.Civ.P. 1028(a)(4)

16. Denied as a conclusion ot law to which no response is required.

17. Denied. The averment of this paragraph auempis to characterize the provisions of
a document of record which speaks for itself.

18. Admitted. Plaintiffs are not asserting any claim for tortious interference with
prospective contractual relations and theretore, this preliminary objection 1s improper and
Lnnecessary.

19. Denied as a conclusion of law to which no response is required.

WHEREFORE, plaintiff CUC respectfully requests that this Court overrule defendant
PP&I.’s second preliminary objection and award plaintitf such other relief as deemed appropriate
by this Court.

III.  Response to Preliminary Objection to Plaintiff’s Claim for

Punitive Damages Because the Underlying Tort Claims Fail as
a Matter of Law or in the Alternative Plaintiff has not Alleged
Facts Sufficient to Demonstrate Evil Motive or Reckless

Indifference to the Rights of Others — Pa.R.Civ.P. 1028(a)(4)

20. Admitted.
21. Denied. To the contrary plaintiff has asserted a valid claim for tortious
interference with existing contractual relations.

22.  Denied. To the contrary. plaintiff’s Complaint alleges sufficient facts to
demonstrate that defendant’s conduct was malicious, outrageous, and in reckless disregard to
plaintiff’s contractual rights for purposes of disposing of preliminary objections. (See, e.g.,
Complaint, paragraphs 16-33).

23. Denied.

L2
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WHEREFORE, plaintiff CUC.respectfully requests that this Court overrule defendant
PP&L s preliminary objection to plamtiff’s claim for punitive damages and award plainuiff such
other relief as deemed appropriate by this Court.

1V.  Response to Preliminary Objection and Motion to Strike Based

Upon Plaintiff’s Failure to Join in Separate Counts Their
Separate Causes of Action, Thereby Failing to Conform to the

Rules of Law and Rules of Court — Pa.R.Civ.P. 1020(a)(1),
1028(d)(2)

24. Admutted. It is admitted the CUC has asserted a claim against PP&L for tortious
interference with existing contractual relations. (See, Complaint, paragraphs 16-33).

25. Denied. The allegations of paragraphs 35-36 of the Complaint assert “another
form of damage” suffered by plaintiff as a result of defendant’s tortious interference with existing
contractual relations and do not purport to assert a separate cause of action for tortious
interference with prospective contractual relations. -

26.  Denied as a conclusion of faw to which no response is required.

217. Admitted.

28. Denied for the reasons set forth in the foregoing paragraphs which are
incorporated herein as if set forth at length.

WHEREFORE, plaintiff CUC respectfully requests that this Court overrule defendant
PP&L’s preliminary objection to strike plaintiff’s Complaint for failure to conform to
Pa.R.Civ.P. 1020(&)(1) as said objection is improper and unnecessary and award plaintiff such
other relief as deemed appropriate by this Court.

V. Response to Preliminary Objection and Motion to Strike Based
Upon Plaintiff’s Failure to Attach the Written Contracts at
Issue— Pa.R.Civ.P. 1019(h), 1028(a)(2)

29. Denied. The averment of this paragraph attempts to characterize the provisions of

a document of record which speaks for itself.
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30. Denied. The averment of this paragraph attempts to characterize the provisions
of' a document of record which speaks for itself.

31 Denied. The averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for iiself.

2. Admitted.

L)

3. Denied as a conclusion of law to which no response is required.

L

WHEREFORE, plaintiff CUC respectfully requests that this Court overrule defendant
PP&L’s preliminary objection to strike plaintift’s Complaint for failure to conform to
Pa.R.Civ.P. 1020(d)(1), and award plaintiff such other relief as deemed appropriate by this Court.

VI.  Response to Preliminary Objection and Motion to Strike Based

Upon Plaintiffs’ Inclusion of Scandalous and Impertinent
Matter -- Failure to Conform to Rule of Court -- Pa.R.Civ.P.
1028(a)(2)

34. Denied as a conclusion of law to which no response is required. Denied further
for the reason that the corresponding paragraph characterizes the Complaint, a document of
record that speaks for itself.

35. Denied. ’_fhe averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for itself. |

36. Denied. The averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for itself.

37.  Denied as a conclusion of law to which no response is required. Denied further
for the reason that the corresponding paragraph characterizes the Complaint, a document of
record that épeaks for itself.

38. Denied for the reasons set forth above in paragraphs 34-37.

WHEREFORE, plaintiffs CUC respectfully requests that this Court overrule defendant
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PP&L s preliminary objection seeking to strike plaintiff’s Complaint for alleged inclusion of

scandalous and impertinent matter and award plaintiff such other relief as deemed appropriate by

this Court.

VII. Response to Preliminary Objection and Motien to Strike Based
Upon the Insufficient Specificity of the Pleadings — Pa.R.Civ.P.

1028(2)(3)
39. Denied as a conclusion of law to which no response is required. Denied further as
plainfiff has pled sufficient facts to satisty the Pennsylvania Rules of Civil Procedure and has set
forth a valid cause of action for tortious interference with existing contractual relations.
40. Denied as the averments of this paragraph attempt to incorporate facts and issues
not of record in this proceeding. Demied further as plaintiff has pled sufficient facts to satisfy the
Pennsylvania Rules of Civil Procedure and has set forth a valid cause of action for tortious

interference with existing contractual relations.

41. Denied as a conclusion of law to which no response is required. By way of further

answer see answers to paragraphs 39 and 40 above.

WHEREFORE, plaintiff CUC respectfully requests that this Court overrule defendant
PP&L’s preliminary objection seeking to strike plaintiff’s Complaint for alleged inclusion of -
scandalous and impertinent matter and award plaintiff such other relief as deemed appropriate by

this Court.

- VIII. Response to Preliminary Objection and Motion to Strike Based
upon Plaintiff’s Alleged Inclusion of Scandalous and
Impertinent Matter— Pa.R.Civ.P. 1028(a)(2)

42. Admitted.

43, Denied in part. Admitted in part. It is admitted that on November 23, 1999 CUC

and Public Utility Service Corporation filed a Complaint against PP&L in this Court. The
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. remainder of the averments in this paragraph attempt to characterize the provisions a decument
of record which speaks for 1tself.

44, Denied. The averment of this paragraph attempts to characterize the provisions of
a document of record which speaks for itself.

45. Dented. The averment of this paragraph attempts to characterize the provisions of
a document of record which speakg for itself. Denied further as a conclusion of law to which no
response is required. It is further denied that the Complaint contains any scandalous or
impertinent matter. By way of further answer CUC incorporates its responses to paragraphs 34-
38 above as if set forth at length herein.

WHEREFORE, plaintiff CUC respectfully requests that this Court overrule defendant
PP&L’s preliminary objection seeking to strike the Complaint for alleged inclusion of

scandalous and impertinent matter and award plaintiff such other relief as deemed appropriate by

this Court.

POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWMAN & LOMBARDO, P.C., P.C.

Date: March 1. 2000 By: MNKPMLM ,/) QM_

'Ethan N. Halbelstadt
Mary J. P dérsen
Attorneys for Plaintiff
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.. CHESTER COUNTY COux

CIVIL COVER EET

1. CASE CAPTION: 1A, CASE NO.:
COMMERCIAL UTILITY CONSULTANTS v.

PENNSYLVANIA POWER & LIGHT COMPANY,

known as PP&L, INC.

2. PLAINTIFF(s): (Name, address)
COMMERCIAIL YIILITY CONSULTANTS
1556 McDahiel Drive

Westtown Business Center

West Chester, PA 19380

4. DEFENDANT(s): (Name, address)
PENNSYLVANIA POWER & LIGHT
COMPANY, Now known as PP&L,
2 North 9th Street
Allentown, PA 18101

INC.

oF COMMON PLEAS

950750

‘ not staple or attach on this side

LAY
1
)
L

3. PLAINTIFF’S COUNSEL:

{Name, firm, address, telephone and attorney ID#)
. Ethan N. Halberstadt / Atty ID#57544

Powell, Trachtman, Logan, Carrle,
Bowmén & Lombardo, P.C.
475 Allendale Rd., Suite 200

King of Prussia, PA 192406

610.354.97060

5. ARE THERE, ANY RELATED CASES?

{see C.C.R.C.P.200B)
A ves Q No . = 5
IFYES, SHOW CASE NOS, AND CAPTIONS: @ TN
Commerclal Utility Consultan t’g,r:and
Public Utility Service Coipor u—a’gi;g'n
Pennsylvania Power & Lighf,Co '}n"‘ﬁy,
riow known as PP&L, Ific. > © -7
R
o ERW
= qﬂc

6. IF THIS IS AN APPEAL FROM A DISTRICT JUSTICE JUDGMENT, WAS APPELLANT (] PLAIﬁ‘-‘I"IFEéIB

(] DEFENDANT IN THE ORIGINAL ACTION?

7. CASE CODE: 43

8. IS THIS AN ARBITRATION CASE?
(Arbitration Limit is $50,000. See C.C.R.C.P. 1301.1)

ARBITRATION CASES ONLY

An Arbitration hearing in this matter is

scheduled for at in the Jury Lounge,
Chester County Court House, West Chester, PA.
The parties and their counsel are directed to report
to the Juror’s Lounge for an arbitration hearing in
‘this matter on the date and time set forth above,
This matter will be heard by 2 Board of Arbitrators
at the time, date and place specified but, if one or
more of the parties is not present at the hearing, the
matter may be heard at the same time and date
before a judge of the court without the absent party

or parties. There is no right to a trial de novo on
appeal from a decision entered by a judge.

DESCRIPTION: (see reverse side)

D Yes’

FILE WITH: Prothonotary of Chester County, 2 North High Street, Suite 130, P.O. Box 2748, West Chester, PA 19380-0991

u:»
Other

@ No

NOTICE OF TRIAL LISTING DATE

Pursuant to C.C.R.C.P. 249.3, if this case is not
subject to compulsory arbitration it will be
presumed ready for trial twelve (12) nionths,ﬁ-gm
the date of the initiation of the suit and will be
placed on the tria) list one (1) year from the date
the suit was filed unless otherwise ordered by the
Court.

To obtain relief from automatic trial listing a party
must proceed pursuant to C.C.R.C.P. 249.3(b),
request an administrative conference and obtain a
court order deferring the placement of the case on
the trial list until a later date..

THIS COVER SHEET IS REQUIRED BY C.C.R.F. 1018.1 (b) AND MUST BE SERVED UPON ALL OTHER . *
"PARTIES TO THE ACTION IMMEDIATELY AFTER FILING. SUBMIT ENOUGH COPIES FOR SERVICE

SEE REYERSE SIDE FOR CASE CODES AND DESCRIPTIONS (DETACH PRIOR TO FILLING QUT)

PROTHONOTARY - FORAM 2146.2 REV. 759 |



POWELL, TRACHTMAN, LOGAN, CARRLE,

BOWMAN & LOMBARDO, P.C.
By:  Ethan N. Halberstadt
Attorney Identification No. 57544
475 Allendale Road, Suite 200
King of Prussia, PA 19406
Tel: 610.354.9700 / Fax: 610.354.9760

COMMERCIAL UTILITY CONSULTANTS

[Westtown Business Center
'West Chester, PA 19380,
Plaintiff

V.

COMPANY now known as PP&L, Inc.
D North 9th Street
Allentown, PA 18101,

THE COURT OF COMMON PLEAS OF

1556 McDaniel Drive CHESTER COUNTY, PENNSYLVANIA

PENNSYLVANIA POWER & LIGHT CIVIL ACTION — LAW

Defendant. ’ .
JURY TRIAL DEMANDED
[NO.
COMPLAINT
NOTICE AVISO

You have been sued in court. if you wish to defend
against the claims set forth in the following pages, you must take
action within twenty (20) days after this complaint and notice are
served, by entering a written 2ppearance personally or by attorney
and filing in writing with the court your defenses or objections to
the claims set forth against you. You are warned that if you fail to
do so the case may proceed without you and & judgment may be
entered against you by the court without further notice for any
money claimed in the complaint o for any other claim or relief
requested by the plaintiff. You may lose money or property or
other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT
GONCE. [F YOU DO NOT HAVE A LAWYER OR CANNOT
AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET
FORTH BELOW TO FIND OUT WHERE YOU CAN GET
LEGAL HELP.

LAWYER REFERRAL SERVICE
LEGAL REFERENCE SERVICE
[5 West Gay Street

West Chester, PA 19380
(610) 429-1500

KOP:145850.12557-01

Le han demandado a usted en-la corte, Si usted quiere
defenderse de estas demandas expuestas en las paginas siguientes,
usted tiene veinte (20) dias de plazo al partir de la fecha de la
demanda y la notificacion. Hace falta asentor una eomparencia
escrita 0 en persona o con ua abogado y entregar a 1a corte en
forma escrita sus defensas o sus Dbjt.ClOﬂCS a las demandas en
contra de su persona. Sea avisado que si usted no se defiende, la
corte tomara medidas y puede continuar la demanda en contra
Suya sin previo.aviso o notificacion. Ademds, la conte pucde
decidir a favor del demandante y requiere que usted cumpla con
todas las provisiones de esta demanda. Usted puede perder dinero
o sus prepiedades v otros dereckos importantes para usted.

" LLEVE ESTA DEMANDA A.UN ABOGADO

INMEDIATAMENTE. SINO TIENE ABOGADOQ O S[ NO
TIENE EL DINERQO SUFICIENTE

PAGAR TAL SERVICIO, VAYA EN PERSONA O LLAME
POR TELEFONO A LA GFICINA CUYA DIRECCION SE
ENCUENTRA ESCRITA ABAJO PARA AVERIGUAR DONDE
SE PUEDE CONSEGUIR ASISTENCIA LEGAL.

SERVICIO DE REFERENCIA LEGAL

Telephono:

SERVICIO DE REFERENCIA LEGAL

15 West Gay Street

West Chester, PA 19380 .
Telefono: (610) 429-1500




POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWNAN & LOMBARDO, P.C.

By:  Ethan N. Halberstadt

Attorney Identification No. 57544

475 Allendale Road, Suite 200

King of Prussia, PA 19406

Tel: 610.354.9700 / Fax: 610.354.9760

COMMERCIAL UTILITY CONSULTANTS [IN THE COURT OF COMMON PLEAS OF
1556 McDaniel Drive CHESTER COUNTY, PENNSYLVANIA

[Westtown Business Center
West Chestgr, PA 19380,

Plaintiff,
Y.
PENNSYLVANIA POWER & LIGHT CIVIL ACTION —LAW
COMPANY now known as PP&L, Inc. :
2 North 910 Street . |
|Allentown, PA 18101,
Defendant.
TURY TRIAL DEMANDED
NO.

COMPLAINT

1. Plaintiff herein is Commercial Utility Consultants ("CUC"). CUC is a sole
proprietorship with a usual place of business at 1556 McDaniel Drive, Westtown Business
Center, West Chester, Pennsylvania 19380.

2. Defendant herein is the Pennsylvania Power & Light Company, now known as
PP&L, Inc. (hereiﬁafter”PP&L"), a Pennsylvania public utility with a registered place of business
located at 2 North 9th Street, Allentown, Pennsylvania, 18101.

3. CUC is in the business of, infer alia, providing utility consulting services. CUC
generally provides utility consulting services pursuant to "shared savings" written contracts with
its customers. The "shared savings" agreements are typically one page documents wherein the

utility consultant agrees to review the rates, tariffs, discounts, riders and total charges that apply

KOP:149850.12557-01




@ | @
to the customer’s utility billings and to submit recommendations to the customer for possible
savings, credits or refunds. No payment is owed to the consultant unless the customer
implements the recommendation and experiences utility savings, credits, or refunds.

4, CUC’s customers find its contracts attractive because they do not have to pay
CUC anything unless savings are found. As is standard in the utility consulting industry, CUC
generally receive 50% of any credit or refund they obtain for their clients, as well as 50% of the
savings that results from its recomméndations over a period of time. Once the period expires, the
customer continues to enjoy the full amount of the savings as long as the rate remains available.
Pursuant to this arrangement, CUC only receives payment for as long 45 its customer continues
to enjoy the savings resulting from their recommendations.

5. As a result of years of experience in the industry, CUC his expertise in examining
its customers’ utility billings and in finding rates and tanffs that will save its customers
significant sums.

6. In the event that the CUC is able to find savings for its customers, it typically
submits a written letter of recommendation to the 'customer or sets up a face-to-face meeting to
review the recommendations and, depending upon ‘the recommendation made, to review the pros
and cons of implementing the recommendation. In most instances, however, there is no

downside to a recommendation. Most recommendations involve rate changes that have no

impact on the customer’s operations.

7. It was not until recently that there were changes effected by the legislature to
begin to "deregulate” utility service in Pennsylvania. These changes are slowly being made. At
the time of most of the events aescribed in this Complaint, however, pﬁblic utilities in
Pennsylvania were not dere~gulated. As a result, the public utility servicing a particular area had
a literal monopoly on utility service in that area.

8. As a result of this virtual monopoly, prior to derégulation the public utilities had

very little need for marketing their services or for showing their customers ways in which the
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customer could Iower its utility bills. From a practical standpoint, there was no competition for
the public utility and any recommendation to the customer that would save the customer money
wbuld necessarily mean less money for the public utility. Under these circumstances, the public
utilities had little incentive to save their customers money in their utilit_y bills.

9. Although every public utility has a statutory duty to provide customers with the
most advantageous rate available, PP&L frequently failed to do so. Simply put, although PP&L
had a legal duty to inform its customers about the availability of Better rates, it had not economic
incentive to do so; by passively allowing its customers to use higher rates than necessary, PP&L
enjoyed a substantial windfall at its customers’ expense.

10.  Utility consultants, such as CUC, are successful in finding their customers savings
for the foregoing reasons. Although lower rates and tariffs are available, the public utility has no
incentive to bring these rates and tariffs to the customer’s attention. CUC, on the other hand, is
highly motivated to find lower rates and tariffs for its customers because they are only paid if,
they succeed in doing so.

11.  Like other public utilities, at all times relevant to this lawsuit PP&L had
"marketing representatives" who were its primary contact with industrial custornerg for purposes
of, inter alia, marketing the benefits of increasing production, and therefore electric usage, in the
PP&L distributipn area. Marketing representatives also purportedly assisted induétrial
customers in understanding PP&L’s complex rate structure, and making decisions about what
rate was best for their business. Given its "public utility" status, customers were generally led to
believe that the marketing representatives were looking 6ut after the customer’s best interests.

12. | CUC has had substantial success.assisting PP&L’s industrial customers achieve
significant savings in their electric utility costs.

13.  Inevery instance, CUC’s recommendations to its industrial customers were
entirely consistent with the principles and policies giving riée to the recommended rate,

including, inter alia, economic development and system reliability. However, in many instances
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PP&L chose to ignore those principles and policies in order to increase its bottom line at its
customers’, and the Commonwe;ﬂth’s, expense.

14, Over the course of their dealings in the PP&L regi.on, it is estimated that CUC
has saved their customers millions of dollars in utifity saviggs, further advancing the policies and
principles which gave rise to the approval of the economic development and system reliability
rates. However, these savings have partially diminished the substantial windfall which PP&L
enjoys when charging more than the most advantageous rates available.

15.  Inaddition to underrnining PP&L’s w:mdfall, CUC has also caused PP&L
representatives to be put in the uncomfortable position of having failed to disclose or recommend
the most advantageous rate available. CUC’s successes often lead to distrust and tension
between the marketing representative and his customer contact, as the customer cannot
understand why they were forced to pay a consultant to find a cheaper rate or tariff. The
marketing representatives often éome away looking badly in the eyes 6f the customer.

16.  In addition to the foregoing, PI_’&_L’S marketing representatives envy what they
perceive to be the large sums of II-IOHCY earned by CUC. Some PP&L’s representatives have
taken the "if you can’t beat them join them approach” and have bec0me‘utility consultants
themselves. Others, including at least one high level PP&L employee, Oliver Kaspar, have
moonlighted as a utility consultant in competition with CUC while still an employee of PP&L.

17.  The upshot of the foregoing is that PP&L, by and through its agents, employees
and representatives, has taken afﬁrzﬁ.e{tive éct-io'n designed to interfere with CUC’s ability to
service their customers and to obtain the greatest level of savings for its customers. This active
interference has taken numerous forms.

18.  Atall relevant times PP&L was aware of the written contracts that CUC maintains
with its customers. Correspondence to CUC’s customers makes clear that, at all material times,
PP&L was aware of the terms of the written contracts between CUC and its customers.

19.  In addition to the foregoing, one PP&L representative, Larry Collins, went so far
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as to misrepresent himself to CUC in an effort to gain information about its utility consulting
business. Mr. Collins contacted CUC and advised that he was "Carroll Collins” and that he
represented Schoolhouse Graphics and that he might be able to. get additional business for CUC
through-the Lancaster County Schoo! District. Mr. Collins requested all sales matgrials from
CUC, which were forwarded by CUC’s sales manager. CUC thereaiter investigated the matter
and learned that thé person who had called was, in fact, Larry Collins. Mr. Collins was not
interested in CUC’s materials for Schoolhouse Graphics or the Lancaster County School District;
rather, he was gathering information on behalf of PP&L.

20.  Atthetime of thcla foregoing incident, Larry Collins had aiready displayed open
hostility towards CUC in conjunction with some of CUC’s clients. For instance, after CUC had
presented recommendations to Kutco Printing & Produéts, Inc. and Reading Alloys, Mr. Collins
advised those customers that they did not need CUC’s assistance, that they should stay away
from companies like CUC, that the customers should not deal with CUC but should deal directly
with PP&L, and that PP&L would provide the same service as CUC without charge. At the time
he made these statements Mr. Collins was aware that the customers were under written contract
with CUC. In addition, as it relates to Kutco Printing & Products Company, Mr. Collins refused
to apply PP&L’s Industrial Development Initiatives Rider as required by the terms of PP&L’s
own-tariff. When advised that he was applying the tariff improperly, Mr. Collins informed CUC
that he could implement the IDIR anyway that he wanted.

21.  Mr. Collins is not the only PP&L representative to interfere with CUC’S customer
contracts. In fact, PP&L representatives regularly interfered with CUC’s contractual relations by
informing CUC’s customers that the customers did not need CUC’s assistance and that PP&L
would do the work for the customers at n<; charge. These statements were not made in the
context of gene'ral marketing, but rather with full knowledge of the- terms of CUC’s shared
savings agreements, the fact that CUC’s had already pro.vided recommendations to their

customers, and with the intent to induce the customers to breach their contracts with CUC.
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Without access to PP&L’s files, CUC cannot identify every client with whom PP&L actively
interfered. However, the clients inc;lude Kutco Printing & Products Company, Bigbee Stee! and
Tank Company, Buck Company, Inc., Gentex Corporation, Carlisle Plastics, Inc., AMC,
Polymer Dynamics, Inc., and Readin_g Alloys.

22, Another way in which PP&L has taken affirmative steps to interfere with CUC
contractual relations with 1ts customers is by actually assisting the customer in purportedly
terminating CUC contracts. CUC has repeatedly come 'acr_oss instances in the PP&L territory
where it has made recommendations to customers that would save the customer large sums of
money, only to receive a purpo.rted termination letter following the presentation or
recommendation. In most instances the customer thereafter implements the recommendation that
was provided by CUC. CUC has received such termination letters from customers such as
Gentex Corporation, Carlisle Plastics, Inc., Buck Company, .Inc., and Polymer Dynamics, Inc.

23. For examplé, PP&L went so far as to provide the actual wording to Buck
Company, Inc., on how to terminate its utility consulting contract for which CUC provides sub-
consulting services. Individuals at the highest levels of PP&L were aware of this interference,
participated in same, buf took no steps to stop same.

24, In addition to Buck Company, Inc., PP&L’s interference has so dramatically

harmed CUC’s gontractual relations with its clients that CUC was forced to commence legal
action against other clients at great expense to CUC.- This includes Gentex Corporation, Carlisle
Plastics, Inc., and Bigbee Steel and Tank Company, former customers of CUC. In each instance
CUC received a termination letter, which purportedly terminated the parties’ utility consulting
contract. In each instance, the client thereafter implemented~ CUC’s recommendations and
refused to compensate CUC.

25.  Without the opportunity to review PP&L’s files, there is no way for CUC to
identify every customer with whom PP&L has interfered. However, CUC believes that there are

numerous accounts that have been the subject of active interference by PP&L. The reason that
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CUC cannot identify every such customer is because every such interference is not accompanied
by a “termination” letter and there is often no explanation offered by the customer as to why they
are not implementing CUC’s recommendations. In addition, PP&L’s interference takes other
forms, as described below.

26.  In addition to the foregoing interference, PP&L has actively interfered with
CUC’s contractual relations with its customers by providing false and misleading information to
CUC’s customers respectiﬂg the recommendations provided by CUC. By way of example, one
of the more profitable recommendations for CUC has been the “interruptible™ rate offered by
PP&L. Thisisa very costiy rat'é for PP&L in that it affords commercial users literally millions of
dollars in savings over other “non-interruptible” rates. In essence, the interruptible rate is muc_:h
less expensive than other rates becé\use the user agrees, under certain conditions, to reduce its
“demand” at the request of the utility. The downside is that by reducing its demand its operations
may be affected; the upside is the tremendous utility savings the user can realize as a result.

27.  Atall relevant times PP&L was aware that CUC waé advising qualifying
industrial customers of the substantial benefits which their facilities would enjoy by subscribing
to an “interruptible rate”; accordingly PP&L took affirmative steps to.mislead customers
respecting the risks and benefits of the interruptible rate and to effectively foreclose the rate to
CUC’s customers. These customers include the West Company, All-Steel, Inc., Longacre, and
Fasson. PP&L was aware that, by doing so, CUC would be harmed.

28. PP&L attempted to obstruct access to the “interruptible rate” through several
fronts. PP&L took the position that the rate was unavailable based upon an interpretation of th_e
épplicable tariffs which it knew was false and was contrary to its own testimony before the
Pennsylvania Public Utility Commission. By closing the interruptible rate to new customers,
PP&L hoped to deprive CUC and its customers of millions of dollars of utility savings.

29, As a result of the position taken by PP&L, CUC customers found that the

interruptible rate was not available or, in the alternative, that they would be forced to litigate
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against PP&L before the PUC in order to obtain access to the rate. For man)-/ of CUC’s clients,
the prospect of litigating against a public utility was a taunting and unacceptable solution to the
problem. In other situations, CUC would retain counsel on behalf of their clients to fight for the
right to the interruptible rate. CUC do not seek damages for those customers who entered into
settlement agreelrnents, together with CUC, with PP&L regarding the customers’ entitlement to
and/or credits for the interruptible rate.

30.  Even when PP&L took the position that the rate was available for customers, it
presented false and misleading statistics to CUC’s customers in an effort to dissuade the
customer from implementing ti.le interruptible rate. For instance, PP&L misrepresented to the
customers the historical data respecting past interruptions. More specifically, PP&L routinely
showed customers PP&L’s history of interruptions from 1993 through 1996 showing 14
“interruptions.” In fact, there were only 5 interruptions during that time period. In addition,
PP&L would offer its customers incentives to leave the interruptible rate in violation of the
applicable tariffs, notwithstanding.the fact that the incentives were not authorized by applicab-le
law. PP&L knew that in the event the customer left the interruptible rate that CUC would be
harmed and intended this result.

31.  Anexample of the foregoing type of interference involves PP&L decision to
re-institute “grandfathered” riders such as the Economic Development Initiatives Rider on
customers’ accounts who agreed to terminate interruptible service - in violation of the customers’
interruptible contracts - notwithstanding the fact that such termination was not authorized by the
applicable tariffs. PP&L took these affirmative steps, in violation of its own tariffs, with CUC’s
customers Carlisle Plastics, Inc. and Gentex Corporﬁtion. In addition, with respect to Carlisle
Plastics, PP&L violated its own tariff by allowing Carlisle Plastics to leave the interruptible rate
after six months and restoring the EDI credits. With respect to Gentex Corporation, PP&L
provided false and misleading information regarding future savings in an effort to induce Gentex

Corporation to terminate the interruptible rate. o
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32.  Similarly, PP&L interfered with CUC’s contractual relations with its customers by
refusing to provide its clients with tariff options and/or benefits which the clients were legally
entitled to receive. PP&L would take these positions because of the CUC’s involvement in the

process. For instance, PP&L refused to apply its tariffs as required by law in conjunction with

C.R. Industries, a client of CUC.
33.  Inaddition to the foregoing, PP&L interfered with CUC’s ability to service their

customers by taking actions designed to prevent CUC from delaying and/or obtaining account
information from PP&L. Since PP&L had a literal monopoly on utility service in its area, it was
the sole source of historical aﬂ’d usage data for CUC’s customers in the area. In order to obtain
this information from PP&L, CUC’s would have its customers execute authoriza;tions permitting
the release of the information to CUC. Notwithstanding these authorizations, PP&L would
refuse the authorizations and/or intentionally delay responding to same. In addition, when the
requests for information were made PP&L would notify its marketing representatives of same.
Once notified that CUC was seeking account information, PP&L representatives would thereafter
meet with CUC’s customers and attempt to dissuade the customers from doing business with |
CUC. For instance, PP&L delayed in providing account information to Bigbee Steel and Tank
Company in order to provide its account representative an opportunity to present
recommendations to CUC’s client. As a direct result of these actions, CUC lost substantial
revenues.

34.  The foregoing interference by PP&L was done intentionally as part of an ongoing
pattern and practice designed to harm CUC’s financial interests. In addition and/or in the
alternétive to the foregoing, PP&L was aware that the interference with CUC’s contractual -
relations and resultant financial harm to CUC was an inevitable consequence of its conduct.

33. _Another form of damage caused by PP&L’s interference is that it effectively
destroys CUC’s ability to obtain ongoing and future business from its clients. In ordinary

circumstances, once clients realize the substantial savings that they are earning as a result of
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CUC’s involvement, they are very receptive to additional recommendations from CUC.

36. As aresult, CUC is typically able to provide ongoing recommendations to clients
after they execute their contracts. In many instances CUC will focus on electric, sewer and gas
recommendations. Cli_ents will often implement electric, sewer, and/or gas recommendations
through CUC and PP&L’s interference with CUC’s contractual relations, as descdbed ab;)ve,
effectively precludes CUC from maintaining and growing an ongoing relationship with the
clients. The financial harm to CUC as a result is substantial.

37. The actions by PP&L, as described above, were not privileged and had no

legitimate business justification.

38. The actions by PP&L, as described above, were not 1solated instances, but were
part of an ongoing malicious campaign designed to harm CUC’s interests. ‘Given the ongoing
nature of PP&L’s conduct, and the outrageousness of its activities, especially in light of the
monopoly position that it holds, CUC is entitled to punitive damages in addition to such
compensatory damages as may be allowed by law.

WHEREFORE, plaintiff requests this Court to enter judgment in their favor in an amount

in excess of $50,000.00, plus interest, costs, and such other relief as the Court deems appropriate.

POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWMAN & LOMBARDO, P.C.

e Bl /M%//m

, Ethan N. Halberstadt = "™
Dated: !2 }}/‘7 C'/ ) . Attomeys for Plaintiff
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VERIFICATION

I, Joseph P. McGillian, owner of Commercial Utility Consultants, plaintiff in the within
action, verify that the statements made in the foregoing Complaint are true and correct to the best
of my knowledge, information and belief. [ understand that false statements herein are made

subject to the penalties of 18 Pa. C.S.A. §4904 relating to unsworn falsification to authorities.

@P. McGillim©

Date: 11/23/99
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CERTIFICATE OF SERVICE

1, Mary J. Pedersen, Esquire, hereby certify that a true and co1rect c0py of- the fmecomo

}
Plaintiff’s Response to Defendant’s Preliminary Objections was ser ved Via’ ﬁ:st ‘class mzul

postage prepaid upon the following:

Glen R. Stuart, Esquire
Morgan, Lewis & Bockius, LLP
2000 One Logan Square
Philadelphia, PA 19103-6993

| \ / 9
Date: March 1. 2000 \(ﬂ\(\M c AP
ary J. Pede@m;
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POWELL, TRACHTMAN, LOGAN, CARRLE,

BOWMAN & LOMBARDO, P.C.
By:  Ethan N, Halberstadt
Attorney Identification No. 57544
By:  Mary J. Pedersen
Autorney Identification No. 80552
475 Allendale Road, Suite 200
King of Prussia, PA 19406
Tel: 610.354.9700 / Fax: 610.354.9760

Flatl

[COMMERCIAL UTILITY CONSULTANTS
Plaintiff,

V.

PENNSYLVANIA POWER & LIGHT
COMPANY

Defendant.

[N THE COURT OF COMMON PLEAS OF
CHESTER COUNTY, PENNSYLVANIA

CIVIL ACTION — LAW

JURY TRIAL DEMANDED

NO. 99-09800

PRAEKCIPE FOR DETERMINATION

Kindly submit the following matter to the Honorable Paula Francisco Ott for
determination: Plaintiff’s Response to Defendant’s Preliminary Objections.

Date of Filing: March 1, 2000

POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWMAN & LOMBARDQ, P.C.

By: 1[\ /LCVl NE/TO‘Q/ LO /\8‘2 (/\V\\_.’

KOP:155018.12557-21

Ethan N. Halperstadt

Atty. 1.D. No.57544

Mary J. Pedersen

Atty. I.D. No. 80552

475 Allendale Road, Suite 200
King of Prussia, PA 19406
(610) 354-9700




CERTIFICATE OF SERVICE

I, Mary J. Pedersen, Esquire, hereby certify that on this date a true and correct copy of the
Praecipe for Determination regarding Plaintiff’s Response 10 Defendant’s Preliminary Objections

was served via first-class mail, postage prepaid, addressed as follows:

Glen R. Stuart, Esquire
Morgan, Lewis & Bockius, LLP
2000 One Logan Square
Philadelphia, PA 19103-6993

owe 1| S M o

Mary J. Pede en

e
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POWELL, TRACHTMAN, LOGAN, CARRLE, = i )

By: Mary J. Pedersen

BOWMAN & LOMBARDO, P.C.
By: Ethan N. Halberstadt

Aitorney [.D. #80552 V
475 Allendale Road, Sute 200

King of Prussia, PA 19406

Attornev 1.D. #57544
Tel: 610.354.9700 / Fax: 610.354.9760

COMMERCIAL UTILITY CONSULTANTS
Plaintiff,
V.

PENNSYLVANIA POWER & LIGHT
COMPANY

Defendant.

IN THE COURT OF COMMON PLEAS OF
CHESTER COUNTY, PENNSYLVANIA

CIVIL ACTION —LAW

JURY TRIAL DEMANDED

NO. 99-09800

PLAINTIFF COMMERCIAL UTILITY CONSULTANTS’
BRIEF IN OPPOSITION TO PRELIMINARY OBJECTIONS OF DEFENDANT
PENNSYLVANIA POWER & LIGHT COMPANY TO COMPLAINT

I. INTRODUCTION

OnNovember 23, 1999 plaintiff Commercial Utility Consultants (“CUC?”) ﬁ'led a Complaint
against defendant Pem_]sylvanja Power & Light Co. (“PP&L”) asserting a claim for tortious
interference with plaintiff’s contractual relationéhip with its existing customers. A true and correct
copy of the Complaint is attached to Plaintiff’s Response tb the Defendant’s Preliminary Objections
as Exhibit“A.” On 01: about January 21, 2000, PP&L filed preliminary objections to the Complaint.

On November 23, 1999, CUC ana another entity .Public Unlity Service Cbt’pbration
(“PUSC™) filed a Complaint against PP&L seeking damages on behalf of both plaintiffs for PP&L’s
tortious interference with their existing contractual relations. PP&L filed identical preliminary
objections to the CUC/PUSC .Complaint. Simultaneousty with the filing of this Brief, CUC and
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PUSC are filing a Brief in Response to PP&L’s Preliminary Objections. CUC hereby incorporates
by reference its Brief in Opposition to PP&L’s Preliminary Objections filed in the CUC/PUSC
matter (hereinafter the “CUC/PUSC brief”). A copy of the CUC_/PUSC brief is attached hereto as
Exhibit“A”. For the reasons set forth in the CUC/PUSC brief, plaintiff CUC requests that this Cowt
overrule PP&L’s prelim_inary objections and direct PP&L to file an Answer to the Complaint as set
forth in the proposed Order.

IL ARGUMENT

A.  PP&L’s Preliminary Objections I-VII Should be Overruled For

the Reasons Fully Set Forth in the CUC/PUSC Brief in

Opposition to PP&L’s Preliminary Objections to the CUC/PUSC

Complaint
PP&L has filed the 1dentical preliminary objections to the Complaint in this matter as it filed
to the CUC/PUSC Complaint. CUC has fully responded to those preliminary objections in its
CUC/PUSC brief. Therefore, CUC incorporates by reference the CUC/PUSC brief filed in
opposition to PP&L’s Preliminary Objections to the CUC/PUSC Complaint and which 1s attached
hereto as Exhibit “A”. For the reasons set forth therein, CUC requests that this Court overrule

PP&L’s Preliminary Objections I-VIIL.

B. PP&L’s Eighth Preliminary Objection Should Be Overruled as
the Entire Complaint is Not Scandalous and Impertinent

Inits eighth preliminary objection PP&L argues alternatively that the entire Complaint should
be stricken because every paragraph allegedly contains scandalous and imperiinent matter.
Generally, the remedy of striking impertinent matter in a Complaint should only be sparingly

exercised and only when a party can affirmatively show prejudice. Pennsylvania Departnﬁent of

Environmental Resources v. Harttord Accident and Indemnity Co., 40 Pa. Commw. 133, [38, 396
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A.2d 885 (1979) (declining to dismiss allegedly impertinent damages clain). In this case PP&L is
requesting an even more drastic remedy of dismissing the entire Complaint as impertinent. Such
relief is completely inappropriate.

PP&L’s only basis for asserting that the Complaint in this matter is impertinent is because
CUC is a plaintiff in another action along with another entity asserting a claim against PP&L for
tortious interference (the “Second Complaint™). Inreviewing preliminary objections the court is
to consider only the evidence presented in the action presently at issue. No testimony or other
evidence outside a complaint may be considered. See, 3 Goodrich Amram §1028(c):8. Thus itis
irrelevant to the present action whether the Second Complaint is similar to the Complaint filed in

this action or not. The Complaint in this maiter sets forth a valid cause of action against PP&L for

tortious interference with contractual relations and cannot be dismissed as impertinent simply
because CUC is also a party to another similar complaint.

Furthermore, PP&L is not prejudiced by defending two lawsuits and can seek to consolidate
the matters before trial if it believes that the matters will involve similar evidence. CUC has no
objection to consolidating this matter with the otlle;r proceeding. Consolidation will eliminate any
prejudice caused by overlapping issues and will also conserve judicial resources.

Consequently as the remedy plaintiff seeks by way of its eighth preliminary objection is
completely inappropriate, PP&L’s preliminary objection seeking dismissal of the entire Complaint
should be overruled.

1I. CONCLUSION

For the foregoing reasons, plaintiff Commercial Utility Consultants respectfully requests that

this Honorable Court overrule defendant Pennsylvania Power & Light Company’s Preliminary

LS ]
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Objections and direct defendant to file an Answer as set forth in the proposed Order.

POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWMAN & LOMBARDO, P.C.

Date: 3/ / / 00 BY: /yéozw] /gf‘dﬁ/r%\_

Ethan N. Halbgrstadt
Mary J. Pedel/sen
Attorneys for Plaintiff
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POWELL, TRACHTMAN, LOGAN, CARRLE,

BOWMAN & LOMBARDO, P.C.
By:  Ethan N. Halberstadt
Attorney Identification No. 57544
By:  Mary J. Pedersen
Attorney Identification No. 80552
475 Allendale Road, Suite 200
King of Prussia, PA 19406
Tel: 610.354.9700 / Fax: 610.354.9760

Attorneys for Plaintiffs

COMMERCIAL UTILITY CONSULTANTS

and
PURLIC UTILITY SERVICE CORPORATION
Plaintiffs,

V.

PENNSYLVANIA POWER & LIGHT
COMPANY now known as PP&L. Inc.

IN THE COURT OF COMMON PLEAS OF
CHESTER COUNTY, PENNSYLVANIA

CIVIL ACTION — LAW

JURY TRIAL DEMANDED

Defendant.

NQO. 99-0979%

.

PLAINTIFFS COMMERCIAL UTILITY CONSULTANTS AND PUBLIC UTILITY
SERVICE CORPORATION’S BRIEF IN OPPOSITION TO PRELIMINARY

OBJECTIONS OF DEFENDANT PP&L TO COMPLAINT
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I. INTRODUCTION | |

On November 23, 1999 plaintiffs Public Utility Service Corporation (“PUSC™) and
Commercial Utility Consultants (“CUC”) filed a Complaint against defendant Pennsylvania
Power & Light Co. (“PP&L”) asserting a claim for tortious interference with plaintiffs’
contractual relationship with its existing customers. A true and correct copy c;)f the Complaini is
attached to Plaintiffs’ Response to Defendant’s Preliminary Objections as Exhibit “A.” On or
about January 21, 2000, PP&L filed preliminary objections to the Complaint. For the feasons set
forth herein, plaintiffs request that this Court overrule PP&L’s preliminary objections and direct
PP&L to file an Answer to the Complaint as set forth in the proposed Order.

II. COUNTER STATEMENT OF THE CASE

Plaintiffs are in the business of, infer alia, providing utility consulting services.
tCémplaint, paragraph 3). Plaintiffs generally provide utility consulting services pursuant to
“shared. savinés" ;written contracts with their customers. (Complaint, paragraph 3). The "shared
savings" agreements are typically one page ciocuments wherein the utility consultant agrees to
review the rates, tariffs, discoﬁnts, riders and total charges that apply to the customer’s utility
billings and to submit recommendations to the customer for possible savings, credits or refunds.
(Complaint, paragraph 3). No payment is owed to Fhe consultant uﬁless the customer’
implements the recommendation and experiences utility savings, credits, or refunds. Once the
récommendation is impleménte_:d, however, the-customer is oblig‘;dted to pay plaintifts over a
specific period of time. (Complaint, paragraph 5). Once the period expires, the customer
continues to enjoy the full amount of the savings as long as the rate remains avaiiable.

(Complaint, paragraph 5). Pursuant to this arrangement, plaintiffs only receive payment for as
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long as their customer continues to enjoy the savings resulting from their recommendations.
(Complaint, paragraph 5). As a result of years of experience in the industry, plaintiffs have
expertise in ekamining their customers’ utility billings and in finding rates and tariffs that will
save thetr customers significant sums. (Cdmplaint, paragraph 6).

Utility consultants, such as plaintiffs, are successtul ‘in finding their customers savings for
the foregoing reasons. Although lower rates and tariffs are available, the public utility has no
incenltive to bring these rates and tariffs to the customner’s attention. (Complaint, paragraph 11).
The utility consultants, on the other hand, are highlf/ motivated to find lower rates and tarifl;s for
their customers because they are only paid if they succeed in doing so. (Complaint, paragréph
11). |

Plaintiffs have had substantial success assisting PP&L’s indusn-'ial customers achieve
significant $avings in their electric utility costs. (Complaint, paragraph 13). The principals of
plaintiffs have been. providing utility consulting in the PP&L region for approximately 20 years.
(Complaint, paragréph 13). Over the course of their dealings in the PP&L region, it is estimated
that plaintiffs have saved their customers millions of dollars in utility savings, further advancing
the policies and principles which gave risg to the approval of the economic development and
system reliability rates. (Complaint, paragraph 15). However, these savings have partially
diminished the substantial windfall which PP&L enjoys when charging more than the most,
advantagem;s rates available. (Complaint, paragraph [5). In addition to undérmining PP&L’s
windfall, plaintiffs havle also caused PP&L representatives to be put in the uncomfortable

position of having failed to disclose or recommend the most advantageous rate available.

(Complaint, paragraph 16). -
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In order to prevent plaintiffs from contin-uing their services to customers in PP&L’s area
and with full awareness of plaintiffs’ contractual relationship with those c-ustomers, PP&L took
affirmative ac.tion designed to interfere with plaintiffs" ability to service their customers and to
obtain the greatest level of savings for its customers. (Complaint, paragraph 18). In their
Complaint, plaintiffs detailed numerous specific instances of active interference by PP&L with
plaintiffs’ contractual relations with its customers. (See, Complaint, paragraphs 17-34) For
exa;.nple, plaintiffs have averred that the PP&L was aware of plainuffs’ con&actual relationship
with their customers but nevertheless made dece-itful calls to plaintiffs’ offices in order to obtain
information on their services (Complaint, paragraph 20); made st-atements indicz.lting that PP&L
could perform plaintiffs’ services at no charge deépite being aware that plaintiffs had already
provided recommendations to these customers pursuant to their contract (Complaint, paragraph
22); encouraéed and aided plaintiffs’ customers to terminate their contracts (Complaint,
p;u'agraph 23); in at least one instance provided the actual termination ianngage to plaintifts’
customer (Complaint, paragraph 24); provided false and misleading informatton to plaintiffs’
customers about plaintiffs’ recommendations (Complaint, paragraph, 25); took steps to mislead
[.Jlainti ffs* customers about particular rates and about particular benefits and risks associated with -
rates which were availableland recommended by plaintiffs (Complaint, paragraphs 27 and 28);
and provided false and misleading statistics _to plaintiffs’ customers regarding a particular rate in
order to dissuade the customer from implementing that recommendation (Complaint, paragrziph _

30). As aresult of PP&L’s interference with plaintiffs’ contractual relationships with their

existing customers, plaintiffs filed their Complaint seeking damages.

Included among the damages sought by plaintiffs are compensation for the destruction of
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plaintiffs’ ability to obtain ongoing and future business from its clients. (Complaint, paragraph
36). In ordinary circumstances, once clients realize the substantial savings that fhey are earning
as a result of i:laintiffs’ involvement, they are very receptive to addit‘ional recoxnmendation; from
plaintiffs. (Complaint, paragraph 36). As a result, plaintiffs typically ére able to prov.ide
ongoing recommendations to clients after they execute their contracts. (Complaint, paragraph
37). PP&L’s interfe;'ence with plaintiffs’ contractual relations effectively terminated plaintiffs’
existing contractual relations and precluded plaintiffs from maintaining and growing an ongoing
relationship with their existing clients.
III. COUNTER STATEMENT OF QUESTIONS PRESENTED

A. Whether PP&L’s first preliminary objection seeking disr-nissa! of plaintifts’ claim for
tortious interference with existing contracts should be ovérruled since plaintiffs’ contracts are not
at-will employment agreemeﬁts‘?

Suggested Answer: Yes. -

. B. Whether PP&L"’s seéond_preliminary objection should be overruled as plaintiffs have
not asserted a claim for tortious interference with prospective contractual relationships and thus
the preliminary objection is improper and unnecessary?

Suggested Answer: Yes.

C. Whether PP&L’s third preliminary objection seeking dismissal of plaintiffs’ claim for
punitive damages should be overruled where plaintiffs have asserted a valid claim f'(;:' tortious
interference-with existing contractual relationships such that punitive damages are recoverable?

Suggested Answer: Yes.

D. Whether PP&L’s fourth preliminary objection seeking to strike the Complaint for
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failure to plead multiple causes of action in separate counts should be overruled as plaintiffs’
have plead only one cause of action?

Sugge.sted Answer: Yes.

E. Whether PP&L’s fifth preliminary objection based upon Pa.R.Civ.P. 1019(h) should
be overruled where the claim asserted égainst PP&L 1$ not based upon a writing?

Suggested Answer: Yes.

F. Whether PP&L’s sixth preliminary objection seeking to strike two paragraphs of the
Complaint based upon PP&L’s assertion that th@y contain scandalous and impertinent matter
should be overruled where the paragra]ﬁhs allege facts which are pertinent to the interference
claim and demonstrate examples of PP&L’s officers or agents interference with plaintiffs’
contracts with their customers?

Suggésted Answer: Yes.

G. Whether PP&L’s seventh preliminary obje-ction baéed !.l.p0ﬂ lack of specificity should
be ovet'l'u[ea where plaintiffs have listed nine customers with whom they alleged PP&L
- mterfered and where plaintiffs have explainéd their inability at this point in the litiéation to list
every customer they believe was interfered with by PP&L?

Suggested Answer: Yes.
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IV. SUMMARY OF THE ARGUMENT

PP&L’s preliminary objections are without merit and should be overruled. PP&L’s first
preliminary orbjection to plaintiffs’ claim for tortious interference with existing contractual
relations should be overruled as plaintiffs’ contracts are not émploy'ment contracts. Pia-intiffs are
not employees of their customers and therefore the case law cited by PP&L is not applicable to
this case. Furthermore, plaintiff’s contracts with their customers are not at-will as the customers
are not free to terminate the contract at any time once a recommenﬁation 1s implemented.

PP&L’s second and third preliminary objections should be dismissed as plaintiffs have
not asserted a claim for tortious interference with prospective contractual relations. PP&L’s
fourth preliminary objection should be overruled since plaintiff has only asserted one cause of
action and therefore, Pa.R.Civ.P. 1020(d)(1) does not apply.

As it relates to PP&L’s preliminary objections to plaintiffs’ claim for punitive damages.
plaintitfs have asserted a \}alid claim of tortious interference with exiting contractual relations
and have asserted facts that SLlppc;rt a finding that the defendant acted maliciously or with
reckless disregard for the rights of the plaintiffs and thus the preliminary objection should be
overruled on that basis as well.

PP&L’s fifth preliminary objection pursuant to Pa.R.Civ.P. 1019(h) should be overruled
since the claim against PP&.L in the Complaint ﬁs not based upon a writing and as.such no
writiné 1s required to be attached to the Complaint.

PP&L’s sixth preliminary objection should be overrﬁled since the Complaiﬁt does not
contain any scandalous and impertinent matter regarding PP&L emplohyees but merely alleges

pertinent facts demonstrating PP&L’s interference with plaintiffs’ contracts and motive in
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interfering with plaintiffs’ éontractual relations. Further, PP&L has failed to prove it suffers
from any prejudice by the inclusion of the challenged paragraphs.

Finaliy, PP&L’s seventh preliminary objection shou'ld be overruled since plaintiffs have
pled sufficient facts regarding what clients were allegedly interfered with such that PP&L can
prepare an appropriate response.

In sum, when taking as true all of the allegations in plaintiffs’ Complaint, the Complaint
sets forth a cause of action for tortious interference with existing contractual 'relations and

therefore PP&L’s preliminary objections should be overruled and PP&L should be directed to

file an Answer to the Complaint.

V.  ARGUMENT

A, PP&L’s Preliminary Objections in the Nature of a Demurrer Should be
Overruled as Plaintiffs Have Set Forth a Claim for Tortious Interference
with Existing Contractual Relations. '

1. Standard for Preliminary Qbjections in the Nature of 2 Demurrer

[t is well settled in Pennsylvania that a preliminary objection in the nature of a demuurer,
the end result of which would be dismissal of a cause of action, should be sustained only in cases

that clearly and without a doubt fail to state a claim for which relief can be granted. Mazzagatti

v. Everingham, 512 Pa. 266, 516 A.2d 672 (1986); County of Allegheny v. Commonwealth, 507 -

Pa. 360,490 A.2d 402 (1983). [f a demurrer 1s sustained, the court must evaluate whether or not
there is a reasonable possibility that the plaintiff can amend the complaint to cure the deficiency.

If so, the plaintiff must be given that opportunity. Harley Davidson Motor Co.. Inc. v. Hartman,

296 Pa. Super. 37, 442 A.2d 284 (1982). -

The question presented to a court by a preliminary objection in the nature of a demurrer is
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whether, on the facts averred in the Complaint, the law says with certainty that no recovery is

possible. Where doubt exists as to whether the demurrer should be granted, the doubt should be

resolved in favor of overruling the objection. Scarpitti v. Weborg. 330 Pa. 366, 609 A.2d 147
(1992). The plaintiff need not prove his case in the Complaint, rather “[t]he issue then before the
court, and the only issue is, whether the facts in the Complaint itself are sufficient to entitle the

plaintiff to relief”” International Union of Operating Engineers v. Linesville Construction Co.,

457 Pa. 220, 223, 322 A.2d 353, 356 (1974).
For the purpose of testing the legal sufficiency of a pleading, all well-pleaded material

and relevant facts are taken as true together with such reasonable inferences that may be drawn,

from those facts. Scarpitti, 609 A.2d at 148; Gabel v. Cambruzzi, 532 Pa 584,616 A.2d 1364
(1992). Santiago v. Penns.vlvania.National Mutual Casualtv Inc. Co., 418 Pa. Super. 178, 613
A2d 1235 (1992).

2. P-P&L’s First Preliminary Objection to Plaintiffs’ Claim of 7

Tortious Interference with Existine Contractual Relations
Should be Overruled as Plaintiffs’ Contracts do not Involve

At-Will Employment Relationships

In order to assert a claim for tortious interference with contractual relations a’party must.

* allege the follow%ng: 1) the existence of a contract:.-lal relation between the complainant and a
third party; 2) the purposeful action on the part of the defendant specifically intended to harm the
existing relation; 3) the absence of privilege or justification on the part of the defendant; 4) the
occasioning of actual legal damage as a result of the defendant’s conduct. Strickland v,

University of Scranton, 700 A.2d 979 (1997). PP&L does not contest that plaintiffs have

properly pled these elements. Rather, PP&L erroneously relies upon a line of cases which

discusses tortious interference with contractual relations in the context of at will employees. See,
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e.g., Hennessy v. Santiago. 708 A.2d 1269 (Pa. Super. 1998); but compare, Curran v. Children’s

Service Center of Wyoming County. Inc., 396 Pa. Super. 29, 578 A.2d 8 (1990) (holding that a

cause of action for intentional interference with an existing contractual relationship may be
sustained even though the employment relationship is at-wilf). This case does not involve an at

will employee or, for that matter, an “at will” employment contract.'

The present factual situation is similar to the case of Adler. Barish. Daniels. Levin and
Creskoff v. Epstein. 482 Pa. 416, 393 A2d 1175 (1 978).> In Adler the plaintiff was a law firm
which brought suit against former assoctates for interference with its existing contractual
relationships with its clients. Adler, 393 A.2d at 1177. The defendants were attempting to
procure business on behalf of their new firm by contacting plainfiff’s clients by telephone and in
person and informing them that they could leave the plaintiff’s firm and by providing them with
_form letters which could be used to discharge plaintiff. Id. at 1 178. The court considered the
defendants® conduct and found that it was imprope:r and that th-e defendants intentionally
interfered with plaintiff’s existing contractual relationships with their clients. Id. at 1184. The
court then reversed the holding of the Superior Court which dismissed the Complaint and
reinstated the holding of the Court of Common Plea§ which enjoined the defendants from

continuing their improper interference with plaintiff’s clients. Id. at [173.

'The utility consulting agreements are not employment contracts, nor are they “at will.”
Rather, the utility consulting agreements have specified payment terms. A client is not free to
terminate the contract at any time. Rather, it is obligated to pay either PUSC or CUC for its
recommendations for a period of 60 months.

*Applying the rationale used by the defendant, there could not be a claim for tortious
interference in the Adler Barish case because the law firm which maintained contractual relations

with its clients were “employed” by the clients.
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In the present case, plaintiffs are in the business of, inter alia, providing utility consulting
services pursuant to written contracts with their cus‘tomers. (Complaint, paragraph 3). Like the
attorneys in Adler, the plaintiffs in this case have contractual relationships with their customers
but are not cgnsidered employees of their customers and do not enter into employment
agreements with their customers. Instead the contracts used by plaintiffs are typically one page
documents wherein the utility consultant agrees to review the rates, tariffs, discounts, riders and
total charges that apply to the customer’s utility billings and to submit recommendations to the
customer for possible savings, creldits or refunds. (Complaint, paragraph 3). When plaintiffs
sign these contracts with-a customér-, they are not put on the customer’s payroll as an employee
and th_ey do not coﬂect the benefits to which typical employees are entitled. Once the customers
implement plaintiffs’ recommendations, they are obligated to pay plaintiffs for a specific period
of time. There is nothing “a;t w:ill” about the contractual relationship. Taking all of plaintit‘t’s’
allegations as true, plaintiffs have not pled an employment relationship and as such, the case law
cited by PP&Llis inapplicable and PP&L’s first preliminary objection must be overruled.

In an effort to argue that every consulting agreement is an “employment agreement”,

PP&L places heavy reliance upon Somers v. Somers, 418 Pa.Super. 131, 613 A.2d 1211 (1992).
That case, however, does not even deal with tortious interference with contractual relations.
Rather, it deals with the breach of an employment agreement. Thus, to the extent Somers has any
1'ele\;ance to a claim for tortious interference, it falls sqﬁarely into the line of cases dealing with
eniployers and employees. In fact, in that case the Superior Court had previously affirmed the

trial court’s earlier holding that the contract at issue was to be construed as an “employment
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agreement.” Id. at 12137 PP&L’s reliance upon Somers is therefore totally misplaced. There is

nothing in Somers which even remotely suggests that every consulting relationship is to be

treated like ari employer/employee relationship. To the contrary, there is no analysis in the

opinion with respect to the issue at all.

As it is clear that plaintiffs’ contracts with their clients are independent consulting
contracts, and not employment contracts, PP&L’s case law is inapplicable and plaintiffs have set

forth a valid claim for tortious interference with existing contractual relationships. Accordingly,

PP&L’s first preliminary objection should be dismissed.

3. Plaintiffs Have Not Asserted a Claim for Tortious Interference
with Prospective Contractual Relations and Therefore PP&1.’s

Second Preliminary Objection is Improper and Should be

Overruled

PP&L’s second preliminary objection is based upon its misconception that plaintiffs have

asserted a claim of tortious interference with prospective contractual relations. Plaintiffs’
Complaint does not include such a claim. Plamtiffs only claim against PP&L is that of tortious
interference with the contractual relationships already existing between plaintiffs and their

customers. With regard to that claim, plaintiffs seek as one element of damages, the loss of

*The facts of Somers are dramatically different than those in this case. In Somers the
plaintiff and his nephew entered into a stock purchase agreement whereby the plaintiff sold to his
nephew a portion of his stock in the family corporation and surrendered to the corporation for
redemption the remainder of his outstanding shares. Somers, 613 A.2d at 1212. As a result of
this transfer. the nephew became the sole stockholder and sole director. Id. In conjunction with
this stock transfer agreement the plaintiff and his nephew entered into an employment agreement
whereby the uncle was employed by the company as a consultant respecting general corporate
matters and with the authority to act for the corporation on one particular project, the Wallkill
project. Id. The employment agreement provided the plaintiff with a monthly consulting fee but
not a specified-term. Id. In addition the employment agreement provided that plaintiff was to
receive additional compensation for his services of 50% of any net profits made from the

Wallkill project. Id.
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ongoing and future business from the clients with whom PP&L interfered.

Specifically the Complaint reads, ‘.:[a]nother form of damage caused by PP&L’s
interference is that it effectively destroys Plaintiffs’ ability to obtain_ on_going and future business
from its clients. In ord:mary circumstances, once clients realize the substantial savings that they'
are earning as a result of Plaintiffs’ involvement, they are very recepiive to additional
recommendations from Plaintiffs.” (Complaint, paragraph 36). Thus, once plaintiffs establish a
contractual relationship with a customer and the customer begins to experience savings with
respect to one area of savings, in most cases the customer is ankious for plaintiffs to uncover
additional areas of savings. * As a result of PP&L’s interference with the existing contracts with
these customers, plaintiffs are unable to develop and maintain an ongoing relationship with their
customers and to benefit from their cross marketing efforis and services. (Complaint, paragraph
37). As such plaintitfs seek to reco-up this loss as an elemeﬁt of damages in their tortious
interference with existing contractual relations claim. However, plaintifts have ;‘101' Brought a
separate claim against PP&L for tortious interference with prospective contractual rélations.

Consequently, PP&L’s second preliminary objection is improper and unnecessary and should be

overruled.

4. Plaintiffs Have Alleged Sufficient Facts to Support an Award
of Punitive Damages and Therefore PP&L’s Third Preliminary
Obijection Should Be Overruled

As set forth in section A(2) above, plaintiffs have set forth a valid claim against PP&L

for tortious interference with existing contractual relations and therefore are entitled to seek an

4 CUC generally focuses on electric, gas, sewer and water recommendations, and PUSC
generally focuses on telecommunications savings.
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award of punitive damages for that tort claim. Consequently, PP&L’s third preliminary objection
should be overruled.
PP&L argues alternatively that plaintiffs failed to plead sufficient facts to support an
award of punitive damages. PP&L’s assertion is incorrect. Plaintiffs agree that punitive

damages are only available where the defendant’s conduct was outrageous due to the defendant’s

reckless disregard to the rights of others. SHV Coal. Inc. v. Coﬁtinental Grain Co., 526 Pa. 489,

587 A.2d 702 (1991). Thus, the only issue for this Honorable Court’s review is whether

sufficient material facts have been pled to support the plaintiffs’ claim for punitive damages.
Outrageous conduct sufficient to support an award of punitive damages is an act which is

done with a bad motive or 'with reckless indifference to the interests of others. Rizzo v. Haines.

520 Pa. 4-84, 555 A.2d 58 (1989). Reckless indifference to the.rights of others or, as it is
sometimes referred to, “wanton :misconduct” means that “the actor had intentionally done an act
of an unreasonable character, in disregard of a risk knpwn to him or so obvious that he must be
taken to have been aware of it, and so great as to make it highly probable that harm would

follow.” Evans v. Philadelphia Transportation Co., 418 Pa. 567, 212 A.2d 440 (1965) (citation

omitted). Further, state of mind of the actor, by necessity, must be averred generally. Hall v.
Horstman Builders. Inc,, 37 Pa. D. & C.'3d 255, 260 (C.P. Crawford, 1984) (holding that the
complaint, viewed as a whole, had sufficiently pled specific factual averments and a general

avermeit of the defendant’s wanton or malicious state of mind and as such was sufficient to

support a claim for punitive damages).

In the case at bar, the Complaint, read in its entirety, sufficiently pleads facts and conduct

which would support a finding that the PP&L’s actions were, at a minimum, in reckless
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indifference to the interests and rights of the plaintiffs. Taken in a light most favorable to
plaintiffs, the allegations of the Complaint set forth a malicious and systematic pattern of conduct
designed to harm plaintiffs. In airect contrast to the cases cited by PP&L in its brief, plaintiffs
have pled more then just bare conclusory allegations that PP&L acted recklessly or maliciously.
Plaintiffs have set forth seventeen paragraphs describing PP&L’s wrongful conduct. (See,
Complaint, paragraphs 17-34). Specifically, plaintiffs have averred that the PP&L was aware of
plaintiffs’ contractual relationship with their customers but nevertheless made deceitful calls to
plaintiffs’ offices in order to obtain information on their services (Complaiﬁt, paragraph 20),
made statements indicating that PP&L could perform plaintiffs’ services at no charge desPifé
being aware that plaigtiffs had already provided recommepdations to these customers pursuant to
their contract (Complaint, paragraph 22); encouraged and aided plaintiffs’ customers to terminate
their contracts (Complaint, paragraph 23); in at least Ope instarice provided the actual termination
language. to plaintiffs’ customer (Complaint, paragraph 22;); provided false and misieading

- information to plaintiffs’ cx.lstomers about plaintiffs’ recommendations (Complaint, paragraph,
25); took steps to mislead pléintiffs’ customers about parti&g]ar rates and about particular
benefits and risks associated with rates which were available and recomlfne_nded by pléilltiffs
(Complaint, paragraphs 27 and 28); and provided false and misleading statistics to plaintiffs’
customers regarding a particular rate in order to dissuade the customer frorq implementing that
.re.commen.dation (Complaint, paragraph 30). These allegations are more than SLlfﬁcient to

support a claim of punitive damages. See, e.g., Shared Communications Services of 1800-80 JEK

Blvd. Inc. v, Bel! Atlantic Properties. Inc., Pa. Super. . 692 A.2d 570 (1997) (awarding

over 2 million dollars in punitive damages for defendants tortious interference with a single
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contract).

Moreover, the court must keep in mind that we are merely at the pleading stage and that
as discovery proceeds and additional facts are uncovered, the outrageousness of the PP&L’s
actions will become even more cle.ar. As such, PP&L’s third preliminary objection should be
overruled.

B. PP&L’s Fourth Preliminary Objection in the Nature of a

Motion to Strike for Failure to Conform to a Rule of Court
Regarding Multiple Causes of Action Should be Overruled
Since Plaintiffs Have Only Pled One Cause of Action

PP&L’s fourth preliminary objection is based upon its misconception that plaintiffs have
asserted two separate claims for tortious interference with contractual relations. As explained in
subpart A(3) this Brief, plaintiffs have only asserted a claim based upon PP&L’s tortious
interference with plaintiffs’ existing contractual relationships. As such, PP&L’s fourth
prelim'inary objection in the nature of a motion to stril-(e sﬁould be overruled. -

C. I’P&L’leifth Preliminary Objection in the Nature of a Motion

to Strike for Failure to Attach Written Contracts Should be
Overruled as Plaintiffs’ Claim is not Based Upon a2 Writing

PP&L’s fifth preliminary objection is based upon Pa.R.Civ.P. 1019(h) which requires a
party to attach a t-:opy of the writing upon which any claim is based if the pleading asserts that the
claim is based upon a writing. Pa.R.Civ.P. 1019(h). This rule is inapplicable to the Complaint at
bar.

The nature of plaintiffs’ claim against PP&L is in tort for interference with plaintiffs’
contractual relationships with its customers. The basis of that claim is the particular conduct of

the PP&L that plaintiffs contend was wrongful. The claim is not based upon any written contract -

that plaintiffs had with PP&L. PP&L’s liability does not depend on any language or provision
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found in those contracts and therefore, plaintiffs’ claim is not based upon a writing as provided in
Rue 1019(h). Because Rule 1019(h) is inapplicable to the Complaint, plaintiffs are not required
to attach everﬁr contract they had with every customer with whom they contend PP&L interfered.
Accordingly, PP&L’s fifth preliminary objection in the riature of a motion to strike .should be

denied.

D. PP&L’s Sixth Preliminary Objection in the Nature of a Motion to Strike
Paragraphs 17 and 20 of the Complaint Should be Denied as These
Paragraphs are Relevant to the Complaint and Because PP&L Failed to
Establish It is Prejudiced by their Inclusion

In its sixth preliminary objection PP&L. argues alternatively that paragraphs 17 and 20 of

the Complaint assert scandalous and impertinent matter and should be stricken pursuant to

Pa.R.Civ.P. 1028(2)(2). The remedy of striking impertinent matter in a Complaint should only

be sparingly exercised and only when a party can affirmatively show prejudice. Commonweéalth

of Pennsylvania Department of Environmental Resources v. Hartford Accident and Indemnity

Co., 40 Pa. Commw. 133, 138, 396 A.2d 885 (1979) (déclining to dis;niss allegediy impertinent
damages claim).

Ip this case paragraphs 17 and 20 make allegations that are pertinent to the issues raised
by the Complaint.. Although PP&L conten;is that there is no “nexus” between these allegations
and plaintiffs’ claims, this is simply not the case. Plaintiffs have alleged specific facts regarding
Mr. Collin’s and Mr. Kaspar’'s conduct to demonstrate the malice directed toward plaintiffs and
some of the motivation behind PP&L’s conduct. Thus, in Paragraph 20 plaintiffs refer to Mr.
Coliins’ covert efforts to uncover informati.on on CUC to demonstrate PP&L’s malice towards
CUC and the type of conduct directed to CUC. Similarly, in Paragraph 17 plaintiffs explain

some of the motivation behind PP&L’s actions; namely, that PP&L’s representatives envy what
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they perceive to be the large sums of money earned by plaintiffs - to the f)oint that at least one
high level manager, such as Mr. Kaspar, has taken the “if you can’t beat them join them
approach”'and- have become utility consultants.

The Complaint only sets forth those facts relating to the conduct of Mr. Kasper and Mr.
Collins which can be imputed to PP&L, which demonstrates their active interference with
plaintiffs’ existing contracts with its customers on behalf o.f PP&L, and which demonstrates, in
part, PP&L’s motivatio.n for harming plaintiffs. It should go without saying that a business entity
such as PP&L can only act through its agents, employees and representatives; accordingly it is.
not necessary for plaintiffs to aver in everf allegation thét the actions of the particular agent.

- employee or representative are that of PP&L. Moreover, plaintiffs have Speciﬂgally alleged in
paragraph 18 of the Complaint allege that PP&L “by and through its agents, employees and
representatives took affirmative steps designed to interfere with Plaintiffs’ ability to service their

customers and to obtain the greatest level of savings for its customers.” (emphasis added).

Thereafter, plaintiffs allege in paragraph 20 of the Comp[amt that Larry Collinsisa’ PP&L

representatwe Plaintiffs sumlarly allege in Paragraph 17 that Mr. Kaspar isa hlcrh lwel PP&L
employee.”

It should further be noted that PP&L is attempting to find fault with plaintiffs for
a‘ttempting to plead facts demonstrating the wrongful nature of PP&L’s conduct and some of the
motivation underlying same. It is ironic that PP&L finds fault with plaintiffs in this regard. while
at the same time complaining that there are insufficient facts to establish an entitlement to
punitive damages or insufficient specificity with respect to its claims.’

Finally, PP&L has failed to show how the inclusion of these two particular paragraphs
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prejudice its case. PP&L’s claim of prejudice 1s 1ts fear that the allegations of the Complaint will
shape the discovery in the case. As the allegations relating to the conduct of Kaspar and Collins
are relevant té the issues raised by the Complaint, there is no need for fear that they will broaden
the scope of discovery in this mattér.‘ Furthermore, discovery is far broader than admissibility for
trial purposes a'rid therefore merely because something is uncovered in discovery does not
automatically indicate that it will be admissible at trial and th.erefore, there is no prejudice to
PP&L’s case in permitting the allegations regarding Kaspar and Collins to remain.

E. PP&L’s Seventh Preliminary Objection Regarding Lack of

Specificity in the Complaint Should be Dismissed as Plaintiffs’

Have Pled Sufficient Facts to Support Their Claim for
Tortious Interference

In the alternative, in its seventh preliminary objection PP&L argues that the Complaint
fails to set forth the identity of each and every customer with whom plaintiffs® contend PP&L
inter.fered. This objection should be overruled as the Complaint is sufficiently specific. -

Pennsylvania is a fact pleading state, and the Rules of Civil Procedure require only that a
plaintiff plead the “material facts” ina “concise and s'ummary-form”'Pa.R.Civ.P. 1019(a). A
Complaint need only be sufficiently specific so as to enable an opposing party to prepare a

response. Commonweaith of Pennsylvania Envirommental Pollution Strike Force v. Jeannette, 9

Pa. Commw. 306, 305 A.2d 774 (1973). In the Complaint plaintiffs specifically identify nine
customers with whom PP&L interfered. (See, Cdmp[aint, parc;igraph 22). Plaintiffs then explain
that they believe that there may be additional customers with whom PP& L interfered but without
the opportunity-to review PP&L’s files, there is no \\-:ay at the pleading stage, for plaintiffs to
ider‘ntify every such customer. (Complaint, paragraph 26). Plaintiffs’ Complaint alleges

sufficient facts to enable PP&L to prepare a response. Plaintiffs are not required to pled all of the

A
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evidence necessary to prove their case in the pleadings stage. PP&L ﬁlay mnquire further as to the
particular additional customers with whom plaintiffs contend it interfered as discovery progresses
and plaintiffs ‘hsvwe had the opportunity to review the relevant docume_nts maintained by PP&L in
its files. Asthe Complai'nt lﬁle'ads sufficient facts to permit PP&L to formulate a response,
PP&L’s seventh preliminary objection should be over_ruled.

VI. CONCLUSION

For the foregoing reasons, plaintiffs Commercial Utility Consultants and Public Utility
Service Corporation respectfully request that this Honorable Court overrule defendant
Pennsylvania Power & Light Company’s Preliminary Objections and direct defendant to file an

Answer as set forth in the proposed Order.

POWELL, TRACHTMAN, LOGAN, CARRLE,
BOWMAN & LOMBARDO, P.C.

D |
Date: March 1,2000 - . By (V}mﬁ,/\ )/\Q_Ajf[:i)ﬁ\_

Ethan N. Halberstadt
Mary I. Pedefsen '
Attorney for Plaintiffs
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CORPORATION COMPANY . CHESTER COUNTY, PENNSYLVANIA
VS~ , '
‘ (“No. 9909799 ™ L —
PENNSYLVANIA POWER & LIGHT S
COMPANY a/k/a PP&L . CIVIL ACTION
COMMERCIAL UTILITY . IN THE COURT OF COMMON PLEAS
CONSULTANTS ’ ’ T -

. CHESTER COUNTY, PENNSYLVANIA

V8.
‘ : CIVIL ACTION-LAW

. €O.99-08800 L—— =

I I Ethan N. Halberstadt, Esquire, Attorney for Plaintiffs
X - Glen R. Stuart, Esquire, Attorney for Defendant
Bryant David Lim, Esquire, Attorney for Defendant

PENNSYLVANIA POWER & LIGHT
COMPANY a/k/a PP&L

ORDER _ i
AND NOW, this 5@ day of March, 2000, by agreement of the parties, it is
hereby ORDERED that: .

1. The above actions are consolidated at 99-09799 for all purposes and the

Prothonotary is ordered to amend the docket accordingly.

BY THE COURT: 'a

P ot bz PLT

Katherine B. L. Platt J.
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