BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michele Jones						:													:
	v.						:		C-2013-2356361									:
PECO Energy Company				:



INITIAL DECISION GRANTING PRELIMINARY OBJECTIONS


Before
Elizabeth Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


On March 11, 2013, Michele Jones (Complainant), pro se filed a formal Complaint (Complaint) against PECO Energy Company (PECO), (Respondent), with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2013-2356361.  The Complaint was served upon Respondent on April 8, 2013.

Complainant, a landlord, seeks a reduction in a bill of approximately $199.15 which consists of the amount for service provided to her first floor tenant.  She argues the bill is unreasonable given that she believed she was timely paying for public lighting service, and was unaware that foreign load of public lighting was connected to her first floor tenant’s meter, instead of the landlord’s meter, and that all she had been paying for was a meter service charge, but no usage.  Complainant avers, “I would like PECO to take account that I have paid for public lighting service and I feel that I should not have to pay for another service.”  Complaint p. 5.

Respondent timely filed an Answer and New Matter.  Respondent also filed preliminarily objections on the grounds that the Complaint lacks legal sufficiency.  Respondent contends its actions are consistent with Pennsylvania law and requests the Complaint be dismissed.

In accordance with the Commission’s Rules of Administrative Practice and Procedure, Complainant’s answer to PECO’s New Matter and Preliminary Objections was due no later than April 22, 2013.  52 Pa.Code §§1.12(a), 1.56(a) (1) and (b), 5.101(d).  To date, no Answer has been received by the Commission.  Therefore, all of the non-moving party’s averments in the Complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997) (1997 Pa.Cmwlth. LEXIS 148).  PECO’s Preliminary Objections are ripe for a decision.

FINDINGS OF FACT

1.	Complainant is Michele Jones, landlord for the service property of 130 Abbey Trail, First Floor, Drexel Hill, PA.

2.	Respondent is PECO Energy Company, an electric distribution company.

3.	Complainant has a tenant on the first floor of the service property.

4.	On March 11, 2013, Complainant filed a formal Complaint against PECO.

5.	A timely Answer and New Matter and Preliminary Objections were filed by PECO on April 12, 2013.

6.	Complainant did not file an Answer to the New Matter or to the Preliminary Objections.



DISCUSSION

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide in pertinent part:

	(a)	A preliminary motion is available to participants.  The 			preliminary motion shall state specifically the grounds relied upon, 		the standing of the party and shall be limited to the following:
	
(1)	A motion questioning the jurisdiction of the 					Commission.

		* * *

	(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

52 Pa.Code § 5.101(a)(1);(3) and (4).

The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

The Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).

In the instant case, Complainant avers she is the landlord who owns the service residence at 130 Abbey Trail, Drexel Hill, PA at account number 65137-00303.  Complainant seeks a reduction in a bill in the amount of $199.15 for service to her tenant that she believes is unreasonable given that she believed she was paying for public lighting service charges under her account number 65137-00303 at the time foreign wiring was found on September 7, 2012.  Complainant does not dispute that foreign wiring existed on her tenant’s account.

In Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, Order (May 21, 2010), the Commission found that the ultimate dispute in a foreign load case is the financial responsibility for an established amount of charges for past utility service between a landlord and tenant.  The dispute does not concern the utility or the utility’s service, and, therefore, its resolution does not require the Commission’s regulatory expertise.  The approach of determining what portion of the tenant’s arrearage was related to foreign load was abandoned in Ace Check Cashing because the Commission was being inserted into a dispute between the tenant and the landlord, and it was reasoned that those disputes are better left to courts of common pleas and district magistrates to manage concerning contractual disputes between landlords and tenants.

The policy adopted by the Commission in Ace Check Cashing is consistent with the plain meaning of Section 1529.1 of the Public Utility Code, which holds the landlord financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.  The account is returned to the tenant after the foreign load is corrected but any arrearage stays with the landlord/owner even through the amount might exceed the portion of the arrearage attributable to the foreign load.  Although this may seem unreasonable to the landlord, he or she is not without legal recourse.  A civil lawsuit may be brought before a district magistrate or court of common pleas for compensation.

Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1 states the following:

§ 1529.1.  Duty of owners of rental property.

[bookmark: IN;3][bookmark: SP;a83b000018c76](a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

[bookmark: SDU_2][bookmark: IN;4][bookmark: SP;4b24000003ba5](b)  History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c)  Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.
	
		The express language of this statutory provision provides that the owner of the rental property is responsible for the payment of all utility services provided to the property when the usage of several tenants is recorded on one meter and billed accordingly, regardless of whether or not the owner has notified the utility providing the service.

		In interpreting this provision, the Commission has determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing, Inc. at 6.  See also, Santos v. Metropolitan Edison Co., 1997 Pa. PUC LEXIS 184 at *21 (finding that, upon discovery of foreign load and identification that the dwelling unit is not separately metered, the utility must switch the account into the name of the landlord and bill the landlord’s account for any unpaid billing on the account).  Upon finding foreign load, the utility must list the account, including any arrearages, in the landlord’s name.  The landlord is responsible for paying the utility bills until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant’s account.  Id. at 7-8.  This rule applies even if the amount of usage attributable to foreign load is considered de minimus.  The Commission does not have jurisdiction over disputes concerning the financial responsibilities of private parties, such as the landlord and tenant, and such matters are to be resolved in the Court of Common Pleas.  Id. at 8.

		Based on the evidence in the instant case, PECO complied with the law by placing the first floor tenant’s account into the landlord’s name.  There is no dispute as to the existence of foreign load on September 7, 2012, when PECO’s technician found that the tenant was also paying for all outdoor, hallway, stairway and basement electric lighting.  The Complainant did not deny that foreign load existed on September 7, 2012.  Accordingly, PECO was required to place the tenant’s entire account balance of approximately $200, into the landlord’s name, regardless of the amount of the balance that may have been attributable to foreign load.  This action is within the legal constraints of Ace Check Cashing and Santos.  As such, the complaint fails to state a claim upon which relief can be granted and is legally insufficient.

This Commission has discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. §703(b); 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing  Lehigh Valley Power Comm. v. PUC, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989).  As there are no additional allegations in the instant case, there is no reason to hold a hearing.

CONCLUSION OF LAW

1.	The complaint is legally insufficient.  52 Pa.Code §5.101(a)(4).

2.	The face of the Complaint shows that the law will not permit recovery.

ORDER


THEREFORE,

IT IS ORDERED:

1. That PECO Energy Company’s Preliminary Objections are hereby sustained.

2.	That the Complaint filed by Michele Jones against PECO Energy Company docketed at Docket Number C-2013-2356361 is dismissed and the docket be marked closed.

		
Date:  July 16, 2013					____/s/___________________________
							Elizabeth Barnes
							Administrative Law Judge
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