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:
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:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
This Initial Decision grants the complainant’s Petition to Withdraw her Complaint.

On November 9, 2012, Leslie Marant (complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant checked off the box indicating that there is a reliability, safety or quality problem with her utility service, as well as the box marked “other.”  The complainant attached the following statement regarding her Complaint:
In October 2009, I had a gas leak at my home.  I contacted PGW and informed them of the smell of gas outside my home.  PGW representatives came to my home, informed me that the gas line was leaking and needed to be replaced.  The representatives shut off service to my home on the evening of the dispatch and began the repair process.  While making the repairs the PGW representatives removed dirt, and dug into the ground surrounding a tree on my property.  They cut several tree roots and removed them.  At no point was I told that this was necessary to reach the gas line, nor was I given the option to have the roots removed by a provider of my choice.  The gas was shut off a day.  PGW representatives repaired the gas leak and refilled the hole they made while digging out the tree roots with concrete.

There were no noticeable changes in the tree during the remainder of 2009, 2010, or 2011.  In April 2012, I noticed that the tree had not begun to bloom as it usually did in the Spring.  The tree was threadbare and not in full bloom as it had been in prior year.  In April 2012 there was also a storm in Philadelphia.  A large branch fell from the tree.  I had a landscaper remove the tree and even the stump of the tree.  He indicated that the tree was dead or dying.  During the Spring/Summer of 2012 the tree did not bloom except in sparse areas.  In October 2012 another bad storm occurred.  A second large branch fell from the tree.  The landscaper again confirmed that the tree was dead and/or dying.
I contacted PGW in October 2012 to request that they remove the tree and replace it.  A PGW representative denied my request and stated that according to the law PGW is entitled access to the gas lines at all times.  The PGW representative stated that PGW was denying my “claim.”

As relief, the complainant indicated only that she wants PGW to “remove the tree and replace it, and/or compensate me for the expense/value of the same.”

On December 11, 2012, respondent filed an Answer denying that there is a reliability, safety, or quality problem with the service at 625 Wynnewood Road, Philadelphia, PA (service address).
Also on December 11, 2012, respondent filed Preliminary Objections and Motion to Strike averring that the Commission lacks jurisdiction to grant the complainant’s request for damages as the sole form of relief, and that the Complaint includes impertinent matter in its requested relief.  PGW moved to strike the requested relief as “impertinent matter” pursuant to 52 Pa.Code §§ 5.101(a)(1) and (2).  Respondent endorsed its Preliminary Objections with a Notice to Plead.  Complainant’s answer to respondent’s Preliminary Objection was due not later than December 21, 2012.



The complainant did not file a response to PGW’s Preliminary Objections.


By Hearing Notice dated December 26, 2012, a hearing was scheduled for February 26, 2013 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on January 2, 2013.  The Prehearing Order directed the parties to comply with various procedural requirements.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.



On January 18, 2013, I issued an Order granting respondent’s Preliminary Objections in part, denying them in part, and ordering that the February 26, 2013, hearing proceed as scheduled to address the issue of whether PGW provided the complainant with adequate, efficient, safe, and reasonable service.


On February 25, 2013, the complainant requested a postponement of the February 26, 2013, hearing due to illness.



By Order Granting Motion For Continuance dated February 26, 2013, I granted the complainant’s request.  



By Hearing Cancellation/Reschedule Notice dated February 27, 2013, the hearing was rescheduled for May 13, 2013 at 10:00 a.m.



On April 15, 2013, I received from the complainant a Motion To Withdraw (Motion) her Complaint against PGW.  Although it appeared that the complainant had not filed her Motion with the Secretary’s Bureau, the service list indicated that the complainant had served PGW with a copy of her Motion.  I subsequently forwarded the original signed Motion to the Secretary’s Bureau for filing purposes.  The Secretary’s Bureau attached the complainant’s Motion to the file at Docket Number C-2012-2335264 on April 22, 2013.


On April 16, 2013, Laureto Farinas, Esq., counsel for PGW, filed a letter with the Secretary’s Bureau indicating that PGW has no opposition to the complainant’s request to withdraw her Complaint.  



The May 13, 2013, hearing was subsequently cancelled.  The record closed on April 22, 2013, the date the complainant’s Motion was filed with the Secretary’s Bureau.  For the reasons set forth below, I will grant the complainant’s request to withdraw her Complaint.
FINDINGS OF FACT

1. The complainant in this case is Leslie Marant.

2. The respondent in this proceeding is Philadelphia Gas Works.
3. On November 9, 2012, the complainant filed a formal complaint against PGW alleging that there is a reliability, safety or quality problem with her utility service, and also alleging that PGW’s actions when repairing a gas leak on her property caused a tree to die.  As relief, the complainant indicated only that she wants PGW to “remove the tree and replace it, and/or compensate me for the expense/value of the same.”
4. On December 11, 2012, respondent filed an Answer denying that there is a reliability, safety, or quality problem with the service at the service address.
5. Also on December 11, 2012, respondent filed Preliminary Objections and Motion to Strike averring that the Commission lacks jurisdiction to grant the complainant’s request for damages as the sole form of relief, and that the Complaint includes impertinent matter in its requested relief.  PGW moved to strike the requested relief as “impertinent matter” pursuant to 52 Pa.Code §§ 5.101(a)(1) and (2).
6. The complainant did not file a response to PGW’s Preliminary Objections.

7. By Hearing Notice dated December 26, 2012, a hearing was scheduled for February 26, 2013 at 10:00 a.m.
8. By Order dated January 18, 2013, I granted respondent’s Preliminary Objections in part, denied them in part, and ordered that the February 26, 2013, hearing proceed as scheduled to address the issue of whether PGW provided the complainant with adequate, efficient, safe, and reasonable service.
9. By Hearing Cancellation/Reschedule Notice dated February 27, 2013, the hearing was rescheduled for May 13, 2013 at 10:00 a.m.
10. On April 15, 2013, the complainant submitted a Motion To Withdraw her Complaint against Philadelphia Gas Works.

11. On April 16, 2013, respondent filed a letter with the Secretary’s Bureau indicating that PGW has no opposition to the complainant’s request to withdraw her Complaint.
DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa.Code § 5.94(a) allows withdrawal of pleadings by filing, with the Commission and service to parties, a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.  For purposes of this decision, the complainant’s Motion will be treated as a Petition for Leave to Withdraw.  

Ms. Marant’s April 15, 2013 Petition does not comply with the procedures set out at 52 Pa.Code § 5.94 for withdrawing a complaint in that it was not filed with the Commission’s Secretary.  However, the regulation at 52 Pa.Code § 1.2(a) provides that the presiding officer or the Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Since PGW already indicated that it does not oppose the complainant’s request to withdraw her Complaint, and also because I forwarded the complainant’s Petition to the Commission’s Secretary for filing, this procedural error may be disregarded.   

The complainant has indicated that she wants to withdraw her Complaint against PGW.  PGW has indicated that it does not oppose the complainant’s request to withdraw her Complaint.  Under these circumstances, granting the complainant’s request to withdraw her Complaint is clearly in the public interest because doing so will eliminate the need for litigation and save the parties the costs in time and money they would otherwise incur litigating the case.  Accordingly, the complainant’s request to withdraw her Complaint is granted.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. The Commission’s Rules of Practice and Procedure at 52 Pa.Code §5.94 permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.
3. In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the complainant’s Petition for Leave to Withdraw her Complaint filed at Docket No. C-2012-2335264 is granted;
2. That the Complaint of Leslie Marant filed November 9, 2012 at Docket No. C-2012-2335264, is withdrawn; and
3. That the Secretary’s Bureau shall mark Docket No. C-2012-2335264 as closed.
Date:
   July 17, 2013      

/s/







Christopher P. Pell


Administrative Law Judge
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