BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Shelly Siegfried 




:








:


v.





:


F-2012-2339635








:

PECO Energy Company



:

INITIAL DECISION

Before

Cynthia Williams Fordham
Administrative Law Judge

HISTORY OF THE PROCEEDING



On December 17, 2012, Shelly Siegfried (“Siegfried” or “Complainant”) filed a complaint with the Commission against PECO Energy Company (“PECO” or “Respondent”) alleging that the utility is threatening to shut off her service and that she would like a payment arrangement.  This is an appeal of the Bureau of Consumer Services’ (“BCS”) Decision Report No. 003037684, dated November 2, 2012.



On January 2, 2013, the Respondent, through its counsel, filed an answer and new matter with a notice to plead.  In its answer, the Respondent denied that the Complainant is entitled to another payment arrangement pursuant to 66 Pa.C.S. § 1405(d).  The Respondent stated that the Respondent has given the Complainant several payment arrangements.  The Respondent referred to a BCS Decision dated November 2, 2012, requiring the Complainant to pay a $175.00 budget bill plus $475.00 a month on the arrears.  The Respondent stated that the Complainant’s balance was $3,208.54.  In the new matter, the Respondent acknowledged that the Complainant filed a complaint with the BCS on October 26, 2012, requesting a payment agreement.  The BCS issued a payment agreement on the $2,850.32 balance on November 2, 2012.  The Respondent stated that the Complainant defaulted on the agreement on December 12, 2012.  The Respondent noted that, on October 25, 2012, the Complainant reported that her household monthly income was $4,412.97 for two adults.  This is level 4 and at 349% of the Federal poverty level.  In addition, the Respondent stated that the Complainant reported that her household monthly income was $2,450.93 for two adults on December 17, 2012.  This is level 2 and at 194% of the Federal poverty level.  



The Complainant did not respond to the New Matter.



By hearing notice dated February 28, 2013, this case was assigned to the undersigned pursuant to 52 Pa. Code § 56.174 and a hearing was scheduled for Thursday, April 4, 2013, at 10:00 a.m.



A Prehearing Order, dated March 22, 2013, was sent to the parties.



A telephonic hearing was held in this matter on April 4, 2013 at 10:00 a.m. with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Shelly Siegfried, testified in support of the complaint.  Shawane L. Lee, Esquire, represented the Respondent.  The Respondent presented one witness:  Richard Conway, a regulatory assessor for the Respondent, who sponsored seven exhibits:  PECO Exhibit 1 - the account statement for the period from January 2010 through March 2013; PECO Exhibit 2 – the Complainant’s Collection History; PECO Exhibit 3 – PAR History; PECO Exhibit 4 - Complainant’s Financial History; PECO Exhibit 5 - Bureau of Consumer Services’ Decision Report dated February 29, 2012 (No. 002922491); PECO Exhibit 6 - Bureau of Consumer Services’ Decision Report dated May 18, 2012 (No. 002964313); and PECO Exhibit 7 - Bureau of Consumer Services’ Decision Report dated November 2, 2012 (No. 0003037684).



The record consists of a tape recording and seven exhibits.  The record closed on April 4, 2013.
FINDINGS OF FACT



1.
The Complainant is Shelly Siegfried, 195 Water Street, Ambler, PA 19002.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has electric residential and gas residential heating service at the Water Street property (PECO Ex. 1).



4.
On April 27, 2011, the Complainant’s household monthly income was $3,249.99 for 2 adults.  This is level 3 at 265% of the federal poverty level.  


5.
On May 17, 2011, after the Complainant made a $1,000 payment, the Respondent reissued the Complainant’s payment agreement on the balance of $982.65 (PECO Ex. 3).



6.
On February 9, 2012 the Respondent gave the Complainant a payment agreement on the balance of $1,256.43 (PECO Ex. 3).



7.
The informal complaint that the Complainant filed with the Commission on December 29, 2011, at BCS Case No. 02922491, was verbally closed on February 29, 2012.  The case was dismissed after the Respondent reinstated the company payment arrangement on February 9, 2012 (PECO Ex. 5).



8.
On March 19, 2012 the Complainant defaulted on the agreement (PECO Ex. 3).



9.
The Complainant was required to pay $477.85 to reinstate the agreement (PECO Ex. 6). 



10.
On March 19, 2012, the Respondent provided a 10 day termination notice to the Complainant with an effective date of April 2, 2012.  The past due balance was $632.39 (PECO Ex. 2).  



11.
The Respondent satisfied the 72 hour termination notice requirement by calling the Complainant on March 25, 2012, in the evening, and on March 27, 2012, during the afternoon (PECO Ex. 2).



12.
On April 9, 2012 the Complainant paid $477.00 (PECO Ex. 1).



13.
The Respondent terminated the Complainant’s service on May 3, 2012 for a past due balance of $1,351.37 (PECO Ex. 2).



14.
The Complainant filed an informal complaint at BCS Case No. 002964313 on May 4, 2012 (PECO Ex. 2, 6).


15.
When the Respondent discovered that the Complainant paid $477.00 on the $477.85 reinstatement charge, the Respondent gave the Complainant a payment agreement on the balance of $1,522.91,waived the reconnection fee, issued a medical extension until June 7, 2012, and restored service on May 9, 2012 (PECO Ex. 2, 3, 6). 


16.
The informal complaint at BCS Case No. 002964313 was closed without a decision on May 16, 2012 (PECO Ex. 6).



17.
The Complainant’s son lost medical insurance coverage under his mother’s insurance when he turned twenty-six (26) years old in August 2012.



18.
On October 25, 2012, the Complainant reported that her household monthly income was $4,412.97 for two adults.  This is level 4 at 349% of the Federal poverty level (PECO Ex. 7).


19.
The Complainant filed an informal complaint with the Commission at BCS Case No. 003037684 on October 26, 2012 (PECO Ex. 5).


20.
In the BCS decision report dated November 2, 2012, the Complainant was directed to pay her $175.00 budget bill plus $475.00 a month on the arrearage starting in December 2012.  This was based on a level 4 income (PECO Ex. 3, 7).  



21.
The Complainant filed a notice of intent to appeal the BCS decision on November 21, 2012.


22.
The bill dated November 15, 2012, was due December 7, 2012 (PECO Ex. 1).

23.
On December 17, 2012, the Complainant reported to the Respondent that her household income for two adults was $2,450.93.  This is level 2 and is 194% of the federal poverty level.  



24.
The Complainant’s income decreased more than twenty percent (20%) after the BCS decision was rendered.


25.
At the time of the hearing the Complainant had not made any payments on her PECO bill since the Bureau of Consumer Services’ payment arrangement was established in November 2012 (PECO Ex. 1).



26.
At the time of the hearing, the Complainant’s balance was $3,733.54 (PECO Ex. 1). 
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

Termination



The Complainant testified that her electric service was terminated without notice for $.85 cents.



Richard Conway, a regulatory assessor for the Respondent, testified that the Respondent complied with applicable notice requirements for terminations.  He said that a 10 day notice was issued.  He testified that the telephone calls with messages on March 25, 2012, in the evening and March 27, 2012, in the afternoon satisfied the 72 hour notice requirement.  The Complainant was terminated on May 3, 2012, for a past due balance of $1,351.37 (PECO Ex. 2).



Mr. Conway explained that the Respondent asked the Complainant to pay $477.85 to restore her agreement.  When she paid $477.00, the computer did not recognize the payment as satisfying the restoration requirement.  After the Complainant filed the informal complaint, the Respondent realized that the Complainant paid $477.00 on April 9, 2012, to reinstate the agreement and that she should have paid an additional $.85 cents.  Therefore, the Respondent gave the Complainant a payment agreement on the balance of $1,522.91, waived the reconnection fee, and restored her service on May 9, 2012 (PECO Ex. 2, 3, 6).


The applicable regulations concerning notice of termination are set forth in 52 Pa. Code §§ 56.91 and 56.93.  Those regulations read in relevant part: 

§ 56.91. General notice provisions and contents of termination notice.

(a) Prior to terminating service for grounds authorized by § 56.81 (relating to authorized termination of service), a public utility shall provide written notice of the termination to the customer at least 10 days prior to the date of the proposed termination. The termination notice shall remain effective for 60 days. In the event of a user without contract as defined in § 56.2 (relating to definitions), the public utility shall comply with §§ 56.93—56.97, but need not provide notice 10 days prior to termination. 

…

§ 56.93. Personal contact.

(a)  Except when authorized under § 56.71, § 56.72 or § 56.98 (relating to interruption of service; discontinuance of service; and immediate termination for unauthorized use, fraud, tampering or tariff violations), a public utility may not interrupt, discontinue or terminate service without attempting to contact the customer or responsible adult occupant, either in person or by telephone, to provide notice of the proposed termination at least 3 days prior to the scheduled termination. If personal contact by one method is not possible, the public utility is obligated to attempt the other method. 

(b) Phone contact shall be deemed complete upon attempted calls on 2 separate days to the residence between the hours of 8 a.m. and 9 p.m. if the calls were made at various times each day, with the various times of the day being daytime before 5 p.m. and evening after 5 p.m. and at least 2 hours apart. Calls made to contact telephone numbers provided by the customer shall be deemed to be calls to the residence.


Mr. Conway testified that the Respondent sent a 10 day notice pursuant to 52 Pa. Code § 56.91.  In addition, the telephone contacts satisfied the requirements in 52 Pa. Code 
§ 56.93 (b).  Accordingly, the Respondent did provide notice of the termination in accordance with the Commission’s regulations.

Payment arrangement



The Complainant testified that she needed a payment arrangement that she could afford.  She said that her son was covered by her medical insurance until August 2012 when he turned 26 years old.  The Complainant has paid for his insulin and other medical expenses since that time since he is uninsured.  In addition, the Complainant testified that he stopped working in October 2012 because of his health.  


The Complainant and her son live at the Water Street property.  
The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.
66 Pa.C.S. § 1403 (Definition of “Payment Agreement”).  Section 1405 of the Public Utility Code regarding payment arrangements reads in pertinent part:

(b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
  (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 

  (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

  (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

  (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

 

*
*
*

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
66 Pa.C.S. § 1405(b) and (d).  

The Complainant received a Commission-issued payment arrangement.  In its decision dated November 2, 2012, at BCS Case No. 3037684, BCS directed the Complainant to pay a monthly special budget amount of $650.00 on her electric bill consisting of the regular budget amount of $175.00, plus $475.00 towards arrearages beginning in December 2012.  PECO Exhibits 3, 7.  Based on the income reported by the Complainant, $4,412.97 for two adults, she was a level 4 income customer and BCS issued a payment arrangement that, in accordance with 66 Pa.C.S. § 1405(b)(4), required the Complainant to retire her balance in six (6) months, while continuing to pay her monthly budget bill.  PECO Exhibit 7.

The Complainant testified that after her son was hospitalized in October 2012, he has not been working or receiving any income.  She testified that she makes $14.14 an hour.  This is a monthly income of $2,450.93.  Therefore, she appealed the BCS decision report establishing a payment arrangement requiring her to pay her balance in six months.   

This figure is consistent with the information in PECO’s answer which stated that on December 17, 2012 the Complainant reported that her household monthly income was $2,450.93 for two (2) adults.  This is level 2 and at 194% of the Federal poverty level.  The balance should be paid in two (2) years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level 66 Pa.C.S. § 1405(b)(2).
PECO asserted that the Complainant is not entitled to another payment arrangement because she defaulted on her Commission issued payment arrangement and because her income has not changed.  However, she appealed the Commission issued payment arrangement in a timely manner.  Therefore, this is not a second payment arrangement.  The Commission explained this in DiOrazio v North East Heat & Light Company F-2008-2052918.
The Special Agent’s interpretation of the law under 66 Pa.C.S. § 1405, although correctly stated, is inapplicable to this case.  It is true that the Commission may not establish a second or subsequent payment agreement, absent a change in circumstances, if a customer has defaulted on a previous Commission issued agreement.  66 Pa. C.S. § 1405(d).  However, a BCS issued payment arrangement only becomes the one Commission issued payment arrangement, as permitted by Chapter 14, if the decision is not timely appealed.  The Commission has previously determined that “a customer cannot be deemed in default of a timely appealed [BCS] payment agreement . . . until the Formal Complaint on appeal is ultimately adjudicated and a final Order issued by the Commission.  Richard Kalamets v. Columbia Gas of Pennsylvania, Inc., Docket No. Z 01701441 (Order entered October 14, 2005).  

DiOrazio v North East Heat & Light Company F-2008-2052918 at 4 (Order entered June 15, 2009).


The BCS decision in this case was dated November 3, 2012, and required the Complainant to pay a $175.00 budget bill plus $475.00 a month on the arrears starting in December 2012.  Therefore, the Complainant did not default on the BCS payment agreement.


Even if the Complainant had defaulted on a Commission payment agreement, her income decreased enough for her to be eligible for another payment agreement.  A “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal proverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% orless of the federal poverty level.



The Complainant confirmed that she reported to the Respondent in October 2012 that her household income was $4,412.97.  Twenty percent (20%) of $4,412.97 is $882.59.  When $882.59 is subtracted from $4,412.97, the answer is $3,530.88.  Consquently, it is clear that the Complainant’s income of $2,450.93 is more than a twenty percent (20%) decreae.


Since the BCS informal determination was based the household income for a level 4 customer and the Complainant is now a level 2 customer, the payment arrangement should be adjusted.

Based on the Complainant’s testimony about her household income, which falls between 150% and 250% of the Federal poverty level, the Complainant is a level 2 income customer.  Pursuant to 66 Pa. C.S. § 1405(b)(2), the Complainant must resolve her current unpaid balance within two years.  The Complainant is required to make monthly payments consisting of her budget bill plus one twenty-fourth (1/24th) of the balance accrued on her account, beginning with the first billing due date following the entry of a final Commission Order in this case.



The Complainant failed to prove that the Respondent terminated her service without notice. 


Accordingly, the complaint is granted in part and dismissed in part.  The allegations regarding termination of service without notice are dismissed.  The allegations concerning an affordable payment arrangement are granted.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
A Bureau of Consumer Services issued payment arrangement only becomes the one Commission issued payment arrangement, as permitted by Chapter 14, if the decision is not timely appealed.  A customer cannot be deemed in default of a timely appealed [BCS] payment agreement . . . until the Formal Complaint on appeal is ultimately adjudicated and a final Order issued by the Commission.  DiOrazio v North East Heat & Light Company F‑2008-2052918 (Order entered June 15, 2009), Richard Kalamets v. Columbia Gas of Pennsylvania, Inc., Docket No. Z 01701441 (Order entered October 14, 2005).  



4.
That the Respondent complied with the termination notice provisions of the Commission’s regulations.  52 Pa. Code §§ 56.91 and  56.93.


5.
That the Complainant sustained her burden of proof regarding the payment arrangement allegations.  The Complainant failed to sustain her burden of proof with respect to the termination without notice allegations. 
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Shelly Siegfried against the PECO Energy Company at Docket No. F-2012-2339635 is granted with respect to the payment arrangement allegations and denied regarding the termination without notice allegations. 


2
That the Complainant shall make monthly payments consisting of her budget bill plus one twenty-fourth (1/24th) of the balance accrued on her account, beginning with the first billing due date following the entry of a final Commission Order in this case.


3.
That as long as the Complainant makes payments as directed in this Order, the Respondent shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payments or finance charges against her account.



4.
That, if the Complainant does not make payments as directed in this Order, the Respondent is authorized to suspend or terminate her utility service in accordance with the Commission’s statute and regulations.


5.
That this case is marked closed.

Date:  July 12, 2013






/s/











Cynthia Williams Fordham







Administrative Law Judge

� 	The Complainant submitted Notification of Intent to Appeal to the Secretary of the Commission on November 21, 2012. 
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