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HISTORY OF THE PROCEEDING


On or about November 30, 2012, Pierre Alexandre ("Complainant") filed a formal complaint (“Complaint”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”). 


Complainant asserts that there are incorrect charges on his bill.  Particularly, Complainant asserts that he should not be responsible for gas usage not captured and billed due to PGW’s faulty meter.  He does not dispute using the gas but contends that he should not have to pay for problems with PGW’s equipment of which he had no knowledge and for which he had no responsibility.  

Respondent PGW states in its Answer, dated December 20, 2012, that although Complainant has timely paid all PGW bills issued to him, Complainant remains responsible for a make-up bill amount of approximately $4,000.    


This initial decision finds in favor of PGW. 



By Notice dated February 12, 2013, a hearing was scheduled for Tuesday, April 23, 2013.  A Prehearing Order was sent to the parties on February 15, 2013. 


The hearing was held as scheduled in the Philadelphia Regional Office before Administrative Law Judge Darlene Davis Heep.  Complainant appeared and testified on his own behalf.  He offered no exhibits. 



Laureto Farinas, Esquire, represented PGW and presented witness Anne Marie Cromley, PGW Senior Customer Service Review Officer.  Mr. Farinas also introduced six (6) exhibits.  They are:  
No. 1 – Specific Service Agreement

No. 2 – Contract for Account

No. 3 – Field Information

No. 4 – Negotiated Payment Arrangement

No. 5 – Office of Property Assessment

No. 6 – Bureau of Consumer Services Decision. 


All exhibits were admitted.  The record closed on May 7, 2013.  

FINDINGS OF FACT


1.
Complainant resides at the service address, 6522 North 3rd Street, Philadelphia, Pennsylvania 19126.
2. Complainant lives in a three bedroom, two-story home with gas heat and a gas water heater.
3. Degree Days are a measurement of the demand for energy needed to heat a building.
4. As Degree Days increase, the energy units consumed for heating increase. 
5. CCFs are a standard measurement of water or natural gas volume.
6. PGW bills contain CCFs as the unit of measurement of gas used. 

7. From 2005 to 2013, Complainant’s cold weather usage history contains the following:
	Dates
	Degree Days
	CCF

	November 2002
	435
	175

	December 2002
	790
	332

	February 2003
	1102
	398

	November 2003
	297
	119

	December 2003
	662
	256

	February 2004
	1119
	412

	November 2004
	365
	112

	December  2004
	554
	187

	February 2005
	1017
	338

	November 2005
	285
	91

	December 2005
	813
	237

	February 2006
	825
	32

	November 2006
	407
	107

	December 2006
	559
	6

	February 2007
	1049
	49

	November 2007
	336
	115

	December 2007
	711
	103

	February 2008
	851
	107

	November 2008
	332
	72

	December 2008
	540
	48

	February 2009
	977
	0

	November 2009
	342
	93

	December 2009
	540
	48

	February 2010
	902
	50

	November 2010
	325
	68

	December 2010
	620
	192

	February 2011
	1024
	85

	November 2011
	316
	100

	December 2011
	505
	139

	February 2012  
	859
	137

	(Meter changed 3/12)
	
	

	November 2012
	367
	141

	December 2012
	611
	191

	February 2013
	920
	288


8.
In April of 2012, PGW sent Complainant a bill for $7,017.15, the charge for using 3,978 CCF of gas.  (Tr. 27-28).
9.
This was a make-up bill for gas used by the Complainant but not previously billed.  (Tr. 28).
10.
This unbilled usage was discovered after PGW changed Complainant’s meter in March of 2012.  (Tr. 28).
11.
The meter was changed due to the age of the meter, not the accuracy, which was 100 percent.  (Tr. 30, PGW Exhibit 2 page 6, PGW Exhibit 3). 

12.
PGW generally uses a remote meter reader system; a truck drives by and reads the meter through an encoder reader transmitter, or ERT, device.  (Tr. 32).
13.
When Complainant’s meter was removed, a manual reading of the meter showed that the ERT device and the usage recorded by the meter were out of sync; the ERT was not transmitting the total amount of gas used by the Complainant: The meter itself recorded 3978 CCFs of usage not recorded by the ERT.  (PGW Exhibit 1 page 10, Tr. 32).
14.
The original make-up bill was for about a seven-year period. (Tr. 27-29, PGW Exhibit 2 pages 3-5).
15.
As the law allows PGW to issue back bills for only a four-year period, PGW correctly used adjustments and a make-up index to determine the allowable four-year period and amount of the final make-up bill issued to Complainant.  (Tr. 27-29, 36; PGW Exhibit 2 pages 3-5).

16.
These adjustments and use of a make-up index to determine yearly usage correctly reduced the make-up bill to $4,534.86 for a four-year period (3/20/2008 to 3/20/2012). (Tr. 27-29, PGW Exhibit 2 pages 3-5).
17.
There is no evidence that Complainant’s meter was faulty or that the make-up index used by PGW to determine the amount of usage recorded on the actual meter is in error. 

18.
As of the hearing, the balance on Complainant’s account was $3,789.68.
DISCUSSION

APPLICABLE LAW


Any offense alleged by the Complainant must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  The code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions,   extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. 
66 Pa. C.S.A. § 1501.  


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).



A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.  66 Pa. C.S.A., §1407.
52 Pa.Code § 56.12(5)(ii) states: 

 "When the actual meter reading establishes that the customer was underbilled due to an error in the registration of the remote reading device, the public utility may render a bill for the uncollected amount. If the rebilling exceeds the otherwise normal estimated bill for the billing period during which the bill is issued by at least 50% or at least $ 50, the public utility shall comply with § 56.14 (relating to previously unbilled public utility service)."
.
.
.
The provisions of § 56.14 require: 

When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $ 50, whichever is greater:
  (1) The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.
  (2) The period of the amortization may, at the option of the customer, extend at least as long as:

  (i) The period during which the excess amount accrued.
  (ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.



In summary, where it is determined that a customer has used gas supplied by PGW, PGW is entitled to payment for the gas used.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa. PUC LEXIS 27, (Order entered April 15, 2004).  The make-up bills, those issued to collect previously unbilled service, are generally limited to a four year period.  Id.  Nona Lewis v. PGW, 2011 Pa. PUC LEXIS 1701, 6-7 (Pa. PUC 2011).  
ANALYSIS



This is simply a case of a customer objecting to receiving a large make-up bill.  During testimony, it became clear that Complainant does not actually deny that he used the gas as billed; Complainant questions being held responsible for a very large cumulative bill that was issued as a result of the failure of Complainant’s remote reading device.  
Complainant’s frustration is understandable.  Mr. Alexandre timely pays his bill from PGW upon receipt.  However, the law allows PGW to bill and collect for gas used but for which he was not previously billed.  


The record shows that Complainant was under-billed due to remote reading device error for roughly a seven year period.  Simultaneously, the meter located in Complainant’s home directly measured and correctly recorded the amount of gas used by the Complainant.  Testing showed that Complainant’s meter was accurate.  
As the chart above illustrates, the remote device misreported and underreported Complainant’s usage.  In 2002 and 2003 and after the meter was changed in 2012, Complainant’s usage was commensurate with and relative to the degree days.  

Taking the specific example of the month of December, the correlation between the CCF used and the degree day fluctuates.  The most extreme example is December of 2006, where the degree days are 559 but the CCFs used are only 6.  In other years, degree days in the 500s and low 600s yielded usage of 139-187 CCFs.  See chart below:
	December 2002
	790
	332

	December 2003
	662
	256

	December 2004
	554
	187

	December 2005
	813
	237

	December 2006
	559
	    6

	December 2007
	711
	103

	December 2008
	783
	181

	December 2009
	540
	  48

	December 2010
	620
	192

	December 2011
	505
	139

	December 2012
	611
	191


Other examples:  In February of 2009, although the degree days numbered 877, the usage is recorded as zero (0).  With degree days of 902 in February of 2010, usage is recorded as 50 CCF. (See chart page 2).  
The evidence clearly shows an error in the reading device covered by 52 Pa. Code § 56.12(5)(ii).  The ability and right of a utility to issue a bill where there is under-billing due to an error in the registration of the remote reading device is specifically provided for in the law.  52 Pa. Code § 56.12(5)(ii).  Complainant did not present any evidence that the make-up bill based on the usage recorded on the actual meter was in error and therefore he cannot prevail.


The law limits PGW to collecting for a four-year period.  See 52 Pa. Code § 56.14.  PGW correctly derived this four-year period and the amount owed by use of a make-up index
, weather normalization and revenue credit.  While the original bill issued sought funds for about a seven-year period, the final bill issued to Complainant reflected the four-year collection period allowed by law rather than the entire period that the ERT device appeared to malfunction.  The record supports a finding that Complainant’s balance as of the date of the hearing was $3,789.68.  Complainant presented no evidence to the contrary. 
Complainant has not requested a payment agreement and therefore I will not address that issue; however, it was expressed during the hearing that PGW would grant Complainant 60 months to repay as opposed to the 48 month allowed under the statute.  See 52 Pa. Code § 56.14.  Complainant should further discuss this with PGW representatives outside of this forum. 

Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.
2.
Complainant had the burden of proof and failed to carry that burden.  66 Pa. C.S.A. § 332(a).


3.
A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.  66 Pa. C.S.A. § 1407.
4.
PGW is entitled to issue make-up bills where there is meter error. 66 Pa. C.S. § 332(a); 52 Pa. Code § 56.14.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaint of Pierre Alexandre against Philadelphia Gas Works filed at C-2012-2337351 is dismissed, with prejudice; 
2. That the docket at C-2012-2337351 be marked closed.

Date:       July 10, 2013   




/s/












Darlene D. Heep








Administrative Law Judge 

�	The make-up index is a mathematical method used by PGW to determine a customer’s usage in in a period of time. (See Tr. 36-37).
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