BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Nicholas J. and Carole A. Nehez			:
							:
v.						:		C-2013-2367085
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On May 23, 2013, Nicholas J. Nehez and Carole A. Nehez (collectively, Complainants) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission), at Docket No. C-2013-2367085, against Philadelphia Gas Works (PGW, the Company, or Respondent).  In their Complaint, Complainants alleged that PGW’s procedures had led to a lien being placed on their deeded property located at 608 S. Mt. Pleasant Road, Philadelphia, PA 19119 (Subject Property).  Complainants further alleged that the lien was the result of unpaid PGW gas bills by former tenants Nketia K. Lavela and Doris E. Crenshaw in the amount of $18,333, with penalties and interest, and that these tenants, who were PGW customers of record, were supposed to pay the utility bills under the terms of the lease.

		In addition, Ms. Nehez averred that she had signed up for the Landlord Cooperation Program (LCP) in May, 2012, and first learned that liens had been placed on the property in June, 2012 as lien notices had been sent to an incorrect address.  She first heard of the then over $16,000 balance at the Subject Property in early May, 2012 from a PGW employee, when PGW attempted to shut off the gas service.  Efforts to obtain payment for utility bills from the tenants failed and the tenants were evicted on November 29, 2012, after having been tenants of record at the Subject Property since April 1, 2009, and incurring a large PGW balance.

		As relief, Complainants requested an investigation of why PGW had allowed the tenants’ bills to get so high before attempting shut-off of service, and why more of an effort to locate and notify the property owner(s) was not made earlier.

		On or about June 26, 2013, PGW filed an Answer to the Complaint.  In its Answer, PGW admitted that lien notices were issued to Complainants at a former address in 2010, 2011, and 2012, but otherwise denied most of the Complaint averments due to insufficient information.  The Company did acknowledge that Ms. Nehez had registered the Subject Property in LCP on June 18, 2012, and that the total amount of the liens is $18,618.11.  The total amount of active liens is $17,340.11.  PGW requested that the Complaint be dismissed.

		Also on or about June 26, 2013, PGW filed Preliminary Objections and a Motion to Strike Impertinent Matter, with a ten (10) day Notice to Plead, seeking dismissal of the Complaint based upon lack of Commission jurisdiction, and the striking of the (presumed) or impliedly requested relief of lien removal as “impertinent matter.”  52 Pa. Code §§5.101(a)(1) and (a)(2).

Complainant Carole Nehez filed a timely Answer to PGW’s Preliminary Objections and Motion to Strike on July 10, 2013, based upon service of the Preliminary Objections and Motion to Strike by first class mail.  52 Pa. Code §§1.12, 1.56(b) and 5.101(f)(1).  In her Answer, Ms. Nehez alleged that she was the sole owner of the Subject Property, but had included her ex-husband in the Complaint as his name was still on the deed.  She reiterated her objection to PGW’s procedures regarding notice to landlords and also its practice of permitting large arrearages to accumulate before implementation of these procedures.  Ms. Nehez further clarified that she was seeking removal of the lien.

 PGW’s Preliminary Objections and Motion to Strike were assigned to me by Motion Judge Assignment Notice dated July 18, 2013.  The record closed for decision writing on July 26, 2013, and these matters are now ready for a ruling.  Since I am dismissing the Complaint due to lack of jurisdiction, this ruling will be in the form of an Initial Decision, subject to exceptions.

FINDINGS OF FACT

		1.	Complainants are Nicholas J. and Carole A. Nehez, whose mailing address is 608 S. Mt. Pleasant Road, Philadelphia, PA, 19119.  Complaint, ¶1.

		2.	Respondent is Philadelphia Gas Works (PGW).  Complaint, ¶2.

		3.	Complainant Carole A. Nehez is the owner of the Subject Property at 608 S. Mt. Pleasant Road, Philadelphia, PA, 19119, which is provided natural gas service by the Respondent.  Complaint, ¶4. A, attachment.

		4.	Nicholas J. Nehez, Ms. Nehez’s ex-husband, was included as a Complainant as his name remains on the deed.  Answer to Preliminary Objections, ¶4.

		5.	Nketia K. Lavela and Doris E. Crenshaw rented the Subject Property from Ms. Nehez from April 1, 2009, to November 29, 2012, when they were evicted.  Complaint, ¶4. A, attachment.

		6.	Tenants were the PGW customers of record during their occupancy of the Subject Property.  Due to their non-payment of PGW bills, liens were placed on the Subject Property totaling over $18,000.  Complaint, ¶4. A, attachment.

		7.	Ms. Nehez first became aware of the tenants’ arrearage in May, 2012, due to an attempted PGW shut-off at the Subject Property.  The unpaid balance at that time was $16,488.09.  Complaint, ¶4. A, attachment.

		8.	Ms. Nehez did not receive notice of the imposition of liens until June, 2012, as the lien notices had been mailed to a former address.  Complaint, ¶4. A, attachment.

		9.	Ms. Nehez did not sign up for PGW’s LCP until May 2012, at the earliest, when the tenants’ unpaid arrearage was $16,488.09.  Complaint, ¶4. A, attachment.

		10.	On May 23, 2013, Complainants filed a Formal Complaint at Docket No. C-2013-2367085 against PGW, alleging dissatisfaction with the PGW notice procedures regarding tenants’ arrearages and imposition of liens.  As relief, Complainants requested an investigation and removal of the liens.  Complaint, ¶5; Answer to Preliminary Objections, ¶7.

		11.	Complaints about notice procedures involving tenants’ arrearages and imposition of liens are related to PGW’s LCP.

		12.	The LCP is a private contract between Ms. Nehez and PGW.

		13.	Under the LCP, a property owner who provides complete cooperation to PGW and fulfills other requirements of the LCP is not subjected to the placement of liens on registered residential property for unpaid gas service which benefited that property during the time of the property owner’s compliance with the LCP.

		14.	The LCP is a supplemental service provided by PGW to a landlord and only incidental to PGW’s primary gas service provided to the tenant.

DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69.

		A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003).

		The grounds for preliminary objections, which are set forth in 52 Pa. Code §5.101(a), are as follows:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

1. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

1. Insufficient specificity of a pleading.

1. Legal insufficiency of a pleading.

1. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

1. Pendency of a prior proceeding or agreement for alternative dispute resolution.

PGW filed its Preliminary Objections on the basis of lack of jurisdiction and inclusion of impertinent matter.  In support of its requested relief, PGW asserted that the Commission has no jurisdiction over the filing of municipal liens, and that the Commission has repeatedly recognized its lack of subject matter jurisdiction in numerous cases involving municipal lien disputes.  See, e.g., Newman v. PGW (Newman), Docket No. C-2011-2273565, Final Opinion and Order entered March 29, 2012; Jackson v. PGW (Jackson), Docket No. C-2009-2119940, Final Opinion and Order entered July 1, 2011; and Yamin v. PGW (Yamin), Docket No. C-2011-2221883, Final Order entered June 29, 2011; see also, 53 P.S. §7101 et seq. (Municipal Lien Act); 66 Pa. C.S. §§1414, 2212(n).  As the Commission is without jurisdiction to decide matters involving the imposition of municipal liens, the Complainant’s request for removal of these liens is “impertinent matter,” according to PGW, and should be stricken.

PGW further alleged that the City of Philadelphia, as owner of PGW, filed a municipal lien upon the Subject Property for unpaid gas service, under authority of the Municipal Lien Act.  It contended that the nature of a lien is such that it encumbers the real estate, regardless of who caused the event.  It argued that this municipal claim for unpaid gas service may be collected even when the gas service was not rendered to the owner of the property.  Newberry Township v. Ray Stambaugh, 848 A.2d 173 (Pa. Cmwlth. 2000).

Finally, PGW argued that participation in LCP represents a private contractual agreement which does not arise from the public rights embodied in the Public Utility Code, and therefore is beyond the Commission’s jurisdiction, citing to Eric Carter v. PGW, Docket No. C-2012-2299188, Commission Order acknowledging finality of ALJ decision entered August 16, 2012.

In her Answer to the Preliminary Objections, Ms. Nehez asserted that she was not questioning the right to impose the lien but PGW’s procedures for doing so, and its lack of timely notice to landlords of tenants’ arrearages.

		Upon consideration of PGW’s Preliminary Objections and Motion to Strike, and Complainants’ Answer, I agree that the Preliminary Objection on the basis of lack of jurisdiction should be granted.  Since I conclude that Ms. Nehez’s Complaint is beyond the jurisdiction of the Commission, it is inappropriate and unnecessary to consider whether impertinent matter should be stricken.  Hughes v. Pa. State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993); Newman, supra.

		In every case coming before it, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Super. Ct. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Matorano, 427 Pa. 581, 235 A.2d 602 (1967).  Indeed, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

		Ms. Nehez’s Complaint alleges dissatisfaction with PGW notice procedures regarding tenants’ arrearages and the imposition of liens.  Issues regarding improper notification of the filing of liens and untimely notice of tenants’ arrearages are matters that involve the terms and administration of PGW’s LCP.  See, Ovrutsky v. PGW, Docket No. C-2012-2321385, Commission Order acknowledging finality of ALJ decision entered December 19, 2012.  As decided by the Commission in Fisher v. PGW, Docket No. F-2010-2215047, Commission Order acknowledging finality of ALJ decision entered July 31, 2012, the LCP is a private contract between PGW and a landlord.  It is a supplemental service and only incidental to PGW’s primary gas service provided to the tenant.  As such, LCP obligations do not involve a law, regulation or order that the Commission has jurisdiction to administer.  See, 66 Pa. C.S. §701.  They constitute private disputes which fall beyond the scope of the Commission’s jurisdiction.  Adams v. Pa. P.U.C., 819 A.2d 631 (2003).

		The Complaint also requested the removal of liens.  The Commission has repeatedly recognized its lack of subject jurisdiction in numerous cases involving municipal lien disputes, including, very recently, Newman, Jackson, and Yamin, supra.

The Commission has generally expressed a preference that administrative law judges refrain from dismissing complaints against unrepresented complainants without first giving them the opportunity to be heard orally and develop a sufficient record.  See, Richard Carlock v. The United Telephone Company of Pa., Docket No. F-00163617, Order entered July 14, 1993.  However, as noted by the Commission in Newman, supra, there are some cases wherein a hearing would not enable complainants to explain their case in a manner sufficient to alter the inevitable conclusion that the Commission lacks jurisdiction.  This is one of those cases.

Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989).  Also, Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  Since the Commission is without jurisdiction to consider a private contractual dispute and grant the relief requested, a hearing is not necessary in the public interest.

CONCLUSIONS OF LAW

1.	Commission regulations provide for the filing of preliminary objections based upon lack of jurisdiction.  52 Pa. Code § 5.101(a).

2.	The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Super. Ct. 595, 43 A.2d 348 (1945).

		3.	Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Matorano, 427 Pa. 581, 235 A.2d 602 (1967).

		4.	Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

5.	The Commission has repeatedly recognized its lack of subject jurisdiction in numerous cases involving municipal lien disputes, including, very recently, Newman v. PGW, Docket No. C-2011-2273565, Final Opinion and Order entered March 29, 2012; Jackson v. PGW, Docket No. C-2009-2119940, Final Opinion and Order entered July 1, 2011; and Yamin v. PGW, Docket No. C-2011-2221883, Final Order entered June 29, 2011.

		6.	Issues involving PGW’s LCP obligations are private contractual matters that do not involve a law, regulation or order that the Commission has jurisdiction to administer.  See, 66 Pa. C.S. §701; Fisher v. PGW, Docket No. F-2010-2215047, Final Order entered July 31, 2012.

		7.	The Commission does not have jurisdiction over private contractual disputes.  Adams v. Pa. P.U.C., 819 A.2d 631 (2003).

8.	The Commission may dismiss a complaint without a hearing if a hearing is not necessary or in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).

9.	When a preliminary objection is granted and a case dismissed on the grounds of lack of jurisdiction over the subject matter, it is not appropriate due to lack of subject matter jurisdiction to rule on whether impertinent matter should also be stricken from that complaint.  Hughes v. Pa. State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).



ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objection of Philadelphia Gas Works, seeking to dismiss the Formal Complaint filed by Nicholas J. Nehez and Carole A. Nehez at Docket No. C-2013-2367085, on the grounds of lack of jurisdiction is granted.

2.	That the Preliminary Objection of Philadelphia Gas Works, seeking to strike impertinent matter from the Formal Complaint filed by Nicholas J. Nehez and Carole A. Nehez at Docket No. C-2013-2367085, is dismissed as the Commission is without subject matter jurisdiction.

3.	That the Formal Complaint filed by Nicholas J. Nehez and Carole A. Nehez at Docket No. C-2013-2367085 against Philadelphia Gas Works is dismissed.

4.	That the docket at Docket No. C-2013-2367085 is marked closed.


Dated:	July 29, 2013					______________/s/_______________
							Kandace F. Melillo 
[bookmark: _GoBack]							Administrative Law Judge
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