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I. Introduction

CEPA et al., a coalition of low income consumer organizations, filed a Protest and
Intervention in this proceeding on December 20, 1999 and, as in PECO Energy Company’s
prior securitization and restructuring cases at Docket Nos. R-00973953 and P-00971265,
have actively participated in the extended and complex settlement negotiations that resulted
in the Joint Petition for Settlement. These consumer organizations submit on the basis of this
experience and the testimony filed in this case, that the proposed settlement (hereinafter
“Settlement”) assures that between 2001 and the end of 2006, PECO ratepayers and the
public at large will substantially benefit from the proposed merger in a wide variety of ways,
and that the sum of the benefits exceeds the dollar value of the net savings to be achieved
by PECO Energy as a regulated distribution company resulting from merger related
synergies. CEPA et al. further submit that the Settlement has provided a wide range of
parties with greater value than would be achievable through extended litigation of this case,

and therefore urge the Commission to approve the Settlement without modification.

CEPA et al. are membership advocacy organizations whose mission is to speak up for
the interests of low income consumers in a wide variety of contexts. For such consumers,
the cost of utility service is not just a rather small portion of their monthly budget, but rather
often constitutes between 10 and 25 % of the household budget. It is beyond 1s dispute that
electricity 1s a fundamental necessity of life in modern society, not just for lighting and

communications, but assuring that heating systems will work in winter, and that necessary
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cooling, especially for Senior Citizens, is available in the summer.

In this proceeding, the parties have already set forth in some detail via Statements in
Support of the Settlement why they believe that the proposed merger, if approved on the
basis of this Settlement, would affirmatively promote the public interest and would not have
an adverse effect on retail electricity competition in Pennsylvania. In this Main Brief, CEPA
et al. will not present an exhaustive discussion of all aspects of this case, but will focus
particularly upon how the Settlement serves the public interest with respect to benefits of
special interest to PECO’s low income customers. In general, CEPA et al. support the
positions that have been ably set forth in the Office of Consumer Advocate’s Main Brief,

which is therefore incorporated by reference in the Brief.! CEPA et al. also refer the

Commission to the briefs submitted by a wide variety of parties, representing
environmentalists, electricity generation suppliers, the City of Philadelphia, commercial and
industrial users, and small business users which describe in appropriate detail the benefits

which the settlement provides to these particular parts of the social and economic spectrum.

! In addition to supporting OCA’s views concerning the manner in which various aspects of the
Settlement affirmatively promote the public interest and are not likely to resuit in anticompetitive and
discriminatory conduct detrimental to the retail competitive electricity generation market, CEPA et al. seek to give
added weight to the need for the Commission to firmly reject PPL’s request that any approval of the Joint
Settlement be conditioned on the agreement of the parties that no signatory to the Settlement will propose that a
provision of the Settlement be adopted in any other proceeding based on the fact that such provision was included
in the Settlement and that no party to the Settlement will seek to reopen another Pennsylvania public utility’s
settlement of its retail restructuring proceeding to make any provision therein consistent with the current
Settlement. See Section V, infra.



The standards which the Commission must apply in reviewing this Settlement are not
in dispute. The Commission must determine whether the merger will “affirmatively promote
the ‘service, accommodation, convenience or safety of the public’ in some substantial way.”
City of York v. Pennsyivania Public Utility Commission, 449 Pa. 136, 141, 295 A.2d 825,
828(1973). Anditmustassure thatthe Settlement does not contain provisions which would
undermine the proper functioning of the retail markets for electricity and natural gas. 66
Pa.C.S. §§ 2811(e)(2), 2210(b). As this Main Brief and others submitted by the signatory
parties demonstrate, the record contains ample evidence to support such a finding and

requires approval of the Settlement by the Commission without modification.

II.  The Settlement Affirmatively Promotes the Public Interest Because It Provides
Rate Reductions Which Are Equal to the Full Dollar Value of the Merger
Related Synergies to Be Achieved by the PECO Energy Distribution
Company.

CEPA et al. regard the $200 million in rate reductions provided for in the Settlement
as a critical element in assuring that tangible merger related synergies are passed through
directly to the consuming public. The rate reductions provided in Section 10 and 11 must
be viewed in conjunction with the $60 million reduction in CTC for the year 2001 that has
been achieved though settlement of issues associated with the recent additional issuance of
a QRO for the securitization of stranded costs. Coupled with this CTC reduction, the
Settlement assures that PECO’s Transmission and Distribution rates, instead of rising 6%

next year to return to January 1, 1997 levels, will remain for residential customers at least



2.3% below January 1, 1997 levels for the years 2001, 2002 and 2003, and at 1.5%to 1.75%
below those levels during the years 2004 and 2005. Moreover, due to the extension of the
Transmission and Distribution rate cap through 2006, customers will pay no more in 2006

than they paid as of January 1, 1997.

The measure of whether the rate cuts are adequate is whether the synergies which are
to be achieved with the use of assets funded through T&D rates have been passed through
to customers. There is strong evidence in the record that the Commission should regard the
rate cuts contained in the Settlement as significant. The strongest statement is contained in
the testimony of Richard Silkman, the expert witness sponsored by CEPA et al. and Senator
Vincent J. Fumo. Dr, Silkman states that the rate provisions in the Settlement “provides for
recovery by PECO ratepayers of what I estimate to be the full dollar value of merger-related
synergies with the T&D component of PECO.” Fumo & CEPA et al. St. 1 at 5,6. He further
explains that in net present value terms, PECO’s share of the regulated merger related
savings are worth $150 million in the period 2001 through 2006, as compared with rate

reductions with a present value of $152 million. Fumo & CEPA St. 1, at 7-10.

This view is supported in more general terms by Richard LaCapra, OCA witness, who
testifies that the level of rate reductions provided in the Settlement overcame initial concerns

the there was not an “equitable share of projected merger benefits” being passed through to



rate payers in the form of rate reductions. OCA St. 1, at 9.2

In light of these analyses, the objection of PPL that the rate reductions contained in
the Settlement would jeopardize PECOQ’s ability to provide adequate service should be
rejected as without merit. As Kevan Deardoff has testified, on behalf of the Office of Trial
Staff, such concerns are not warranted, because cost savings reasonably fo be anticipated
from merger related synergies for PECO’s electricity distribution operations will support
rate reductions without inducing pressures for a concomitant reduction in service quality.
OTS St.1, at 2,3. Sce also PECO St. 3-S, at 8 (Thomas P. Hill, Jr.). Indeed, in the view of
some witnesses, like Councilman David Cohen, PECO’s distribution rates, which are the
highest in the state, could be cut much more without negative consequences. Cohen St. 1, at

4.

III. The Settlement Affirmatively Promotes the Public Interest Because It Provides
Significant Improvements for PECQ’s Universal Service Programs.

In addition to seeking reductions in rates for all customers, CEPA et al. sought in

these negotiations to focus attention on the most obvious deficiencies in PECO’s CAP Rate

2 In addition, the modification of the Restructuring Full Settlement provisions concerning PECO’s
recovery of its umiversal service costs will save customers as much as $15 miilion in charges not subject to the rate
cap between 2001 and the end of 2006. Sec Joint Petition for Settlement, Paragraph 35.

On the electricity generation side, the provisions contained in Sections 45 through 56 of the Settlement,
designed to enhance retail electric generation competition, may lead to additional opportunities for cost savings by
customers who exercise their right to shop for electricity generation.



program, a discount program for customers with household incomes at or below 150% of
the federal poverty level. Recent expert evaluations and analyses of PECO’s CAP Rate
program have expressed the concern that the tariffed rates for customers below 100% of
poverty (approximately 50% off the standard residential rates for the first 500 kWh) are not
affordable under PUC affordability standards for many households with incomes below 50%
of federal poverty. See Peach, H. Gil, Process Evaluation of the PECO Energy “CAP-Rate”
Pilot, Beaverton, Oregon: H. Gil Peach & Associates/Scan America, 1998, Monograph 981-
2, pp. xxi; “Direct Testimony and Exhibits of Roger D. Colton. Universal Service and
Energy Efficiency Issues,” OCA Statement No. 4, Docket No. R-00994787. This “special
needs” part of the low income population is typified by the household whose sole source of

income is TANF, an income which is approximately 35% of the federal poverty standard.

The Settlement addresses problems posed by the energy needs of this portion of the
low income population in several ways, some as part of the class of low income customers
generally, and some directly as a distinct subgroup within that class. The significance of
these benefits for the public interest are noted specifically by Dr. Silkman, and by Richard

LaCapra. Fumo & CEPA St. 1, at 13; OCA 5t. 1, at 9-10.

At Section 34 of the Settlement, PECO reaffirms that the CAP Rate Program is an
“open enrollment” program, open to all payment troubled customers with household

incomes at or below 150% of federal poverty. The initial maximum participation level in the
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existing CAP Rate electric program is raised from 90,000 customers to 125,000 customers.
This measure ensures that no otherwise eligible customer will be denied the benefits of CAP

Rate solely because the Program is “full.”

At Section 30, PECO commits to the prompt development and implementation of a
computerized customer “Data Warehouse” which is critical for the rational development and
refinement of programs to meet the needs of the low income population in general and the

low income population below 50% of federal poverty.

At Section 31, PECO commits to working with its LIURP Advisory Committee to
assess the energy circumstances of households at 50% of poverty and below, and to develop

as necessary program enhancements to meet their “special needs.”

At Section 29, PECO agrees to provide support above its existing support to the fuel
funds in the five county area in the amount of $1.3 million annually in 2001 and 2002; in
the event that a “special needs” program is not in place by 2003, PECO commits to providing
an additional $400,000 to these fuel funds in that year. Under this Section, the Philadelphia
fuel fund, the Utility Emergency Services Fund (“UESF”), will receive $1 million per year

in the next two years to assist low income households who are threatened with termination



of utility service or whose utility service has already been terminated.’

IV. The Settlement Affirmatively Promotes the Public Interest Because It Provides
Assurances That Are Important for Maintenance of Employment in
Philadelphia and the Five County Region.

CEPA et al. have traditionally attached high importance to economic development
and the preservation of jobs in Philadelphia and the five county area generally. The
Settlement contains provisions which will further employment and economic development
in the Philadelphia region. Several expert witnesses have recognized the public interest value

of those provisions. See Fumo & CEPA St. 1, at 15; OCA St. 1, at 16.

At Section 82 of the Settlement, PECO commits to maintaining 1250 jobs at its
headquarters at 2301 Market Street, Philadelphia, through 2003, more than 90% of the jobs
currently there.* The Company has also committed to maintaining the headquarters of the
PECO Energy distribution company at 2301 Market Street, Philadelphia, for a substantial
period of time. While CEPA et al. share Councilman Cohen’s desire that the merger result

in no job loss whatsoever in Philadelphia, future ratepayers should not be burdened with

3 Approximately 70% of UESF’s available funds are distributed to households with incomes below 50% of
federal poverty.

* In order to obtain the City of Philadelphia’s support for the Settlement, PECQ has subsequentiy made
additional commitments on these issues, namely a commitment to maintain higher levels of employment through
2003, a commitment to maintain at least 1100 headquarters jobs through 2007, and to maintain PECO Energy’s
corporate headquarters for its distribution business in Philadelphia through 2007. Although these commitments
have not been included in the Settlement itself, they are enforceable before the Commission. See letter of Thomas
P. Hill, Jr. to James J. McNulty, Secretary, Pennsylvania Public Utility Commission, dated Aprii 27, 2000,
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maintaining staffing levels for PECO’s distribution services which are greater than necessary

to provide high quality service. Cohen St. 1, at 4,5; PECO 8t. 3-§, at 6.

In addition, Section 43 of the Settlement provides for acceleration of the $9.98 million
otherwise due to the Sustainable Development Fund (SDF) between the present and 2005
under the Restructuring Full Settlement This acceleration, which has a value of several
million dollars, provides added resources to a fund whose mission is “to promote the
development and use of renewable energy and clean energy technologies, energy

conservation and efficiency, and economic development projects which promote clean

energy.” Joint Petition for Full Settlement of PECO Energy Company’s Restructuring Plan
and Related Appeals and Application for a Qualified Rate Order and Application for
Transfer of Generation Assets (April 29, 1998), Dockets Nos. R-00973953 and P-

00971265(emphases added).

V.  The Settlement Affirmatively Promotes the Public Interest in That It Expresses
a Consensus Achieved by a Broad Range of Parties Immediately Affected by the
Merger as PECO Customers, and as Such, Is Superior to an Adjudicated
Settlement in Which the Commission Is Limited in What May Be Ordered.
The Pennsylvania Public Utility Commission has formally recognized that “the results

achieved from a negotiated settlement or stipulation, or both, in which the interested parties

have had an opportunity to participate are often preferable to those achieved at the

conclusion of a fully litigated proceeding. 52 Pa.Code §69.401; see also, 52 Pa. Code



§69.391. The Settlement which is currently before the Commission for approval
demonstrates the wisdom of that policy. Seftlements serve the public interest because they
inevitably are capable of commanding wider acceptance, and the resulfing savings from the
avoidance of delays caused by litigation, and by appeals. Settlements provide the possibility
of provision of a greater range of value to all parties than may be achieved through litigation,

where the Commission has a relatively limited number of legally available powers that it may

use.

Throughout these negotiations, as the record shows, PPL has posed objections which
impair this policy in favor of settlements. These positions are most recently reflected in
Paragraph 2 of PPL’s Objection ...to the Joint Petition for Settlement, which requests that
any approval of the Joint Settlement be conditioned on the agreement of the parties that no
signatory to the Settlement will propose that a provision of the Settlement be adopted in any
other proceeding based on the fact that such provision was included in the Settlement and
that no party to the Settlement will seek to reopen another Pennsylvania public utility’s
settlement of its retail restructuring proceeding to make any provision therein consistent with
the current Settlement. PPL’s objections go not so much to the substance of what was being
given and taken in negotiation, as to the so-called precedential effect that PPL believes a
settlement of this case might have for future, speculative cases in which PPL might be
directly involved. These claims have been continuously advanced notwithstanding the fact

that it is hornbook law that Commission or Court approved settlements are not binding
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precedent.

CEPA ¢t al. agree with the Office of Consumer Advocate that these demands are
unreasonable, and should be rejected. For the purposes of brevity, we will assume the
doubtful proposition that such requirements lend themselves to fair and equitable
enforcement by the Commission. CEPA et al. are particularly concerned because the PPL
demands would particularly restrict the ability of OCA, SBA, and OTS to bring their
experience in PECO’s service territory to bear in assessing and discussing proposed
settlement proposals in other parts of the state. OCA, SBA and OTS, each in its own way,
provides representation state-wide for those who, like the persons represented by CEPA et
al., do not have the resources to actively participate in proceedings before the Commission.
They should not be foreclosed from arguing the wisdom of adopting provisions in other

Jjurisdictions which are similar to those contained in this Settlement.

For these reasons, CEPA et al. specifically endorse the portions of OCA’s Main

Brief which address PPL’s objections on this subject.

VI. Conclusion.

In this Settlement, PECO and the participating parties attempted to accommodate and

harmonize all the diverse interests articulated by all the parties who filed Protests and/or
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intervened. PECO has been induced to put substantial value on the table in many forms to
meet the particularized needs of this region. CEPA gt al., like all other parties, did not obtain
everything that they hoped to obtain through these negotiations. They recognized that their
needs had to be reconciled with the needs of other parties and of PECO itself, and that their
bargaining power was limited by the relatively meager leverage provided by the Public
Utility Code, existing legal precedent and the Electricity Generation Customer Choice and

Competition Act. For these reasons, CEPA et al. request that the Commission approve the

Settlement without modification.

Respectfully submitted,
P(/*/Q"P C—f\gﬂz&—\rﬂt W

PHILIP A. BERTOCCI, ESQUIRE
EDWARD A. MCCOOL, ESQUIRE
Attorneys for CEPA, ACORN,
Action Alliance and TAG

Date: May 16, 2000 COMMUNITY LEGAL SERVICES, INC.
1424 Chestnut Street, 4" Floor
Philadelphia, PA 19102
(215) 981-3702
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PENNSYLVANIA PUBLIC UTILITY COMMISSIO]I\I
MAY 16 2000

Application of PECO Energy Company, : PA PUBLIC UTILITY COMMISSION
Pursuant to Chapters 11, 19, 21, 22 : SECRETARY'S BUREAU

and 28 of the Public Utility Code for :

Approval of (1) a Plan for Corporate : Docket No. A-110550F0147

Restructuring, Including the Creation
of a Holding Company and (2) the
Merger of the Newly Formed Holding
Company and Unicom Corporation

Brief of Councilman David Cohen in Opposition to Approval of
Settlement Agreement

I. Summary

D O C U M Elf\ﬁg r to prevail in its merger petition to the Commission, PECO Energy

has t en to demonstrate that the proposal will serve the public interest.

F OE@EI@ failed to sustain this burden either on safety or economic grounds.
Acc ly, its merger petition should be denied pending the production of
additional detailed information, or if approved, only upon the conditions set forth
in Section IV of this brief.

II. PECO’s proposal, even as modified by the proposed settlement, must
be rejected because it poses grave risks to public safety.

It is uncontroverted in the record that the operation of nuclear power plants
in general, and PECO’s Limerick plants in particular, constitute a severe danger to
the public health, even when operated within “normal limits.” See written Direct
Testimonies of Dr. Ernest Sternglass, Janette Sherman, and Joseph Mangano, and
oral testimony of Dr. Sternglass at tr. 430-439. For instance, Dr. Sternglass, in his
direct written testimony, stated explicitly that:

the recent 36% rise in childhood cancer incidence across the U.S.
and 16% in Great Britain between 1980 and 1993 described by
Mangano 'in a 1999 article in IJHS is most likely due to releases
from nuclear power plants and leakage from underground testing
It therefore appears that nelther

immune and hormonal systems can explain the rise in cancer
incidence or mortality. This conclusion is further supported by a



sharp decline in all causes of child mortality in four counties
downwind from the Rancho Seco nuclear plant within a few years
after it ceased operation in 1989 as reported by Mangano in the
March 2000 issue of the journal Environmental Epidemiology and
Toxicology. Sternglass written testimony at page 5.

Amplifying the danger, Joseph Mangano stated in his direct testimony that
according to his research:

In areas near each of seven plants, infant mortality dropped at about
three times the national rate in the first two years after nuclear plant

closings. (at page 2)

Of particular relevance to this proceeding, Dr. Sternglass provided concrete
and unrebutted evidence that the dangers of nuclear radiation directly and severely
damage the health of Philadelphia-area residents, by supplying eight charts
(attached to his testimony) documenting increases in local disease and death rates
tied to nuclear emissions. Although some characteristics of these graphs differ
from one another, they all show serious spikes in disease and mortality
immediately after the Three Mile Island incident, commencement of Limerick
low-power testing, and the Chernobyl accident. Thus, it is clear that operation of
these plants has vast potential for causing grave harm to area residents.

Furthermore, this Commission may take judicial notice of the
overwhelming threat to human health posed by the mounting stockpile of spent
fuel, and both high level and low level radioactive waste, caused by the ongoing
operation of nuclear plants.I The growing stockpile is especially dangerous in the
Philadelphia area because several of PECQO’s plants are reaching the limits of their
capacity to store the material. (See PECO’s response to Eric Epstein’s
Interrogatories, number 1-12, showing Oyster Creek to already have reached
capacity, and Peach Bottom 2 and 3 rapidly approaching that point.)

The proposed merger clearly increases the dangers that already exist from
PECO’s heavy reliance on nuclear energy. As Councilman Cohen pointed out in
his written direct testimony, none of which has been contradicted:

the NRC has inexplicably decided to disregard the potential health effects
posed by applications to extend the lives of existing nuclear plants. And
last month, without considering such effects, the Commission approved
the first such request that came before it to extend the life of a nuclear
facility.

! Public references to this hazard are frequent and recurring in the national press. See attachments for a
sample of recent articles on this subject.



Both PECO and Unicom derive much of their nuclear energy from
plants whose useful lives may well be extended under these new rules. In
addition, PECO is aggressively seeking to purchase additional plants, thus
making clear its long-term commitment to nuclear energy. The merger
will further increase the incentive to continue plants in operation since the
amount of nuclear assets held under common ownership will immediately
multiply upon completion of the regulatory process. Because new plants
are being purchased at bargain-basement prices, operating profits from
continued operation of these plants will be enormous and will grow for
each year they are allowed to remain on-line. On top of that, reserves for
decommissioning will continue to be amassed and earn interest. Together,
these income sources create powerful incentives to continue the operation
of these dangerous plants long into the future. At p. 32

These dangers may clearly be considered by the Commission in
determining whether PECO’s proposed merger is “in the public interest” and
therefore should be approved. Section 1103(a) of the Public Utility Code states
that:

A certificate of public convenience shall be granted by order of the
commission, only if the commission shall find or determine that the
granting of such certificate is necessary or proper for the service,
accommodation, convenience, or safety of the public. The commission in
granting such a certificate, may impose such conditions as it may deem to
be just and reasonable.

The Pennsylvania Supreme Court made clear that this section imposes a
substantial burden on the proponent of any utility merger, when it held:

Section [1103] of the Public Utility Law requires that those seeking
approval of a utility merger demonstrate more than the mere absence of
any adverse effect upon the public. Section [1103] requires that the
proponents of a merger demonstrate that the merger will affirmatively
promote the “service, accommodation, convenience or safety of the
public” in some substantial way. City of York v. PUC, 449 Pa. 136, 295 A.
2d 825, 828 (1972).

Importantly, City of York expressly overruled an earlier case, Northern
Pennsylvania Power Co. v. Pennsylvania Public Utility Commission, 333 Pa. 265,
5 A. 2d 133 (1939) which put the burden on parties opposing a merger to
demonstrate “by competent evidence, that the sale will adversely affect the public

2 As further evidence of the intention to emphasize its nuclear character, see also the September 23, 1999
Press Release jointly issued by PECO and Unicom, which states at page 2: “We intend to be the premier
nuclear operator in the nation.” (Response to OCA Interrogatory V-4)



in some substantial way.” 5 A.2d at 134. That burden is now reversed and is
squarely on PECO to show affirmative and “substantial” benefits from this
merger. Given PECO’s aggressive posture to increase its reliance on nuclear
power — a policy direction which would be greatly enhanced by the merger —
PECO has clearly not sustained this burden.’

1II. PECO’s proposed merger should be rejected because it inadequately
shares merger profits with the public.

In its 8-K filing with the SEC on the proposed merger, (provided in
response to OCA Interrogatory III-12) PECO included a section entitled “Cost
Savings”. After describing those savings in some, though modest, detail, PECO
concluded with the following sentence:

In addition, as a result of the combination, the companies expect to
achieve revenue enhancements. (p. 3)

Throughout this proceeding, PECO has been willing to quantify only its
“savings” from the proposed merger, but has never estimated what is probably the
far larger scope of its “revenue enhancements.” Clearly, however, it believes
these enhancements to be significant, devoting two pages of its Application® in

describing aspects of the merger which will generate these new sources of
revenue. Included among the growth opportunities set forth in its application are:

1) Expanded Generation Capacity

2) Expanded Marketing and Trading Business
3) Broadened Distribution Platform

4) Strategic Fit and Compatibility

5) Foundation for Future Growth

* There is one element of the proposed settlement that addresses nuclear health issues, namely the side
agreement between PECO and intervenor Eric Epstein, attached as Appendix B to the Joint Petition for
Settlement. However, that agreement is expressly not made a part of the overall settlement, and no third
party, including the Commission, has any rights under it. (See Joint Petition paragraph 18; Appendix B,
paragraph 18.) Moreover, the terms of the side agreement itself fail to provide any but the most modest
protections from the nuclear threat, and the vast bulk of them relate solely to reporting and monitoring
mechanisms at PECO’s Peach Bottom plants. (The far larger scope of the nuclear waste problem is
described in substantial detail in Eric Epstein’s Statement of the Issues, filed ptior to settlement.)

* See pages 64-65.



Direct testimony of expert Richard La Capra submitted by the Office of
Consumer Advocate, in fact illustrates and supports the position of Councilman
Cohen that this merger generates revenue enhancements not adequately addressed
by parties to the Settlement. For example, the OCA submission states,

I see electric utilities using their utility assets more and more as a
springboard to enter lucrative non-electric markets. For example, with
valuable assets such as telecommunications systems, rights-of-way,
frequent contacts with customers through billing and advertising, and large
amounts of market data on every customer, telecommunications affiliates
of transmission and distribution utilities have entered markets to utilize
competitive advantages that may not be available to their competitors.

Testimony of Richard La Capra, OCA, Page 4, lines 9-14

The OCA submission further states that Peco and Unicom have indicated
an intention to expand the scale of current operations as well as expand into new
regulated and unregulated businesses. Again, this predictable business expansion
and commensurate revenue enhancements are inadequately defined and addressed
by the proposed Settlement Agreement.

Information contained in testimony and discovery responses in this
proceeding indicates that the PECO/Unicom management have expressed
interest in expanding the scale of their operations. Moreover, they are
clearly attracted to opportunities to expand both their regulated and
unregulated businesses.

Testimony of Richard La Capra, OCA, Page 4, lines 9-14

In addition, the Direct testimony filed by Kevan Deardorff for the Office of
Trial Staff of the Pennsylvania Public Utilities Commission, states that it is
common for utility merge cost savings to exceed estimates. The OTS submission
illustrates the propensity for utility mergers to underestimate savings by reference
to the Bell Atlantic/NYNEX merger.

We have indentified about $1.8 billion in annual expense
synergies, capital savings and incremental revenue opportunities to be
achieved by 2000-nearly twice what we believed possible before closing
the merger in August 1997.

OTS quoting the Chairman and Vice Chairman of the Board of Directors, Bell
Atlantic. Page 4, lines 13-23



Although Councilman Cohen believes the financial elements of the
Settlement certainly have value, it is by no means clear that they provide
“substantial” value, as required by York supra. On its website,” Funk and
Wagnalls defines the term to mean “of ample or considerable amount, quantity,
size, etc”. These words, in turn, can only have meaning in relation to some known
quantity. For some purposes, under some circumstances, $1, 000, or even $100,
may be “of ample, or considerable amount”. This would clearly be true of one poor
person giving to another. However, these two companies are not poor. Their
admitted savings alone over three years from the merger is in the neighborhood of
$380 million.® The true value of the merger, however, is contained within the
growth opportunities appropriately highlighted, but never quantified, in PECO’s
application. Do the benefits constitute 50%, 10% or 1% of PECO’s total value
potential from this merger? In light of PECO’s failure to provide any inclusive
estimate of the overall value of this transaction, the record fails to disclose the
answer. But this Commission must know what PECO’s probable return on its
growth opportunities are to know how substantial is the sharing contained in the
Joint Petition.

A variety of intervenors have obtained agreements set forth in the Joint
Petition that they find valuable. And indeed, they may well be. But none of these
intervenors is in a position to determine whether the benefits are substantial in
relation to the benefits that PECO will accrue if the Joint Petition is granted. The
views of the intervenors cannot substitute for the informed judgment of the
Commission under the appropriate standard. To satisfy the York standard’, the
Commission should either demand that PECO quantify its benefits prior to a final
determination of the adequacy of its sharing with the public, or demand that PECO
immediately increase that sharing along the lines suggested in Councilman Cohen’s
Objections to Joint Settlement Petition.

IV. Proposed Commission Action.
In view of the infirmities presented by the Joint Petition, Councilman
Cohen calls upon the Commission to reject it as filed. Thereupon the

Commission should either:

1) offer to approve the merger subject to additional terms and conditions
that PECO would be required to accept; and/or

* funkandwagnalls.com

¢ See application, page 65.

" In the York case, it is not clear whether the PUC engaged in the exact analysis proposed here. Nothing in
the case suggested that merger opponents were interested in a sharing or quantification of benefits; rather, it
appeared that they simply opposed the merger in its entirety.



2} remand the matter to the Administrative Law Judge for further
proceedings to amplify the record with the financial data that is now
missing.

In the event that the Commission believes the record as it stands is
adequate, Councilman Cohen suggests that the following additional terms and
conditions should be added:®

1y

2)

3)

4)

5)

6)

7

8)

PECO must agree not to extend the useful lives of its current and
future mix of nuclear facilities beyond the period of their initial
licensure;

early retirement of any nuclear facility found to be unsafe as a
result of the inspection and monitoring regimes proposed in the
testimony of Joseph Mangano;

consumers should not be asked to pay any more for
decommissioning expenses than they already are;

No sharing of excess decommissioning funds with PECO should
be allowed. All such excess should be repaid to customers from
whom they were received;

PECO should commit to limit its use of nuclear power at the
retail level using 1999 as a benchmark;

PECO must commit to maintaining at least its current 1,440 staff
at 2301 Market Street for as long as it owns the distribution
system;

PECO’s commitment on charitable giving should not be allowed
to expire in three years, but should remain the long-term
charitable and civic role in Philadelphia that it has historically
played. This commitment should be tied to its profitability and
should increase (not decrease in real terms) over time as its
profits rise;

The distribution rate cap provided in paragraph 11 of the Joint
Settlement Petition should be lengthened at least five years, and the
dollar rate reductions offered in paragraph 10 through 2005 should

* consistent with the proposals previously made in the document entitled “Comments And Objections of
Philadelphia City Councilman David Cohen As To The Proposed Settlement Agreement”



be at least doubled, and then maintained at the lowest level
established in the year 2005 for another five years;

9) The Commission should reserve the right to further reduce PECO’s
distribution rates in the absence of real price competition emerging
over the next several years despite the measures to promote
competition that are contained in the Joint Settlement;

10) PECO should be required to have ongoing educational materials
contained within its customer bills or on bill stuffers, concerning
the Matching Energy Assistance Fund (MEAF):

11) PECO should immediately increase the number of kilowatt
hours (*kwh’s™) per month from 500 to 600 that are billed at the

Customer Assistance Program (CAP) rates;

12) PECO should regularly (four times each year) educate its rate
payers about the Customer Assistance Program (CAP) and about
the utility Emergency Services Fund (“UESF™});

13} PECO should increase its donation to the UESF from $1.3
million each year for three years to $4 million annually
indefinitely;

14) the Commission should explore whether some additional portions
of the corporate structure should be required to locate here, given
the complete failure of any corporate move to remotely benefit
ratepayers;

15) PECO should, through an endowment or otherwise, provide
payment for the salaries of at least two attorney positions at the
Community Legal Services Utility Unit and provide to that Unit
an amount up to at least $150,000 annually to hire experts, as
needed, for research and testimony in PECO-related regulatory
matters;

16) PECO should be required to offer a spectial tariff providing a
20% discount to small start-up technology businesses which stay
in Philadelphia for at least five years.

It is very likely that the above list of conditions could readily be
incorporated into the merger approval with little relative cost to PECO given the
extraordinary benefits PECO would receive from its new corporate status.



However, as indicated above, neither Councilman Cohen, nor any party other than
PECO, currently possesses specific information regarding the value of the merger.
A remand to the ALJ for further fact-finding, therefore, might well be the most
appropriate interim outcome of these proceedings.

Respectfully submitted,

Robert Jaffe, Esquire ;
Special Counsel to
Councilman David Cohen

puea_ D~ 1D (L)
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L INTRODUCTION

On November 22, 1999, PECO Energy Company (“PECO” or the
“Company”) filed an Application with the Pennsylvania Public Utility
Commission (“Commission”) requesting that the Commission authorize: (1) the
formation of a holding company and the transfer of certain assets and common
facilities from PECO to its newly established corporate affiliates; and (2) the
merger of the newly formed holding company with Unicom Corporation
(“Unicom”). In addition, PECO sought approval of various affiliated interest
agreements between it and other members of the new holding company system.
Finally, PECO asked the Commission to make findings needed for its new
generating company affiliate to obtain “exempt wholesale generator” (“EWG”)
status and to engage in certain affiliated power sales under Sections 32(c) and
32(k) of the Public Utili'ty Holding Company Act of 1935.

Various parties, including the Office of Trial Staff (“OTS”), intervened
and/or filed Notices of Appearance in this proceeding.

In furtherance of the Commission policy favoring settlements of
proceedings, the parties worked diligently, over many weeks, in an effort to
achieve a full and complete settlement of all issues. These efforts resulted in the
filing, on March 23, 2000, of a Joint Petition for Settlement (“Settlement”), which |

was signed or not opposed by almost all of the parties.



Subsequent to the filing of the Settlement, public input hearings were held

in PECQO’s service territory on the following dates: March 27, 2000
(Philadelphia), March 28, 2000 (Trevose), March 29, 2000 (Norristown), March
30, 2000 (Glenmore), March 31, 2000 (Media), and April 4, 2000 (York). Since
the public input hearings were convened after the Settlement had been filed, the
parties were able to summarize the Settlement terms at these public hearings and
elicit comments from the public.

By Order dated March 28, 2000, ALJ Rainey established a procedural
schedule for the filing of Comments and Objections and Replies to Comments and
Objections regarding the Settlement. Only two ganies filed Objections to the
Settlement—PPL Electric Utilities Corporation (“PPL”) (“PPL Objections™) and
Philadelphia City Councilman David Cohen (“Councilman Cohen™) (“Cohen
Objections”).

In Prehearing Order #2, issued on April 25, 2000, ALJ Rainey deterimined,
in light of the Objections, that technical evidentiary hearings would be convened.
Accordingly, hearings for the purpose of presenting testimony either in favor of or
in opposition to the Settlement were held in Philadelphia, PA, on May 10, 2000.
The record closed on May 10, 2000, with Main Briefs due on May 17, 2000, and
Reply Briefs due on May 24, 2000.

On May 2, 2000, PECO filed a Petition for Certification of the Record,

pursuant to 66 Pa. C.S. §335(a). PECO’s Petition requests that the Commission



exercise its authority to dispense with an initial decision in this matter, and certify
the record for final decision. A decision on this request was denied by the

Commission at Public Meeting on May 11, 2000.



II. SUMMARY OF ARGUMENT

OTS submits that ALJ Rainey and the Commission should approve the
Settlement because it is in the public interest. The Settlement contains many
benefits to ratepayers and the public in general. These benefits include a $200
million distribution rate reduction, an extension of the rate cap, protection for
PECQ’s ratepayers from expenses of the decommissioning of Unicom’s nuclear
units, the sharing of any future increases in nuclear .decommissioning costs between
shareholders and customers, reliability and customer service enhancements,
promotion of competition, provision of environmental benefits, protection for
customers from unregulated risks and the maintenance by PECO of a strong |
corporate presence in Southeastern Pennsylvania.

OTS believes that the Objections to the Settlement filed by PPL and
Councilman Cohen should be rejected for the reasons summarized as follows:

Initially, OTS observes that PPL lacks the requisite standing to raise
arguments concerning the precedential impact of certain provisions of the
Settlement. Under administrative law, standing is largely a matter within the
discretion of the agency. However, the Commission has historically relied upon
the rule followed in determining standing to appeal in court proceedings. Under
this rule, it is clear that any harm alleged by PPL in the instant case is too remote to

provide the necessary “aggrievement” required for standing.



The law in Pennsylvania is also clear that despite PPL’s allegation,
settlements cannot be used as precedent in other proceedings. Moreover, the very
terms of the Settlement provide that its terms may not be used in a precedential
fashion. Consequently, PPL’s claim that the terr-ns of the Settlement will limit its
ability to negotiate favorable terms in a future PPL merger or restructuring
proceeding, should be rejected.

PPL’s request in its Objections that the Commission condition a;:;proval of
the Settlement, which provides for the issuance of a certificate of public
convenience, on the forbearance of non-utilities from certain conduct, should be
rejected. The Public Utility Code provides broad powers to the Commission to
supervise and regulate public utilities, but provides no authorization for directly
regulating the conduct of non-utilities.

In its testimony, PPL requests that the Commission issue a “policy
statement” proscribing use of the Settlement by the Commission and any
Commission litigant in any future proceeding. PPL also requests that the “policy
statement” indicate that all future proceedings will be decided “on their own
merits”; i.e., presumably without regard to prior Commission decisions in either
settled or fully-litigated cases.

PPL’s request is for a binding, generic Commission rule, which

necessitates, inter alia, publication and opportunity for comments. PPL has not



accounted for any of these requirements in its proposal and furthermore, a merger
application is not an appropriate forum for a rulemaking.

Also, PPL’s proposal would unlawfully limit the Commission’s
discretion to consider its past decisions, and provide for consistency in future
litigation. Such restriction on the Commission’s power to regulate public utilities
is not within the Commission’s power to grant.

Notwithstanding PPL’s assertions to the contrary, the record herein
contains substantial evidence that the Settlement, including all rate reductions and
nuclear decommissioning benefits, are in the public interest. PECO has met the
statutory requirement that its proposed merger, under the conditions provided in the
Settlement, is “necessary or proper for the service, accommodation, convenience,
or safety of the public.” 66 Pa. C.S. §1103(a)

In addition, PECO has met the requirements of 66 Pa. C.S. §2811(e),
in that the proposed merger has been shown not to likely result in the unlawful
exercise of market power, which would prevent customers from obtaining the

benefits of competition. The PECCO Settlement should be approved.



II.  ARGUMENT

A. PPL Lacks Standing To Object To The Presumed Impact Of A Settlement
Agreed To By PECO. -

At pp. 29-33 of its Objections, PPL argues that even if the Commission
determines that the Settlement is lawful and in the public interest, it should
condition its approval upon the agreement of all settling parties that the Settlement
“will not be used to justify relief in subsequent proceedings before the
Commission involving other Pennsylvania public utilities, including efforts to
reopen their restructuring settlements.” PPL Objections, p. 29.! PPL adds that
public utilities that do not actively participate in the settlement proceedings, find
themselves forced to defend against provisions that are justified on the basis that
they were agreed to by another utility. PPL Objections, p. 30.

However, OTS submits that even under the more liberal standard applied to
administrative law?, PPL lacks the requisite standing to raise such an argument.
Under administrative law, standing is largely a matter within the discretion of the

agency involved, to be exercised in each individual case. See, W.J. Dillner

Transfer Company v. Pennsylvania Public Utility Commission, 175 Pa. Super. Ct.

! A similar ciaim is made by PPL witness Paul L. Gioia at pp. 7-9 of PPL St. 1.

2 For example, standing to appeal in court proceedings is governed by Rule of Appellate Procedure 501,
which provides that any party who “is aggrieved by an appealable order ... may appeal therefrom.” The
requirements of “aggrievement” are discussed in William Penn Parking Garage, Inc. v. City of Pittsburgh,
464 Pa. 168, 346 A.2d 269 {1975) (“William Penn™). Here the Supreme Court found that a person seeking
to appeal must have a direct and substantial interest in the subject matter of the litigation and must show a
sufficiently close causal connection between the challenged action and the asserted injury to qualify the
interest as immediate rather than remote.




461, 107 A.2d 159 (1954); Arsenal Board of Trade v. Pennsylvania Public Utility

Commission, 166 Pa. Super. Ct. 548, 72 A.2d 612 (1950); City of Pittsburgh v.

Pennsylvania Public Utility Commission, 153 Pa. Super. Ct. 83, 33 A.2d 641

(1950). However, in applying its discretion, the Commission has primarily
adhered to the principles of standing established by Pennsylvania’s appellate

courts. In this regard, see, Re L & H Trucking Company v. Pennsylvania Public

Utility Commission, 55 Pa. P.U.C. 469 (1982) (“L & H Trucking™). InL & H

Trucking the Commission found that a “protestant” should “have an immediate
interest in the subject matter of the proceeding. The adverse impact ... cannot be
remote. Although this is similar to the test for standing to appeal, it should be ;1
vital element in any test for standing.” Order at p. 471. Similarly, in AES Beaver

Valley v. West Penn Power Company, 58 Pa. P.U.C. 729 (1985), the Commission

dismissed exceptions to a proposed settlement for lack of standing because the

party was not a customer of West Penn Power Company. Order at pp. 730-731.
PPL’s claim should also fail because any hypothetical consequences that

PPL might.incur as a result of the instant Settlement are far too remote to be

considered “substantial” under the requirements discussed in William PennorL &

H Trucking. PPL apparently believes it has the right to “step into the shoes” of
PECO for the purpose of protecting its perceived interest, which may be impacted
by the Settlement terms. However, PPL has failed to cite any case, statute or

regulation, which bestows such status upon it. Moreover, PPL has not articulated



any argument, which suggests that it in some way represents PECO ratepayers.
Even under the latter circumstance, PPL would need to prove that it had standing

in its own right in order to represent such a group. See, Pennsylvania Natural Gas

Association v. T.W. Phillips Gas and Oi] Companv, Docket Nos. C-902909 & C-

913239 (entered December 20, 1991).

Consequently, the record clearly indicates that PPL has failed to
demonstrate that it has standing to argue that the terms of the Settlement will result
in harm to PPL.

B. PPL’s Objections Should Be Dismissed Because The Settlement Will Have
No Precedential Impact Upon Subsequent Proceedings.

Presumably, PPL, an electric public utility in Pennsylvania, was admitted
as a party in this procee'ding solely because of the possibility that it might be
impacted by certain competitive issues that could arise during the course of the
proceeding. Instead, PPL argues that it must be allowed to protect itself against
arguments that “might” be raised in settlement discussions by parties to the instant
Settlement in a “hypothetical” future proceeding involving PPL.. Moreover, PPL
is not only alleging that such arguments might be made to the Commission to
reopen its electric restructuring proceeding, but might be used in settlement
negotiations to obtain a similar result. See, PPL Objections, p. 32; PPL St. 1, pp.
7-9.

OTS submits that PPL’s claim is absurd. First, the law in Pennsylvania

clearly states that settlements cannot be used as precedent in other proceedings.



See, Joint Petition of the Frontier Companies for a Streamlined Form of

Regulation and Plan for Network Modernization, 1996 Pa. PUC LEXIS 107, 129-

130 (Docket No. P-00951005) (September 11, 1999). Second, PPL acknowledges
that the Settlement’s very terms indicate that the Settlement cannot be used as
controlling precedent.” PPL Objections, p. 29. In spite of the identified
safeguards, PPL seeks to bind the settling parties in the areas of both legal
argument and action.

QTS believes that PPL’s Objections should be denied because PPL can

avoid the result it fears, by simply refusing to agree to terms that it believes would

place it at a competitive disadvantage. Moreover, PPL should not fear that a

settling party would use the instant Settlement to reopen PPL’s electric
restructuring proceeding because such action is specifically barred under the terms
of the Settlement. PPL alleges that it will be pressured to adhere to the settlement
terms agreed to in previous settlements. However, there are certain factors that
affect every negotiation between parties. A party must weigh these factors and
determine whether it would be “better off” under the “known” settlement terms or
under the “unknown” litigated result. PPL retains the option to fully litigate its

case if it cannot obtain the desired result through settlement negotiation. PPL’s

* The Joint Petition states:
Acknowledging that it is expressly understood and agreed that the Settlerent
constitutes a negotiated resolution solely of issues addressed herein, the
Merger and the Corporation Restructuring, the Joint Petitioners agree that
this Settlement shall not constitute or be cited as controlling precedent in
any other proceeding, inchiding a proceeding involving a merger or an
acquisition by another Pennsylvania electric utility.

10



attempt to isolate the impact upon it of any previous settlement agreed to by an
unaffiliated public utility, should be rejected. Were this Commission to honor
PPL’s request, where would the speculation end as to the possible impact of one
settled proceeding upon another? PPL’s argument is also “patronizing” in that it
presumes that the Commission will “rubber-stamp” future merger settlements in
robotic fashion. OTS submits that such an inference is improper.

For the foregoing reasons, PPL’s claim that the terms of the Settlement
could have a precedential impact on a future PPL merger or restructuring
proceeding, should be rejected.

C. The Commission Lacks The Statutory Authority To Grant The Relief
Requested In PPL’s Objections.

In its Objections, at pages 33-34, PPL requests that the Commission
condition any approval of the Settlement on the agreement of the parties: (1) not to
propose that a provision of the Joint Petition be adopted in any other proceeding
based on the fact that such provision was included in the Joint Petition; and (2) not
to seek to reopen aI‘lother Pennsylvania public utility’s settlement of its retail
restructuring proceeding to modify any provision of such settlement in order to
make it F:onsistent with a provision of the Joint Petition.

Even if these requested conditions were reasonable, which they are not,
they are not lawful and should be rejected. The Commission, as a creation of the

Legislature, has only such powers as are expressly or impliedly granted to it.

Joint Petition at p. 41.

11



Rogoff v. Buncher Co., 395 Pa. 477, 151 A.2d 83 (1959). There is no authority

granted to the Commission to condition approval of a Settlement, which provides
for the issuance of a certificate of public convenience, on the forbearance of non-
utility parties from taking certain action. The Public Utility Code authorizes the

Commission to supervise and regulate all public utilities doing business within the

Commonwealth, but provides no authorization for directly regulating the conduct
of non-utilities. See, e.g., 66 Pa. C.S. §501(b)

The Courts have also recognized limitations on the Commission’s statutory
authority to condition the approval of certificates of public convenience. For

example, in Western Pennsylvania Water Co. v. Pennsyivania Public Utility

Commission, 10 Pa. Cmwtth. Ct. 533, 311 A.2d 370 (1973), the Commonwealth
Court rejected a condition attached to a water company certificate, on the grounds
that, inter alia, it was not based on any statutory authority or power.

Accordingly, PPL may not appropriately request that the Commission
condition the approval of a certificate of public convenience on the future conduct

of non-utilities, and its request should be denied.

12



D. PPL’s Request For A “Policy Statement” Concerning Evidentiary
Treatment Of A Prior Settlement Or Commission Action Is Improperly
Raised In This Proceeding And Is Also In Derogation Of Law.,

In its direct testimony, PPL has perhaps retreated from the position set
forth in its Objections. PPL witness Paul L. Gioia now contends that the
Commission should, in effect, issue a “policy statement” concerning precedential
and evidentiary treatment of prior settlements and other Commission action. PPL
St. 1, p. 4.* Under PPL’s requested “‘statement of policy”, the Commission would
expressly state, presumably as part of any Order approving the PECO merger, that
its approval “does not render the individual terms of the [Settlement] agreement
precedent or rélevant or material evidence in any subsequent proceeding, and that
the terms of any subsequent proposed reorganization, merger or other action will

‘be considered on its own merits.” PPL St. 1, p. 9.

OTS has previously addressed PPL’s request that prior settlement
agreements not be used as precedent. As indicated earlier, settlement agreements
clearly have no precedential value under Pennsylvania law, and it 1s unnecessary
for the Commission to reiterate this in an Order approving the merger.

However, PPL also asks for a generic evidentiary rule, which would be
applicable to all parties in all proceedings before the Commission. Under this
rule, characterized as a policy statement by PPL, none of the PECO Settlement

provisions could effectively be used as evidence by any Commission litigant, in



o ®
any future proceeding before the Commission. Furthermore, any subsequent
proposed merger, reorganization, or any other action must be considered totally on
its own merits (i.e., without regard to prior Commission decisions®). Thus, the
Commission would be unable to use any of its prior decisions as guidance in
future proceedings (regardless of whether the decision resolved a settlement or a
liitigation).

There are several fatal legal problems with PPL’s evidentiary request. First
of all, while PPL has characterized its request as an articulation of “policy”, PPL is
actually requesting a generic and binding change in the Commission’s evidentiary
practice and procedure (i.e., a regulation)’. The view that PPL is requesting a new
regulation is supported by the definition of regulation in the Commonwealth
Documents Law, 45 P.S. §1102:

“Regulation” means any rule or regulation, or order in
the nature of a rule or regulation, promulgated by any
agency under statutory authority in the administration
of any statute administered by or relating to the

agency, or prescribing the practice or procedure before
such agency. {(emphasis supplied)

Also, in. R.M. v. Pennsylvania Housing Finance Agency, 740 A.2d 302

(1999}, the Commonwealth Court addressed whether an agency pronouncement is

* In Mr. Gioia's view, there are sound reasons for the Commission to “articulate a clear policy that the
specific terms of a settlement agreement will not be accorded precedential effect or evidentiary weight in
any subsequent proceeding.” PPL St. I, p. 4. )

* The PPL proposal does not limit the use of past Commission decisions to only those which approve
settlements. Thus, the proposal must be interpreted as broadly proscribing the use of all prior Commission
decisions in future proceedings.

14



a “statement of policy” or a “regulation.” As stated by the Court therein, a
touchstone of an agency regulation, as opposed to a statement of policy, is that it
establishes a binding norm, which restricts the agency’s discretion. 740 A.2d at
307. In the instant case, PPL is clearly requesting a “binding norm” that would
restrict the Commission’s ability to admit evidence of settlements. It also would
restrict the Commission’s discretion to consider its past decisions in future
deliberations, regardless of whether those past decisions resulted from settlements
or litigation. Thus, PPL is requesting that the Commission promulgate a
regulation.

The Court in R.M. v. Pennsylvania Housing Finance Agency, 740 A.2d at

306 also addressed the legal requirements, as set forth in the Commonwealth
Documents Law, which must be satisfied before a regulation can become valid.
Under these requirements, the agency must:

(1) give public notice of its intention to promulgate,
amend or repeal any administrative regulation, 45 P.S.
§1201;

(2) accept, review and consider any submitted written
comments, 45 P.S. §1202; .
(3) obtain legal approval of the proposed regulation,
45 P.S. § 1205; and

(4) deposit the text of the regulation with the
Legislative Reference Bureau for publication, 45 P.S.
§1207.

® For example, the Commission currently has procedural rules addressing the admissibility of evidence.
See, e.g., 52 Pa. Code §5.401. Under PPL’s proposal, these regulations would presumably be modified to
provide for the exclusion of prior settlement agreements.

15



PPL has not accounted for any of these requireménts in its proposal.
Furthermore, a merger application is clearly not the appropriate forum for
instituting a rulemaking, such as would be required to effectuate PPL’s request.
PPL’s request should therefore be denied.

Moreover, PPL’s proposal would restrict the Commission’s discretion to
regulate public utilities in accordance with its statutory responsibilities. For
example, as stated previously, PPL’s proposal, that all future proceedings be

considered on their own merits, does not simply limit the Commission’s discretion

to consider prior settlements in its decisions. [t is broadly stated to also restrict the

Commission’s use of its prior decisions in fully litigated proceedings. In both

situations, the E;PL proposal runs afoul of Section 501 of the Public Utility Code,
66 Pa. C.S. §501. Section 501 provides broad authority to the Commission to
regulate public utilities in the Commonwealth, and to rescind or modify prior
orders. PPL, in derogation of éection 501, would restrict the powers of the
Commission to issue, rescind or modify orders, using the guidance of past
decisions (whether settled or litigated) for consistency purposes. Thus, PPL’s
proposal is in derogation of law and should be rejected.

Furthermore, as stated previously, the Commission has those powers which

are expressly or impliedly given to it by the Legislature. Rogoff v. Buncher Co.,

supra. Nowhere in the Code is the Commission given the authority to restrict its

16



discretion, in derogation of Section 501 of the Code, in the manner sought by PPL,
Thus, PPL’s proposal is ultra vires and should be rejected.

In -conclusion, for all the foregoing reasons, PPL’s request that the
Commission restrict itself and all future litigants in the use of the PECO merger

Settlement and in the use of all prior Commission decisions, must be rejected.

E. The Record Herein Provides Substantial Evidence That The Settlement Is

In The Public
Interest.

At pp. 14-19 of its Objections, PPL argues that in the case of contested
settlements, the Commission must find that each provision of the settlement is in
the public interest’, consistent with applicable law and supported by substantial
evidence of record.® PPL further alleges that the Commission does not have “a
body of evidence responsive to the Merger Application that it can weigh against
that submitted with the Merger Application to determine if the provisions of the .
Joint Petition represent a reasonable accommodation of the parties’ positions.”

PPL Objections, p. 18.

? Incidentally, PPL’s Objections lack sufficient support for this allegation. The Commission recently
approved a merger between Bell Atlantic Corporation and GTE Corporation that was conditioned upon a
Memeorandum of Understanding (““MOU") between the merging parties and the Commonwealth’s Office of
Attorney General. Among other concessions, the MOU provided for rate reductions. In approving the
merger and the MOU, the Commission did not require the settling parties in a contested settlement to prove
that every provision of the proposed settlement was in the public interest. See, Joint Application of Bell
Atlantic Corporation and GTE Corporation for Approval of Agreement and Plan of Merger, Docket Nos.
A-310200F.002, et al. (entered November 4, 1999).

¥ Substantial evidence has been defined by the Courts as “that quantum of evidence which a reasonable
mind might accept as adequate to support a conclusion.” Dutchland Tours, Inc. v. Pennsylvania Public
Utility Commission, 19 Pa. Cmwlth. Ct. 1, 337 A.2d 922 (1975}, as quoted in Norfolk & Western Railway
Co. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 128 (1980).

17



Contrary to PPL’s assertions, the record herein does contain a substantial
body of evidence that the settling parties’ concerns have been accommodated and
that the provisions of the Settlement are in the public interest.” This evidence may
be broadly categorized as follows: (1) evidence presented at the technical
evidentiary hearings in Philadelphia, PA on May 10; and (2) Public Input Hearing
testimony.

1. Evidence presented at the May 10 technical hearings

At the May 10 hearings in Philadelphia, several of the settling parrties
presented evidence in support of the Settlement, with particular emphasis on those
portions providing significant benefit to the interests of that party. OTS presented
the testimony of OTS Fixed Utility Financial Analyst Kevan Deardorff (OTS St. 1
& OTS Ex. 1) to support the $200 million rate reduction provided for in the
Settlement, and the testimony of OTS Fixed Utility Valuation Engineer Paul J.
Metro (OTS St. 2) to support the nuclear decommissioning provisions of the
Settlement and PECO’s market power analysis."

Mr. Deardorff testified that the $200 million rate reduction is well within
the range of potential merger cost savings. OTS St. 1, pp. 2-4. Recognition of

these savings in rates, as provided for in the Settlement, will assure that the merger

provides a readily identifiable benefit to customers, in furtherance of the legal

® OTS has previously demonstrated herein that it is PPL’s proposal, not the Settlement, which is
inconsistent with applicable law.
' OTS will address the market power issue in the next section of this Main Brief.
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® ®
requirement that the merger produce public benefit.'' Mr. Deardorff also dispelled
PPL’s concemn that the reflection of these savings in rates might negatively impact
PECO’s service. OTS St. 1, pp. 2-4; PPL Objections, pp. 20-22.

Other settling parties also provided evidence in support of the $200 million
rate reduction in the Settlement. For example, the Office of Consumer Advocate
(OCA) witness Richard La Capra testified that, in contrast to PECQO’s original
proposal submitted with the Merger Application, the Settlement provides essential
enhancements “to ensure that ratepayers will receive concrete, immediate,
affirmative benefits in the form of rate reductions.” OCA St. 1S, pp. 8-9. Senator
Fumo, et al.'” witness Richard H. Silkman, Ph.D., testified that the Settlement
provides for the recovery by PECO ratepayers of what he estimates to be the full
dollar value of merger-related synergies associated with the T&D (transmission
and distribution) component of PECQ, and that he believes the Settlement, as a
whole, is in the public interest. Fumo and CEPA St. 1, pp. 5-6. Also, PECO
witness Thomas P. Hill, Jr. testified that, contrary to PPL’s assertions, merger-

related rate reductions are not contrary to Commission policy and would not

impair PECO’s service. PECO St. 38, p. 8; PPL Objections, pp. 20-22.

"' Section 1103(a) of the Public Utility Code, 66 Pa. C.S. §1103(a), requires merger applicants to show that
the transaction is “necessary or proper for the service, accommeodation, convenience, or safety of the
public.” The Pennsylvania Supreme Court in City of York v. Pennsylvania Public Utility Commission,
449 Pa. 136, 295 A.2d 825 (1972), interpreted this statutory requirement to mean that the Commission
must find affirmatively that public benefit will result from the merger and that the Commission should
consider the impact of the proposed merger on future rates to consumers.

'2 Dr. Silkman testified on behalf of Senator Fumo, the Consumers Education and Protective Association
(CEPA), the Association of Community Organizations for Reform Now (ACORN), the Action Alliance of

Senior Citizens of Greater Philadelphia and the Tenant’s Action Group.
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Mr. Metro presented testimony that the nuclear decommissioning
provisions in the Settlement are in the public inferest. These provisions include
financial concessions by PECO to obviate some of the rate impact of potential
future decommissioning cost increases. OTS St. 2, pp. 3-4. In addition, the
Settlement includes language designed to protect PECO ratepayers from Unicom’s
decommissioning obligations. Joint Petition For Settlement, p 10. Mr. Metro has
also dispelled PPL’s concerns that PECO’s financial concessions will somehow
lead to an underfinanced or incomplete decommissioning fund. OTS St. 2, pp.
3-4; PPL Objections, p. 23.

Other settling parties also offered testimony in support of the nuclear
decommissioning provisions of the Settlement. For example, PECO witness
Thomas Hill testified that the Nuclear Regulatory Commission (“NRC”) has the
enforcement power to ensure that sufficient funds have been set aside to safely
decommission PECO’s nuclear facilities. PECO St. 3S, p. 10. Dr. Silkman
testified that the nuclear decommissioning provisions represented concessions that
provide value to ratepayers. Fumo & CEPA St. 1, p. 14. OCA witness LaCapra
testified that it is appropriate for PECO to set aside some of its merger benefits, in
the form of nuclear decommissioning concessions, to mitigate the risk of future
cost increases. OCA St. 1S, p. 11. Intervenor Eric J. Epstein also testified in
support of the Settlement’s nuclear decommissioning cost provisions. Epstein

St. 1, pp. 1-8.
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2. Public Input Testimony

In addition to the evidence supplied in the testimony in support of the
Settlement submitted by the settling parties on May 10, 2000, the Commission has
the Public Input testimony available to it for review. Public Input hearings were
held in Philadelphia (March 28, 2000), Norristown (March 29, 2000), Glenmore
(March 30, 2000), Media (March 31, 2000) and York (April 4, 2000).

At the Public Input hearings, people testified representing a broad spectrum
of customer classifications. More importantly, these customers testified at a point
after the Settlement had been filed and reported upon in the media. At the
beginning of each Public Input hearing, the parties summarized the Settlement and
solicited questions and or comments about its terms. In this regard, at the
- Philadelphia hearing, Blane Stoddart, Executive Director of The Partnership CDC,
stated “I was happy to come to the knowledge that PECO has entered into an
agreement with a number of parties, and that PECO has made assurances that they
are remaining in the City, and that we all will be guaranteed savings of $200
million as a result of the merger.” Tr. 168. His appreciation for the $200 million
rate reduction to distribution rates was echoed by residential ratepayer Maris
Menin (also representing Consumers Education Protective Association) (Tr. 116)
and Al Taubenberger, President of the Greater Northeast Philadelphia Chamber of
Commerce. Tr. 119. In addition, in Media, William R. Taylor, a small business

owner, supported the rate reduction provided under the Settlement. Tr. 341-342,
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@ @
Similarly, at the Trevose hearing, residential customer Larry Abramovitz inquired
about the details of the $200 million decrease to distribution rates and expressed
satisfaction. Tr. 200-201. Finally, at the York hearing, Eric Epstein, representing
EMFR Monitoring Group, testified that the provision of the Settlement that
ensures that PECO ratepayers will never have to pay the decommissioning costs
for Unicom nuclear generating units, makes the Settiement good for both current
and future ratepayers. Tr. 375,

3. Conclusion concerning substantial evidence

Clearly, there is substantial evidence of record to support the Settlement’s
rate benefits and nuclear decommissioning protections. Moreover, while PPL has
raised assertions m its Objections, these Objections are not supported by the
testimony of its witness. Accordingly, all PPL contentions that the record does not
support the Settlement, should be rejected.

Since the record herein contains substantial evidence that the proposed
Settlement will provide public benefit and is in the public interest, the Settlement
should be approved. PECO has met its burden of proof that its proposed merger,
under the conditions provided in the Settlement, is “necessary or proper for the
service accommodation, convenience, or safety of the public.” 66 Pa. C.S.
§1103(a).

F. The Record Herein Contains Substantial Evidence That The Proposed

Merger Will Not Likely Result In The Unlawful Exercise Of Market
Power.
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Pursuant to Séction 2811(e) of the Public Utility Code, 66 Pa. C.S.
§2811(e), the Commission, in approving merger applications, is required to
consider whether the proposed merger is likely to result in anticompetitive or
discriminatory conduct, including the unlawful exercise of market power, which
will prevent retail electricity customers from obtaining the benefits of retail
competition.

On the market power issue, PECO witness William H. Hieronymus, Ph.D.,
performed an analysis of the competitive impact of the PECO/Unicom merger on
electricity markets as part of the Application to the Federal Energy Regulatory
Commission (FERC) for approval of the merger. Dr. Hieronymus concluded that
the proposed merger will not lead to material increases in market concentration or
lead to increases in PECO and Unicom’s market share in any relevant market.
PECO St. 5, p. 4. OTS witness Paul Metro reviewed Dr. Hieronymus’ analysis
and agreed with those conclusions in light of the concessions PECO has agreed to
in the Settlement. OTS St. 2, pp. 6-8. No party herein disputed PECO’s
conclusions.

Accordingly, the r-ecord contains substantial evidence that, as required by
66 Pa. C.S. §2811(e), the proposed merger will not likely result in the unlawful
exercise of market power, which would prevent customers from obtaining the

benefits of retail electric competition in Pennsylvania.
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Iv. CONCLUSION

" For all of the foregoing reasons, the Office of Trial Staff of the
Pennsylvania Public Utility Commission respectfully requests that the Settlement

herein be approved.

Respectfully submitted,

Kenneth L. Mickens
Senior Prosecutor

Office of Trial Staff

K(.b‘-\-cl-d_g‘e_ j‘ . MM,{-—
Kandace F. Melillo
Prosecutor

Office of Trial Staff

Pa. P.U.C.

P.O. Box 3265

Harrisburg, PA 17105-3265
(717) 787-1976

Dated: May 17, 2000
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OTS PROPOSED
FINDINGS OF FACT

1. On November 22, 1999, PECO Energy Company (“PECO” or the
“Company”) filed an Application with the Pennsylvania Public Utility
Commission (“Commission”) requesting that the Commission
authorize: (1) the formation of a holding company and the transfer of
certain assets and common facilities from PECO to its newly established
corporate affiliates; and (2) the merger of the newly formed holding
company with Unicom Corporation (“Unicom”). In addition, PECO
sought approval of various affiliated interest agreements between it and
other members of the new holding company system. Finally, PECO
asked the Commission to make findings needed for its new generating
company affiliate to obtain “exempt wholesale genérator” (“EWG”)
status and to engage in certain affiliated power sales under Sections
32(c) and 32(k) of the Public Utility Holding Company Act of 1935.
Application, pp. 1-2.

2. PPL intervened in the PECO merger proceeding as a competitor of
PECO. |

3. Various other parties, including the Office of Trial Staff (OTS)
intervened and/or filed a Notice of Appearance in this proceeding.

4. The parties worked diligently, over many weeks, in an effort to achieve

a full and complete settlement of all issues. These efforts resulted in the



filing, on March 23, 2000, of a Joint Petition for Settlement (“Joint
Petition” or “Settlement”), which was signed or not opposed by almost
all of the parties.

. Only two parties—PPL Electric Utilities Corporation (PPL) and
Philadelphia City Councilman David Cohen (Councilman Cohen)—
filed Objections regarding the Settlement.

. In its Objections, PPL contended that there was insufficient record
evidence in support of the Settlement. PPL expressed concern about
whether the rate reductions might negatively impact service and
whether the nuclear decommissioning concessions might hinder safety.
PPL Objections, pp. 18, 20-23. PPL also requested that conditions be
placed on approval of the Settlement. These conditions are that the
Commission should condition approval on the agreement of the parties
(a) not to propose that a provision of the Joint Petition be adopted in any
other proceeding based on the fact that such provisi;)n was included in
the Joint Petition; and (b) not to seek to reopen another Pennsylvania
public utility’s settlement of its retail restructuring proceeding to modify
any such provision of such settlement in order to make it consistent with
a provision of the Joint Petition. PPL (jbjections, pp. 33-34.

. PPL also requested a Commission pronouncement that the Settlement

would not constitute precedent, and that the terms of the Settlement



would not be considered for evidentiary purposes in other Commission
proceedings. In addition, requested that the Commission determine all
future cases “on their own merits.” PPL St. 1, p. 9.

8. Public Input Hearings and technical evidentiary hearings were held
subsequent to filing of the Settlement. At these hearings, testimony was
given primarily in support of the Settlement.

9. The Settlement provides for a $200 million dollar rate reduction over
the next five years. This is well within the range of potential merger
cost savings. OTS St. 1, pp. 2-4. These merger-related rate reductions
will not negatively impact PECO’s service. OTS St. 1, pp. 2-4;

PECO St. 35S, p. 8.

10. PECO ratepayers testified in favor of the rate reductions in the
Settlement. Tr. 116, 119, 168, 200-201, 341-342.

11. The Settlement provides for nuclear decommissioning cost concessions
to obviate some of the rate impact of future cost increases. These
financial concessions will not impair the safety of decommissioning the
nuclear plants. OTS St. 2, pp. 3-4; PECO St. 35, p. 10.

12. No PPL witness testified in opposition to the rate reductions and
nuclear decommissioning cost concessions agreed to by PECO in the

Settlement.



13. PECO witness William H. Hieronymus, Ph.D., conducted a market
power study concerning the proposed PECO/Unicom merger, which
was admitted into the record herein. This study concluded, and in light
of the concessions made by PECO in the Settlement, I/we concur, that
the proposed merger will not lead to material increases in market
concentration or lead to increases in PECO and Unicom’s market share
in any relevant market. PECO St. 5, p. 4.

14. No party herein disputed the findings of Dr. Hieronymus.



OTS PROPOSED
CONCLUSIONS OF LAW

1. Under administrative law, standing is largely a matter within the

discretion of the agency involved, to be exercised in each individual

case. W.J. Dillner Transfer Company v. Pennsylvania Public Utility

Commission, 175 Pa. Super. Ct. 461, 107 A.2d 159 (1954); Arsenal

Board of Trade v. Pennsylvania Public Utility Commission, 166 Pa.

Super. Ct. 548, 72 A.2d 612 (1950); City of Pittsburgh v. Pennsylvania

Public Utility Commission, 153 Pa. Super. Ct. 83, 33 A.2d 641 (1950).

. PPL lacks the requisite standing to argue that the Commission should
find that the settling parties cannot use provisions of the instant
Settlement in settlement negotiations in subsequent proceedings
involving other Pennsylvania public utility companies. Since PPL is not
an “aggrieved” party, standing to raise such a claim must be denied.

William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168,

346 A.2d 269 (1975); AES Beaver Valley v. West Penn Power , 58 Pa.

P.U.C. 729 (1985); Re L & H Trucking Company v. Pennsylvania

Public Utility Commission, 55 Pa. P.U.C. 469 (1982).

. If PPL is arguing that it is representing PECO customers in this
proceeding, it must first show that it has standing in its own right.

Pennsvlvania Natural Gas Association v. T.W. Phillips Gas and Qil




Company, Docket Nos. C-902909 & C-913239 (entered December 20,
1991).
. The law in Pennsylvania clearly states that settlements cannot be used

as precedent in other proceedings. Joint Petition of the Frontier

Companies for a Streamlined Form of Regulation and Plan for Network

Modemization, 1996 Pa. PUC LEXIS 107, 129-130 (Docket No. P-

00951005) (September 11, 1999).
. The Commission, as a creation of the Legislature, has only such powers

as are expressly or impliedly granted to it. Rogoff v. Buncher Co., 395

Pa. 477, 151 A.2d 83 (1959). There is no authority granted to the
Commission to condition approval of a Settlement, which provides for
the issuance of a certificate of public convenience, on the future conduct
of non-utility parties. Therefore, PPL’s request for this condition must
be rejected .

. PPL’s request, that the terms of the Settlement not be considered for’
evidentiary purposes in other Commission proceeding; and that the
Commission determine all future cases “on their own merits”™, is a
request for a rulemaking. A merger application proceeding is not a
proper proceeding to institute a rulemaking. Also, PPL has not
provided for compliance with the notice, publication, and other

requirements of the Commonwealth Documents Law, 45 P.S. §§1201,



1202, 1205 and 1207, with respect to this requested rulemaking. PPL’s
request should be rejected.

7. PPL’s request that the Commission decide all future proceedings on
their own merits, is broadly stated to proscribe the Commission’s use of
its prior decisions, regardless of whether that prior proceeding was
settled or fully litigated. In both instances, the requested restriction is
violative of Section 501 of the Public Utility Code, 66 Pa. C.S. §501, as
it unreasonably seeks to limit the Commission’s discretion to regulate
public utilities, using the guidance of prior decisions. Also, the
Commission is not empowered to relinquish this discretion, and PPL’s

request is therefore ultra vires. Rogoff v. Buncher Co., supra. PPL’s

request should be rejected.

8. The record herein contains substantial evidence that the proposed
Settlement will provide public benefit and is in the public interest, as
required by 66 Pa. C.S. §1103(a).

9. PECO has met its burden of proof that its proposed merger, under the
conditions provided in the Settlement, is “necessary or proper for the
service accommodation, convenience, or safety of the public.” 66 Pa.
C.S. §1103(a).

10.1In addition, PECO has met the requirements of 66 Pa. C.S. §2811(e), in

that the proposed merger has been shown not likely to result in the



unlawful exercise of market power, which would prevent customers

from obtaining the benefits of competition.
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concerning the referenced Application (the “merger”), PECO Energy Company

D O C U M E N T Main Brief Of the PennFuture Parties

SSION
U

(“PECO”) and almost all parties in the referenced proceeding (“Joint Petitioners™) filed a
Joint Petition for Settlement (“Settlement™) on March 23, 2000. Joint Petitioners include
a diverse group of parties including the Office of Consumer Advocate and Office of Trial
Staff, and the Office of Small Business Advocate, as well as intervenors on behalf of
residential, business and industrial consumers, competitive market suppliers,
municipalities, and environmentalists. PennFuture and the ten named individuals joining
in its Petition and Protest (“PennFuture Parties™) are signatories to the Joint Petition.'

The Settlement represents a significant achievement of diverse parties to
transform the proposed merger and restructuring into one providing significant benefits to
public service. The PennFuture Parties respectfully submit that it should be adopted

without modification because the Settlement itse}f and the record in this proceeding
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provide substantial evidence to demonstrate that approval of the Application, as modified
by the Settlement, is necessary and proper for the public service.

In contrast, only two parties, PPL Electric Utilities Corporation (“PPL”) and
Philadelphia City Councilman David Cohen (“Councilman Cohen™), filed Objections to
the Settlement. While these parties clearly do not want the Settlement to be approved,
they have raised no issues related to PECO, the merger or the Settlement, and the
Settlement cannot be considered contested on the merits. Moreover, neither objecting
party has presented any factual or legal basis to indicate that approval is not in the public
interest. Similarly, they have offered no suggested modifications to the Settlement that
the Commission could require that would render approval more in the public interest.

For these, reasons, the Objections should be dismissed and the Joint Petition granted.

I The Record Provides Substantial Evidence that Approval of the
Settlement Is In the Public Interest.

Public Utility Code Section 1103(a) identifies the legal standard applicable to
approval of the proposed merger: the PUC shall grant a certificate of public convenience
approving the merger “if the commission shall find 6r determine that the granting of such
certificate is necessary or proper for the service, accommodation, convenience or safety
of the public.” (hereafter, “the public interest™). The substantial record in this proceeding
supports such a finding.

The record includes substantial evidence that approval of the Settlement is in the
public interest. The evidence includes: |
1. The Application of PECO Energy, Testimony and Exhibits, filed November 22, 1999.

2. Supplemental Testimony to PECO’s Application filed February 2, 2000.



3. The Joint Petition for Settlement filed March 23, 2000.
4, Supplements and revisions to the Joint Petition, filed April 3, 2000, April 14, 2000,
_and April 27, 2000.
5. Statements in Support of the Joint Petition filed by PECO, PennFuture, the Office of
Consumer Advocate (OCA), the Office of Tral Staff (OTS), the Office of Small
Business Advocate (OSBA), th_e Mid-Atlantic Power Supply Association (MAPSA), the
City of Philadelphia, the Industrial Energy Consumers, Amtrak, CEPA, Clean Air
Council {CAC), and Eric Epstein.
6. Testimony admitted into the record on May 10, 2000 after having been filed by

a. PECO Statement 3S, Supplemental Testimony of Thomas P. Hill, Jr.

b. PennFuture Statement 1, Testimony of John Rohrbach.

¢. Fumo and CEPA Statement 1, Testimony of Richard Silkman.

d. Epstein Statement 1.

e. East Brandywine Township Statement 1, Testimony of Séott Piersol.

f. City of Philadelphia Statement 1, Testimony of Kent Miller.

g. OCA Statement 18, Testimony of Richard LaCapra.

h. PAIEUG Statement No.,. 1, Testimony of Lane Kollen.

i. OTS Statement 1, Testimony of Kevan Deardorff and OTS Statement 2,

Testimony of Paul Metro.
j. CAC Statement 1, Testimony of Andrew Altman.
k. MAPSA Statement 1, Testimony of James McCormick.

l.  Amtrak Statement 1, Testimony of Stanley Forczek.



7. At the Public Input Hearings conducted in Philadelphia on March 27, 2000, Trevose,
Bucks County on March 28, 2000, Norristown, Montgomery County on March 29, 2000,
Glenmore, Chester County on March 30, 2000, Media, Delaware County on March 31,
2000, and the City of York on April 4, 2000, numerous parties testified in support of the
Settlement and provided testimony that the Settlement should be approved consistent
with the public interest.

In addition to the foregoing evidence, the record includes the Replies to the
Objections of PPL and Counciiman Cohen filed by PECO, PennFuture, OCA, OTS,
OSBA, MAPSA, the Industrial Energy Consumers, Amtrak, CEPA, CAC, and Epstein.

The record evidence provides expert opinions from PECO, former Commission
staff, and experts with substantial credibility based on regular participation in

Commission proceedings as well as numerous ratepayers of PECO.

II. The Environmental, Competitive Market and Nuclear
Decommissioning Terms of the Settlement Are in the Public Interest.

PennFuture presented the Testimony of John Rohrbach (PennFuture Statement 1)
explaining how the environmental, competitive market, and nuclear decommissioning
provisions of the Settlement make electricity in the PECO service territory cleaner, safer,
and more affordable. CAC presented the Testimony of Andrew Altman (CAC Statement
1) addressing the environmental provisions of the Settlement.” The Settlement enables
improvement to PECO’s service to the public and the quality of life, health and the

economy in PECO service area. Such public interest benefits, of course, help make

2 Other Joint Petitioners address other substantive terms of the Settlement in their testimony and briefs.



PECO a more productive and more competitive utility in its regulated service territory,
and provide the required basis for approval of the merger.

In its Objections, PPL suggests at paragraph 21 and paragraphs 30-41° that it
somehow is inappropriate to include such public interest benefits in the Settlement. There
is no legal foundation for PPL’s suggestion, which was specifically raised by other
parties and rejected in PPL’s own restructuring settlement. The Commission's
unanimous Final Order approving the PPL’s restructuring pian settlement (Docket No. R-
00973954, entered August 27, 1998) stated at pages 6-7:

"Several commenters questioned the public policy issues of a set aside

for clean energy technology and low-income energy assistance. To the

extent the comments recommended eliminating funding for these

purposes, they are denied. Encouraging the development of clean energy

technology and providing energy assistance to Pennsylvania's low-income

consumers benefits our society as a whole and adheres to the letter and

spirit of the Electric Competition Act.”

Of course, PPL has not actually objected to any substantive terms of the
Settlement in this proceeding, as discussed in Part Ifl. There is nothing in the record even
remotely suggesting that any terms of the Settlement are contrary to the public interest.
PPL’s Objections merely insinuate some impropriety or suggest that the record that
existed prior to the May 10 hearings did not support such terms of the Settlement.

Moreover, the Settlement terms in this proceeding are fully consistent with the
letter and spirit of the Electric Competition Act as well as the Public Utility Code in
general. Perhaps some provisions are not legally required for the Commission to approve

the Settlement, but there is no basis for any suggestion that PECO may not agree to

provide such benefits or make such investments out of corporate funds that are not

* Excluding Paragraph 39, which PPL has withdrawn pursuant to the Stipulation Between The PennFuture
Parties and PPL., admitted to the record on May 10, 2000 as Joint PennFuture/PPL Exhibit 1.



6 ®
ratepayer dollars. Similarly, there is no basis for any suggestion that the Commission
may not approve a Settlement that includes these voluntary commitments and
investments by PECO.

A. The Renewable Energy Terms of the Settlement Present Significant

Public Interest Benefits.

The renewable energy provisions of the Settlement may enable Pennsylvania, a
state with virtually no clean energy history, to take the regional lead in developing
renewable electricity that will provide long-term economic, environmental and health
benefits to all Pennsylvanians. The renewable electricity provisions benefit economic
development in the Commonwealth by placing Pennsylvania on the cutting edge of new
industries and by avoiding air pollution that causes global warming, acid rain, smog and
respiratory and cardiac problems. These benefits in turn will make Pennsylvania a more
desirable place to live and work. As indicated in the Settlement and summarized in the

Testimony of John Rohrbach at page 9-11, under the Settlement:

¢ PECO will provide a total of $32 million in support of renewable energy, of which
$24 million will be newly committed funds and the remainder is an accelerated
payment of funds already committed to the Sustainable Development Fund pursuant
to the terms of the Restructuring Settlement.

s PECO will contribute $15.5 million to support new wind energy development —

enough to build turbines to produce more than 30 mW of wind power.

As Mr. Rohrbach testified, 30 mW of wind generation will power 7,500 homes

each year, and will avoid emission of 51,000 tons of carbon dioxide into our air, reducing



global warming. For cleaner air, it’s the equivalent of planting 7.2 million trees or not

driving 126 million miles

e PECO will provide $4 million for installation of rooftop photovoltaic panels to

provide personal solar power.
e PECO will provide $2.5 million to fund public education on renewable electricity.

As indicated in Mr. Rohrbach’s testimony, these provisions help reduce air
pollution, improve the environment and public health generally, provide construction and
permanent employment, assist farmers to develop “second crops by leasing land for wind
development that may still be used productively for agriculture, provide consumers with
greater choices of electricity products, and increase local tax revenue. As Mr. Altman
testified (CAC Statement 1 at 4), development of new wind generation “also helps
diversify the generation mix in Pennsylvania and provides a mitigation strategy against
higher fuel prices or tighter environmental regulations.” Thus, new wind generation
development provides reliability benefits in addition to environmental, health and

economic benefits.

It is difficult to understand how such agreements and investments with PECO’s
corporate, not ratepayer, dollars could not be found to be in the public interest. Indeed,
no party in this proceeding suggests, and there is no evidence in the record to support, a

finding that these terms of the Settlement are not in the public interest.

While not objecting to inclusion in the Settlement, PPL does suggest in its

Objections that it somehow is inappropriate for the funding and investments to be



administered through the Sustainable Development Fund and Community Energy. A
total of $28.5 million of the funding will be provided directly to the Sustainable
Development Fund (SDF) for investment in the identified program areas. The
Reinvestment Fund, an organization with a respected history of community economic
development, manages SDF. As indicated in Mr. Rohrbach’s testimony, SDF, which was
founded pursuant to Commission Order as part of the PECO Restructuring Settlement,
will provide grants, loans and other investments as determined by its Board that has been

approved by the Commission.

As both Mr. Rohrbach and Mr. Altman testified at pages 5-6 of their testimony,
Community Energy is a uniquely qualified and committed organization that is able to
deliver the public benefit of PECO’s decision to invest in the development of its “wind
block” program. Brent Alderfer, the President of Community Energy helped develop
pioneer wind block programs while a Public Utility Commissioner in Colorado. The
program, which has since been replicated succeséfully by other utilities in other states,
directly facilitates consumer choice to support new wind development by paying a small
premium to buy a block of new wind. The Settlement requires that the program be made

available through multiple competitive suppliers and is subject to public reporting.

The Settlement also provides significant improvement in the terms and procedures
for new renewable and distributed generation facilities to interconnect with PECO’s
facilities. As indicated in the Settlement and described by Mr, Rohrbach at pages 9-11 of

his testimony:
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PECO’s “net metering” tariff has been improved to make customer installation of
solar PV, fuel cells, or other personal power simpler and more economic. The new
tariff includes annualized net metering, eliminates most distribution charges, and
simplifies connection. It treats customers the same regardless of whether they sell
their excess pawer to PECO or to a competitive supplier.
PECO will engage in a cooperative process to develop streamlined technical
requirements and procedures for the interconnection of renewable and distributed
generation facilities. The review is designed to maximize pre-certification of various
facilities, avoid individualized reviews, and include system benefits to offset
developer payment of system costs.
PECO will not charge interconnecting generators for any distribution or transmission
unless the Pennsylvania Public Utility Commission (PUC) or the Federal Energy
Regulatory Commission (FERC) approves such charges for all generation, including

utility generation.

As Mr. Rohrbach concluded, “since private installation of distributed generation

closer to the customer will reduce the need for consumers to fund distribution system

improvements and avoid line losses, there is an improvement in the overall distribution

system integrity and generation diversity.” “The Settlement’s provisions in these areas

should reduce uncertainties and expenses for developers of new renewable generation

facilities, while improving the safety, reliability and efficiency of PECQO’s distribution

system.”



The forgoing provisions of the Settlement directly support the public policy of
Pennsylvania as reflected in the Standards for Restructuring of the electric industry in the
Restructuring Act. Section 2804(2) specifically provides that customers should be able to
choose among “...alternate generation sources, includ_ing reasonable and fair
opportunities to self-generate and interconnect.”

B. The Competitive Market Terms of the Settlement Present
Significant Public Interest Benefits.

All of the foregoing opportunities for new renewable and distributed generation
directly assist the development of a key sector of the competitive market that is a
fundamental part of Pennsylvania’s public policy. As Mr. Rohbach testified, about
80,000 customers in Pennsylvania have chosen cleaner electricity, and new supply is
necessary to meet demand without raising prices. The rene-wable provisions described
above provide a clean and safe source of generation that previously was barely available
in the market, improve customer product choices, are likely to reduce the price of such
products, and make interconnection and make net metering much simpler and less costly.
In addition, several other provisions of the Settlement directly increase the
competitiveness of the generation market, as stated in the Settlement and summarized in

Mr. Rohrbach’s testimony at 11-12:

o PECO will provide 600mW of installed capacity (ICAP) for three years on a first-
_come/first-served basis to licensed suppliers, providing them with capacity and

price certainty.



As Mr. Rohrbach testified, “at roughly $20 per kW-year, the agreement provides

enough ICAP to allow over 50,000 new Philadelphia-area customers to participate in the

competitive market.” The lack of available capacity at reasonable prices has been one of

the biggest thorns in the development of the competitive market to date.

Until January 1, 2004, PECO agrees not to market, advertise or promote its
Provider of Last Resort service.

PECO will reconcile transition charge revenues for all commercial and industrial
accounts as a single class, minimizing volatility of the charges.

Large industrial customers are granted a one-time option to terminate their PECO
contract and switch to a competitive supplier.

PECO and competitive suppliers will identify contact personnel to quickly resolve
electronic data exchange problems. PECO will provide licensed electric and
natural gas suppliers twelve-month historical usage and billing data without
charge, and will review and revise customer load profiles for customers with
significant over or under deliveries relative to their load profile over a six-month
period.

The Competitive Default Supply provisions of the restructuring settlement will be
modified to improve the opportunity fpr successful competitive bidding. The RFP
will be issued o April 1, 2000, covering electric generation supply and capacity
only, while excluding customer care functions such as call center, collections and
billing. Bids must be received by May 1, 2000, and the winning bidder will be

selected by the PUC by July 1, 2000. The surety requirements will be reduced,



and the settlement establishes a process of bilateral negotiations in the event that

no winning bidder is selected.

As described by Mr. Rohrbach at 12, these provisions are important adjustments to
help make Pennsylvania’s retail choice program the most successful in the country, a
cornerstone of the public policy of the Commonwealth.

C. The Terms of the Settlement Concerning Nuclear Decommissioning are
in the Public Interest.

As provided in the Settlement and summarized by Mr. Rohrbach in his testimony at

13-14, the nuclear decommissioning provisions of the Settlement:

o Firmly insulate PECO customers from having to pay decommissioning costs for
Unicom plants, those co-owned by PECO’s unregulated affiliates, or those
purchased in the future.

e Limit consumer exposure to nuclear decommissioning cost increases for PECO
plants. PECO will forego consumer payment for the first $50 million of increased

decommissioning costs and 5 percent of any additional increases.

As Mr. Rohrbach testified at 14, these provisions strike an appropriate balance
between assuring decommissioning when needed and not piling on decommissioning

costs to future generations of consumers that are not responsible for such costs.



III.  The Record Is Devoid of Evidence that Approval of the Settlement is
not in the Public Interest.

While most parties support the Settlement and a few have indicated that they do
not oppose the Settlement, two parties have identified themselves as objecting to the
Settlement. Yet, the objections of Councilman Cohen and PPL, as well as the testimony
they have submitted in this proceeding, do not address the merger or the Settlement and
are not even marginally related éo PECO. These non-settling parties provide no evidence
and have attempted no argument to suggest that approval of the Settlement is not in the
public interest. Rather, both PPL and Councilman Cohen raise matters that are unrelated
to this proceeding. In the absence of any party substantively opposing the Application as
~ modified by the Settlement, this proceeding is not truly contested.

Councilman Cohen’s testimony largely supports the various components of the
Settlement but suggests that they should be increased in scale. In addition, Councilman
Cohen suggests that PECO shutdown or commit to early retirement of its nuclear
facilities. PPL objects to the Settlement on various grounds, none of which are related to
the merger, none of which are related to PECO, and none of which are related to the
Settlement. It appears that PPL’s Objections are solely related to its concerns about some
hypothetical future proceeding involving PPL (PPL Objections, Section V). As such,
neither PPL nor Councilman Cohen have provided any basis for rejection of the
Settlement or any decision contrary to the substantial evidence in support of the
Settlement in the record of this proceeding.

A. The Objections of Councilman Cohen Should Be Dismissed.

Councilman Cohen’s Objections do not challenge a conclusion that the Settlement

i1s in the public interest or assert that any aspect of the Settlement is not in the public



interest. In fact, not a word in the pre-filed or oral testimony presented May 10, 2000 by
or on behalf of the Councilman suggest any such thing, let alone providing a factual basis
or convincing argument to support such a conclusion.

Rather, the bulk of Councilman Cohen’s Objections and his pre-filed testimony
(Cohen Statement 1) presented on May 10, 2000 suggest his view that PECO can and
should be doing more of the same sort of things as it committed to do in the Settlement.
Councilman Cohen does not criticize any aspect of the settlement, but indicates his belief
that PECO should demonstrate an even stronger commitment to renewable energy and
take greater steps to improve the health and economy of the Philadelphia region.

Many signatories to the Settlement probably agree with one or more of
Counciiman Cohen’s concerns. Perhaps more might have been better, but the Settlement
represents the best efforts of a diverse group of parties to reach a single agreement on a
core of provisions that all could agree are’in the public interest. The scope of the
Settlement and the breadth of the parties in support of the Settlement attest to the power
of direct negotiation to yield results that strongly support the public interest. In fact,
Councilman Cohen’s suggestion that PECO should have committed to greater public
benefits supports a finding that the nature of the benefits included in the Settlement are in
fact in the public interest.

‘The pre-filed testimony of Dr. Sternglass (Cohen Statement 2), Dr. Sherman
(Cohen Statement 3), and Mr. Mangano {(Cohen Statement 4) and the oral testimony on
May 10, 2000 by the Councilman and Dr. Sternglass present interesting information

about nuclear energy and public health, but add nothing to this proceeding. PECO is not



required to agree, and the Commission has no authority to order the shutdown or early
retirement of PECO’s nuclear facilities.

B. PPL’s Objections Should Be Dismissed.

PPL objects to approval of the Settlement on several grounds, none of which are
relevant to PECO, the merger, or the Settlement. PPL’s arguments- and behavior in this
proceeding may only be rationally explained in two ways: PPL has convinced itself of
the merits of its stated concern about the issues, arguments, and results of some |
indeterminate future case that may involve PPL, or alternatively, that PPL is determined
to delay and/or scuttle the Settlement at almost any cost.

PPL’s first “objection” to the settilement, which included several variations, was
its conclusion that the record in this proceeding was inadequate to support approval of the
Settlement. These fundamentally procedural and legal “arguments” are not “objections”
to the terms of the Settlement at all. PPL’s second “objection” is directed towards its
goal to narrow the issues, arguments and decisions that may be appropriate in
indeterminate future cases involving PPL. Without doubt, such concerns, even if genuine
from PPL’s viewpoint, are neither ripe, relevant, nor subject to adjudication in this
proceeding, and are moot.

1. PPL has no standing to raise its procedural and legal “Objections,” which
do not contest the Settlement, and are without merit.

PPL’s initial “objection” was that the record in this proceeding was not sufficient
to support approval of the Settlement because it was reached prior to evidentiary
hearings. When raised, PPL’s allegation fundamentally suggested that settlements could
not be adopted in order to avoid time consuming and expensive litigation. Even if absurd

when raised, PPL’s argument is moot at this point in time. As summarized in Part I,



numerous parties filed additional testimony thereafter in support of the Settlement. The
record includes substantial evidence in support of approval of the Settlement and no
evidence to the contrary. |

PPL raises several sub-“arguments” that are equally specious. PPL’s sub-
arguments must be dismissed in part because they stand on a false factual and legal
assumption that the instant proceeding is a “contested” case. The Settlement and this
proceeding are “contested” solely from the vantage point of those offering “objections” to
the Settlement. PPL’s attempt to characterize the Settlement as “contested” is
disingenuous at best. PPL has not asserted that the merger or the Settlement are not in
the public interest and has provided no evidence or argument that the Settlement is not in
the public interest. Notwithstanding the opportunity to do so at great inconvenience to
the parties that settled this case to avoid time consuming, expensive and unproductive
litigation,.PPL presented no testimony or other evidence related to this proceeding.

PPL’s participation in this proceeding does not give it standing to contest the
Settlement, let alone to raise procedural and legal concerns about the quality of the
record. The Joint Petitioners legitimately are concerned with the quality of the record,
and only the ALJ and the Commissioners make such a judgment. PPL is not a PECO
ratepayer and is not aggrieved in any way by the merger or the terms of the Settlement.
Indeed, PPL is not an interested party in this proceeding. Rather, PPL is aggrieved that
PECO has settled this case and concerned that it might be an interested party in other
future cases. PPL’s Objections, Testimony, and behavior in this proceeding betray that it

has no concern with whether this merger is in the public interest.



At paragraph 23 of its Objections, PPL states that the “Commission must find that
each provision is in the public interest, consistent with applicable law, and supported by
substantial evidence in the record.” PPL’s statement is nonsense and contrary to the
Code and repeated Commission precedent. Even if PPL were contesting the Settlement
on the merits, Section 1103 identifies the legal standard for approval, and only
contemplates whether the merger taken as a whole is in the public interest. The
Commission is not required to find that the merger will result in any particular level of
savings for the company; the Commission is not required to find that any particular level
of rate reductions orrate cap extension is necessary for the merger to be in the public
interest; the Commission is not required to find that the merger will result in any
particular level of economic development or improvement to the competitive market; the
Commission is not required to find that the merger will result in any particular
improvement to the environment, health safety, or reliability.

Rather, the Commission need only find that the merger is a positive step forward
in these and/or other measures of the public interest. Specific findings would only be
1ssues in this proceeding if partics contested whether the merger savings, for example,
will be $100 million or $500 million. However, no party, including PPL and Councilman
Cohen, contests any terms of the Settlement. Even if the merger savings were in dispute,
the Commission need not determine precise anticipated merger savings so long as it may
find that the rate reductions and other provisions of the Settlement, taken as a whole, are
in the public interest.

PPL also raises a sub-“argument” in its Objections that some provisions of the

Settlement are not related to the merger and are therefore somehow inappropriate. These



suggestions, such as at paragraph 21, are the closest that PPL comes to addressing the
Settlement, although PPL refrains from objecting that any provisions are contrary to the
public interest or that the merger and Settlement as a whole are not in the public interest.

Without belaboring the point, the legal standard for approval of the merger and
therefore the factual issues raised by the merger is how PECO can maintain and improve
the quality and lower the cost of its service to the public. The Settlement provisions
address such issues directly: lower rates, service quality improvements, consumer
education, enhanced programs for the competitive market, new renewable development,
public health and safety improvements, and the other provisions of the Settlement. As
summarized in Part I, the record amply illustrates the public service benefits of the
Settlement.

2. PPL raises no cogent concerns about precedent that are relevant or may
be addressed in this proceeding.

PPL’s primary “objection” to the Settlement is its concern that it not be
considered precedent in some future proceeding that may involve PPL. However, it is
undisputed as a matter of law, and not contested by any party in this proceeding, that the
fact of settlement in one case cannot serve as binding precedent in another case. The
Settlement itself explicitly recites the same black letter legal principle:

Acknowledging that it is expressly understood and agreed that the

Settlement constitutes a negotiated resolution solely of issues addressed

herein, the Merger and the Corporate Restructuring, the Joint Petitioners

agree that this Settlement shall not constitute or be cited as controlling

precedent in any other proceeding, including a proceeding involving a
merger or an acquisition by another Pennsylvania electric utility.

To the extent that PPL has a legitimate concern in this regard, it is wholly moot.



However, PPL takes this basic, undisputed statement of the law and elevates it to become
an absurd demand that the Commission could not address in this proceeding as a matter
of law.

PPL requests that the Commission issue an order telling potential parties what
they may not propose in some hypothetical, future case. PPL is well aware that the
Commission cannot and would not stifle other parties’ speech, that other parties are not
utilities regulated by the Commission, and that the Commission may not now decide any
aspect of an unknown case, decide any aspect of a case not before the Commission,
decide any issue that is not relevant to this proceeding, or bind the decisions of future
Commissions.

Moreover, it is entirely within PPL’s power to alleviate its purported concern in
the future: PPL need not agree to settle any issue on terms that it does not support. The
Commission may always reject or accept any proposal of any party on the merits,
whether or not it is similar to an issue or Settlement term in this proceeding. Lastly, if
and when a future proceeding involving PPL develops, and if and when a party proposes
in negotiations or litigation a position that is similar to one in this proceeding, PPL will
have every opportunity to argue on the merits that such a position should not be adopted
in the future proceeding solely because it may be similar to a term of the instant
Settlement. Of course, the fact that an issue was raised and/or resolved in some prior
proceeding does not mean that the issue may not be raised or resolved on the merits,
based on the record of some future case. At that point in time, and only at that point, in

time, will PPL’s concern be ripe for adjudication. .



Moreover, the sole “evidence” presented by PPL in this proceeding, the
Testimony of Paul Gioia (PPL Statement 1), does not support PPL’s request in this
proceeding because it seeks a Commission policy statement that the Commission may not
adopt in this adjudicatory proceeding.

At page 3 of his Testimony, Mr. Gioia directly states that his testimony addresses
“the regulatory and public policy considerations related to the settlement of a contested
proceeding, with specific reference to according precedential effect or evidentiary weight
to the terms of the settlement agreement in future proceedings.” At page 3, Mr. Gioia
specifically disclaims any effort to address the provisions of the Settlement. Rather, at
page 4, Mr. Gioia expressly states that the Testimony presents Mr. Gioia’s opinion “that
there are sound and compelling regulatory and public policy grounds for the
Pennsylvania Public Utility Commission to articulate a clear policy that the specific terms
of a settlement agreement will not be accorded precedential effect or evidentiary weight
in any subsequent proceeding.” In fact, Mr. Gioia’s testimony refers generically to the
use of a settlement, not this settlement, in future proceedings, and his testimony is
irrelevant to this proceeding on that basis alone.

Thus, Mr. Gioia’s testimony concerns adoption of a Commission policy statement
that the Commission could not address in this proceeding as a matter of law. Adoption of
or revision to a policy statement in this proceeding would not be effective, as parties have
not had prope; notice and opportunity to comment on any new policy statement or any
modification of an existing policy statement. The adoption of any new or modified
policy statement without publication, an opportunity to comments and other process that

have not occurred in this proceeding would deprive many parties throughout the



Commonwealth of their due process rights and violate the administrative procedures law

of Pennsylvania. Thus, the Commission is without the ability to implement PPL’s

recommendation in this proceeding.

For the foregoing reasons, the PennFuture Parties submit that the Joint Petition
should be approved without modification and that the Objections of PPL and Councilman

Cohen should be dismissed.
Respectfully submitted,

Peter Meadows Adels

DATED: May 17, 2000
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L PRELIMINARY STATEMENT

The Office of Small Business Advocate (“OSBA”) is a signatory to the Joint Petition For
Settlement of this proceeding that was filed with the Commission on March 23, 2000 (the “Joint
Petition”). The following day the OSBA filed the Office of Small Business Advocate Statement in
Support of Joint Petition For Settlement in which it explained how that settlement was in the public
interest, and especially in the interests of small business customers of PECO Energy Company
(“PECO”). The OSBA’s Statement in Support is incorporated by reference into this brief.

On April 18, 2000, pursuant to the schedule established by Administrative Law Judge
Charles Rainey for the filing of objections to the proposed settlement and replies to such objections,
the OSBA filed the Reply Comments of the Office of Small Business Advocate. The OSBA’s Reply
Comments responded to objections to the Joint Petition that PPL Electric Utilities Corporation
{(“PPL”) submitted earlier under Judge Rainey’s schedule. The OSBA’s Reply Comments are also
incorporated by reference into this brief.

The OSBA now submits this post-hearing brief' pursuant to the later schedule established
by Judge Rainey in his Prehearing Order #2. This brief will summarize (and reiterate) the positions
previously taken by the OSBA as to (1) how the proposed settlement so clearly is in the public

interest, and (2) why the objections raised by PPL should be rejected”.  This brief will also include

'See Sections 1-9 of the Joint Petition for a more detailed statement of the background of
this proceeding, including a description of the several Commission approvals that were sought by
PECO in this application.

*Philadelphia City Councilman David Cohen also filed objections to the Joint Petition.
The OSBA adopts the positions taken by the Office of Consumer Advocate and PECO in their
respective Reply Comments filed April 18, 2000 as to why the Councilman’s objections should
also be rejected. In particular, the OSBA notes that the thrust of Mr. Cohen’s objections, as
clearly revealed by the four testimonial statements he submitted that were admitted into evidence
at the hearings [Councilman Cohen Statements No. 1 (Cohen), 2 (Sternglass), 3 (Sherman) and 4

1



references to certain additional evidence that was admitted into the record at the hearing held by
Judge Rainey on May 10, 2000.
IL ARGUMENT

A, The Public Interest Standard Is Fully Satisfied By The Joint
Petition

Perhaps one point on which the Joint Petitioners, PPL and Councilman Cohen can all agree
1s that the principal basis on which the Commission must decide to approve or to reject the Joint
Petition is whether or not implementing its terms would bé “in the public interest.” See Chapter 11
of the Public Utility Code and the Pennsylvania Supreme Court’s decision in City of York v. Pa.
PUC, 449 Pa. 136, 295 A2d 825 (1972).

This proposed settlement undoubtedly satisfies that public interest test. By virtue of the
many revisions to PECO’s initial corporate restructuring and merger proposals that are called for in
the Joint Petition, all of PECO’s customers, including its small business customers, would be-
benefitted in at least the following ways if that Joint Petition is approved by the Commission:’

1. Distribution rate reductions
All of PECO’s customers will receive reductions in their distribution service charges during

the period from January 1, 2002 through December 31, 2005. See Section 10 of the Joint Petition.

(Mangano)] addressed only health and safety issues related to the operation of nuclear power
stations, matters that are clearly outside the jurisdiction of the Pennsylvania Public Utility
Commission.

*This enumeration of certain customer benefits under the Joint Petition focuses on the
interests of PECO’s small business customers. Other Joint Petitioners representing parties with
different concerns and interests, including representatives of residential customers, large
industrial customers, municipalities, environmentalists, nuclear activists and competitors, will
undoubtedly describe in their briefs how the Joint Petition advances the interests of their
respective constituents.



In the aggregate, $200 million in rate reductions will acerue to PECO’s customers under the Joint
Petition, reductions that are to be shared equitably among the various rate classes.

Expert witnesses who appeared at the settlement hearing to testify on behalf of a number of
the Joint Petitioners expressed very strong support for this critical feature of the Joint Petition. For
example, Dr. Richard Silkman, testifying for Senator Fumo and CEPA, flatly stated that this
provision calls for PECO’s ratepayers to receive “....the full dollar value of merger related synergies
associated with the T&D component of PECO.” Prefiled Direct Testimony of Richard H. Silkman,
Ph.D., Senator Vincent J. Fumo and Consumers Education and Protective Association Statement
No. 1, pp. 5-6.

In his discussion of these rate reductions, the witness for the Office of Consumer Advocate,
Richard LaCapra, testified that:

“The Settlement introduces an appropriate change to the ratemaking
treatment of the merger, to ensure that ratepayers will receive concrete,
immediate, affirmative benefits in the form of rate reductions.... These [rate
reductions and the rate cap extension] represent important improvements to
the benefits-sharing mechanisms of the merger proposal, and offer ratepayers
a level of benefits that is well beyond that encompassed by PECO’s initial
proposal.”
OCA Stmt. No. 15, p. 9.

After noting that PECQ’s original application had offered no rate reductions or sharing with
ratepayers of the anticipated merger savings, Lane Kollen, testifying for the Philadelphia Area
Industrial Energy Users Group, pointed out that without the $200 million in rate reductions over the

four year period provided by the Joint Petition, the rates to be charged PECO’s customers during that

time period would actually increase by $60 million. Mr. Kollen concluded that the Joint Petition



was in the public interest because of those rate reductions, plus a number of other features in the
Joint Petition that also produce real benefits for PECO’s customers. PAIEUG Stmt. No. 1, pp. 5-6.
2. Distribution rate cap extension

The Joint Petition includes an extension of the existing cap on PECQO’s transmission and
distribution rates for an additional year and a half, that is, until December 31, 2006. See Section 11
of the Joint Petition. Mr. Kollen specifically mentioned that rate cap extension as supporting his
conclusion that the Joint Petition was in the public interest. PAIEUG Stmt. No. 1, p. 6. With that
rate cap extension in place, PECO customers will experience a decade of rate stability in that
PECO’s distnbution service rates throughout that period would either be lower than or the same as
those in effect on December 31, 1996.

3. Reliability and customer service enhancements

PECO commits, in Sections 19-28 of the Joint Petition, to adopt a Quality of Service plan
to enhance service quality and reliability for the benefit of all of PECO’s customers. That plan will
include meaningful and specific measurement areas where PECO will be required in future years to
demonstrate that it is, in fact, providing the higher levels of service promised here to all of its
customers. See Sections 20-22 of the Joint Petition.

The improvernents in system reliability called for in the Joint Petition will assure minimum
levels of reliable service for all customers, with compliance to be measured by well-recognized
indices of reliability in the electric industry. Those minimum reliability standards are spelled out
in detail in Section 23 of the Joint Petition. In addition, this settlement calls for more stringent
standards for customer service pursuant to Section 24 of the Joint Petition. Annual performance

reports are to be submitted by PECO to the Commission, the Public Advocates and other interested



parties. Finally, the consequences of non-compliance by PECO with the new Quality of Service
Plan are spelled out in Sections 27 and 28 of the Joint Petition.

The dramatic enhancements in the levels of reliability and customer service that would be
established under the Joint Petition were favorably commented upon by the following witnesses (at
the pages noted) in their direct testimony:

Dr. Silkman (Sen. Fumo & CEPA Stmt. No. 1, p. 14)
Scott T. Piersol (East Brandywine Twp. Stmt. No. 1, p. 2)
Lane Kollen (PAIEUG Stmt. No. 1.0, pp. 7-8)

Perhaps the expert witness for the OCA, Richard LaCapra, best expressed the significance

to PECO’s customers of these improved reliability and customer service commitments:

“The Settlement also introduces important provisions that will significantly
improve the likelihood that service quality will continue to improve in the
years following the merger. The Settlement would commit PECO to
implement a Quality of Service Plan designed to provide ‘higher levels’ of
reliability and customer service in its service territory. In particular, to
implement the Company’s commitment in its testimony to continue to
enhance reliability, the Company has agreed to a level of reliability that is ten
percent higher than its five-year historic average. Additionally, the Company
has committed to reduce the number of customers with repeat outages and to
address service problems on its five worst circuits each year. These
commitments will help to ensure that management attention is appropriately
focused on PECO’s service territory.

The Company has also committed to targets for its customer service that
reflect higher ievels of performance than its recent past, or maintains already
high levels of performance. These customer service commitments are also
important in the context of a merger that could result in the consolidation of
some of these customer service functions.

The Settlement anticipates a collaborative effort among affected parties to
achieve this end. The Settlement indicates that a number of indices focusing
on key aspects of distribution reliability and customer service will be
measured and reported. The Settlement also specifies the steps to be taken
in the event that its performance falls short of established standards.”



OCA Stmt. No. 18, p. 13.

4, Strengthening the developing competitive market
for generation service

PECO has made very important concessions in the Joint Petition that will give the embryonic
competitive generation market in Pennsylvania a significant boost. See Sections 45-55 of the Joint
Petition. The commitments by PECO to provide greater access to installed capacity (the so-called
“ICAP” provisions) to competitive generation suppliers, the expanded availability to the new
competitors of historic billing data for customers, the agreed-upon changes to existing procedures
for revising customer load profiles and for electronic data interchange, as well as PECQ’s promise
to forbear until January of 2004 from marketing or promoting its Provider of Last Resort Service,
all will be beneficial to the new generation suppliers who enter the competitive market in PECO’s
service territory.

Several of the experts whose prepared testimony was admitted into the record at the hearing
on May 10, 2000 commented favorably about these provisions. See, for example, the statements of
Dr. Silkman (Sen. Fumo/CEPA Stmt. No. 1, p. 15) and Richard LaCapra (OCA Stmt. No. 18, pp.
14-15). The importance to competitors of these market-opening provisions was acknowledged and
explained by James McCormick in the testimony he submitted for the Mid-Atlantic Power Supply
Association, a trade association of competitive generation suppliers operating in PECO’s service
territory. Mr. McCormick specifically named PECO’s ICAP commitments, the expanded
availability to competitors of customer historic billing data, the improvements called for in electronic
data interchange between PECO and the competitors and PECQ’s agreement not to market its
provider of last resort services as features of the Joint Petition that clearly “...will help improve

competition.” MAPSA Stmt. No. 1, p. 4.



These market-expanding provisions are not only berieficial to the new EGSs entering PECQO’s
service territory. The stronger competitive market that these measures will encourage ultimately will
benefit all of PECO’s customers.

5. PECO’s commitments to its employees and the
communities it serves

Under Sections 64-66 of the Joint Petition, and the additional commitments that PECO made
to the City of Philadelphia (as recorded in the letter dated April 27, 2000, from Thomas Hill of
PECO to the Secretary of the Commission, admitted into the record at the hearing on May 10, 2000),
PECO has agreed to:

(1) Maintain the corporate headquarters for its distribution business in Philadelphia at

least until January 1, 2008;
(2) Not reduce its line forces in Philadelphia as a result of its merger with Unicom; and
3) Maintain employment levels at its headquarters at 2301 Market Street in Philadelphia
at the levels specified in the company’s letter to Mayor Street dated April 11, 2000,
a copy of which is attached to Mr. Hill’s letter of April 27, 2000.

These important commitments by PECO to its employees and to the community are
described in the Supplemental Testimony of Thomas P. Hill (PEéO Stmt. No. 3-S), at pages 6 and
7. Testifying for Senator Fumo and CEPA, Dr. Silkman stated convincingly and concisely just how
these provisions of the Joint Petition are of real benefit to PECO’s employees, its customers and the
region it serves:

“Finally, the Joint Petition for Settlement imposes a requirement that PECO’s
activities within Philadelphia remain relatively comparable after the merger
to what they have been historically. Specifically, the Joint Petition for
Settlement addresses employment obligations, maintenance of a corporate
headquarters in Philadelphia and continuation of charitable and civic giving

and general contributions. These provisions will ensure that the impact of the

v



merger on Philadelphia outside of the provision of electric service will be
minimal during the next five years. This level of stability and certainty will
ease the transition from PECO to the newly created company and will
provide important benefits to the Philadelphia economy.”

Senator Fumo/CEPA Stmt. No. 1, p. 15,

In sum, the public benefits that will follow Commission approval of the Joint Petition, many
of which are not achievable if this matter must be fully litigated to a decision by the Commission,
are very real and very significant to PECO’s customers. Under any reasonable approach to the
“public interest™ test that the Commission must apply in this case, the Joint Petition for Settlement
merits the approval of the Commission.

B. PPL’s Objections To The Joint Petition Are Totally Without

Merit, Assuming ArguendoThat PPL Has Legal Standing to
Assert Them In The First Place

The OSBA stands on the Reply Comments that it filed April 18, 2000 in response to the
objections raised by PPL to the Joint Petition. It is particularly important to note that none of PPL’s
objections address the merits of PECO’s proposed corporate restructuring and merger that are the
actual subjects of this proceeding.

As previously noted in the OSBA’s Reply Comments, the objections raised by PPL should
be summarily rejected by the Presiding Officer and by the Commission because:

1. PPL’s standing (or lack thereof) to object

PPL has no legal standing to object to a settlement by which it is not bound and which can
cause that company no substantial, direct and immediate injury. William Penn Parking Garage, Inc.
v. City of Pittsburgh, 464 Pa. 168, 346 A2d 269 (1975). Moreover, a nonsettling party like PPL has
been found in numerous judicial decisions to lack standing to object to the approval of a partial

settlement precisely because the nonsettling party is not bound by the terms of that settlement. See,
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for example, Zupnick et alv. Fogel et al, 989 F2d93, 1993 US App. Lexis 5765 (U.S. Ct. of Appeals
for Second Circuit, 1993), cert. denied 510 US 945 (1993), and the cases that are discussed therein.

2. PPL’s collateral attack on the Commission’s
settlement process

The PPL objections constitute a direct and inappropriate attack on the Commission’s long-
established practice of encouraging negotiated settlements in complex cases such as this.
Representatives of a host of varied interests that are directly impacted by PECO’s proposals
negotiated a comprehensive resolution to their disputes, only to have PPL, a corporate interloper in
these proceedings, then try to hold their agreement hostage unless it received “protection” from
possible future interventions by some of the Joint Petitioners when (and if) PPL later required PUC
approval for similar transactions of its own. PPL’s strident effort to mount such a preemptive strike
at the settlement process itself must be rejected.

3. The proposed settlement would be no precedent in
future Commission cases

Despite PPL’s repeated assertions to the contrary, approval of the Joint Petition would have
no precedential effect whatsoever and could not be cited by anyone as controlling precedent. PPL’s
irrational concerns in this regard have no basis because (a) the Joint Petition expressly states (in
Section 72) that it is to have no such effect, and (b) the Commission has firmly rejected previous
efforts to accord settiements any precedential effect. Pa. PUC v. The Bell Telephone Co. of
Pennsylvania, 1988 Pa. PUC LEXIS 572 (1988) ["We vigorously, and without equivocation, reject

considering a settlement as precedent, as to any subsequent issue, in any proceeding.”]



4, Settlement negotiations are voluntary for the
parties

If PPL someday finds itself in a position comparable to PECQO’s here, with PPL trying to
obtain Commission approval for a proposed transaction of its own and other parties (perhaps
including the OSBA) during settlement discussions asking for concessions PPL is unwilling to make,
all PPL has to do is “Just say no.” PPL and the other parties will then litigate that as-yet-hypothetical
case to a decision by the Commission. In other words, intervenors in such a future case may very
well ask for commitments from PPL similar to those made here by PECO, but none of those other
parties can rely on this Joint Petition as support for their contentions in that later case (if it ever
occurs). This Joint Petition obviously will be irrelevant in such a future case, and reference to it
would be subject to a successful objection by PPL if any party there tried to use this settlement to
support its claim.

5. Commission policy on the effect of a settlement

The testimony of the only witness for PPL at the May 10 hearing recommends, on public
policy grounds, that the PUC “...articulate a clear policy that the specific terms of a settlement
agreement will not be accorded precedential effect or evidentiary weight in any subsequent
proceeding.” Testimony of Paul L. Goia, PPL Stmt. No. 1, p. 4. The OSBA submits that the
Commission in the Bell Telephone decision (noted in subparagraph 3 above) has already done
exactly that. What Mr. Goia endorses in his testimony as “good public policy” is (and has long
been) the policy of the Pennsylvania Public Utility Commission. Furthermore, that policy has been
specifically incorporated into the Joint Petition itself in this case, a practice that has been followed

in almost all settlements this Office has entered into during the last decade or so.
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It 1s clear that PPL has no substantial, direct and immediate interest at all in the PECO
corporate restructuring and merger proposals that are the subjects of this proceeding. None of the
particulars of those proposed transactions are discussed either in the PPL Objections filed April 12,
2000, or in the expert testimony PPL introduced at the hearing on May 10, 2000. Instead, PPL asks
the Commission not to approve several specific commitments made here by PECO, presumably
because PPL would not be willing to make similar commitments if it, not PECO, were the party
needing PUC approval for one of its own proposed transactions. But that is not what is before the
Commission at this time and in this case. None of the Joint Petitioners has asked PPL to make any
such commitments. PPL’s objections are thus both speculative and overreaching. Even if PPL had
the right to assert them in this proceeding (which it does not), those objections should be
peremptorily dismissed by the Presiding Officer and by the Commission as inappropriate and
premature.
III. CONCLUSION

The Office of Small Business Advocate respectfully asks the Presiding Officer and the
Commission to approve the Joint Petition for Settlement iaresented here on behalf of all but two of
the active parties. That Joint Petition is very much in the public interest and deserving of
Commussion approval. There i1s no reason to delay any longer the implementation of the many
benefits that PECO’s customers will receive after the Commission approves the Joint Petition for

Settlement.
Respectfully submitted,

AN

Bernard A. Ryan Jr
Small Business Advocate
Dated: May 17, 2000
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I. INTRODUCTION

On November 22, 1999, PECO Energy Company (“PECO” or “Company”) filed an
Application with the Pennsylvania Public Utility Commission (“PUC" or “Commission”)
requesting approval of (1) a plan of corporate restructuring, including the creation of a holding
company, and (2) the merger of the newly formed holding company and Unicom Corporation
(“Unicom”), the parent company of Commonwealth Edison Company (“ComEd”).

On December 16, 2000, the Philadelphia Area Industrial Energy Users Group
("PAIEUG") filed a Petition to Intervene in PECQ’s merger proceeding. PAIEUG is an ad hoc
association of energy-intensive industrial customers receiving electric and natural gas utility
services from PECO. PAIEUG members use substantial volumes of electricity and natural gas in
their manufacturing and operational processes. These energy costs are a significant element of
the member companies’ respective costs of operation. PAIEUG member companies are listed on
the cover page of this Main Brief.

After intensive settlement negotiations among the parties, PECO filed a Joint Petition for
Settlement (“Joint Petition” or “Settlement”) on behalf of the Company and the majority of the
parties to this proceeding, including PAIEUG. Thereafter, PAIEUG filed a Statement in Support
of the Joint Petition. On March 28, 2000, Administrative Law Judge Charles E. Rainey, Jr.
(“ALJ Rainey”) issued an Order Revising Procedural Schedule, which permitted parties to file
Objections or Comments to the Settlement by April 13, 2000. Two parties to the proceeding,
PPL Electric Utilities Corporation (“PPL”) and Philadelphia City Councilman David Cohen, filed
Objections to the Joint Petition. On April 17, 2000, PAIEUG filed Reply Objections requesting
that PPL and Councilman Cohen’s Objections be dismissed.
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Pursuant to ALJ Rainey’s April 28, 2000 Prehearing Order No. 2, establishing
evidentiary hearings regarding the Joint Petition, PAIEUG filed its Prehearing Memorandum on
May 2, 2000 and attended the one-day evidentiary hearing held May 10, 2000. PATEUG now
submits this Main Brief in support of the Joint Petition for Settlement. Specifically, PAIEUG
posits that the Joint Petition should be approved by the PUC because it is in the public interest.

II. ARGUMENT

A, The Standard for Approving a Settlement Before the Public Utility
Commission is Whether the Settlement is in the Public Interest.

The PUC “encourages parties to seek negotiated settlements of contested proceedings in
lieu of incurring the time, expense and uncertainty of litigation.” 52 Pa. Code § 69.391. In
accepting prior proposed settlerments, the Commission has cited the avoidance of the time,
expense, and uncertainty of litigation before the Commission and the Pennsylvania appellate
courts as evidence of why approval was in the public interest. See, ¢.g. Pa. Pub. Util. Comm’n v,

PECO Energy Company, Docket No. M-00960820, 1996 WL 482997, *1; Pa. Pub. Util.

Comm’n v. Peoples Natural Gas Company, Docket No. M-00930487, 1995 WL 809947, *2; Pa.
Pub. Util. Comm’n v, Pa. Gas & Water Company, Docket No. M-00940514, 1995 WL 262342,
*3; Pa. Pub. Util. Comm’n v. Pa. Power & Light Co., Docket No. M-0930487, 1995 WL 809973,
*3; Pa. Pub. Uti]l. Comm’n v. Member Coin Tel. Owners of the Cent. Atl. Payphone Ass’n,

Docket No. M-00930448, 1993 WL 495641.



B. PECO?’s Joint Petition for Settlement Should be Approved Because it Meets
the Necessary Public Interest Requirements.

Because PAIEUG members use substantial volumes of electricity and natural gas in their
manufacturing and operational processes, PAIEUG was concerned with the effects of the
proposed merger on retail competition and the retail market in Pennsylvania, as well as the effect
on transmission and distribution rates. Additionally, PAIEUG was interested in the calculation
of savings created by the synergy of the merger, and the allocation of these savings among
customers. PAIEUG believes that the Joint Petition addresses the aforementioned concerns, as
well as providing additional benefits to all PECO customers. As a result, PAIEUG concludes
that the Joint Petition is in the public interest.
As noted by PAIEUG witness Lane Kollen, the Joint Petition is in the public interest for
NUIMErous reasons.
The Settlement provides significant rate benefits, enhanced reliability and
customer service, further promotion of competition, protection from the
risks and costs of affiliate cross-subsidization, local management
accountability and employment, continued community involvement, and
the avoidance of the cost and time necessary for further litigating all issues
raised by various parties.'

See Direct Testimony of Lane Kollen (hereinafter, “Kollen Testimony"), p. 5.

PECOQ’s Application for Merger failed to offer any rate reductions, sharing of anticipated

merger savings, or extension of the transmission and distribution (“T&D”) rate cap. Conversely,

the Joint Petition provides for $200 million in rate reductions over a four year period from 2002

'PAIEUG submits that PECO’s Joint Petition is in the public interest based upon its
numerous provisions that address the various concemns of the intervening parties. PAIEUG’s
Main Brief, however, will focus upon those provisions of the Joint Petition providing significant
benefit to PAIEUG members.



through 2005. The Settlement also extends the existing T&D rate cap, which would have
otherwise expired on June 30, 2005, by an additional eighteen months to December 31, 2006.
See id. at 6.

The Joint Petition also protects PECO ratepayers from responsibility for nuclear
decommissioning expense obligations related to Unicom’s nuclear plants. As a result, these
protections provide incentives for the Company to aggressively manage and minimize the
nuclear decommissioning costs. The limit on cost increases to ratepayers and the resulting
Incentives represent significant benefits to ratepayers. See id. at 6-7. The merger savings will
also result in lower distribution charges after the rate cap expires while the costs of the merger
will be incurred in the years immediately following the merger. As a result, PECO is fully
responsible for the costs of the merger as well as the guaranteed rate reductions. Thus, the Joint
Petition ensures that PECO will implement the necessary structure changes and achieve the
efficiencies and savings addressed throughout the Joint Petition. See id. at 7.

Enhanced reliability and customer service benefits are also addressed in the Joint Petition
through the establishment of a Quality of Service Plan, which requires PECO to meet a series of
reliability measurements and standards that are 10% higher than otherwise would be required by
the Commission. See id, at 7-8. Additionally, PECO agrees to commit to various reporting
requirements, and be held accountable if these standards are not meet. Thus, these provisions
ensure continued improvement in safe and reliable service for all PECO ratepayers. See 1d.

As part of the merger, PECO will form a holding company and structurally separate its
unregulated businesses from its regulated businesses, further assuring compliance with the Code
of Conduct and Competitive Safeguards adopted in PECO’s Electric Restructuring Settlement.

4



As a result, PECO ratepayers will be benefitted by being better insulated from the risks
associated with the unregulated businesses. See 1d. at 8-9.

Finally, the Joint Petition contains numerous provisions that promote competition and
further development in the competitive market. Among other commitments, PECO agrees to
allow customers currently party to an existing “special contract” with PECO to have a unilateral,
one-time option to terminate their contract with PECO for competitive energy supply. Asa
result, “special contract” customers are provided an additional opportunity to participate in the
competitive market. In addition to enlarging the competitive market, this provision is of
significant benefit to large industrial customer currently receiving service from PECO under a
“special contract.” See id. at 9-10.

The Joint Petition also resolves significant issues between the parties while avoiding the
costs and time commitments of more extensive litigation before the Commission and through the
courts. In addition, the Joint Petition represents a compromise between knowledgeable parties
that avoids the “all or nothing” process of fully litigating the issues. See id. at 11.

For these reasons, PAIEUG proposes that PECO’s Joint Petition provides significant
benefits to all parties to this proceeding, including PAIEUG members. Moreover, the Joint
Petition represents a fair and reasonable compromise among the parties, which may not have
been achieved if this proceeding had been fully litigated. Finally, the time and costs associated
with a regulatory proceeding have been significantly diminished as a result of settlement
negotiations and the resulting Joint Petition. Therefore, PAIEUG submits that the Joint Petition

is in the public interest and should be approved by the PUC.



1. CONCLUSION
WHEREFORE, the Philadelphia Area Industrial Energy Users Group respectfuily
requests that the Pennsylvania Public Utility Commission approve PECO Energy Company’s
Joint Petition for Settlement in full without modification.
Respectfully submitted,

McNEES, WALLACE & NURICK
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David M. Kleppinger
Charis M. Burak

100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166
(717) 232-8000

(717) 237-5300

Counsel to the Philadelphia Area Industrial
Energy Users Group
Dated: May 17, 2000
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I. INTRODUCTION

On November 22, 1999, PECO Energy Company (*PECO” or “Company”) filed an
Application with the Pennsylvania Public Utility Commission (“PUC” or “Commission")
requesting approval of (1) a plan of corporate restructuring, including the creation of a holding
company, and (2) the merger of the newly formed holding company and Unicom Corporation
(“Unicom”), the parent company of Commonwealth Edison Company (“ComEd").

On March 3, 2000, the City of Philadelphia (“City”) filed a Petition to Intervene in
PECO’s merger proceeding. The City receives service from PECO under a broad number of rate
schedules. As a result, the City was concerned with the impact of the merger on these rates, as
well as the effect of the merger on the reliability of PECO’s services and the continued
interpretation of the City’s contracts with PECO. In addition, PECO’s corporate headquarters
are located in Philadelphia, and PECO employs a large number of Philadelphians.

After intensive settlement negotiations among the parties, PECO filed a Joint Petition for
Settlement (“Joint Petition") on behalf of the Company and the majority of the parties to this
proceeding, including the City of Philadelphia. Thereafter, the City filed a Statement in Support
of the Joint Petition. On March 28, 2000, Administrative Law Judge Charles E. Rainey, Jr.
(“ALJ Rainey”) issued an Order Revising Procedural Schedule, which permitted parties to file
Objections or Comments to the Settlement by April 13, 2000. Two parties to the proceeding,
PPL Electric Utilities Corporation (“PPL") and Philadelphia City Councilman David Cohen, filed
Objections to the Joint Petition. On April 18, 2000, the City submitted the testimony of Kent R.

Miller to ALJ Rainey, in lieu of Reply Objections.



Pursuant to ALJ Rainey’s April 28, 2000 Prehearing Order No. 2, establishing
evidentiary hearings regarding the Joint Petition, the City filed its Prehearing Memorandum on
May 2, 2000. The City also attended the one-day evidentiary hearing held May 10, 2000. The
City now submits this Main Brief in support of the Joint Petition for Settlement. Specifically,
the City posits that the Joint Petition should be approved by the PUC because it is in the public
interest.

II. ARGUMENT

A. The Standard for Approving a Settlement Before the Public Utility
Commission is Whether the Settlement is in the Public Interest.

The PUC “encourages parties to seek negotiated settlements of contested proceedings in
lieu of incurring the time, expense and uncertainty of litigation.” 52 Pa. Code § 69.391. In
accepting prior proposed settlements, the Commission has cited the avoidance of the time,
expense, and uncertainty of litigation before the Commission and the Pennsylvania appellate
courts as evidence of why approval was in the public interest. See, e.g. Pa. Pub. Util. Comm’n v.

PECO Energy Company, Docket No, M-00960820, 1996 WL 482997, *1; Pa. Pub. Util.

Comm’n v. Peoples Natural Gas Company, Docket No. M-00930487, 1995 WL 809947, *2; Pa.
Pub. Util. Comm’n v. Pa. Gas & Water Company, Docket No. M-00940514, 1995 WL 262342,
*3; Pa. Pub. Util. Comm’n v. Pa. Power & Light Co., Docket No. M-0930487, 1995 WL 809973,
*3; Pa. Pub. Util. Comm’n v. Member Coin Tel. Owners of the Cent. Atl. Payphone Ass’n,

Docket No. M-00930448, 1993 WL 495641.




B. PECO?’s Joint Petition for Settlement Should be Approved Because it Meets
the Necessary Public Interest Requirements.

As noted above, the City intervened in PECO’s merger proceeding due to several
concerns, including the continuing interpretation of the City’s contract with PECO.' The City’s
current contract with PECO took effect July 1, 1996, with an initial four-year term. The City
exercised its option to extend the contract through June 30, 2001 and holds yearly options to
extend the contract through June 30, 2004. See Direct Testimony of Kent R. Miller on Behalf of
the City of Philadelphia, (hereinafter, “Miller Testimony"), p. 2. As a result of the City
demonstrating its ability to implement specific energy competitive alternatives, and agreeing to
forego those alternatives, the City was eligible to réceive discounts with respect to its Rule 4.6
contract. Seeid. at 3. Since mid-1996, the City received an 8.65% discount on service taken
under Rates HT, PD, GS and the SL-P tariff. On July 1, 2000, this discount will increase to

11.2%, with the discount increasing every year through the remainder of the City’s option years,

reaching a high of 14.55% beginning July 1, 2003. See id, at 2-3; see also Joint Petition for
Settlement (Volume I), Appendix G, p. 2. Prior to the Joint Petition, the City and PECO had not
resolved several interpretation issues with respect to the contract as those issues also involved
interpretation of the PECO Restructuring Settlement and the Electricity Generation Customer

Choice and Competition Act.

"Tn its Main Brief, the City addresses only those provisions of the Joint Petition that are of
most direct interest and greatest concern to the City. As to the remaining provisions, the City
agrees that the settlement generally represents a reasonable compromise and as such is in the
public interest.



The Joint Petition also addresses the City’s concern that the current rate structure for
street lighting discriminates against the City. Currently, the City is the only customer to pay for
street lighting under Rate SL-P, since all other municipalities pay for substantially identical
service under PECO’s SL-E taniff. See Miller Testimony, p. 3. Significantly, the SL-P rate has a
substantially higher customer charge, and each street light is a separate “customer.” Moreover,
after the City entered into its contract, the SL-E tanff was reduced to an effective rate almost
20% lower than the base SL-P tariff. Seeid. The Joint Petition addresses these concerns by
permitting the City to take Rule 4.6 Streetlight Service, pursuant to tanff Rate SL-P, with an
11.2% discount applied to the total charges for Streetlight Service each month from the close of
the merger until June 30, 2001. During this time, PECO will file, with the PUC, a request to
eliminate tariff Rate SL-P, and on July 1, 2001, the City’s Rule 4.6 Streetlight Service will be
switched to tariff Rate SL-E. See Joint Petition for Settlement (Volume I), Appendix G, p. 1.

The Joint Petition provides additional benefits by allowing the City to install combined
natural gas/electric chillers, under certain conditions, without penalty or reduction to the City’s
current Rule 4.6 contract discounts. See id. at p. 3. Moreover, PECO has made certain
commitments regarding employment and maintenance of its distribution company headquarters.
PECO will maintain the corporate headquarters for its distnbution business in Philadelphia
through at least January 1, 2008, not reduce its line forces in Philadelphia County, and maintain
certain minimum employment leveis at the Company’s current headquarters at specific levels
through the end of 2007. See Letter Regarding Commitments from PECO to the City of

Philadelphia, April 27, 2000.



The aforementioned issues were of great concern to the City, and having them addressed
in the Joint Petition provides benefit to the City. Currently, PECO is not expected to file a base
rate proceeding until 2007. Without a base rate proceeding, however, the City would have been
required to file a formal complaint before the PUC in order to obtain relief from the SL-P rate.
See Miller Testimony, p. 4. The City was also concerned that the merger and resulting change in
control could make it more difficult for the parties to resolve some difficulties, including the
appropriate discount level and other contractual interpretation issues. See id. As aresult of the
Joint Petition, which reflects a compromise by both parties, the City and PECO have been able to
avoid lengthy and costly regulatory litigation, and instead have amicably reached agreement on
several outstanding issues. Seeid.

The Joint Petition provides significant benefit to the City, as well as the City’s taxpayers,
who are also PECO ratepayers. The settlement resolves issues surrounding the interpretation of
the City’s 4.6 contract. The Joint Petition also eliminates discrimination against the City with
respect to the application of PECO’s street lighting rates. Finally, PECQ’s commitment to
employment levels within Philadelphia successfully address additional merger concerns. As a
result, the provisions of the settlement providé important benefits to PECO’s ratepayers. For
these reasons, the City submits that PECQO’s Joint Petition is in the public interest and should be

approved by the PUC.



I11. CONCLUSION

WHEREFORE, the City of Philadelphia respectfully requests that the Pennsylvania

Public Utility Commission approve the Joint Petition for Settlement in full without modification.

Respectfully submitted,

McNEES, WALLACE & NURICK

y (hoso M Rual

David M. Kieppinger
Charis M. Burak

100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166
(717) 232-8000

(717) 237-5300

Counsel to the City of Philadelphia
Dated: May 17, 2000
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I. INTRODUCTION

On March 23, 2000, a Joint Petition for Settlement (“Settlement”) was filed in the above-
captioned proceeding. Subsequently, two additional parties, the City of Philadelphia and New
Energy East, L.L.C., signed the Settlement and, as a consequence, all but two parties have either
joined in the Settlement or stated they do not oppose it. The two holdouts are PPL Electric
Utilities Corporation (“PPL”) and Philadelphia City Councilman David Cohen, who filed
Objections to the Settlement on April 13, 2000. PECO Energy Company (“PECO” or the

“Company”) and other settling parties submitted Replies to those Objections.

On April 25, 2000, Administrative Law Judge Charles E. Rainey, Jr. issued Prehearing
Order No. 2, which established a schedule for hearings and briefing in this case. Pursuant to that
Order, the parties submitted written testimony on or before May 3, 2000, and an evidentiary
hearing was held on May 10, 2000. A complete procedural history of this case is set forth in

Prehearing Order No. 2.
II. ARGUMENT
A. The Proposed Settlement Unquestionably Is In The Public Interest

The relief sought in this case was spelled out in PECO’s Application (pp. 8-16) filed on
November 22, 1999. In short, and as the caption of this proceeding attests, PECO requests
approval of: (1) a plan of corporate restructuring, including the creation of a holding company;

and (2) the merger of the newly formed holding company and Unicom Corporation. To



effectuate these transactions, PECO has asked that certain additional findings required by

Chapters 21, 22, and 28 of the Public Utility Code also be made.

The Settlement would grant PECO the regulatory approvals it seeks subject to certain
terms and conditions. The question therefore is whether the Settlement, viewed in its entirety, is
“necessary or proper for the service, accommodation, convenience, or safety of the public”

(66 Pa. C.S. § 1103(a)) -- i.e., is it “in the public interest”? PECO respectfully submits that the

Settlement fully satisfies this legal standard.

The plan of corporate restructunng is described in the Application and its accompanying
testimony. As discussed by Messrs. Lawrence (PECO St. 1) and White (PECO St. 2), the
holding company structure is an established form of corporate organization for those companies
conducting multiple lines of business. Indeed, PECO is one of the very few major utilities in
Pennsylvania (and the only major electric utility) that has not heretofore structured its operations
in this fashion. The benefits of the proposed restructuring and functional disaggregation are
well-known to the Commission and include: (1) increased financial.and operational flexibility;
(2) enhanced accountability; (3) the insulation of utility customers from unregulated business
risks; and (4) reduction of the potential for cross-subsidization (Application, pp. 18-20),
Moreover, the separation of electric generation and generation marketing functions from
regulated delivery services was expressly anticipated and supported by the parties to PECQO’s
1998 Electric Restructuring Settlement at Docket No. R-00973953, where the Commission

approved the creation of a separate PECO affiliate to own and operate generating assets.



The proposed merger with Unicom is also described in the Application and its
accompanying testimony. With the active encouragement of Chairman Quain and others, the
parties were able to develop a comprehensive settlement package that addresses the various
concerns that have been aired about the merger. Although PECO remains convinced that its
initial merger proposal was “in the public interest,” there can no longer be any serious doubt on

that score given the numerous concessions made by PECO in the Joint Petition:

Rates Will Be Reduced. The Settlement provides for $200 million of rate reductions
over a four-year period commencing January 1, 2002. As noted by Mr. Hill (PECO St. 3-§, p.
8), these rate reductions are made possible, at least in substantial part, by the projected synergies
to be produced by the restructuring and merger and would not be available but for the proposed

transactions.

Transmission And Distribution Charges Will Be Capped For An Additional
Eighteen Months. The Settlement extends the cap on PECO’s transmission and distribution
charges, which otherwise would expire on June 30, 2005 under the 1998 Electric Restructuring
Settlement, until December 31, 2006. Asa consequence, customers are assured a minimum ten
year period (January 1, 1997 - December 31, 2006) during which they will see no increase in the
charges for regulated delivery services. In addition, PECO is confident that post-rate cap
increases will be mitigated through purchasing economies and the elimination of duplicative

functions (PECO St. 4).Y

L See Separate Statement of John M. Quain, issued March 2, 2000.
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Increases In Nuclear Decommissioning Costs Will Be Shared. PECO has also agreed
to share the risk of future increases in the costs of decommissioning its “pre-existing nuclear
interests” (Joint Petition, p. 11).¥ Absent the Settlement, PECO would be entitled to request

recovery of such costs in full.

Reliability And Customer Service Will Be Enhanced. Aﬁother obvious public benefit
of the Settlement is PECO’s commitment to implement a Quality of Service Plan designed to
provide higher levels of reliability and customer service than it has achieved in the past (Joint
Petition, pp. 13-15). Detailed reporting requirements will ensure the parties’” ability to monitor

compliance with the Plan.

Competition Will Be Promoted. The separation of regulated and unregulated functions
will facilitate compliance with the Code of Conduct and Competitive Safeguards (GenCo Code
of Conduct) adopted as part of the 1998 Electric Restructuring Settlement. In addition, the
Settlement promotes increased retail electric competition in PECQO’s service area by making
reasonably-priced installed capacity available to electric generation suppliers; granting special
contract customers a sixty-day “fresh start” period during which they may exercise a unilateral,
one-time option to terminate their contracts with PECO; facilitating the exchange of information
between PECO and third party suppliers; imposing restrictions on PECO’s promotion of its
provider of last resort (PLR) service; implementing an Abbreviated Dispute Resolution Process;

and establishing transition cost reconciliation procedures designed to reduce annual swings in

2/ PECO has expressly committed not to seek recovery of decommissioning costs associated
with “acquired nuclear interests,” i.e. those that it did not hold on December 31, 1999
(Joint Petition, p. 10),



shopping credits. As observed by OCA witness LaCapra (OCA St. 1, p. 14), these provisions are
“fully consistent with the terms of Section 2811(e)” and ensure that the competitive retail
electricity market that has developed in PECQO’s service territory will not only be preserved, but,

in fact, will be improved.

Universal Service Coverage Will Be Expanded. The Settlement removes the 100,000
customer limit on the CAP Program, reduces the level of cost recovery of the Universal Service
Program, calls for evaluation of the need for a “special needs” program and provides for
additional contributions by PECO to county fuel fund agencies in PECO’s service territory. As
noted by Fumo/CEPA witness Silkman (p. 13), low income customers will benefit from these

enhancements.

The Environment Will Benefit. The Settlement promotes the use of renewable energy
sources through the funding of one of the largest investments in wind generation in the Eastern
United States; educational outreach, the development and/or funding of a retail wind block
program; the development of photovoltaic generation; expanded availability of Rate RS for
renewable energy installations; and the acceleration of payments to the Sustainable Development
Fund. These provisions, according to Clean Air Council witness Altman (p. 4), will not only
yield direct environmental benefits, but will help further diversify Pennsylvania’s generation

mix.

Customers Will Be Protected Against Unregulated Risk And Cross-Subsidization.
As previously noted, one of PECO’s objectives in adopting a holding company structure is to

insulate utility customers from the risks attendant to unregulated businesses. Consistent with that



objective, the Settlement provides that the determination of regulated rates shall not be affected
by the success or failure of nonregulated businesses; requires PECO to adhere to reasonable
accounting controls and pricing protocols in its dealings with affiliates; imposes conditions on

PECQ’s extension of credit; and ensures reasonable access to the books, records and personnel of

affiliated entities.

PECO Will Maintain A Strong Corporate Presence In Southeastern Pennsylvania.
The Settlement, as augmented subsequent to the filing of the Joint Petition, ensures that PECO
will maintain a strong corporate presence in Southeastern Pennsylvania. As explained by Mr.’
Hill (PECO St. 3-8, pp. 6-7), PECO has agreed that (1) the merger with Unicom will not result in
any reduction in line forces in Philadelphia County ; (2) the employment at 2301 Market Street,
Philadelphia will be no less than 1325 through 2001, 1300 through 2002, 1275 through January
1, 2004 and 1100 through January 1, 2008; and (3) the corporate headquarters for PECQO’s
distribution business will remain in Philadelphia through at least January 1, 2008. PECO has
also committed to maintaining charitable and civic giving in Pennsylvania at no less than current

levels for at least the next four years (through December 31, 2003).

Substantial Litigation And Associated Costs Will Be Avoided. The Settlement
amicably and expeditiously resolves a number of important and contentious issues. The
administrative and appellate burden and costs to litigate these matters to conclusion would be

substantial.

In view of the foregoing, it is not surprising that a broad coalition of interested parties has

enthusiastically endorsed the proposed Settlement. Perhaps more revealing, however, is the fact



that no one has stepped forward and complained that the proposed Settlement is not in the public
interest. Instead, Councilman Cohen would favor even more concessions, while PPL contends
that the concessions agreed to by PECO should have no binding effect. These objections, as
discussed next, provide no basis in law or in fact for rejecting the Joint Petition.

B. The Objecting Parties’ Have Presented No Valid Basis For
Rejecting The Proposed Settlement

1. PPL.’s Objections Lack Merit And Should Be Rejected

PPL does not object to the Commission’s granting the relief requested in PECO’s
Application, namely, approving PECQ’s proposed corporate restructuring, which will create a
holding company structure, and the merger of Unicom into the new holding company. Rather, in
its Objections and Prehearing Memorandum, PPL disagreed with other terms and conditions of
the Settlement, which address interests and concerns raised by other parties, such as rate
reductions, extending the transmission and distribution rate cap and establishing objective
measures for customer service and service improvement. Specifically, PPL claimed that the
Settlement should not be approved because the settling parties had not presented substantial
evidence demonstrating that these additional terms are in the public interest. In addition, PPL
presented the testimony of Paul 1.. Gioia, who testified that, if the Commission approves the
Settlement, it should expressly state that its individual terms do not constitute “precedent or

relevant or material evidence in any subsequent proceeding” (PPL St. 1).

As more fully explained below, PPL does not have standing to object to the Settlement

and the bulk of its objections are premised upon an erroneous understanding of the law.



¢ ®
Moreover, after PPL filed its Objections, the settling parties submitted extensive testimony and
exhibits addressing each element of the Settlement, which provides a solid evidentiary record
demonstrating that the Settlement as a whole -- and each of its constituent parts -- promotes the
public interest and should be approved. Finally, PPL’s concerns about the future precedential
value of the Settlement in proceedings involving other utilities is unwarranted. Both Section 72
of the Settlement and prior Commission decisions provide that settlements do not constitute legal
precedent. Additionally, PPL’s recommendation concerning the evidentiary value to be accorded
settlements in future proceedings is not consistent with the rules of evidence and Commission
procedure and should not be adopted.
a. PPL Does Not Have A Substantial, Direct And Immediate
Interest In The Outcome Of The Issues It Purports To

Raise And, Therefore, Does Not Have Standing To
Object To The Settlement

The PUC has discretion to determine an entity’s right to challenge Commission action,
including the Commission’s resolution of disputed issues. In exercising that discretion, the
Commission has adhered to the principles of standing and aggrievement established by
Pennsylvania’s appellate courts for civil and appellate proceedings. See Re L. & H Trucking
Company v. Pa. P.U.C., 55 Pa. P.U.C. 469 (1982). The definitive statement of those principles
was made by the Pennsylvania Supreme Court in William Penn Parking Garage, Inc. v. City of

Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).

In William Penn, the Court adopted a tri-partite test that a party must satisfy to prove that
it is or may be “aggrieved” and, therefore, has standing to litigate an issue. Specifically, the

party must establish that it has an interest that is substantial, direct and immediate. As to what



constitutes substantiality, the Court held: “[T]he individual’s interest must have substance --
there must be some discernible adverse effect to some interest other than the abstract interest of
all citizens in having others comply with the law.” 346 A.2d at 269. The test for what is a
“direct” interest “means that the person claiming to be aggrieved must show causation of the
harm to his interest by the matter of which he complains.” 346 A.2d at 282. To satisfy the
immediacy test, the one claiming standing must show “a sufficiently close causal connection
between the challenged action and the asserted injury to qualify the interest as ‘immediate’ rather
than ‘remote’.” 346 A.2d at 286. Elaborating on this concept, the Court stated: “[I]t 1s clear that
the possibility that an interest will suffice to confer standing grows less as the causal connection

grows more remote.”

Pennsylvania appellate courts have applied the principles of William Penn to proceedings
before the PUC in two very recent and notable decisions. First, in George v. Pa. P.U.C., 735 Pa.
A.2d 1282 (Pa. Cmwlth. 1999), the Commonwealth Court held that a party to a proceeding that
received adequate notice thereof lacked standing to raise the issue of whether other affected
parties were properly notified. 735 A.2d at 1286. Second, in Mid-Atlantic Power Supply
Association v. Pa. P.U.C., 746 A.2d 1196 (Pa. Cmwlth. 2000)(“MAPSA”), the Court held that a
utility did not have standing to raise issues pertaining to the possible infringement of its
customers’ constitutional rights by a Commission order directing the utility to release customers’
private billing data. Additionally, the Court held that assent by customers’ statutorily designated
representative assured that customers’ interests were not compromised:

PECO does not represent the interests of its ratepayers. A party
may not claim standing to vindicate the rights of a third party who

has the opportunity to be heard. Pennsylvania Dental Assoc. v.
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Commonwealth of Pennsylvania, Department of Health, 75 Pa.
Cmmw. 7, 461 A.2d 329 (Pa. Cmwlth. 1983). Additionally,
Section 902-A of the Administrative Code statutorily provided for
the OCA to represent the interests of consumers before the PUC,
and the OCA, as intervenor, submitted its brief in support of the
PUC’s Final Order.

Based upon the principles articulated by the Pennsylvania Supreme and Commonwealth
Courts, as summarized above, there is no doubt that PPL lacks standing to raise the issues set
forth in its Objections, which fall into seven broad categories: (1) the proposed rate reductions
and rate cap extension may impair PECO’s ability to maintain or improve its transmission and
distribution system and its level of customer service to the detriment of PECQ’s retail customers
(PPL Objections, pp. 20-22); (2) all interested parties may not have received proper notice that
benchmarks for service reliability and improvement would be adopted in this case (PPL
Objections, p. 21); (3) the mechanism for recovery of nuclear decommissioning costs may not
“strike the proper balance” between protecting customers from the costs of decommissioning and
protecting society from the hazard and long-run costs of incomplete or under funded
decommissioning (PPL Objections, pp. 23-24); (4) the settling parties have not demonstrated that
PECO’s customers and the public as a whole will benefit from the environmental provisions
incorporated in the Settlement (PPL Objections, pp. 24-25); (5) the modifications to the CDS
process may constitute a form of “slamming” because PECO customers may have their default
supplier changed without their consent (PPL Objections, pp. 26-27); (6) all interested parties may
not have received proper notice that CDS modifications would be addressed in this case (PPL

Objections, p. 26); and (7) the settling parties have not demonstrated that changes in contractual

10



provisions for Amtrak and the City of Philadelphia are reasonable and non-discriminatory (PPL

Objections, p. 28).Y

In none of the areas addressed in PPL’s objections does it have a substantial, direct and
immediate interest that is adversely affected by the terms of the proposed Settlement. In each
instance, PPL is asserting the interests of someone else, i.e., (1) PECO’s customers; (2) PECO
itself; and (3) in the case of its “notice” arguments, unidentified parties that allegedly may have
an interest in this proceeding but are not participating. As the Court made clear in George and
MAPSA, supra, standing cannot be established by asserting the rights of others. Indeed, in
MAPSA, the Court went so far as to state that a utility does not have standing to assert the rights
of its own customers. Here, PPL’s interests are even further attenuated, because it purports to
assert the interest of the retail customers of another utility altogether. There is no precedent for
finding standing on this basis.¥ Rather, PPL’s position is similar to that of the dissenting parties
(an ad hoc group of industrial customers) in AES Beaver Valley v. West Penn Power Company,

58 Pa. P.U.C. 729, 730-731 (1985), whose exceptions to a proposed settlement were dismissed

3/ At page 28 of its Objections, PPL stated that its list of allegedly “unsupported” settlement
provisions is “not exhaustive” but provides “good examples of the reasons why the Joint
Petition must be rejected.” PPL had an obligation to present all of its alleged reasons for
contesting the Settlement in its written objections so that PECO and other settling parties
would have a reasonable opportunity to present evidence addressing those points. PPL
cannot, hereafier, attempt to raise other alleged issues, which have been waived by its
failure to identify them in its written submission.

4/ PPL does not assert, nor could it claim, standing as a representative of PECO’s
customers. Representational status is only permiited, for example, by an association that
has one or more members with standing in their own right and is authorized and
empowered by its members to speak on their behalf. See Pennsylvania Natural Gas
Association v. T.W. Phillips Gas and Oil Company, Docket Nos. C-902909 and
C-913239 (December 20, 1991), 1991 Pa. PUC LEXIS 195.
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for lack of standing because they were not served by the affected utility, which had reached an

amicable resolution of a non-utility generator’s complaint regarding “avoided cost.”

For the same reasons discussed above, PPL’s attempt to interject itself into this
proceeding as an arbiter of the “public interest” fails the substantiality test of William Penn.
PPL’s alleged interest is no different from the “abstract interest of all citizens in having others
comply with the law,” which the Supreme Court expressly stated is inadequate to confer

standing.

Finally, PPL’s concern that the Settlement not become a “precedent” is also insufficient
to confer standing. Apart from PPL’s refusal to acknowledge the body of law holding that
settlements are not “precedent,” an entity that otherwise would not be aggrieved by an
administrative or judicial decision cannot gain standing simply because the outcome may
establish what it views as an undesirable precedent. See AES Beaver Valley v. West Penn Power
Company, supra. The status of amicus permits entities in that position to express their views.
However, an amicus cannot, as PPL seeks to do here, overturn the negotiated resolution of a
contested matter by the real parties in interest.

b. PPL’s Objections Are Based On Positions That
Are Contrary To The Law

For the most part, the positions expressed by PPL in its Objections are based upon a
misunderstanding or misapplication of the law and, therefore, should be rejected on those
grounds alone. As more fully explained below, each substantive objective raised by PPL flows

from a premise that is flawed as a matter of law.
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~ Rate Reductions And Other Concessions. A theme running throughout PPL’s
Objections is that the rate reductions and other concessions made by PECO in the Settlement are
“contrary to Commission policy™ allegedly expressed in PG Energy, Inc., Docket No.
A-120011F.002 (1999). PPL’s interpretation is not correct. PG Energy holds that such
concessions cannot be imposed wunilaterally. However, that decision clearly does not preclude
such concessions if made with the utility’s agreement, as evidenced by the Commission’s
amended order in PG Energy entered on October 18, 1999. See also Joint Application of Bell

Atlantic Corporation and GTE Corporation, Docket No. A-310200F.002 (November 4, 1999).

Transmission System Improvements. PPL also contends that PECO’s proposed rate
reductions and rate cap extension could affect PECO’s ability to construct transmission system
improvements ordered under the PJM Operating Agreement or distribution system improvements
needed to maintain safe and reliable service (PPL Objections, pp. 21-22). This argument is
wrong as a matter of law. Section 11 of the Settlement states that “other provisions of Paragraph
21 of the 1998 Electric Restructuring Settlement will remain in full force and effect.” Paragraph
21 of the 1998 Electric Restructuring Settlement, in turn, states that “the rate cap exceptions set
forth in Section 2804(4) of the Electric Competition Act shall apply. . . .” Section 2804(4)(ii1)(E)
of the Competition Act provides a specific exception where: “The electric distribution utility is
directed by the commission or an independent system operator or its functional equivalent to

make expenditures to repair or upgrade its transmission or distribution system.” Accordingly,
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the hypothetical “inconsistency” PPL purports to find between PECQO’s rate reductions and rate

cap extension and its service obligations simply does not exist.¥

Nuclear Decommissioning. PPL also expresses concern about the Settlement’s
provisions dealing with the recovery of nuclear decommissioning expense in excess of the level
currently embedded in PECO’s rates. Specifically, PPL questions whether PECO’s agreement
not to seek to recover a portion of such expenses in excess of current rate-embedded levels will
adversely impact the safe decommissioning of PECO’s nuclear units (PPL Objections,
pp- 23-24). Overlooked by PPL is the fact that issues relating to the safety of PECO’s nuclear
plants and its ability to fund its nuclear decommissioning obligations lie within the primary and
exclusive jurisdiction of the NRC.% See Pacific Gas & Electric Corp. v. State Energy Resource

Conservation And Development Commission, 461 U.S. 190, 212-213 (1983). Moreover, the

PPL also contends there is no “evidence” on which to ascertain whether the proposed rate
cuts and rate cap extension would harm PECO’s financial health and whether the rate
reductions are commensurate with the level of likely merger savings {PPL Objections,
pp. 20-22). However, PPL ignores that PECO presented extensive testimony and detailed
exhibits as part of the supporting data for its Application regarding its level of merger
savings and also presented current and pro forma post-merger financial statements, which
provide ample basis for the Commission to assess the likely impact of the rate and rate
cap provisions of the Settiement. See PECO Statement No. 4 and Exhibit Nos. TJF-2 and
TJF-3; PECO Statement No. 3 (p. 11) and Exhibit No. TPH-4; Application Exhibits I
through N. Furthermore, both Dr. Silkman and Mr. LaCapra presented analyses
demonstrating that the Settlement’s rate concessions reasonably reflect the level of
“synergy” savings PECO is likely to experience in the regulated portions of its business
as a consequence of its proposed merger with Unicom (CEPA/Fumo Statement 1; OCA
Statement 1S).

& PPL’s alleged concems are inexplicable, inasmuch as provisions of the Settlement
limiting PECQO’s right to request recovery of decommissioning expense in excess of rate-
embedded levels are modeled after similar provisions in PPL’s Restructuring Settlement.
PPL’s claim that this provision may not be in the public interest would, on its face, seem
to impugn settlement terms that PPL itself has previously approved.
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adequacy of the Settlement’s rate recovery mechanism to assure the safe decommissioning of
PECO’s nuclear plants is an issue that will have to be addressed and resolved by the NRC in
connection with PECO’s request for approval to transfer its NRC operating licences as part of the
proposed corporate restructuring. PPL’s attempt to interject these issues into a proceeding before

the Commission, whose authority is preempted by federal law, should be rejected.

CDS Auction. Finally, PPL argues that changes in PECO’s CDS auction process may
violate the Competition Act as a “forced assignment” of customers to an EGS, contrary to the
“anti-slamming” provisions of the Competition Act. At the outset, the principal change to the
CDS process made by the Settlement would be to permit an auction of the obligation to provide
generation service, while keeping the customer care functions with PECQ. If anything, this
revision would make implementing CDS even more transparent, and less like a “forced
assignment,” than the original provisions of PECQ’s 1998 Electric Restructuring Settlement,
which PPL signed. Moreover, PPL’s argument is the same as that advanced by a dissenter to
GPU'’s Electric Restructuring Settlement. In George v. Pa. P.U.C., supra, the Commonwealth
Court rejected that argument and found that “the competitive bidding process [for CDS] does not
violate the Competition Act.” 735 A.2d at 1288.

c. The Settling Parties Have Presented Substantial, Unrebutted
Evidence Supporting Every Element Of The Settlement

In this case, there is ample basis for the Commission to determine that the Settlement is
in the public interest. A complete explanation of how the Settlement promotes the public interest
is set forth in the Settlement itself, which is augmented by the Statements in Support filed by the
settling parties and the endorsement of numerous witnesses at the public input hearings.

15



Additionally, the settling parties submitted written testimony that supports both the Settlement as

a whole and each element thereof. The following table outlines the testimony submitted in

support of the Settlement by each settling party and identifies specific components of the

Settlement or other issues addressed by each.

Party Witness Statement(s) Exhibit(s) Issues Addressed
PECO Kemneth G. 1 Effects of the proposed merger
Lawrence on PECO’s distribution
operations and employees and
PECO’s commitment to the
local community.
PECO Richard G. 2 and 28 A-H The business rationale for the
White Appended proposed merger and description
to PECO’s of the merger and corporate
Application; restructuring (St. 2). Expiaining
D, F, J/K and an update to the Mer.ger
12 Supple- Agreement and affiliated
mental; P and interest agreements.
Q
PECO Thomas P. 3 and 3-8 TPH-1 Effects of the merger on
Hill, Jr. through TPH- | PECO’s 1998 Restructuring
4 Settlement and rates {St. 3).
Explanation of why the
Settlement is in the public
interest and why the objections
of PPL and Councilman Cohen
provide no basis for rejecting
the Settlement (St. 3-5).
PECO Thomas J. Flaherty 4 TIF-1 through | Explanation of the cost savings
TJF-3 anticipated to arise in the
regulated operations of the
merger involving PECO and
Unicom.
PECO William H. 5 WHH-1 Potential competitive impact of
Hieronymus the proposed merger of PECO
and Unicom on electric and
natural gas markets.
0OCA Richard LaCapra i RLC-1 Assessment of the Settlement

including merger savings and
rate reductions and other
enhancements provided by the
Seitlemnent.
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OTs

Kevan
Deardorff

Explaining that the rate
reductions provided under the
Settlement are justified by the
expected level of merger
savings.

OT§

Paul J. Metro

Explaining why the
decommissioning provisions of
the Settlement are reasonable
and appropriate and why the
proposed merger does not raise
any market power concerns.

CEPA
Senator Fumo

Richard H.
Silkman

RES-1 and
RHS-2

Comparing the value of the
ratepayer/consumer benefits
contained in the Settlement to
the regulatory value of the
merger transaction and
concluding that the proposed
rate reductions capture the full
value of regulated merger
savings.

PennFuture

John Rohrbach

Explaining why the Seitlement
comports with the public interest
with specific reference to the
environmental, electric choice
and nuclear decommissioning
aspects of the Settlement. The
testimony also responds to the
objections of PPL and
Councilman Cohen.

Clean Air
Council

Andrew Altman

AA-1

Explaining why the
environumental provisions of the
Settlement are in the public
interest.

City of
Philadelphia

Kent R, Miller

Explaining why the provisions
of the Settlement dealing with
changes to the Rule 4.6 contract
between PECO and the City of
Philadelphia are justified, fully
supported and in the public
interest.

Amtrak

Stanley R.
Forczek

Explaining why the Settlement
is in the public interest with
specific reference to the
provision granting Amtrak the
option to elect to make a single
payment buy-out of its ITC/CTC
obligations.
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MAPSA James McCormick 1 Explaining why the portions of
the Settlement providing
cornpetitive market
enhancements are in the public
interest and fully supported.

PAIEUG Lane Kollen 1 LK-1 Reviews and addresses each
substantive component of the
Settlernent and explains why
each component and the
Settlement as a whole are in the
public interest.

Eric J. Epstein Eric J. Epstein 1 Explanation of why the
provisions of the Settlement
dealing with nuclear
decommissioning and
monitoring are in the public

interest
East Brandywine Scott T. Piersol 1 Explaining why the Joint
Twp. Petition Regarding Issues Raised

By Wallace Township and East
Brandywine Township as well
as the Settlement overall
properly address reliability
issues and are in the public
interest.

The statements and exhibits submitted by PECO and the other settling parties, as well as
their Supporting Statements and the testimony presented at the numerous public input hearings in
this case, are substantial, unrebutted evidence that the Settlement is in the public interest. It is
particularly noteworthy that the Settlement is supported by parties representing the entire
spectrum of residential, commercial, industrial and public authority customers, PECO’s
competitors, environmentalists, nuclear activists, municipal governments and other stakeholders.
The breadth of support for the Settlement is itself compelling evidence that the Settlement is fair,
bal.anced and promotes the public interest.

d. PPL’s Concern That The Settlement’s Terms Would Be Applied
To PPL In The Future Are Unfounded

18



PPL’s position was articulated in the testimony of Mr. Gioia, as follows:

[T]he fact that a particular term was part of a settlement agreement
approved by the Commission should not be considered in any way
as a binding precedent in a subsequent proceeding nor should it be
admitted as evidence in a subsequent proceeding.

[T]he consideration of those [settlement] terms in any subsequent
proceeding should be on their own merits, in the context of the
facts and circumstances of that proceeding. The mere fact that the
terms were included in a settlement agreement that resolved a
different proceeding should not be accorded any precedential value
or evidentiary weight.

* k&

I would respectfully recommend that, if the terms of the settlement
agreement are acceptable to the Commission, the Commission
would respectfully recommend that, if the terms of the settlement
agreement are acceptable to the Commission, the Commission
expressly state that the terms taken as a whole satisfy the public
interest standard, but that the fact of the Commission’s approval
does not render the individual terms of the agreement precedent or
relevant or material evidence in any subsequent proceeding, and
that the terms of any subsequent proposed reorganization, merger
or other action will be considered on its own merits. Such a
statement by the Commission would give a clear signal to the
utilities in Pennsylvania, and interested parties in Pennsylvania and
other states, that the Commission will not mandate any specific
terms in a future transaction merely because they were accepted in
a previous settlement, and will consider any proposed transaction
on its own merits.

PPL St. 1, pp. 7-9.%

v Mr. Gioia’s recommendation differs from the position articulated by PPL in its
Objections (pp. 33-34), where it asked that the Commission “condition” any approval of
(continued...)
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Mr. Gioia contends that the terms of a Settlement should be afforded neither precedential
nor evidentiary value. As to the first point, Mr. Gioia’s position® has already been embodied in
the Settlement, which provides, in Section 72 thereof, as follows:

Acknowledging that it is expressly understood and agreed that the
Settlement constitutes a negotiated resolution solely of issues
addressed herein, the Merger and Corporate Restructuring, the
Joint Petitioners agree that this Settlement shall not constitute or be
cited as controlling precedent in any other proceeding, including a

proceeding involving a merger or acquisition by another
Pennsylvania electric utility.

While the Settlement itself provides ample protection to PPL against the terms and
conditions thereof being used or cited as precedent in any PPL proceeding, PPL would have that
protection in any event because Commission precedent on this point is clear and well-

established:

Z/(...continued)
the Settlement upon “the agreement of the parties: (1) not to propose that a provision of
the Joint Petition be adopted in any other proceeding based on the fact that such provision
was included in the Joint Petition; and (2) not to seek to reopen another Pennsylvania
public utility’s settlement of its retail restructuring proceeding to modify any provision of
such settlement in order to make it consistent with a provision of the Joint Petition.” In
its Objections, PPL did not address the “evidentiary weight” to be accorded settlement
terms, which is an issue raised for the first time by Mr. Gioia. That issue is addressed
herein. However, the position articulated in PPL’s Objections 1s, in other respects, much
broader than Mr. Gioia’s recommendation because it conceivably could prohibit parties
from proposing terms or conditions of this Settlement as bargaining positions in private
negotiations with PPL in subsequent proceedings. As explained in PECO’s Reply To
The Objections of PPL Electric Utilities Corporation and David Cohen (p. 19), PPL’s
position would seem to infringe upon protected speech and raise First Amendment issues.

8/ However, Mr. Gioia fails to recognize that a settlement constitutes the “law of the case”
as to issues in the proceeding resolved by that settlement. Stated another way, once a
settlement has been approved, no party may collaterally attack it in a subsequent
proceeding or otherwise attempt to reopen matters put to rest by the settlement.
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We vigorously, and without equivocation, reject considering a
settlement as precedent, as to any subsequent issue, in any
proceeding.

Pa. P.U.C. v. The Bell Telephone Company of Pennsylvania, 1988 Pa. PUC LEXIS 572
(November 10, 1988). Accord Application of West Penn Power Company For Approval Of fts
Restructuring Plan Under Section 2806 Of The Public Utility Code, Docket No. R-00973981
(March 13, 1998), 1998 Pa. P.U.C. LEXIS 166 (Mimeo at p. 138) (Rejecting the position offered
by a witness on the grounds that he attempted to support it on the strength of a settlement in
another utility’s case which provided that it “shall not constitute precedent as to any matter of

law or fact.™)

Mr. Gioia’s second recommendation, that the Commission find and determine that the
terms of a settlement may be accorded no evidentiary weight in a subsequent proceeding, would
be a significant departure from accepted administrative procedure and should not be adopted.
The decision to admit or withhold evidence should be made, in the first instance, by the presiding
officer, by applying accepted rules of evidence to the facts and circumstances of the specific case
in order to determine relevance and materiality. Obviously, the Commission cannot foresee
every future scenario in which a settlement might be offered in evidence and, therefore, it cannot
assess the issues of relevance and materiality that such proffers may raise. Evidentiary issues are
case and fact sensitive and should not be decided by a Commission edict issued in a factual
vacuum. In short, the Commission should reject Mr. Gioia’s request that it establish an

unbending rule that attempts to prejudge the admissibility of evidence in future proceedings.
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Additionally, concerns expressed in PPL’s Objections about the possibility of
“reopening” its Electric Restructuring Settiement are unfounded. The Restructuring Settlements
are binding and enforceable in accordance with their terms, and they cannot be “reopened”
without the agreement-of the parties thereto -- including the affected utility -- unless those
settlements specifically provide for it. Simply stated, there is no way this Settlement could
modify the terms and conditions of the Restructuring Settlements of other Pennsylvania electric

utilities.

In summary, the Commission should find and hold that: (1) Mr. Gioia’s recommendation
that the terms of a settlement be afforded no precedential value in subsequent proceedings
(except where the settlement represents the “law of the case”) is embodied in Section 72 of the
Settlement and consistent with existing law in this Commonwealth; and (2) Mr. Gioia’s
recommendation that the terms of a settlement should be accorded no evidentiary weight in
subsequent proceedings is contrary to evidentiary principles applied in Commission proceedings,
represents a significant departure from accepted administrative procedure and should not be
adopted.

2. Councilman Cohken’s Objections L.ack Merit And Should
Be Disregarded

In large measure, the issues raised by Councilman Cohen are addressed in one form or
another in the proposed Settlement, which represents a reasonable and balanced accommodation
of competing interests by parties who negotiated in good faith and at arms-length. Unlike PPL,
which argued that the settling parties should make some further demonstration that PECO’s
concessions are in the public interest, Councilman Cohen does not dispute that the Settlement
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will benefit consumers. He just thinks PECO has not gone far enough. Councilman Cohen’s
comments represent, at most, after-the-fact criticism of the negotiated outcome. Moreover, his
criticism lacks substance given that all of the stakeholders -- including those just as committed to
the issues raised by Councilman Cohen as the Councilman himself -- believe that the Settlement

represents the best achievable outcome.

Additionally, the bulk of Counciliman Cohen’s evidentiary presentation expresses
concerns about the safety of PECO’s existing nuclear power plants in Pennsylvania. As more
fully explained below, the testimony presented by and on behalf of Councilman Cohen deals
with issues that are totally unrelated to PECO’s proposed merger and corporate restructuring and

outside of the Commission’s jurisdiction and expertise.

Finally, many of PECQ’s settlement concessions are extra-statutory and could not be
imposed without PECO’s agreement. See Joint Petition of PG Energy, Inc. et al., Docket No.
A-120011 (Order entered September 15, 1999); Joint Application of Philadelphia Suburban
Water Co. et al., Docket No. A-212370.F0018 (Order entered March 31, 1995). In short, they
are not something that could be placed at issue if this proceeding were fully litigated, but rather
are achievable only through the settlement process. As a consequence, Councilman Cohen’s
desire for more and larger concessions does not present any legally sufficient basis to disapprove
the Settlement. Moreover, PECO’s concessions provide benefits to customers, competitors and
other stakeholders that they did not have -- and could not obtain -- in either the pre-merger or a
NON-Merger scenario.

a, The Commission Is Not The Proper Forum And This Is Not
The Proper Proceeding In Which To Raise The Nuclear Issues
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Addressed By Councilman Cohen And His Witnesses

The centerpiece of Councilman Cohen’s presentation consists of three recommendations
concerning the safety and health aspects of nuclear power plant operation. Specifically,
Councilman Cohen wants the Commission to: (1) ban the operation of PECO’s nuclear units
beyond an assumed thirty-year life?; (2) require the “early retirement of unsafe nuclear
facilities;” and (?) conduct extensive health monitoring of the general population in the vicinity

of operating nuclear power plants (Councilman Cohen St. 1, p. 5).

All of Councilman Cohen’s recommendations ask the Commission to take action directly
related to the alleged safety and health effects of operating nuclear facilities. The Commission
does not have jurisdiction or authority in these areas because it has been preempted by a
pervasive scheme of federal regulation. The NRC has exclusive jurisdiction, power and
authority to decide safety and public health issues relating to the construction and operation of
nuclear power plants. As a consequence, this Commission has in the past rejected arguments
similar to those advanced by Councilman Cohen. Thus, in Pa. P.U.C. v. Metropolitan Edison
Co., 54 Pa. P.U.C. 276, 37 PURA4th 77, 82 (1980), which grew out of the accident at TMI-2, the
Commission refused to limit or revoke the authority of Metropolitan Edison Company

(“MetEd”) to operate the undamaged generating facility at TMI-1 and held, as follows:

9/ Councilman Cohen’s recommendation is based upon a flawed premise. Nuclear
generating facilities are granted an operating license by the NRC for an initial term of 40
years and may be relicensed for longer periods. See Pa. P.U.C. v. Philadelphia Electric
Company, 1990 Pa. PUC LEXIS 155, 256 (May 16, 1990). Councilman Cohen’s
assumption that nuclear generating facilities have a useful life of only 30 years is simply
wrong.
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The commission is acutely aware of the substantial, continuing
public debate over whether or not radiological dangers exist at
Three Mile Island. This record contains many allegations
concerning Met Ed’s responsibility for the construction,
maintenance, operation and cleanup of the Three Mile Island
nuclear units. 7o the extent that these allegations relate to the
safety of the people of Pennsylvania, this commission is required to
recognize that the federal government has completely preempted
the states in the licensing and regulation of the commercial use of
nuclear reactors and in the protection of the public from
radiologic hazards. Northern States Power Co. v. Minnesotu,
(CA8th 1971) 90 P.U.R.3d 401, 447 F.2d 1143, affd mem (1972)
405 U.S. 1035. (Emphasis added.)

Similarly, in Re Petition of Metropolitan Edison Co. For An Order Authorizing Use Of

Saxton Nuclear Decommissioning Trust Funds, 65 Pa. P.U.C. 190, 197 (1987), the Commission

rejected complainants’ requests that it review and approve MetEd’s plans for the

decommissioning of the Saxton facility and hire an independent inspector to monitor

decommissioning work. In so doing, the Commission reiterated its lack of jurisdiction in these

areas:

[T]he various proposals for an independent inspector are
troublesome, particularly since this Commission has no jurisdiction
over the safety aspects of the Saxton decommissioning program.
The federal government has occupied the field of nuclear safety via
the Atomic Energy Act, thus preempting state regulation of the
same subject matter. Pacific Gas & Electric Co. v. State Energy
Resource Conservation And Development Commission, 461 U.S.

190, 212-213 (1983).

In summary, the issues Councilman Cohen seeks to interject cannot properly be presented

to this Commission.*? Indeed, even if the Settlement had not been achieved and this case

1/

For this reason, PECO did not present evidence rebutting the merits of Councilman

(continued...)
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proceeded to full litigation, Councilman Cohén’s nuclear issues would be outside the scope of

both this proceeding and the Commission’s authority and expertise.

Additionally, Councilman Cohen would have this Commission re-regulate an aspect of
PECO’s business -- the operation of generating facilities -- that was removed from the
Commission’s regulatory authority by the Electricity Generation Customer Choice and
Competition Act (66 Pa. Code Chapter 28). Councilman Cohen’s recommendations are contrary

to both the letter and the spirit of that Act.

Finally, Councilman Cohen’s claims are unrelated to any aspect of the proposed merger
or corporate restructuring. Rather, they constitute a broad-based criticism of nuclear power that
has no connection conceptually or factually to the relief requested by PECO or the relevant
issues raised in this proceeding. The Commission is not the proper forum, and this 1s not the

proper proceeding, in which to introduce those issues.

10/(...continued)
Cohen’s claims even though it fundamentally disagrees with such claims and believes
that there is abundant evidence that the studies relied upon by the Councilman and his
witnesses are flawed and inaccurate and do not support the conclusions the witnesses
purport to draw from them.
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b. The Settlement Protects Customers From Excessive

Decommissioning Costs More Effectively Than

Pre-Merger Statutory And Regulatory Safeguards And,

Therefore, Councilman Cohen’s Criticisms Are Meritless

The Settlement institutes far-reaching protection that insulates customers from bearing

any decommissioning costs for nuclear units that PECO did not own as of December 31, 1999.
In addition, the Settlement provides incentives for PECO to conduct decommissioning safely and
cost-effectively by requiring PECO to bear a meaningful share of any increase in the cost to
decommission those units. Finally, the Settlement makes clear that the recovery of future
purchased power costs will be consistent with market-based pricing principles. Like other

aspects of the Settlement, the terms dealing with decommissioning expenses give customers a

higher level of protection than they could have achieved under prevailing law.

Councilman Cohen wants the Commission to condition approval of PECO’s Application
on a “commitment” that customers “not be burdened by paying more for decommissioning
expenses than they already are” (Councilman Cohen St. No. 1, p. 5). Mandating that kind of
“commitment” would be tantamount to barring PECO from recovering any future increase in the
cost of decommissioning nuclear facilities that were used and useful in providing service to
customers prior to the advent of deregulation. Such a prohibition is contrary to law and beyond

the PUC’s authority to impose.

Section 2804(4)(iii)(F) of the Public Utility Code provides a specific exception to the
statutory rate caps in order to allow utilities to recover increases in decommissioning expenses
that satisfy enumerated criteria. That provision imparts a statutory right to utilities that cannot be
revoked by Commission fiat. Consequently, Councilman Cohen’s criticism of the Settlement’s
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decommissioning provisions is meritlegs. Rejecting the Settlement would not produce
Councilman Cohen’s intended result since the Commission could not grant the relief he requests
under any circumstances. Moreover, rejecting the Settlement would deprive customers of the
additional protection, outlined above, that is available only through a negotiated resolution of

this proceeding.

Additionally, allowing the recovery of potential fl.;ture increases in decommissioning
costs represents sound public policy because of the need to assure proper funding for the
complete and timely decommissioning of nuclear facilities. This public policy principle is well-
established and has been recognized by the Commission since well before the enactment of
Section 2804. See, e.g., Pa. P.U.C. v. Philadelphia Electric Company, supra, 1990 Pa. PUC
LEXIS at 255-257 May 16, 1990); Pa. P.U.C. v. Pennsylvania Electric Company, 51 Pa. P.U.C.
649, 669 (1978) (“[R]ejection of the claim [for decommissioning expense] would ignore the vital
issues of health and safety which are reasonably foreseeable.”} Indeed, because of these public
policy implications, the decommissioning provisions of the Settlement have received the strong
support of nuclear watchdogs and environmental activists such as Mr. Epstein and the Clean Air

Council,
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c. PECO Made Substantial Commitments To The Philadelphia
Community That Are Available Only Through The Negotiated
Settlement Of This Proceeding And, Therefore, Councilman
Cohen’s Claims That More And Greater Commitments Should
Be Mandated By The Commission Are Meritless
Under the Settlement, PECO has agreed to keep the headquarters of its distribution
business in Philadelphia through at least January 1, 2008 and to maintain specified employee
levels at 2301 Market Street through January 1, 2008. Additionally, PECO has agreed to
maintain current levels of civic and charitable contributions through at least December 31, 2003.
Taken together these provisions reaffirm PECO’s strong commitment to the Philadelphia area.

Significantly, these provisions have a direct and immediate impact on the City of Philadelphia,

which is a strong supporter of the Settlement.

Councilman Cohen takes issue with the Settlement because he claims PECO’s
comumitments should be far greater. Specifically, he contends that PECO should maintain the
current level of jobs at 2301 Market Street “for as long as it owns the distribution system.” This
is akin to a requirement that both PECO’s current headquarters and current employment levels
remain unchanged in perpetuity. No business enterprise could make such a far-reaching
commitment. Any number of factors unrelated to the proposed merger and corporate
restructuring could affect employment decisions in the future. The reasonable assurance of
continued employment levels and a physical presence in the City agreed to by PECO in the
Settlement are clearly supportable. However, PECO should not be foreclosed for the indefinite
future from appropriately addressing changes in economic conditions, the continuing evolution
of the electric industry and advancements in technology that increase worker productivity and
reduce costs. Yet, that is precisely what Councilman Cohen’s proposal would do.
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Similarly, Councilman Cohen’s assertion that PECO should commit to ever increasing
levels of civic and charitable giving is unrealistic and not in the long-term best interest of
PECQ’s customers or the Philadelphia community. Over its long history, PECO has been an
exemplary corporate citizen, and it has no intention of reducing its contributions of money, time
and resources to the Philadelphia region. However, no business enterprise could agree to the

kind of iron-clad commitment that Councilman Cohen seeks to extract.

Finally, the additional concessions that Councilman Cohen advocates are extra-statutory
and not related to the proposed merger or corporate restructuring. There is no presumptive legal
basis to obtain those kinds of concesstons in a litigated proceeding. They could be obtained, if at
all, only in a negotiated settlement. As previously noted, the City took a key role in negotiating
these provisions of the Settlement, which it and all other settling parties fully support as the best

outcome that could be achieved.

d. The Settlement Provides For Significant Rate Reductions,
And Further Reductions Of The Magnitude Proposed By
Councilman Cohen Are Unsupportable.
Councilman Cohen proposes that the Commission require PECO to implement rate
reductions of 20% for three years because rate reductions of that level and duration were

implemented by Commonwealth Edison {(“ComEd”) pursuant to Illinois’ electric deregulation

legislation (Councilman Cohen St. 1, p. 5).%Y

11/ Mr. Cohen’s testimony departs from the position expressed in his Comments and
Objections (p. 4) filed on April 12, 2000, where he called for rate reductions of “double”

those provided in the Settlement and a five-year extension of the rate cap. These
{continued...)
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There 15 no factual basis or legal justification for the Commission to impose rate
reductions of the magnitude proposed by Councilman Cohen. As Councilman Cohen
acknowledges, ComEd’s rate reductions were implemented pursuant to the terms of Illinois’
electric restructuring legislation and not in connection with the proposed merger of PECO and
Unicom.'”. Consequently, Mr. Cohen is drawing an *apples and oranges” comparison which is
improper on its face. Simply stated, there is no decision by the Illinois Commerce Commission

requiring rate reductions by ComEd in connection with the proposed merger.

Furthermore, extensive, unrebutted testimony was presented by Mr. LaCapra and Dr.
Silkman on behalf of the OCA and CEPA/Senator Fumo, respectively, which establishes that the
rate reductions called for by the Settlement capture fully the synergy savings that could
reasonably be expected from the proposed merger of PECO and Unicom. No further reductions
are warranted.

e. Various Other Proposals Listed In Councilman Cohen’s
Comments And Objections Are Unsupported And
Should Be Rejected

In his Comments and Objections (pp. 5-7), Councilman Cohen lists a grab bag of

concessions he would like to obtain from PECO, which include provisions as diverse as requiring

that 15% of all energy sales to the City of Philadelphia to be “Green-e” certified; requiring PECO

11/(...continued)
proposals, which are inconsistent with Mr. Cohen’s testimony, are also unsupported by

any record evidence.

12/ See Section 6-111 of the Illinois Public Utilities Act (220 ILCS 5/16-111),
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~ to pay the salaries for two attorney positions at Community Legal Services plus $150,000 per
year to fund expert witnesses in PECO regulatory proceedings; and requiring that PECO offer a
special discounted tariff rate for “small start-up technology businesses” in Philadelphia.
Obviously, these proposals are far afield from the issues raised by PECO’s Application and the
Settlement. Moreover, these proposals are not supported by any evidence in the record and were
not even discussed in the testimony of Councilman Cohen or witnesses appearing on his behalf.
Accordingly, the miscellaneous proposals listed in Councilman Cohen’s Comments and
Objections should be summarily rejected.

C. The Commission Should Adopt The Settling Parties’ Proposed

Ordering Paragraphs

The parties to the Settlement are in full agreement that the proposed Ordering Paragraphs
attached as Appendix “A” hereto should be adopted by the ALJ and the Commission. In
addition, PECO proposes that the following additional Ordering Paragraphs should be adopted to

address the issues raised by PPL and Councilman Cohen:

(1) PPL does not have a substantial, direct and immediate interest in the
outcome of the issues it purports to raise and, therefore, does not have standing to object to the

Settlement.

(2) Notwithstanding PPL’s lack of standing, its objections to the Settlement
should be rejected on their merits because they are based upon a misunderstanding or
misinterpretation of the applicable law and, contrary to PPL’s contentions, all elements of the
Settlement are fully supported by substantial evidence, are in the public interest and should be
approved.
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(3)  Inaccordance with Section 72 of the Joint Petition and prior decisions of
this Commiission, it is well established that the terms of a settlement are not precedent in
subsequent proceedings, although settlements do constitute the “law of the case” with respect to

the specific matters and proceedings resolved thereby.

(4) The evidentiary value to be accorded the terms of a settlement must be
determined, in the first instance, by the presiding officer, subject to Commission review, based
upon the facts, circumstances and particular issues of the proceeding where the settlement is
offered in evidence. Consequently, PPL’s recommendation that the Commission direct that the
terms of a settlement can never be relevant or material evidence in any subsequent proceeding is

contrary to law and Commission procedure and, therefore, is rejected.

(5) PPL has presented no valid basis for rejecting or modifying the

Settlement.

(6) As this Commission has held repeatedly in prior cases, it is “required to
recognize that the federal government has completely preempted the states in the licensing and
regulation of the commercial use of nuclear reactors and in the protection of the public from
radiologic hazards.” (Pa. P.U.C. v. Metropolitan Edison Co., 54 Pa. P.U.C. 276, 37 PUR4th 77,
82 (1980)). Accordingly, the Commission does not have jurisdiction, authority or the requisite
expertise to address and decide the nuclear safety and health issues that Councilman Cohen
attempted to interject in this proceeding. Additionally, Councilman Cohen’s proposals are not

related to any issues properly raised in this proceeding and represent an attempt to re-regulate the
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generation component of PECO’s business in a manner inconsistent with the terms of the

Electricity Generation Customer Choice and Competition Act (“Electric Competition Act”).

(7)  The Settlement contains provisions that protect customers from bearing
unwarranted increases in the cost to decommission PECQO’s nuclear generating units and provide
for PECO to bear a meaningful share of any increase in decommissioning expense related to
units that were used and useful in providing service to customers under the prior regulatory
regime. A prohibition against PECO recovering any future increases in nuclear
decommissioning expenses is unwarranted, unsupported by record evidence and contrary to the

terms of the Electric Competition Act (66 Pa.C.S. §2804(4)(iii)(F)).

(8) The settlement concessions made by PECO with regard to the location of
its distribution headquarters building, levels of employment in the City of Philadelphia and levels
of civic and charitable giving are available only through the negotiated settlement of this
proceeding. Councilman Cohen’s proposal to require larger concessions by PECO cannot be

mandated by this Commission and are not a valid basis for rejecting or modifying the Settlement.

(9) The Settlement provides for rate reductions and an extension of the rate
cap that are justified by, and properly reflect, the level of synergy savings reasonably expected
from the merger of PECO and Unicom. Additional rate reductions and further lengthening of the
rate cap, as proposed by Councilman Cohen, are not supported by the record evidence, are

unwarranted and, therefore, are rejected.

(10) The miscellaneous proposals for additional concessions by PECO listed in
Councilman Cohen’s Comments and Objections have not been supported by any record
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evidence, are unrelated fo the relief requested by PECO herein or the relevant issues raised
thereby and, therefore, are rejected. None of those proposals constitute a valid basis for the

Commission to reject or modify the Settlement.

(11)  Councilman Cohen has presented no valid basis for rejecting or

modifying the Settlement,
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HI. CONCLUSION

For the reasons set forth herein and in PECO’s Reply To The Objections Of PPL Electric
Utilities Corporation and Councilman Cohen, the Commission should enter an Order approving

the Settlement and dismissing the objections of PPL and Councilman Cohen.

Respectfully submitted,
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Paul R. Bonney, Esquire

Ward L. Smith, Esquire

Kent D. Murphy, Esquire

Delia W. Stroud, Esquire
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PECO Energy Company

2301 Market Strest
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Dated: May 17, 2000
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APPENDIX “A”

Proposed Ordering Paragraphs



B ® ®

PROPOSED ORDERING PARAGRAPHS

Upon consideration of the record and the parties’ positions and arguments in this
proceeding, it is hereby found and determined that the proposed Settlement is just, reasonable
and in the public interest, and the Settlement is approved without modification; THEREFORE,

IT IS ORDERED AND FOUND:

1. That, in consideration of, and reliance upon, the representations, mutual promises
and undertakings of the parties to the proposed Settlement, including the express agreement of
each signatory to be legally bound by its terms and the certification of the signatories that they
have authority to enter into the Settlement and to act on behalf of their respective parties, the
proposed Settlement set forth in the Joint Petition and its Appendices shall be and is hereby
approved without modification or condition as to each of the terms and conditions (exclusive of
Sections 18 and 45 and Appendices B and C, which have not been submitted for Commission
approval, but which are part of the Settlement and are enforceable in accordance with their
terms).

2. That the proposed corporate restructuring of PECO and merger with Unicom
Corporation, as modified by the Settlement, will affirmatively promote the service,
accommodation, convenience or safety of the public and are hereby approved.

3. That Certificates of Public Convenience are hereby authorized, and shall be issued
with the Commission’s final Order, evidencing approval under Chapter 11 of the Public Utility
Code (66 Pa.C.S. §§1101 et seq.) of transactions in connection with PECQ’s formation of a

holding company structure, PECQO’s corporate restructuring, and the merger of the new holding
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company (“NewCo”) and Unicom Corporation, including, without limitation: (1) the share
exchange between PECO and its proposed holding company (NewCo) and any associated
changes in control; and (2) the transfer of used and useful utility property from PECO to NewCo
and to any existing or newly created corporate affiliates, including GenCo, recognizing that
PECO’s transfer of generation assets, liabilities and power contracts was previously approved by
the Commission in its Order entered May 14, 1998 at Docket No. R-00973953.

4, That, upon consideration of the factors set forth in Sections 2210 and 281 1(e) of
the Public Utility Code (66 Pa.C.S. §§ 2210 and 2811(¢)) and the concessions agreed to in the
Settlement, PECQ’s corporate restructuring and the merger of PECO with Unicom Corporation
will not result in any anticompetitive or discriminatory conduct, including the unlawful exercise
of market power, which will prevent either electric or gas customers in this Commonwealth from
obtaining the benefits of properly functioning and workable competitive retail electric and
natural gas markets.

5. That PECO’s assignment of debt obligations to a corporate affiliate as part of the
transfer of property that will effect PECO’s proposed corporate restructuring does not constitute
the issuance or assumption of securities and, therefore, does not the trigger the requirements of
Chapter 19 of the Public Utility Code (66 Pa.C.S. §§1901 et seq.).

6. That the contracts between PECO and affiliated interests submitted for approval
under Chapter 21 of the Public Utility Code (66 Pa.C.S. §§ 2101et seq.), forms of which were
provided as Exhibits H-1, H-2, H-3, P and Q to the Application, are hereby approved to the
extent such approval is required.

7. That the findings required under Section 32(c) of the Public Utility Hofding
Company Act (“PUHCA”) (15 U.S.C. § 793-5a(c)} for the GenCo to be eligible for Exempt

2




Wholesale Generator (“EWG”) status are hereby made, namely, that PECO’s transfer of
generating assets, liabilities and power contracts to a newly formed corporate affiliate GenCo (1)
will benefit customers, (2) is in the public interest, and (3) does not violate Pennsylvania law.

8. That the findings required under Section 32(k) of the Public Utility Holding
Company Act (“PUHCA”) (15 U.S.C. § 793-5a(k)) with respect to purchases of power from
GenCo, as governed by the Competitive Safeguards set forth in Appendix G to PECO’s 1998
Electric Restructuring Settlement, are hereby made, namely, that (1) the Commission possesses
sufficient regulatory authority, resources and access to books and records of PECO and any
relevant associate, affiliate or subsidiary company to exercise its duties under Section 32(k), and
(2) the purchase by PECO of energy and capacity from an affiliated EWG GenCo will benefit
customers, does not violate Pennsylvania law, would not provide the EWG GenCo an unfair
competitive advantage, and is in the public interest.

9. That PECO shall file on one day’s notice tariff supplements in the forms attached
as Appendices A and D to the Joint Petition for Settlement revising PECQ’s current Distribution
Tariff and Supplier Coordination Tariffs, respectively.

10.  That the Agreement between PECO and the National Railroad Passenger
Corporation (“Amtrak™) granting Amtrak an option to execute a lump-sum buy-out of its
Transition Charges, as set forth in Appendix F to the Joint Petition for Settlement, is hereby
approved.

11.  That the rights and options granted to the City of Philadelphia under its existing
Rule 4.6 Contract between the City and PECO, as set forth in Appendix G to the Joint Petition
for Settlement, are hereby approved.

12. That the Joint Petition Regarding Issues Raised by Wallace Township and East

3



Brandywine Township is hereby approved without modification.

13. That, except as expressly modified by the terms of the Joint Petition for
Settlement, the terms and conditions of PECO’s 1998 Electric Restructuring Settlement,
approved by the Commission’s Order of May 14, 1998 at R-00973953, remain in full force and
effect.

14, That all other approvals necessary for the proposed PECO corporate restructuring
and merger with Unicom, including but not limited to those granted in Ordering Paragraphs
numbers 1-12, are hereby granted.

15.  That the Commission’s proceeding at Docket No. A-1100550F0147 be terminated

and the docket marked closed.
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1. Statement of the Case

Procedural History

On November 22, 1999, PECO Energy Co. (“PECO”) filed with the Pennsylvania Public
Utility Commission (“PUC”} its Application for Restructuring and Merger with Unicom
Corporation. On December 20, 1999, Clean Air Council, et al, filed a Protest and Petition to
Intervene. Twenty-two additional parties intervened in this matter, and the Office of Trial Staff

also entered its appearance.

At a Prehearing Conference before Administrative Law Judge Charles E. Rainey, Jr., on
January 20, 2000, all parties were granted formal intervenor status. Extensive formal and
informal discovery took place both prior to and subsequent to the Prehearing Conference. March
1-2, 2000, were set aside by Judge Rainey for Settlement Negotiations. On January 25, 2000,
PECO filed a Petition to Certify the Record. Clean Air Council, Consumers Education and
Protective Association (“CEPA™), the Association of Community Organizations for Reform Now
(“ACORN™), Action Alliance of Senior Citizens of Greater Philadelphia (“Action Alliance”),
Tenants Action Group (“TAG”) CEPA and Pennfuture opposed the Petition. The Commission
denied PECQ’s Petition on March 2, 2000,

Following several weeks of negotiations, PECO and nearly all the intervenors had
reached an agreement. On March 23, 2000, the parties filed a Joint Petition for Settlement. PPL,
Councilman Cohen and a number of parties which had not participated actively in the litigation
or the negotiations did not sign on to the Joint Petition. Most of these parties indicated they
would neither support ner oppose the settlement. PPL and Councilman Cohen, however, filed
Objections to the Joint Petition on April 12, 2000, and requested that evidentiary hearings be
held. On April 18, 2000, the Clean Air Council Replied to the Objections, as did most of the

signatory patties.

|
Pursuant to Judge Rainey’s Prehearing Order #2 of April 25, 2000, parties filed direct
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testimony in support or opposition to the Joint Petition by May 3, 2000. The Council submitted

the expert testimony of Andrew Altman on that date.

Also on May 3, 2000, PECQO filed a second Petition to Certify the Record, citing the
changed circumstances in the case, specifically the Joint Petition for Settlement. Clean Air
Council and most other parties, including PPL, notified the Commission of non-opposition or
support for the May 3 Petition. To the best of the Council’s knowledge, Councilman Cohen was

the only party to oppose it.

On May 10, 2000, Judge Rainey convened an evidentiary hearing to receive into evidence
testimony submitted throughout the case as well as exhibits and support statements for the Joint
Petition. Additional oral testimony was provided at the hearing on behalf of Councilman Cohen
by Dr. E.J. Sternglass and the Councilman himself, and by Eric Epstein on his own behalf. On
Motion by PECO, the Record was Closed at the conclusion of the Hearing,.

On May 12, 2000, this Commission entered an Order denying PECO’s Petition, and thus

continuing to require the issuance of an initial Recommended Decision from the Honorable

Administrative Law Judge Charles E. Rainey, Jr.

Factual History:

On November 22, 1999, PECO filed its Application requesting the PUC to authorize: 1) the

-formation of a new holding company and the transfer of certain assets and facilities from PECO

to this newly established corporate entity, and 2) the merger of the newly founded holding
company with Unicom Corporation. The Application and supporting testimony described the
manner in which this merger and restructuring would be accomplished. In its Application, PECO
offered adoption of “best practices” which PECO believed would improve service and reliability

and business synergies to create merger savings which would forestall potential future rate



increases. Such savings and improvements were not quantified or assured in any way in the
original Application. Intervenors in this action have sought to guarantee that the improvements

and savings would be passed on to ratepayers.

The original Application included no provisions for environmental improvements. Clean
Air Council and Pennfuture successfully negotiated for provisions which would advance clean
energy in Pennsylvania and spark competition by creating greater interest in shopping. As a
consequence of improved opportunities for consumers to obtain clean power, incremental
improvements in environmental quality are expected. The environmental provisions of the Joint
Petition provide roughly $24 million in new funding which is distributed to projects in the
following manner: $12 million to the Sustainable Development Fund (SDF) for wind power
generation projects; $4 million to the SDF to fund a minimum of 450 roof-top solar photovoltaic
installations; $2.5 million to the SDF to fund renewable energy education; and roughly $2
million more to the SDF generally as a result of a front-loading of PECO’s existing obligation
from the 1998 Restructuring Settlement and the extension of the distribution rate cap. $3.5
million is provided for a wind-block marketing program. As an additional result of Clean Air
Council and Pennfuture’s negotiations with PECO, the Joint Petition contains changes to Rate
RS tariff and interconnection rules which make net metering more economically viable,

encouraging environmentally advantageous self-generation.

The Joint Petition contains substantial consumer benefits in the form of rate reductions
and a rate cap extension. The rate reduction of some $200 million over five years will apply to
all customer classes and is greater than the regulated-side savings estimated by PECO to be
achieved by the nierger and restructuring. PECO has also agreed to extend by eighteen (18)
months the rate cap on transmission and distribution charges established in the Restructuring

Settlement of [998.

Another significant consumer benefit pertains to nuclear decommissioning. In the Joint

Petition, PECO has agreed to absorb the first $50 million of any cost-overruns from current



decommissioning funding for its nuclear facilities which were in rate base in 1999, as well as 5%
of decommissioning funding needs above that $50 million. PECO has also promised to not seek
funding for decommissioning or other needs associated with nuclear facilities it acquires through
its joint venture with British Energy, Amergen, or by virtue of merger with Unicom, or any other

means of acquisition.

Procedures to ensure that reliability is maintained and improved have been established in
a Quality of Service Plan set forth in the Joint Petition. Improvements to Customer Service have
also been agreed upon in that Plan, and specific compliance targets are included. Among several
improvements to Universal Service is an increase in the number of eligible participants in the

Customer Assistance Program from 100,000 to 125,000.

A further improvement from PECO’s original Application relates to the availability of
installed capacity (“ICAP”). Competition has been hindered by marketers' inability to acquire the
necessary quantities of [CAP at reasonable terms to enable them to enter contractual
arrangements with customers. PECO has agreed to make specified quantities of ICAP available
to EGSs. Competition also benefits from PECO’s agreements concerning release of customer
historical billing data, customer load profiles, forbearance of provider of last resort (PLR)
marketing activities and improvements to the upcoming competitive default supplier (CDS)

process.

Despite the good faith negotiation process, PPL and Councilman Cohen both have
opposed the Joint Petition, albeit for very different reasons. Essentially, PPL argues it would be
harmed by approval of the Joint Petition because its terms could be treated as precedent in a
future case involving PPL. The basic contentions of Councilman Cohen are that this merger is

risky from a nuclear safety perspective and that the intended rate reductions are too low.
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Issues Presented

Whether PECO Energy’s Application for Merger and Restructuring, as modified by the

Joint Petition for Settlement, should be approved by the Commission.

(a) Whether the Application and Joint Petition, taken together, affirmatively promote

the service, accommodation, convenience, or safety of the public.
(b) Whether the Joint Petition is consistent with applicable law and public policy.
Whether a request to strike down a settlement may be based on a speculative
concern about precedential effect in a future non-existent proceeding.

Whether PPL has a legally cognizable interest from which to challenge any provision of

the Joint Petition for Settlement.

Whether issues raised by Councilman Cohen prevent a finding that the Joint Petition is in

the public interest.



III.  Summary of Argument

The Application of PECO Energy, as amended by the commitments made in the Joint
Petition for Settlement, affirmatively promotes the public interest and should be approved by the

Comimission.

The modified Application improves rates, market openness, environmental benefits,
universal service, interconnection rultes, nuclear decommissioning funding and nuclear safety.
With the exception of Councilman Cohen, all active intervenors with cognizable interests in the
substance of the settlement agree that the Joint Petition is in the public interest or have chosen
not to oppose it. These intervenors represent a broad spectrum of societal interests and their
agreement should be accorded considerable weight. Alterations of the Joint Petition could result
in the withdrawal of a party or parties from the Settlement, ongoing litigation and the further
delay of the commencement of the benefits contained within the Joint Petition. Therefore, the
public interest is best served by an Approval of the Joint Petition for Settlement without

modification.

PPL’s Objection to the Joint Petition is not based on any legitimate claim that its interests
are directly harmed by the substance of the Settlement. PPL asserts no cognizable interest and
submits no testimony that challenges the overwhelming evidence that the Joint Petition is in the
" public interest. PPL merely makes the baseless argument that its potential future actions may be
somehow adversely affected, not by the outcome of this case, but rather by its alleged
precedential impact. PPL cites no authority to support this claim. Indeed, such a claim is
contrary to established interpretations of the effects of settlements before the PUC, and contrary
to the express language of the Settlement itself. With no evidence to demonstrate how the Joint
Petition fails the public interest test, PPL offers no basis upon which it could be entitled to relief.
Furthermore, the conditional approval which addresses PPL’s precedential concerns must also be

rejected because it has no basis in law or fact and impermissibly impinges upon the constitutional



due process and free speech rights of other parties to this proceeding and to as yet unidentified

members of the public who would be restricted by PPL’s requested relief.

Without challenging Councilman Cohen’s concerns regarding the safety of nuclear
power, the Clean Air Council believes that a finding that the Merger and Restructuring are in the
public interest is justified. This proceeding before the PUC is not the appropriate forum to argue
against re-licensure. Furthermore, the Joint Petition contains sufficient protections against
ratepayer liability for decommissioning of non-PECO rate base nuclear facilities and

decommissioning cost overruns.

Many of the Joint Petitioners have argued that the Joint Petition itself, the statements filed
in support thereof, and testimony offered at public input hearings comprise substantial evidence
that this settlement is in the public interest. There is now unimpeached expert testimony from
more than a dozen witnesses who vigorously maintain the Joint Petition with its numerous
consumer-friendly provisions serves the public interest. The environmental provisions are also

supported as public interest driven by several experts, including PECO’s Tom Hill and OCA’s
Richard LaCapra.

In sum, this evidence compels a finding that the Joint Petition is supportable by the law

and Commission policy and that it be approved without modification.



IV.  Argument

A PECO Enerpgy’s Application for Merger and Restructuring, as modified by the Joint

Petition for Settlement, should be approved by the Commission because together they

affirmativelv promote the service, accommeaodation, convenience or safety of the public.

The standard by which an Application for issuance of certificates of public convenience

must be judged is set forth both in the Pennsylvania Statutes and in controlling case law.

The Public Utility Code identifies the legal standard applicable to approval of the
proposed merger. A certificate of public convenience should only be issued if the proposed
merger is “necessary or proper for the service, accommodation, convenience, or safety of the
public.” 66 Pa. C.S. §1103(a). The Pennsylvania Supreme Court has interpreted the “necessary
or proper” clause of §1103(a) to mean more than an absence of an adverse effect on the public.
To meet the standard, an Applicant must “demonstrate that the merger will affirmatively promote
the ‘service, accommodation, convenience or safety of the public’ in some substantial way.” City
of York v. Penngylvania PUC, 449 Pa. 136, 141, 295 A.2d 825, 828 (1972). It is believed that
this appropriate legal standard is met where the concerns of the full spectrum of intervening

interest have been reasonably addressed by the Joint Petition.

The affirmative promotion of service, accommodation, convenience or safety of the
public is certainly met by the numerous provisions of the Joint Petition addressing customer

rates, environmental benefits, service quality, competitiveness, and nuclear financial liability.

The public interest profile of this settlement is significantly enhanced by its
environmental, net metering and interconnection provisions. These provisions primarily benefit
Pennsylvanians in two ways: by leading to a cleaner environment and by fostering a more

competitive market for retail electric service. Clean Air Council believes these two benefits are



inextricably entwined in Pennsylvania’s energy future.

The Council submitted the testimony of Andrew Altman, its Deputy Director since 1992,
who has been closely involved with most aspects of electric restructuring in Pennsylvania since
1996. In addressing the wind energy funding contained in the settlement (Joint Petition, s #38
at p.22.23 and #41 at p. 25), Mr. Altman described wind power as an “environmentally benign
energy resource which is renewable and largely untapped in Pennsylvania.” Mr. Altman noted
that “Pennsylvanians are greatly in need of relief from health-threatening air pollution,” and
referenced nitrogen oxides, sulfur dioxide and mercury specifically. These pollutants are
released in substantial quantities from coal-fired power plants, which account for large

percentages of the pollutants’ statewide totals.

“Since coal-fired power production is a major source of such

pollution it follows that wind generation displacing a more

polluting source of enérgy will benefit the public health.”
(CAC Exh-2, Altman, p. 3, 1l. 9-27) The financial commitments to wind power in this Joint
Petition will enable the building of wind turbines with a capacity of 30 mW. (Rohrbach, p. 9, IL.

8-11) These wind turbines will provide:

“Sufficient renewable power for 7,500 homes each year, and will
remove 51,000 tons of carbon dioxide from the air, reducing global
warming. This is the equivalent of planting 7.2 million tress or not
driving 126 million miles.”
(Rohrbach, p. 9, 1I. 11-14) The wind power commitments also achieve an impressive amount

of emissions reductions from air pollutants which have direct health impacts, such as nitrogen

oxide (NOx) and sulfur dioxide (SOx). In Pennsylvania,

“(A) single wind turbine (1.3 mW) would prevent the emissions of as
much as 6,720 pounds of NOx annually, and as much as 30,235
pounds of SOx annually.”

(CAC Exh-2, Altman, p. 8, IL. 21-28)



Mr. Altman also addressed the solar photovoltaic (“PV™) provision of the Joint Petition
which calls for funding the purchase and installation of 450 rooftop units over a four year period.
(Joint Petition, § #39 at pp. 23-24). Describing PV as an “environmentally benign renewable
energy resource which continues to become more efficient and more affordable,” Mr. Altman
identified its public benefits as displacement of air pollution from centralized power plants and a

tendency to reduce demand on those plants at peak times. (CAC Exh-2, Altman, p. 7, l1. 1-16)

Richard LaCapra, a renowned electric power and regulatory expert from Boston, testified
on behalf of OCA and characterized the environmental, net metering and interconnection

provisions as likely to improve competition in PECO service territory.

“The Settlement contains provisions intended to facilitate the

interconnection of distributed and renewable energy sources.

Among other things, these provisions seem likely to enhance

the range of choice in generation supplies for customers.”
(LaCapra, p. 15,11.1-6) The expansion of that range of choice will improve the environmental
characteristics of electric power in Pennsylvania even beyond the amount of renewable resources

directly enabled by the Settlement funding. A climate of marketplace openness would attract

new investors resulting in dirtier old facilities being replaced by cleaner, modern ones.

Through the settlement (Joint Petition, § #39 at pp. 23-24), PECO will enable electric
customers to obtain wind-blocks to meet portions of their electrical need. PECQ’s contracting
for such an environmentally beneficial program would ordinarily be entitled to some presumption
that it is in the public interest. That is particularly true where the program serves to expand retail
market choices and is already demonstrated as viable. The Community Energy program offers
specified amounts of kilowatt hours of wind power for a monthly premium to willing

participants.

“The program finances new renewables through the market, using
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market forces to pay the higher costs of wind power and produce
new wind resources in direct proportion to market demand.”

(CAC Exh-2, Altman, p. 4, I1. 24-28)

Another important way in which the Settlement would expand electric generation options
is by further developing the demand for new renewables and cleaner power through-funding fora -

needed program of renewables education.

“Most Pennsylvanians do not have a good understanding of
where their electricity comes from. The efforts at consumer
education in the era of deregulation have provided the public
with very little information regarding the environmental factors
which may affect personal decisions about retail electric choice.”
(CAC Exh-2, Altman, p. 6, 1l. 20-26) This provision is consistent with the Commission’s
recognition of consumer education as a priority in the transition from a regulated electric power

system.

As required by the terms of the Joint Petition, the funding for these programs will be

accounted for to the PUC, OCA and PECO through semi-annual reports.

The merger of PECO and Unicom involves the transfer of their massive generating assets
into a new holding company. The manner in which these assets are transferred and the effect this
combining of generation will have on the marketplace is in issue in this proceeding. It is
therefore relevant and appropriate for renewable forms of generation to be addressed in the Joint
Petition. The Commission is on record as supporting the encouragement of clean energy .
technology as consistent with the intent of the Electricity Generation Customer Choice and

Competition Act.

Although the Council will not address at any length the non-environmental provisions of

the settlement, the nuclear issues warrant brief discussion because they have been directly raised
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in the Objections and testimony sponsored by Councilman Cohen. The financial risks associated
with PECO's expanding nuclear generation fleet can be mitigated, according to Mr. LaCapra, and
the settlement contains improvements in this area. (LaCapra, p. 10, 1. 38-42) Mr. Rohrbach
also had concerns regarding nuclear acquisitions, but the settiement "firmly insulates” PECO
ratepayers from decommissioning costs of those facilities. (Rohrbach, p. 13, 1L.20-22) On the
issue of decommissioning for the pre-existing PECO plants, the settlement contains a concession

of fifty million and more by PECO.

"The settlement protects future generations from bearing the risk
that nuclear decommissioning costs obligations will (sic) be
inappropriately foisted on (them) (sic) due to cost escalations that
are unforeseen today."

(Rohrbach, p. 13, 11.26-28)

B. The Joint Petition is consistent with applicable law and public policy and should be
approved by the Commission without modification.

The law is generally satisfied when complex legal matters are resolved by settlement.
The Joint Petition represents the best compromise possible among a diverse group of parties.

Good public policy favors settlement. Indeed, a Policy Statement of the Commission indicates as

much:

In the Commission’s judgment, the results achieved from a negotiated
settlement or stipulation, or both, in which the interested parties have
had an opportunity to participate are often preferable to those achieved
at the conclusion of a fully litigated proceeding.

52 Pa. Code 69.401. This agreement in particular serves public policy effectively because it re-
shapes a major corporate transformation which initially offered very little to the public good into

a proposal for substantial improvements to the relationship PECO has with its customers and
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host communities.

Clean Air Council submits that the environmental provisions are consistent with
applicable law and policy. This is demonstrated by the Commission’s policy on Sustainable
Energy as found in the Joint Motion of Chairman Quain and Commissioner Brownell, May-
1999-C-7 (May 21, 1599) issued in the dockets R-0097353, R-00973981, R-00974008, and R-
00974009, Electric Distribution Companies Sustainable Energy Funds. The Motion stated that
the establishing of the Funds reinforced Pennsylvania’s commitment to a greener envirecnment
and that cooperation between the boards of the Funds could make Pennsylvania a national leader

in renewable technologies.

C. PPL’s speculative concern about precedential effect in a future non-existent proceeding

does not provide grounds upon which to deny the Joint Petition for Settlement.

PPL places itself in the ironic position of arguing that the approval of this settlement will
deter future settlement processes, when in fact it is PPL's very act of Objecting to the Settlement
which creates such a deterrent. PECO and the intervenors entered into the negotiations in good
faith, investing substantial resources in the settlement process. Parties made concessions on their
positions in order to reach resolution more quickly and avoid the extensive resources required in
litigation. Because of PPL’s acﬁons, the savings in both time and resources have been nearly
extinguished. The very real consequence of PPL's obstruction on future complex proceedings is

-to inhibit future settlement attempts. Any entity with even a tenuous claim to intervenor status
could disrupt a settlement and deprive the real parties in interest of the aforementioned benefits
of settlement, and thereby encourage continued litigation. As a matter of policy, the Commission
encourages settlement rather than litigation, particularly in complex cases. Therefore, the

outcome PPL will achieve by its obstruction is not in the public interest.

The argument PPL advances through Paul Gioia is strained. Mr. Gioia states:
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"(Dt is important that parties feel free to accept a settlement
agreement, including some terms with which they might not
agree, with the assurance that their acceptance of those terms
will not be cited as precedent, or be introduced as evidence,
in a subsequent proceeding."

(Gioia, p. 5, 1[.9-13) The underlying assumption of this statement is flawed. PPL's acceptance of
terms is not required in this instance. Like several other intervenors, PPL could have chosen to
stand aside and neither support nor oppose the settlement. Indeed, with little identifiable interest
in this proceeding, PPL could have decided not to intervene at all and avoided the need to justify

an inconsistent company stand in some future proceeding.

PPL implies that a mere reference to a settlement provision approved in a prior case
before the Public Utility Commission would spellbind the PUC into applying it in a subsequent
matter, without regard to the independent merits. PPL accords surprisingly little faith in the
wisdom and deliberative processes of the Commission. Clearly, settlements do not constitute
precedent, and the Commission follows the law and its own policy in this regard. Furthermore,
the Joint Petition itself reaffirms this approach, as it contains a provision specifically declaring
that Settlement items cannot be cited as controlling precedent. Nevertheless, to prevent parties
from even referencing a settlement provision, as PPL requests, is incompatible with the
constructs of due process and free speech. It is not hard to imagine how under PPL’s view, a
party with a useful or innovative concept for advancing the public interest could be denied the
ability to promote that concept in the future because of the sheer misfortune that it was adopted
ina pre;/ious matter. PPL’s request for additional conditions to the Joint Petition concerning

precedent should therefore be fully rejected.

D. PPL has not established any legally cognizable interest from which to challenge any
provision of the Joint Petition for Settlement.

PPL lacks the requisite substantial, direct or immediate interest in the provisions of the
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Joint Petition for standing under William Penn Parking Garage v. City of Pittsburgh, 464 Pa.
168, 346 A.2d 269 (1975). PPL is neither a ratepayer nor does it allege any immediate harm.
PPL does not maintain in its testimony or in Objections to the Joint Petition any interest of its
own, relevant to this proceeding, which will be affected by any provision of the settlement.
Consequently, PPL should not be permitted to challenge any provision thereof. Organizations
and entities who have fought over many years in many different venues for public interest
concerns should be the rightful arbiters of the public interest value of this settlement package.

PPL is simply not a stakeholder empowered in this process to argue what is in the public interest.

E. The issues raised by Councilman Cohen do not prevent the Commission from finding that

tlie Joint Petition is in the public interest.

Councilman Cohen stands alone among the public interest and consumer parties in his
opposition to the Joint Petition. The public interest parties include OCA, the Office of Small
Business Advocate (“OSBA™), CEPA, ACORN, Action Alliance, TAG, Clean Air Council, three
individuals represented by Clean Air Council, Pennfuture, ten individuals represented by

Pennfuture, Eric Epstein, and Patricia McNamara.

Councilinan Cohen’s Objections and testimony that nuclear power is a safety risk does
not provide a basis upon which the Commission may decide against the Settlement. The merger
will not change the fact that PECO derives the great majority of its electricity from nuclear power
plants. Likewise, the Councilman’s concerns about jobs in the City of Philadelphia cannot be
addressed here by the Commission. Compelling PECO to maintain a certain number of
employees at a certain location for a certain period of time does not appear to be an action the
Commission could strictly require in this case. Nevertheless, despite the fact that the
Councilman finds the commitments inadequate, the Joint Petitioners were able to establish

commitments from PECO in these areas through the settlement negotiations.
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Councilman Cohen seeks substantially deeper rate reductions than those contained in the
settlement. Although PECO continues to maintain rates higher than the national average, the
Commission is only in the position to see that this Merger and Restructuring is in the public

interest, not to roll-back PECO’s rates on a scale which is unrelated to the actions sub judice.
Clean Air Council is concerned that without this Joint Petition for settlement, rate relief provided
through full litigation could be substantially less. The relief requested by the well-intentioned

Councilman should be denied.

V. Conclusion

“Major components of the settlement bear mention. Consumers

will enjoy $200 million in rate reductions over five years across

all customer classes. Additionally, the first $50 million in excess
costs for nuclear decommissioning will be borne by shareholders
under this agreement, rather than by ratepayers. This is a tangible
benefit, since historically decommissioning funding needs have

been underestimated... The Council believes that these environmental
commitments will lead to a cleaner energy future for Pennsylvania,
an outcome which will provide better air quality for healthier lives.
This is undoubtedly in the public interest.”

(CAC Exh. 1, p. 2, Support Statement)

The Joint Petition for Settlement represents the hard work of a cross-section of the
affected interests in Southeastern Pennsylvania and is an acceptable framework for maintaining
and improving public benefits associated with electric service in the face of corporate merger and
restructuring. Clean Air Council respectfully requests, for the reasons stated in this document,

that the Joint Petition for Settiement be approved without modification.
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Dated: May 17, 2000
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APPENDIX A:

Proposed Findings of Fact:
1. Power plants account for 29% of Nitrogen Oxide (NOx) emissions nationally. (CAC
Exh-2, Altman, p. 3, 1l. 17-18)

2. NOx is a precursor to ozone smog, a pollutant harmful to the human respiratory system.
NOx also contributes to acid rain. (CAC Exh-2, Altman, p. 3, l. 20-21)

3. Power plants account for 66% of Sulfur dioxide (SO2) emissions nationally. (CAC
Exh-2, Altman, p. 3, 11. 17-18)

4, Sulfur Dioxide is the main cause of emissions of acid rain. (CAC Exh-2, Altman, p. 3, 1.
21)

5. Fossil-fuel fired electric power production has a negative environmental impact.

6. Each 1.3 mW wind turbine erected in Pennsylvania will avoid 6,720 pounds of NOx

annually, and as much as 30,235 pounds of SOx annually. (CAC Exh-2, Altman, p. 8, 1I. 24-28)

7. Wind and solar power are environmentally benign forms of electric power production.
(CAC Exh-2, Altman, p. 3,1. 12;p. 7,1. 4)

8. Electric choice includes the opportunity to choose an environmentally sustainable energy
source.

Proposed Conclusions of Law:

1. Pursuant to the Public Utility Code (Title 66 of Pennsylvania Statutes) Chapters 11, 19,
21, 22, and 28, the Commission has jurisdiction over this matter and the provisions of the Joint
Petition.

2. The Joint Petition is a reasonable and valid resolution of the issues raised by the parties
intervening in the Application for Merger and Restructuring proceeding.

3 The Joint Petition affirmatively promotes the service, accommeodation, convenience or
safety of the public.
4. The Rate Reductions and Extension of Transmission and Distribution Rate Cap

provisions of the Joint Petition affirmatively promote the service, accommodation, convenience



or safety of the public.
5. The Recovery of Nuclear Costs, Including Decommissioning Expense; Nuclear
Monitoring and Waste Storage provisions of the Joint Petition affirmatively promote the service,

accommodation, convenience or safety of the public.

6. The Environmental provisions of the Joint Petition affirmatively promote the service,
accommodation, convenience or safety of the public.

7. The Universal Service provisions of the Joint Petition affirmatively promote the service,
accommodation, convenience or safety of the public.

8. The Reliability and Customer Service provisions of the Joint Petition affirmatively
promote the service, accommodation, convenience or safety of the public.

9. The Promoting Competition provisions of the Joint Petition affirmatively promote the
service, accommodation, convenience or safety of the public.

10.  The Corporate Presence and Commitment to Local Communities provisions of the Joint
Petition affirmatively promote the service, accommodation, convenience or safety of the public.

11.  The Large Customer provisions of the Joint Petition affirmatively promote the service,
accommodation, convenience or safety of the public.

12. The Corporate Structure provisions of the Joint Petition affirmatively promote the
service, accommodation, convenience or safety of the public.

13. PPL does not have standing to challenge any substantive provision of the Joint Petition.

Proposed Ordering Paragraphs:

Clean Air Council hereby adopts and incorporates by reference the proposed Ordering
Paragraphs attached to PECQO’s Second Prehearing Memorandum.
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L INTRODUCTION

On November 22, 1999, PECO Energy Company filed an Application with the
Pennsylvania Public Utility Commission (PUC) requesting Commission approval of (1) a plan of
corporate restructuring, including the creation of a holding company and (2) the merger of the newly
formed holding company and Unicom Corporation. In addition, PECO sought approval of various
affiliated interest agreements between it and other members of the newly formed holding company
with Unicom. PECOQ also asked the Commission to make findings necessary for its new generating
affiliate to obtain exempt wholesale generator (EWG) status and to engage in certain affiliated power
sales under Sections 32(c) and 32(k) of the Public Utility Holding Company Act of 1935 (PUHCA).
In its Application, PECO averred that the proposed merger is in the public interest. PECO averred
that the combined enterprise, by virtue of its greater resources and sharing of “best practices” will
be better positioned to meet future customer demands and ensure high quality service. PECO stated
that its rates, rules and regulations will not change and its commitment to the community will
continue. PECQ also averred that the proposed merger will have a positive impact on competition
by facilitating the separation of generation and delivery functions and furthering the development
of new energy-related goods and services.

On December 20, 1999, the Office of Consumer Advocate (OCA) filed a Protest and
Notice of Intervention in this matter. In its Protest, the OCA raised its concern that, as filed, the

proposed merger did not provide substantial affirmative ratepayer benefits and was not in the public

interest, as required by Pennsylvania law. City of York v. Pennsylvania Public Utility Commission,
449 Pa. 136, 141, 295 A.2d 825, 828 (1973). In addition, the OCA raised concern about the
potential increased risks for PECO’s ratepayers related to PECO’s merger with Unicom. The OCA
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requested that the Commission only approve this merger if (1) it is found to be in the public interest,
(2) it provides substantial, affirmative benefits for PECO’s ratepayers, (3) it does not adversely affect
retail competition in Pennsylvania, and (4) it 1s in accordance with the Public Utility Code.

In addition to the Protest filed by the OCA, Protests were filed by Citizens for
Pennsylvania’s Future (PennFuture); Eric Epstein; Consumers Education and Protective Association,
Association of Community Organizations for Reform Now, Action Alliance of Senior Citizens of
Greater Philadelphia, and Tenants’ Action Group (CEPA, et al.); Clean Air Council (CAC); Mid-
Atlantic Power Supply Association (MAPSA); East Brandywine Township; Wallace Township;
Councilman David Cohen; Patricia McNamara; and Gregory Pastore. Petitions to Intervene or
Notices of Intervention in the proceeding were also filed by the Office of Small Business Advocate
(OSBA); Senator Fumo; City of Philadelphia; Philadelphia Area Ir.1dustr'ial Energy Users Group
(PAIEUG); Industrial Energy Consumers of Pennsylvania (IECPA); National Railroad Passenger
Corporation (Amtrak); Enron Energy Services (Enron); Conectiv Energy (Conectiv); Shell Energy
Services (Shell); NewEnergy; PPL Electric Utilities Corporation (PPL); Allegheny Ener_’gy Supply;
and Allegheny Power Company. The Office of Trial Staff also entered its appearance and
participated in this proceeding. After the prehearing conference and the establishment of a
procedural schedule, the parties to the proceeding engaged in extensive settlement negotiations.

On March 23, 2000, a diverse group of Joint Petitioners consisting of parties.
representing PECO Energy ratepayers, PECO Energy, the City of Philadelphia, and parties working
on a variety of issues both within and affecting PECO’s service territory such as environmental
groups and competitors, filed with the Commission a Settlement that seeks to resolve this matter in
a manner that benefits PECO’s ratépayers and service territory, enhances the environment, and
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advances competition in PECO’s service territory. The OCA fully supports this Settlement and
submits that this Settlement should be approved by the Commission as in the public interest.

Two parties, Councilman David Cohen and PPL Electric Utilities Corporation (PPL),
filed Objections to the Settlement. Councilman Cohen, while recognizing the many positive aspects
of the Settlement, raises principled concerns that additional protections and conditions may be
needed for this merger to be considered in the public interest. The OCA respectfully submits that
this comprehensive Settlement, joined in by a broad array of diverse interests, fairly resolves the
many concerns regarding the merger.

PPL, on the other hand, filed Objections challenging each of the provisions of the
Settlement, arguing that the settlement is not supported by substantial evidence, and arguing for the
imposition of further conditions on the Joint Petitioners. Importantly, however, although its request
for hearings was granted, PPL never submitted evidence that the merger should not go forward, or
that the substantive provisions of the settlement are not in the public interest. When provided the
opportunity to present evidence regrading the settlement provisions, PPL did not present any
evidence challenging any of the substantive settlement provisions or the overall settlement of this
proceeding. As will be set forth in detail below, PPL’s attempt to derail the settlement should be
rejected in the strongest terms.

Asthe Commission’s recent experience demonstrates, it is difficult enough to achieve
just and reasonable settlements among truly interested parties in a complex and difficult case such
as this one. It would be impossible to achieve settlement, however, if wholly disinterested parties

were allowed to challenge such settlements because of the possibility that some term from the



settlement might be suggested by some party in an as yet unfiled or uncontemplated proceeding
involving another set of parties.

At hearings on the Settlement, numerous parties submitted testimony in support of
the Settlement. In addition to the Application, PECO’s testimony, the Settlement, and the
Statements in Support of the Settlement, testimony in support of the settlement was filed by the
PECO, OCA, OTS, PAIEUG, City of Philadelphia, Senator Fumo and CEPA, et al., PennFuture
parties, Clean Air Council, Eric Epstein, Amtrak, MAPSA, and East Brandywine Township. In
addition, there was significant public input testimony in support of the Settlement. See, Tr. 99-102
(Witness for Citizens for Pennsylvania’s Future); Tr.102-104 (Witness for Action Alliance for Senior
Citizens); Tr. 110-111 (Witness representing a bank in Bucks County); Tr. 112-114 (Witness for
South Street Penthouse Special Service District); Tr. 114-118 (Witness for CEPA); Tr. 118-120
(Witness for the Greater Northeast Philadelphia Chamber of Commerce); Tr. 120-122 (Witness for
the Variety Club of the Delaware Valley); Tr. 167-170 (Witness for The Partnership for Community
Development Corporation).! The OCA submits that this testimony provides substantial evidence
of record in support of the Settlement.

The OCA submits that the wide array of parties with a direct and substantial interest

in this proceeding and in PECO’s service territory have come together to forge a Settlement that is

I The above referenced testimony was taken from the first day of public input hearings.
Other examples of testimony which provide support for the conclusion that the Settlement is in the
public interest are as follows: Tr. 185-187 (Witness for Bensalem Township); Tr. 243-247 (Witness
for East Brandywine Township); Tr. 259-263 (Witnesses for West Goshen Township); Tr. 269-272
(Witness for Chester County Chamber of Business and Industry); Tr. 294-298 (Witness for City of
Coatesville).



in the public interest and fully in accord with Commission policy and applicable law. As one

member of the public testifying in Philadelphia stated:

I’m amazed at the fact that this settlement has been able to be put
together with all of the people involved in the settlement.

Tr. 111. The OCA urges the ALJ and the Commission to expeditiously approve this comprehensive
settlement.

The OCA hereby submits its Main Brief in support of the Settlement. The OCA’s
proposed Findings of Fact, Conclusions of Law, and Ordering Paragraphs are attached hereto as

Appendix A.



I. ARGUMENT

A. The Settlement Is In The Public Interest, Is Fully Supported By Substantial Evidence
of Record, And Is Consistent With Pennsylvania Law and Policy.

L. Introduction

As noted above, Councilman Cohen and PPL filed Objections to the Settlement.
Councilman Cohen also filed testimony seeking additional conditions before the merger is approved.
The OCA appreciates Councilman Cohen’s concerns and agrees that he has raised important
concerns for PECQ’s ratepayers and its service territory. As set forth below, however, the OCA
respectfully submits that these concerns are reasonably addressed by this comprehensive slettlement
that brought together such a wide array of interested parties and reconciled such a diverse set of
interests.

In contrast to Councilman Cohen, who sought to build upon the Settlement, PPL
argued that the Settlement was not supported by substantial evidence of record and is inconsistent
with applicable law and Commission policy. PPL also argued that the provisions of the Settlement
are not directly related to the merger. As set forth in the OCA’s previously filed Reply to PPL’s
Objections, the OCA disagrees strongly with PPL’s contention. The OCA would also note that at
no time during this proceeding has PPL submitted any evidence that the substantive provisions of
the Settlement are not in the public interest.

The OCA submits that the Settlement is in the public interest and is fully consistent
with applicable law and Commission policy. This conclusion is fully supported by the evidence of
record in this proceeding, particularly the testimony in support of the Settlement by the OCA, PECO,

OTS, PAIEUG, City of Philadelphia, Senator Fumo and CEPA, et al., PennFuture parties, Clean



Air Council, Eric Epstein, Amtrak, MAPSA, and East Brandywine Township. In addition, as set
forth above, there was significant public input testimony in support of the Settlement. This
Settlement, joim;,d in by parties representing the ratepayers of PECO, the City of Philadelphia,
competitors of PECQO, and environmental advocates, resolves this matter in a manner that benefits
PECO’s ratepayers, protects the environment, benefits the community, and advances competition
in PECO’s service territory.

PPL’s argument that the provisions of the settlement have no bearing on the merger
simply ignores the many impacts that a reorganization and merger will have on a company. See,
OCA St. 1-8 at 5-6. Additionally, PPL’s argument ignores the relevant legal test in evaluating this
settlement and the merger—the public interest. The public interest is defined broadly and the
Settlement here brings together a broad and diverse group of Joint Petitioners who—in contrast to
PPL-have a direct and substantial interest in these proceedings, and addresses a wide variety of
public interest considerations.

For the reasons set forth in the OCA’s Statement in Support, its Reply Comments,
and below, the OCA submits that this Settlement should be approved. The Settlement, through all

of its provisions, is in the public interest and is supported by substantial evidence of record.



2. The Rate Reductions and Rate Cap Extension Are Reasonable In The Context

Of The Settlement As A Whole And Provide An Appropriate Means Of Providing Affirmative

Benefits To Ratepavers Associated With This Merger.

The Joint Settlement provides for $200 million in rate reductions for customer’s
distribution rates from 2002 through 2005.2 As set forth in Appendix A to the Settlement which
provides the revised tariffs and proof or revenues, for a residential customer, the rate reductions
result in a 7% reduction in the distribution portion of the customer’s rate in 2002 and 2003, with a
2.72% overall rate reduction from 1998 rate levels if the customer continues to purchase generation
service from PECO. See, Joint Petition, Appendix A, Summary Sheet on Proof of Revenues.® In
2004 and 2005, the distribution charges for a residential customer will be reduced approximately
4.4% from today’s distribution rates, with an overall rate reduction of 1.78% from 1998 rate levels
if the customer continues to purchase generation service from PECO. Id. Ifthe customer purchases
generation from a competitive supplier, the overall savings could be greater.

In addition, PECO has agreed to an extension of the rate cap on its regulated
transmission and distribution rates through 2006. As PECO witness Hill confirmed, with this

extension of the rate cap, PECO’s customers will have nearly a decade of rate stability in the

2 ~ Customers will also see a rate reduction in 2001 of $60 million in securitization
savings pursuant to the terms of a separate settlement which was approved by the Commission on
March 16, 2000 at Docket No. R-00005030.

3 On the summary sheet showing the 2002 Unbundled Unit Rates, the average
distribution rate for Rate R customers is reduced from 5.58 cents’kwh to 5.19 cents/kwh—areduction
of 0.39 cents/kwh or 7%. The summary sheet for the 2004 Unbundled Unit Rates shows the Rate
R average distribution rate being reduced from 5.58 cents/kwh to 5.33 cents/kwh—areduction 0f0.25
cents/kwh or 4.4%. Joint Petition, Appendix A, Proof of Revenues.
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regulated portion of their rates since the passage of the Electricity Generation Customer Choice and
Competition Act, with reductions in those rates from 1996 levels for the majority of this time.
PECO St. 3S at 6.

The OCA submits that this rate reduction and rate cap extension are reasonable and
fully consistent with applicable law and Commission policy. Under PECO’s original filing, PECO
did not propose to flow any benefits of this merger through to its ratepayers. Rather, PECO
proposed to retain the merger benefits through the rate cap period (June 30, 2005). OCA witness
LaCapra explained the problem with PECQ’s original filing:

As initially proposed, the allocation of merger benefits was too
one-sided. The merger is made possible by a restructuring of
regulated markets, the costs of which ratepayers have largely
underwritten. The Company predicts substantial financial benefits to
result from the merger, but had proposed to retain the lion’s share of
those benefits for itself. As suggested above, the merger would bring
to ratepayers a number of risks. While the Companies and their
shareholders might profit handsomely through the ventures that they
are planning to pursue, the initial proposal offered little to ratepayers
by way of fair compensation for imposed risks. Ratepayers were to
receive none of the savings generated during the period of the rate cap
(i.e., through June 30, 2005).

OCA St. 1-S at 8-9.

In the Settlement, the parties were able to agree on a level of rate reductions and a rate
cap extension as one means within the Settlement of addressing the merger benefits for customers.
As OCA witness LaCapra testified:

The Settlement introduces an appropriate change to the ratemaking

treatment of the merger, to ensure that ratepayers will receive

concrete, affirmative benefits in the form of rate reductions. . . . These

represent important improvements to the benefits-sharing
mechanisms of the merger proposal and offer ratepayers a level of



benefits that is well beyond that encompassed by PECO’s initial
proposal.

OCA St. 1-S at 9. See also, Senator Fumo/CEPA St. 1 at 6-11.

PAIEUG witness Kollen also explained the importance of the rate reductions and rate
cap extensions to ratepayers as a means of addressing and securing the merger benefits both in the
short term and in the long term. After noting the value of the rate reductions and rate cap extension,
Mr. Kollen testified as to the long term benefit:

Finally, the merger savings will result in lower distribution charges

after the rate cap expires. The costs of the merger will be incurred in

the years immediately following the merger. Consequently, the

Company is fully at risk for the costs of the merger as well as for the

guaranteed rate reductions. This will ensure that the Company will

actually implement structural changes, and that efficiencies and

savings actually will be achieved. Consequently, costs will be lower

going forward and distribution charges, to the extent they are adjusted

by the Commission in the future, necessarily will be lower than if the

merger and the Scttlement were not approved.

PAIEUG St. 1 at 7.¢

The use of rate reductions and rate cap extensions as a means of providing affirmative
merger benefits to ratepayers is completely consistent with applicable law and Commission palicy.
In the Commission’s Order regarding the proposed merger of Allegheny Power Company (APS) and
Duquesne Light Company (Duquesne), the Commission specifically directed that 100% of the

identified merger savings for distribution and generation be flowed back to the ratepayers of

Duquesne and APS. Joint Application of DQE, Inc., Allegheny Power Systems, Inc. and AYP Sub,

4 The OCA would note that the Settlement also provides that the costs to achieve the

merger will be expensed as incurred and will not be subject to future recovery from ratepayers.
Similarly, the Company has agreed that there will be no acquisition premium claimed in a future rate
case. Joint Settlement at Paragraph 11.b.
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Inc. For Approval Of The Transfer By Merger Of The Property Rights Of Duquesne Light Company

To Allegheny Power Systems, 186 PUR 4" 39, 57-58 (Order entered May 29, 1998). For the

distribution-related merger savings, the Commission directed both Duquesne and West Penn to
reduce their distribution rates beginning in the year of merger consummation. For the generation-
related savings, the Commission directed that it be used as an offset to stranded cost in each utility’s
then pending restructuring proceeding. Id.

The OCA submits that the rate reductions and the rate cap extension called for in the
Settlement are fully consistent with applicable law, Commission policy and are in the public interest.
These provisions improve PECO’s original proposal and as part of the Settlement, are a reasonable
-means of addressing merger benefits.

3. The Universal Service Provisions Are Reasonable And Provide An

Appropriate Means Of Sharing Merger Benefits.

The Settlement includes several provisions that provide for the enhancement and
expansion of PECO’s universal service programs for both electric and gas customers, particularly
in the area of addressing payment problems for the very low income customer. Initially, PECO has
agreed to contribute up to $3 million over three years to the local hardship funds throughout its
service territory so that those hardship funds are better able to address the needs of payment-troubled
customers. PECO also will coordinate other universal service programs with these contributions to
assure that customers are reached. The Settlement also increases the participation levels in PECQO’s
Customer Assistance Program for electric customers, and contains agreements regarding cost
recovery to ensure that the costs of these programs for both electric and gas customers are
reasonable. Joint Petition for Settlement, Y 29-37.
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Specifically, as to the electric CAP, for up to 90,000 customers, PECO will receive
no additional recovery of CAP costs beyond what is already included in its rates. For additional
customers that are enrolled in the CAP, PECQ’s recovery of costs, which was permitted under the
1998 Electric Restructuring Settlement, is limited. PECO has also agreed that it will recover only
the revenue shortfall associated with customers above the 90,000 level and will forego any right to
recover any other costs of its universal service program. Joint Petition, §35. See also, OCA St. 1-S
at 9-10.

PECO also agreed to limit the recovery of its CAP costs for natural gas customers
through its Universal Service Fund Charges. PECO has agreed that it will not seek recovery of its
gas CAP costs for the first 17,500 customers enrolled in the program. Joint Petition for Settlement,
936. This will allow PECO’s gas CAP to expand to 17,500 customers without a potential deferral
that customers may have been required to pay in the future. Id. For each customer over 17,500,
PECO will recover only the revenue shortfall amount, and will not seek to recover any additional
costs of the program. Id.

As OCA witness LaCapra testified, these provisions also provide a sharing of the
merger benefits with customers. OCA St. 1-S at 9. In regard to the $3 million contribution to the
hardship fund, Mr. LaCapra identified the importance of this contribution as follows:

PECO has agreed to contribute up to $3 million over three years to

local hardship funds throughout its service territory so that those

hardship funds are better able to address the needs of the very low

income customers. This contribution is intended to reach a group of
customers who most require assistance even after a rate reduction.

OCA St. 1-S at 9. See also, Senator Fumo/CEPA St. 1 at 13.
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As to the expansion of the CAP programs, Mr. LaCapra summarized the importance

of these provisions as follows:

This provision will allow the universal service programs to serve

significantly more customers—again customers who most require

assistance beyond the rate reductions provided—and helps to ensure

that the needs of these customers are not overlooked as the Company

merges and increases in size.

For the gas CAP, PECO has agreed not to seek recovery of any costs

of this program for the first 17,500 customers. For those customers

over 17,500, PECO has again agreed to only seek recovery of the

revenue shortfall amount from ratepayers through its Universal

Service Fund Charge (“USFC”) mechanism. This provision will

eliminate a potential deferral that PECO’s gas customers may have

been required to pay in the future. It also allows this program to

further expand as the Company merges.

OCA St. 1-S at 10.

Again, these provisions improve upon PECQO’s original filing which did not propose
any improvements or expansion of these programs and in fact, did not address PECO’s universal
service programs at all. In his Objections, Councilman Cohen recommended that PECO do more
in regard to its universal service programs. The OCA does not disagree that there are areas of
PECO’s universal service programs that should be the subject of continuing work among the
interested parties. The OCA intends to continue to work with PECO and participate in PECO’s
Advisory Group on universal service issues to continue to address the needs of low income
customers in PECO’s service territory. The agreements of PECO in the settlement, however,
significantly advance PECQO’s universal service programs, resolve uncertainties for ratepayers

regarding program cost recovery arising out of the electric and gas restructuring proceedings, and

allow these programs to continue to develop at reasonable costs. The Settlement also requires
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PECO’s CARES program to coordinate with the hardship funds to ensure that these funds reach
customers in need.

The OCA submits that universal service provisions are reasonable and provide an
appropriate mechanism for the sharing of merger-related benefits. The inclusion of these provisions
within the Settlement is reasonable and in the public interest.

4, The Reliability Provisions Provide An Essential Protection And Important

Public Benefit.

The Settlement contains provisions regarding a Quality of Service Plan designed to
provide higher levels of reliability and customer service to PECQO’s ratepayers. Joint Petition for
Settlement, q119-29. The Settlement also includes a separate Joint Petition addressing specific
matters regarding reliability between PECO and East Brandywine Township and Wallace Township.
The overall Quality of Service Plan provides specific benchmarks and targets for the Company to
achieve or maintain that reflect higher levels of service quality. The Plan addresses areas such as
the frequency and duration of service interruptions, storm management, emergency response, worker
safety, customer call center availability, billing and meter reading, and compliance with Commission
requirements. The Plan also calls for PECO to include overall performance under the Plan in-the
performance appraisals and compensation of its management and supervisory employees as one
means of ensuring compliance with the Plan. In addition, the Plan identifies a Commission process
for ensuring PECO’s continued compliance with the Plan.

The OCA submits that these provisions are a necessary and appropriate means to
address a particular concern with this type of merger that could result in management attention and
funds being diverted out of Pennsylvania. PECO acknowledged this issue in its direct testimony and
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generally committed to continue to improve reliability and customer service. PECO St. 1 at 3-9.
These provisions of the Settlement, however, secure this commitment and provide a reasonable
means for the Commission to measure the commitment as well as continue to address reliability and
customer service issues.

As OCA witness LaCapra explained, a number of factors related to this merger raised
concerns that service quality could have degraded or at least failed to improve at rates that would
otherwise be expected. OCA St. 1-S at 12. For example, it is well known that ComEd has
experienced significant reliability problems that will require a sizeable commitment of management
time and financial resources. Id. Additionally, as workforces are combined and reduced, or perhaps
as employees expand to other career offerings now available, there is an increased risk for ratepayers
that there will be a loss in operational efficiencies at the distribution level. Id. OCA witness
LaCapra explained:

[R]atepayers could be at increased risk for suffering a loss in

operational efficiencies at the distribution level, as employees moved

within the Company or positions are combined and eliminated. This

loss could be made manifest in the form of reductions in service

quality, customer service, or a diminished rate at which productivity

or distribution service quality might otherwise improve.

OCA St. 1-S at 12-13.

The OCA submits that the Settlement provisions regarding the Quality of Service
Plan mitigate these potential risks and ensure PECO’s commitment to continue to improve the
quality of service in its service territory. Specifically, under the Quality of Service Plan, PECO has

committed to move to a level of reliability, measured by certain reliability indices, that is 10% higher

than its historic average. In addition, the Company has agreed to reduce the number of customers
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with repeat outages and to bring a higher level of service reliability to its five worst circuits each
year. Joint Settlement, 423. As to customer service, PECO has committed to respond to customer
calls at a higher level of performance than its historic average, and to maintain its current level of
performance regarding gas emergency calls by continuing to respond to 99% of all calls within one
hour. Joint Settlement, §24. PECO also has committed to worker safety, and committed to remain
in the top 10% of EEI comparable utilities for OSHA standards on loss work day cases. Id. PECO
has also agreed to include performance under this Plan in the annual performance appraisal and
compensation for responsible management and supervisory employees. These provisions, taken
together, will help to ensure that management attention is focused on PECO’s service territory.
OCA St. 1-S at 12-13.

East Brandywine Township witness Scott Piersol also addressed the importance of
the reliability provisions, including the specific commitments to the Township, of this Settlement.
Mr. Piersol first explained the Townships concern:

Over the past several years, PECO’s electric service reliability to the

Township has not been at acceptable levels. The Township was

concerned that the proposed merger with Unicom might take financial

resources from PECQ, or that the merger might cause a reorientation

of PECO’s focus away from local service reliability. In either case,

the Township was concerned that the merger would limit PECO’s

ability to upgrade service to the Township or cause electric service to

degrade further.

East Brandywine Township St. 1 at 1-2.
Mr. Piersol them described the public benefit from PECO’s commitments to

reliability contained within the Settlement. Mr. Piersol testified:

The Township and its residents wiil be beneficiaries of the general
commitments to system-wide reliability and of the focused
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commitment to enhance reliability in the Townships. In addition, we

have the benefit of a public commitment by PECO of Commission

oversight of this effort. The increased commitments and resources,

coupled with ongoing Commission oversight, provide an important

public benefit to the residents of East Brandywine Township.

East Brandywine Township St. 1 at 2-3.

The OCA submits that these provisions secure an essential protection and an
important public benefit of this merger for PECO’s ratepayers. As such, the provisions are
reasonable and in the public interest.

5. The Nuclear Provisions Are Reasonable And In The Public Interest.

As PECO testified in this proceeding, one of the motivating factors of this merger is
to bring together two utilities with substantial nuclear capacity and develop synergies on operations
for the generation markets, PECO St. 2 at 2-3. Several parties raised concern with nuclear issues
involved in this merger, particularly Eric Epstein, Councilman Cohen and the OCA. OCA witness
LaCapra identified the OCA’s concerns and testified that there are concerns related to the various
risks to ratepayers that could be presented by a merger which expanded the amount of nuclear
generation brought under one corporate control. Mr. LaCapra identified some of the potential risks
as follows:

These risks include those related to extended nuclear plant outages,

unanticipated capital additions, nuclear incidents, and escalating

decommissioning costs. . . . ] was concerned that these various risks

might ultimately manifest in the form of increased capital costs to

PECO Energy Distribution, or diversions of capital away from

distribution operations.

OCA St. 1-S at 10.
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The Joint Settlement contains numerous provisions that provide protections for
PECO’s ratepayers from these risks. As to the non-PECO nuclear plants, the Joint Settlement
secures a specific commitment from PECO that PECO’s distribution ratepayers will be insulated
from costs associated with those units. Additionally, the Settlement ensures that PECO’s ratepayers
will only be responsible for nuclear decommissioning costs associated with PECO’s share of the
nuclear units it owned at December 31, 1999. As to those units, if there is an increase in the nuclear
decommissioning liability associated with those units above the levels currently included in rates,
PECO shareholders will absorb the first $50 million of those increased costs, and will pay 5% of the
remainder of any additional increased costs.” PECO has also entered into an agreement designed to
address issues regarding nuclear monitoring and waste storage, the safe operation of Peach Bottom '
2 and 3, and robotics research in the area of nuclear decommissioning and nuclear plant radiation
exposure management. Additionally, PECO agreed to increase its level of community involvement
and spending in the area near the Peach Bottom Station. PECO both serves customers in that area

and serves as a major employer at its Peach Bottom Station.®

3 Under PECO’s 1998 Electric Restructuring Settlement, PECO’s ratepayers remained
responsible for additional nuclear decommissioning cost obligations. PECO was permitted to
recover these costs through a Nuclear Decommissioning Adjustment Clause (NDAC). OCA St. 1-S
at [ 1. Under this Settlement, PECO has agreed to a limitation on this recovery.

6 The provisions regarding nuclear monitoring and waste storage with EFMR as well
as the increased commitment to the community surrounding Peach Bottom were fully addressed in
the testimony of Eric Epstein. Eric Epstein St. 1. The OCA anticipates that Mr. Epstein will address
these provisions in additional detail, but the OCA fully supports these commitments. The OCA
would note that EFMR is a recognized group that has worked on these issues for many years. PECO
has agreed to work closely with the Group and has assured that contributed funds are appropriately
spent and documented.
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The OCA would also note that the Settlement provides a measure of protection for
ratepayers associated with the possibility of significant problems at any of the nuclear facilities. In
the event of an incident at any nuclear facility owned by PECO or an affiliate that results in
uninsured damage claims in excess of $1 billion, PECO must demonstrate that its net cash flows are
sufficient to support the continued provision of safe, adequate, continuous, reliable, efficient and
reasonable distribution service to Pennsylvania customers at reasonable rates. Joint Petition, J17.

The OCA submits that it is reasonable and in the public interest to provide these
benefits to ratepayers. As OCA witness LaCapra succinctly explained:

[TThe PECO/Unicom corporate strategy appears focused on pursuing

an expanding nuclear fleet, which does create risks for ratepayers. As

aquid pro quo, it is fair to expect the Companies to set aside a portion

of the benefits that they project to mitigate the concomitant risks.

OCA St. 1-Sat 11.

The OCA appreciates Councilman Cohen’s testimony requesting additional
conditions related to the nuclear power plants. The OCA submits that the settlement provisions
provide important public benefits. The Settlement provisions ensure that PECO’s ratepayers will
not be burdened with additional nuclear costs associated with Exelon’s nuclear fleet. The settlement
clarified that PECO’s ratepayers only remain responsible for nuclear costs that they were already
obligated to pay under PECO’s Restructuring Settlement or the Electricity Generation Customer
Choice and Competition Act. Even as to costs which ratepayers were required to bear under

PECO’s restructuring settlement, such as potential increases in nuclear decommissioning costs that

were to be flowed through the Nuclear Decommissioning Adjustment Clause (NDAC) contained in
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PECO’s restructuring settlement, PECO has agreed to a further limitatic.)n of ratepayer responsibility
by agreeing to share responsibility for these additional costs.

As such, the OCA submits that the nuclear provisions are reasonable and in the public
interest. These provisions fairly resolve these issues in the context of the entire settlement and all
of the benefits it brings to the public.

6. The Corporate Protections Provide Important And Necessary Conditions.

In addition to protections from the risks associated with Unicom’s nuclear plants and
increased decommissioning costs for PECO’s plants, the Settlement also provides a number of other
corporate protections designed to ensure that PECO’s distribution ratepayers are protected from the
risks associated with PECQO’s diversified businesses, including its nuclear businesses; avoid cross-
subsidization of other affiliates; ensure the Commission’s continuing jurisdiction; and ensure the
Commission’s access to the books, records and personnel necessary to the Commission’s regulatory
oversight responsibility. Joint Petition for Settlemént, 57-63.

The OCA submits that given the corporate restructuring of PECO and the subsequent
merger, these corporate protections are reasonable and in the public interest. First, the Settlement
provisions remove any uncertainty regarding the Commission’s jurisdiction in various matters. As
OCA witness LaCapra explained, as the Company is restructured and certain functions are performed
by the corporate service company pursuant to a contract governed by the Securities and Exchange
Commission, uncertainty exists as to whether the Company would seek to argue that the
Commission was preempted by the SEC. The Settlement removes this uncertainty. OCA St. 1-5§

at 15-16.
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- Second, the Settlement assures that ratepayers are not required to pay rates that reflect
the risk associated with the nuclear operations or with other diversified business operations. The
Settlement also limits the PECO EDC ability to invest in or guarantee the debt of the unregulated
affiliates or diversified businesses. These provisions will help to mitigate the risks associated with
diversified businesses. OCA St. 1-S at 11. See also, PAIEUG St. 1 at 8-9.

The OCA submits that these corporate protections are reasonable and in the public

interest. As such, the Settlement including these protections should be approved.

7. The Competition Provisions Help To Ensure That The Merger Meets The

Requirements Of Sections 2811 and 2210 Of The Public Utility Code.

Under both the Electricity Generation Customer Choice Act and the Natural Gas
Competition Act, the Commission is required to consider the competitive effects of this merger
under Sections 2811(e) and 2210 of the Public Utility Code. As OCA witness LaCapra testified,
critical issues related to PECO’s opportunity to engage in anti-competitive conduct in Pennsylvania
retail electricity markets were of concern. OCA St. 1-S at 13. Mr. LaCapra explained his concern
as follows:

Absent suitable controls designed to protect nascent competition, the

merger could tend to consolidate PECO’s dominant position in retail

markets and inhibit the Commission’s efforts to foster a robust

competitive market in Pennsylvania.
OCA St. 1-S at 13.

To avoid the possibility that the merger could diminish competition, the parties were

able to negotiate numerous conditions to ensure a competitive balance. Id. These provisions are

intended to improve the competitive landscape in PECO’s service territory and guard against any
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potential negative effects of the merger. The OCA would note that these provisions should help to
eliminate barriers for licensed electric generation suppliers, facilitating their ability to serve retail
customers.

Of particular importance, the Settlement introduces a mechanism to provide specific
quantities of installed capacity credits at a specified price to electric generation suppliers pursuant
to PECO’s FERC Electric Market-Based Rate tariff. OCA witness LaCapra explained the
importance of this agreement as follows:

The Settlement introduces a mechanism that will give alternate

suppliers access to installed capacity within the Company’s control.

Appendix C to the Settlement provides that, at a price of

$52 per MW-day, PECO will make available to licensed electric

generation suppliers 600 MW per day of capacity. This capacity will

be made available on a contract basis, each year, for three years,

beginning January 1, 2001. Access to reasonably priced installed

capacity is essential if alternate suppliers are to compete effectively

for retail load. Moreover, PECQO’s capacity should be surplus to it to

the extent that its customers begin to take advantage of competitive

options. Thus, the access to installed capacity achieved through the

Settlement represents an enhancement to the merger proposal. It

should bolster competition in the retail market.

OCA St. 1-S at 14,

The OCA submits that numerous other provisions of the Settlement will help to
enhance competition in PECQO’s service territory. For example, PECO has agreed to distribute to
its residential customers at least twice per year the OCA’s shopping guide, which will enabie
residential customers to directly compare prices of alternative suppliers relative to PECO’s price to

compare. Additional provisions related to customer billing data and business interactions with

competitive suppliers of both electric and natural gas service should also serve to assist competitive
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suppliers in their efforts to serve retail electric and retail natural gas customers in PECO’s service
territory. OCA St. 1-S at 15. See also, MAPSA St. 1.

Furthermore, PECO has agreed to modifications in its process for obtaining a
competitive default supplier in accordance with its 1998 Electric Restructuring Settlement, to
provide a better opportunity for a successful process. As PECO witness Hill confirmed, these
changes were designed to avoid the problems encountered by GPU Energy' when it sought
unsuccessfully to attract bidders for its Competitive Default Service bid. PECO St. 38 at 11. The
OCA submits that this agreement is important in working toward a successful competitive default
service in Pennsylvania. Additionally, the Settlement establishes a process for securing competitive
default service in the event that PECO’s modified bid process is unsuccessful.

The OCA submits that these provisions are reasonable and in the public interest.‘
These provisions help to ensure that the merger is consistent with the requirements of Sections
2811(e) and 2210.

8. The Environmental Provisions Are Reasonable And In The Public Interest.

The Joint Settlement includes a significant investment in renewable energy and in
education regarding renewable resources. The Settlement provides that PECO will contribute more
than $20 million to the development of wind and solar-powered projects and education on renewable
resources over the next several years. Joint Petition for Settlement, 13 8-44. Several other Joint
Petitioners have filed extensive testimony in support of the environmental provisions, and the OCA
anticipates that these Joint Petitioners will address these provisions in detail in their Main Briefs.

For the reasons set forth in Penn Future witness John Rohrbach’s direct testimony and in the direct
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testimony of Clean Air Council witness Andrew Altman, the OCA fully supports these provisions.
PennFuture St. 1 ; Clean Air Council St. 1.

The OCA would note that many of the environmental provisions in the Settlement
place the funding and program development under the auspices of PECO’s Sustainable Energy Fund.
The OCA submits that these provisions will further the Commission’s stated policy of garnering
further support for these Funds. The Commission, in approving the Boards for the regional
Sustainable Energy Funds and in setting up the Statewide Board for the Sustainable Energy Fund
has recognized that these Funds are an investment in the Commonwealth and that further support

for their initiatives must be garnered. See, Electric Distribution Companies Sustainable Energy

Funds, Docket Nos R-00973953, R-00973954, R-00973981, R-00974008, R-00974009, Joint
Statement of Chairman Quain and Commissioner Brownell, May-1999-C-7 (May 21,
1999)(Appendix B).

For all of these reasons, the OCA submits that these provisions are reasonable and
in the public interest.

9. PECO’s Commitment To Maintain Its Corporate Presence and Charitable And

Civi¢ Giving Provides Enhanced Value To Communities In PECO’s Service Territory.

The Joint Settlement also secures PECO’s commitment to maintain its corporate
presence in Philadelphia for an extended period of time, and secures PECQO’s commitment to
maintain its charitable and community giving following the merger. The OCA submits that these
commitments are critical as the operations of the two companies are combined. As OCA witness

LaCapra noted, Exelon—the holding company—will be located in Chicago. OCA St. 1-S at 5. The
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OCA submits that under these circumstances, the commitments made by PECO to retain its
corporate presence and charitable and civie giving are critical to the community.

PAIEUG witness Kollen also discussed the importance of these provisions. Astothe
provision to retain local employment levels and the provision to retain corporate headquarters at

2301 Market Street through 2007, Mr. Kollen testified:
These two provisions of the Settlement ensure that there will be local

management and accountability for the portion of the business that
most directly affects customer reliability and service levels.

PAIEUG St. 1 at 10.
- Councilman Cohen also raises a concern regarding the retention of jobs in the
Philadelphia region. As set forth in the testimony of PECO Witness Hill, PECO has been able to

make additional commitments regarding its Philadelphia headquarters beyond those contained in the

Settlement. Mr. Hill testified:

Iwould note, however, that PECO had made additional commitments
regarding job retention since the Joint Petition was filed. Asrecently
reported in the press, PECO, following further discussions with
Mayor Street and his staff, has agreed that (1) the merger with
Unicom will not resuit in any reduction in line forces in Philadelphia
County; (2) employment at 2301 Market Street, Philadelphia will be
no less than 1325 through 2001, 1300 through 2002, 1275 through
January 1, 2004 and 1100 through January 1, 2008; and (3) the
corporate headquarters for PECO’s distribution business will remain
in Philadelphia through at least January 1, 2008.

PECO St. 38 at 7. At the hearings, Councilman Cohen acknowledged that this was a move in the
right direction, although he would still prefer a further commitment from PECO. Tr. 419,
The OCA submits that these provisions are valuable to the community and enhance

the merger proposal. PECQO’s original proposal created uncertainty regarding its commitment to the
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community, particularly when coupled with its plan to have its corporate headquarters in Chicago.
OCA St. 1-S at 5-6, 12. These provisions offer additional value to the communities and reduce the
uncertainty for the community associated with this multi-state merger. As such, the OCA submits
that these provisions are reasonable and in the public interest.

10. The Large Customer Provisions Are Reasonable And In The Public Interest.

The Settiement also contains provisions negotiated with certain of PECO’s large
customers, including the City of Philadelphia. The OCA anticipates that these customers will
address these provisions in detail. As OCA witness LaCapra testified, the corporate restructuring
and merger will affect the regulated operations of PECO in many ways such as reassignment of
supervisory roles, combining of best practices and operations, moving routine functions to other
separate business entities. QCA St. 1-S at 5-6. With these many changes in corporate operations,
the OCA submits that it is reasonable and appropriate to address these large customer issues.

Amtrak witness Forczek succinctly summarized the reasons for addressing such
issues in this merger proceeding:

Amtrak decided to negotiate a lump sum buy-out in this proceeding,

because the railroad recognized that the proposed merger and

restructuring would result in a change in corporate control, potentially

affecting PECO’s future implementation of the buy-out provision.

Amtrak recognized that under the proposed merger and restructuring,

although PECO’s distribution and transmission unit still would have

local management, executives based in Illinois would have final

authority over the combined company’s wires business. For that

reason, Amtrak concluded that it would be prudent to negotiate and

lock in specific buy-out amounts prior to consummation of the
merger.
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Amtrak St. | at 4. Amtrak witness Forczek also explains why these provisions are reasonable,
consistent with PECO’s 1998 Restructuring Settlement, and in the public interest. The OCA will
not repeat Amtrak’s arguments here, but the OCA supports the provisions relating to Amtrak.

City of Philadelphia witness Kent Milier expressed similar concerns regarding the
City’s Rule 4.6 contracts with PECO. As witness Miller testified:

The City was concemed that the merger and resulting change in

control could make it more difficult for the parties to resolve their

differences amicably. Without a base rate case opportunity, the City

would have needed to file a formal complaint before the Public

Utility Commission to obtain relief from the SL-P rate. Instead of

costly and lengthy regulatory litigation, PECO and the City have

agreed to place the City on the same footing as other municipalities

in mid-2001.
City of Philadelphia St. 1 at 4. City witness Miller also explains in detail why these provisions are
reasonable and in the public interest. For the reasons set forth in the testimony of City witness
Miller, the OCA supports these provisions of the Settlement.

11.  Conclusion

As set forth above, the merger between PECO and Unicom raised numerous concerns
that the parties sought to address through the Settlement process. The OCA appreciates the concerns
raised by Councilman Cohen and the OCA stated many of these concerns in its Protest in this
proceeding. The OCA submits, however, that these concerns are reasonably addressed by this
comprehensive settlement that brought together such a wide array of interested parties and reconciled

such a diverse set of interests. The OCA submits that the Settiement, taken as a whole, is in the

public interest and should be expeditiously approved.
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B. The Commission Should Reject PPL’s Attempt To Challenge The Provisions Of A
Settlement In Which It Has No Direct Or Substantial Interest.

In its Objections to the Settlement, PPL challenged each provision of the Settlement.
In the OCA’s Reply to the Objections, the OCA questioned whether PPL had a direct, sﬁbstantial,
legally cognizable interest in the provisions of the Settlement to raise such a challenge and
jeopardize the significant benefits of this Settlement for PECO ratepayers and the PECO service
territory. OCA Reply Comments. The OCA submits that PPL has no recognizable interest in the
provisions of this Settlement and it should not be permitted to disrupt this Settlement or the
Settlement process.

The Pennsylvania Supreme Court has clearly enunciated the principles of standing
\:vhich have been applied in proceedings before the Pennsylvania Public Utility Commission.

William Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975)(William

Penn). In William Penn, the Court adopted a three part test that must be satisfied to demonstrate that

a party is or may be aggrieved and thus, has standing to litigate an issue. The Court held that a party
must have an interest that is substantial, direct and immediate. The requirement of a “substantial”
interest has been described by the Court as follows:

Thus, the requirement of a “substantial” interest simply means that

the individual’s interest must have substance--there must be some

discernible adverse effect to some interest other than the abstract

interest of all citizens in having others comply with the law.
William Penn, 346 A.2d at 282. A “direct” interest has been described by the Court as follows:

The requirement that an interest be “direct” simply means that the

person claiming to be aggrieved must show causation of the harm to

his interest by the matter of which he complains.

Id. Finally, the Court described the “immediate” requirement as follows:
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The remaining requirements of the traditional formulation of the
standing test are that the interest be “immediate” and “not a remote
consequence of the judgment.” As in the case of “substantial” and
“pecuniary,” these two requirements reflect a single concern. Here
that concern is with the nature of the causal connection between the
action complained of and the injury to the person challenging it.

Id. at 283.

These principles have been applied by the Commonwealth Court in two recent cases

involving a question of standing before the Public Utility Commission. In George v. Pa. PUC, 735
A.2d 1282, 1286 (Pa. Cmwilth. 1999), the Commonwealth Court held that a party to the proceeding
who was a ratepayer that had received adequate notice lacked standing to raise the issue of whether

other ratepayers had received proper notice from the utility. In Mid-Atlantic Power Supply

Association v. Pa, PUC, 746 A.2d 1196 (Pa. Cmwlth. 2000), the Court held that a utility does not

have standing to raise issues regarding the possible infringement of its customers’ rights.

Here, PPL’s interest in the provisions of the settlement are far more tenuous and
remote than in any of the cases cited above. Indeed, PPL has not stated on the record of this
proceeding what interest it has in the provisions of the settlement. In particular, the OCA asks what
1s PPL’s legally recognizable interest in the rate reductions for PECO’s customers, the rate cap
extension for PECO’s customers, the decommissioning funding for PECO’s nuclear plants, the
universal service provisions regrading the CAP for PECO’s customers, the environmental benefits
provided for PECO’s service territory and customers, the competitive benefits that will benefit
PECO’s customers, or the contract provisions with certain of PECO’s customers. As can be clearly
seen from the Settlement, this Settlement addresses the risks and benefits to PECQO 's customers and

the public interest from PECQO’s corporafe restructuring and merger with Unicom. PPL’s real
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complaint seems to be that it does not want to even be asked to provide comparable public interest
benefits some day in the future in some as yet unfiled Commission proceedipg. The OCA submits
that this remote interest in the possible outcome of a proceeding that has-not yet occurred, and may
never occur, does not confer standing on PPL to disrupt this Settlement.

If PPL someday files a merger case and if one of the parties to this proceeding
intervenes, and jf someone in that case suggests a similar term, then PPL will have every right and
opportunity to object, litigaté and defend its case on the merits. But here, PPL’s interest, at best, 1s
one of a remote consequence of judgment—the very interest that the Courts have held does not confer
standing on a party. William Penn, 346 A.2d at 283.

As such, the OCA submits that the Commission should find that PPL does not have.
standing to challenge the provisions of this settlement. This proceeding is not a rulemaking. It is
a proceeding with specific parties for a specific case. For these reasons, PPL’s attack on the
settlement provisions should be rejected.

C. The Commission Should Reject PPL’s Attempt To Attach Additional Conditions To

This Settlement Or To Establish A Policy That Would Impair The Cormtnission’s

Settlement Process In General.

PPL has opposed the approval of this Settlement and taken the position that additional
conditions must be attached to the Settlement if it is to be approved. Specifically, PPL, in its
Objections to the Settlement, has taken the position in its pleadings and in the policy testimony of
its witness, that the Commission should impose the foliowing terms and conditions on the Joint
Petitioners to the Settlement:

(1) no party to the settlement will propose that a provision of the

Joint Petition be adopted in any other proceeding based on the fact

that such provision was included in the Joint Petition; and
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(2) no party to the settlement will seck to reopen another
Pennsylvania public utility’s settlement of its retail restructuring
proceeding to modify any provision of such settlement in order to
make 1t consistent with a provision of the Joint Petition.

PPL Objections at 32. PPL, in its Objections and the testimony of its witness, requested the
Commission to déclare a policy that its approval of the settlement does not render the individual
terms of the agreement precedent or relevant or material evidence in any subsequent proceeding.
PPL St. 1 at 7, PPL Objections at 32-33. As PPL’s witness stated:

[1]f the terms of the settlement agreement are acceptable to the
Commission, the Commission should expressly state that the terms
taken as a whole satisfy the public interest standard, but that the fact
of the Commission’s approval does not render the individual terms of
the agreement precedent or relevant or material evidence in
subsequent proceeding, and that the terms of any subsequent
proposed reorganization, merger or other action will be considered on
its own merits.

PPL St. 1 at 9 (emphasis added). As noted below, the parties have already agreed that they would
not cite this settlement as controlling precedent. The OCA submits, however, that the decision as
to whether evidence of this Settlement is relevant, or material, and what weight it should be accorded
in any future hypothetical proceeding, is one that this Commission and the ALJ’s are fully capable
of deciding in that future proceeding. To restrict the Commission’s future consideration of evidence
at this time is simply improper. PPL’s proposed conditions are unnecessary, a violation of the due
process rights of the parties, and bad regulatory and public policy. In essence, PPL is asking this
Commission to determine now that it will never consider the relevance or give any evidentiary
weight in any future case to any provision of this settlement and will not consider its Order or

decision approving this settlement in any matter.” See, e.g. PPL St. 1 at 7.
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The OCA would note that it has addressed PPL’s claims thoroughly in its Reply to
PPL’s Objections and will not repeat all of its arguments herein. Additionally, the OCA would note
that the Settlement is clear that this Settlement will not constitute controlling precedent. The
Settlement provides:

Acknowledging that it is expressly understood and agreed that the

Settlement constitutes a negotiated resolution solely of issues

addressed herein, the Merger and Corporate Restructuring, the Joint

Petitioners agree that this Settlement shall not constitute or be cited

as controlling precedent in any other proceeding, including a

proceeding involving a merger or an acquisition by another

Pennsylvania electric utility.
Joint Petition, §72. The OCA does not dispute that this settlement will not constitute controlling
precedent and the settlement and the law provides adequate support in this regard.

Through policy testimony of its witness, PPL seeks to go further and control all other
potential uses of this settlement in the future. Thus, PPL’s witness stated:

[TThe fact that a particular term was part of a settlement agreement

approved by the Commission should not be considered in any way as

a binding precedent in a subsequent proceeding nor should it be
admitted as evidence in a subsequent proceeding.

PPL St. 1 at 7 (emphasis added). Although as noted above, the OCA agrees that the settlement is
not controlling precedent, the OCA submits that to preclude the Commission from ever being
informed of the existence of a settlement or accepting evidence of a settlement—evidence to which
the Commission can give proper weight—is bad public policy. The OCA respectfully submits that
future Commissions must be able to make determinations as to what evidence may be relevant in

a given proceeding and must be permitted to give appropriate weight to all evidence before it. PPL’s
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proposal could eventually prevent the creation 6f a full record for consideration by the ALJ and the
Commission.

If in a future proceeding, a party seeks to introduce evidence of a settlement, the
utility, or other aggrieved party, can present evidence as to why the settlement provision is not
relevant, should be accorded no weight, or should not be applied to it. If the aggrieved party feels
that the Commission gave the evidence improper weight, or improperly admitted the evidence, that
party can always challenge that decision. But, the parties to the Settlement should not be precluded
from ever referring to the terms of the settlement for whatever value they may have in a future
proceeding, or during future settlement negotiations. To do so would be to infringe upon the due
process rights of the Joint Petitioners in future cases. Indeed, the OCA can envision cases where the
Commission might wish to be informed of prior settlements in order to determine whether
consistency among similarly situated companies with respect to certain issues is appropriate.

The OCA submits that PPL’s proposal proves too much. PPL and its witness seem
to be suggesting that this or a future Commissioﬁ cannot be relied upon to consider each case on its
merits and to determine what condition or relief is appropriate based on all of the facts of record in
a case. What PPL is really suggesting is that this Commission and the Joint Petitioners be
circumscribed by a condition that presupposes the irrelevance of these settlement provisions to a
future, hypothetical case. The OCA submits that this approach constitutes poor regulatory and
public policy and could derail the settlement process that has worked so well in electric and natural
gas restructuring in Pennsylvania. This Commission has developed a useful paradigm for settling

complex cases and the Commission should not allow that process to be scuttled.
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As noted above, it is difficult enough to achieve just and reasonable settlements
among truly interested parties in a complex and difficult case such as this one. It would be
-impossible to achieve settlement, however, if wholly disinterested parties were allowed to challenge
such settlements because of the possibility that some term from the settlement might be suggested
in some as yet unfiled or uncontemplated proceeding involving another set of parties.

PPL has also requested that the Commission rule now that this settlement cannot be
used to reopen another electric utility’s restructuring proceeding. The OCA submits, however, that
PPL’s concern is unfounded. The restructuring proceeding settlements are settlements in their own
right and the terms of their reopening would be governed by the settlements themselves or the
agreement of the parties to the settlement. The OCA submits that there is simply no need for the
Commission to direct such a condition when those settlements have been concluded, approved by
the Commission, and are in the process of being implemented. If, indeed, any request is made to
reopen any of the settlements, the Commission can rule on the merits of that request at the time it
is made based on the facts at the time. PPL’s request for additional conditions should be rejected.

The OCA submits that the conditions sought by PPL should be rejected. The OCA
submits that imposing these types of conditions on the Joint Petitioners or the settlement process will

simply stifle the settlement process that has worked so well in Pennsylvania.
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II. CONCLUSION

For the reasons set forth above, and the reasons set forth in the Joint Settlement, the
OCA’s Statement in Support, and the OCA’s Reply to Objections, the OCA submits that the Joint
Settlement reaches a fair balance of the myriad of issues and interests in this proceeding. This
comprehensive settlement that is the product of intense and detailed negotiations that brought

together a wide array of diverse parties, is in the public interest and should be approved.

Respectfully submitted,

Senior Assistant Consumer A
Stephen J. Keene
Assistant Consumer Advocate

Counsel for;
Irwin A. Popowsky
Consumer Advocate

Office of Consumer Advocate

555 Walnut Street 5% Floor, Forum Place
Harrisburg, PA 17101-1923

(717) 783-5048

Dated: May 16, 2000
58242
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APPENDIX A



OCA PROPOSED FINDINGS OF FACT

The corporate restructuring and merger will affect many areas of PECO’s regulated
operations. OCA St. 1-S at 5-6.

As work forces are combined and reduced, as well as career offerings expanded, ratepayers
could be at increased risk for loss in operational efficiencies such as reductions in service
quality, customer service, or a diminished rate at which productivity or distribution quality
might otherwise improve. OCA St. 1-S at 12-13.

The merger is expected to produce net savings during the first five years. PECO St. 4.

The merger will bring together two utilities with substantial nuclear capacity. PECO St. 2
at 2-3. '

The Settlement provides for affirmative and immediate benefits for PECO’s ratepayers and
PECO’s service territory.

PPL’s interest in the individual provisions of the Settlement is not direct, substantial or
immediate.



10.

1.

12.

13.

OCA PROPOSED CONCLUSIONS OF LAW
The Commission has jurisdiction over this matter pursuant to Chapters 11, 19,21, 22 and 28
of the Public Utility Code.
The Joint Petition for Settlement is reasonable and in the public interest.

The proposed corporate restructuring of PECO and merger with Unicom, as modified by the
Settlement, will provide affirmative benefits to ratepayers.

The rate reductions and the rate cap extension provisions of the Settlement provide an
appropriate means of providing affirmative merger benefits to ratepayers.

The vniversal service provisions are reasonable and provide an appropriate mechanism for
sharing merger benefits.

The reliability provisions secure an essential protection and an important public benefit of
this merger for PECO’s ratepayers.

The nuclear provisions are reasonable and in the public interest.

The corporate protections are reasonable and in the public interest.

The environmental provisions are reasonable and in the public interest.

PECO’s commitment to maintain a corporate headquarters in Philadelphia, employment
levels at the corporate headquarters, and to maintain its charitable and civic giving is
reasonable and in the public interest.

The competitive provisions are reasonable and in the public interest.

The large customer provisions are reasonable, non-discriminatory and in the public interest.

PPL Electric Utilities Corporation does not have standing to challenge the individual
settlement provisions.



PROPOSED ORDERING PARAGRAPHS

The Office of Consumer Advocate adopts the proposed ordering paragraphs attached by PECO
Energy to PECO Energy’s Second Prehearing Memorandum.
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PENNSYLVANIA PUBLIC UTILITY COMMISSION
Harrisburg, Pennsylvania 17105-3265

Electric Distribution Companies’ Public Meeting
Sustainable Energy Funds May 21, 1999
May-1999-C-7*

Docket Nos.
R-00973953; R-00973954;
R-00973981; R-00974008;
R-00974009

JOINT MOTION
OF |
CHAIRMAN QUAIN AND COMMISSIONER BROWNELL

Today marks a significant milestone in establishing Pennsylvania as a national
leader in the development of renewable and clean energy technologies. The establishment
of the structure for the Sustainable Energy Funds, which were created in several of the
electric restructuring cases approved last year, is one of the most exciting, innovative and
potentially rewarding outcomes of that process. Through the development of these
initiatives, Pennsylvania has reinforced its commitment to a leadership role in technology
and to a greener environment. The Commission applauds the work of all the parties
including the environmentalists, consumers, Electric Distribution Companies, and
marketers who have worked so hard to make this a model to stimulate the growth of
technology for tomorrow.

The successful operation of these initiatives requires a partnership between the
regions and the state. Towards that end, the Commission directs a cooperative approach.
First, the Commission is announcing the creation of a statewide board which will provide
OVermght guidance and technical assistance to the regional boards approved by today’s
action. The statewide board will work in conjunction with the regional boards to ensure
that the Sustainable Energy Funds work in concert to promote a consistent plan which
leverages the investment in new technologies. Of equal importance is the establishment
of the regional boards. This approach envisions a bi-lateral coordinated effort. Through
the local regional boards, projects and initiatives may be identified as well as potential
sources of additional support and expertise.



The statewide board will consist of representatives with diverse expertise to
guarantee that adequate technical and leveraging assistance is provided. The board will
be comprised of a representative from each of the regional boards as well as
representatives of the Public Utility Commission, the Department of Environmental
Protection, the Department of Community and Economic Development, the Office of

Consumer Advocate and the Pennsylvania Environmental Council.
LT APV

The statewide coordination of the Sustainable Energy Funds will help to guarantee
the establishment of Pennsylvania as the leader in renewable technologies. When viewed
as a statewide initiative, the Sustainable Energy Funds represent a significant investment
in the Commonwealth by the customers, the companies and by the Commonwealth.

There is a great deal of work yet to be done. The regional boards, in conjunction
with the statewide board, must identify potential opportunities, prioritize the Funds’
objectives and develop an outreach plan to garner further support for the initiatives. These
efforts will benefit by prudently leveraging funds which will enhance the opportunity for
success. Through cooperative efforts the regional funds will serve to create new
opportunities to make Pennsylvania a national leader nbt only in competitive energy
markets, but also in new technology for renewable and sustainable energy.

For the foregoing reasons, we believe that creation of a statewide board is in the
public irterest and will further provide for the accomplishment of the goals originally set
forth in the restructuring settlements.

THEREFORE, WE MOVE THAT:

. The Commission shall establish a statewide board for thgegcoordination of the
sustainable energy funds; and,
2. That the Law Bureau prepare an order consistent wj

DATE: May 21, 1999

* John Quain
Chairman

DATE: May 21, 1999 /é’;-q Miad W

Nora Mead Brownell
Commissioner
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