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HISTORY OF THE PROCEEDINGS

On December 2, 2012, Gary Eckenrode (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission or PUC) against PECO Energy Company (Respondent or PECO) alleging a reliability, safety or quality problem with his electric service.  He specifically contends that PECO took an inordinate amount of time to restore his power after the weather event known as Hurricane Sandy which took place on October 29, 2012.   On December 19, 2012, the Respondent filed an Answer denying the material allegations of the Formal Complaint.  
By Hearing Notice dated March 5, 2013, the parties were notified that an Initial Hearing in this case was scheduled for the morning of April 10, 2013.  A Prehearing Order was issued on the same date, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

On March 29, 2013, the Complainant submitted correspondence which appeared to be a discovery request for PECO and also purported to reserve the right to request a subpoena for unnamed witnesses.  
On April 10, 2013, PECO filed a Motion Objecting to the Complainant’s request for evidentiary information.  The Respondent indicated that the Complainant failed to make his request for information when his Complaint was initiated in December, 2012.  The Respondent also indicated that the Complainant’s request did not allow sufficient time for response by itself or the judge.  Further, PECO asserted that the request for subpoena should be denied because the Complainant did not follow the proper procedure for his request.  The judge addressed the issues of the discovery request at the hearing on April 10, 2013 and denied the Complainant’s request for subpoenas at that time.  Through this decision, the judge grants the Respondent’s Motion.  
The initial hearing convened as scheduled.  The Complainant appeared pro se, the Respondent was represented by counsel.  The Complainant proffered fourteen exhibits which were entered into the record with the exception of Exhibit M which was not admitted because it was irrelevant to the proceedings.  The Respondent proffered twenty-three exhibits which were entered into the record.

On April 12, 2013, PECO filed a late filed exhibit number twenty-four.  On April 17, 2013, the Complainant filed an objection to the late filed exhibit.  The Complainant also requested that all personal information be redacted from the record that is public.
  The judge has reviewed the late filed exhibit and the Complainant’s objection and overrules the objection
 and the late filed exhibit is entered into the record through this decision.  

The hearing generated a transcript of 233 pages.  The record closed on May 7, 2013.

FINDINGS OF FACT

1. The Complainant is a current customer of the Respondent’s and receives electric service at 69 Burdsal Avenue, Richboro, PA  18954.

2. The Respondent is a jurisdictional utility providing electric service in Pennsylvania.

3. On October 29, 2012, the Complainant’s power went out due to a weather event known as Hurricane Sandy.  Tr. 27.

4. The Complainant telephoned the Respondent many times about the outage.  Tr. 28.

5. During the Complainant’s calls to the Respondent, he received automated information on the estimated time when power could be restored.  Tr. 30.

6. Service was restored to the Complainant on the evening of November 5, 2012.  Tr. 33.

7. The Complainant is served from the Respondent’s Buckingham 353 Line.  Tr. 145.  PECO Exh. 5 & 7.

8. The Complainant is fed on a fuse spur off of the Buckingham 353 Line.  Tr. 145.  

9. The Complainant is served off of a transformer that feeds seven residential customers.  Tr. 176-177.  There is a neighboring transformer that feed 11 customers and both are fed from a fuse out on the solid portion of the circuit.  Tr. 177.  

10.  The weather event known as Hurricane Sandy was a major event.  The storm was accompanied by heavy winds and rain.  The Respondent had more than 850,000 customers out of power.  Tr. 185.  PECO Exh. 8.  

11. The October 2012 Hurricane Sandy outage was caused by damage to a wire that affected the transformer that feeds the Complainant’s service.  Tr. 177.

12. In October, 2011, the Respondent performed tree trimming along the area servicing the Complainant.  Tr. 129.  PECO Exh. 7.  

13. The Respondent has a five year vegetation maintenance program.  Tr. 127, 131. 

14. The Respondent does mid cycle vegetation maintenance between the five year periods.  Tr. 128-129.  PECO Exh. 7

15.  The Respondent clears vegetation and trees back fifteen feet from the line.  Tr. 131.

16. The Respondent is not entitled to take more than the fifteen feet from the line and must ask the property owner’s permission if a tree needs to be trimmed further.  Tr. 132-133.  PECO may not take down a healthy tree without approval.  Tr. 137.  

17. On April 10, 2013, the Respondent examined the wires pictured in the Complainant’s Exhibit D.  The Respondent’s wires were the top two wires and were not hampered by or in contact with any vegetation.  Tr. 130-131. Complainant Exh. D.

18. During Hurricane Sandy, PECO had 300 crews doing vegetation work which is above the normal 100 crews.  Tr. 139.  PECO had an additional 969 personnel on hand just for vegetation management.  Tr.  144.   

19. It is not uncommon for repair crews to request for a vegetation crew to come out to clear vegetation so that the repairs can then be made.  Tr. 141.  

20. The major issue that PECO had during Hurricane Sandy was outages due to uprooted trees.  Tr. 137.  

21. During a major storm event, the Respondent uses a wire watcher to ensure public safety.  Tr. 183.

22. A wire watcher is trained to confirm that the wires down are PECO lines and to stay at the location until they are relieved or the situation is deemed not hazardous, but is not qualified to make repairs.  Tr. 183.

23. The storm hit on a Monday and PECO brought in additional crews on the Saturday before the storm actually hit in preparation.  Tr. 190.

24. PECO mobilized more than 3,000 employees, contractors and out-of-state crews prior to the storm.  Tr. 195-196.  

25. In assessment and restoration, the Respondent focuses first on hospitals and emergency response facilities and critical care customers.  Tr. 178-179.

26.  Once the hospitals, emergency responders and critical care customers are set, the Respondent turns to individual customers and focuses solely on the numbers.  Tr. 177.  PECO responds first to circuits and lines with the largest number of customer outages.  Tr.  177.  

27. Main lines are activated before smaller feeder lines and individual transformers.  Tr. 177-178.

28. If a customer indicated in PECO’s automated system that they had partial power, it would move them down in priority for service.  Tr. 187.  

29. The Estimated Time of Restoration is driven by PECO’s Operations Manager’s best estimate as to when the company would be able to restore power to the customer.  Tr.  187-188.  

30. On November 5, 2012, the Respondent found the issue causing the Complainant’s outage was a tree contacted and damaged a wire to the transformer on his street.  Tr. 205.

31. Once the damaged wire to the transformer was found to be the issue, a crew was dispatched and service was restored to the Complainant.  Tr. 205.

DISCUSSION

Preliminary Matters:

Section 5.331 of the Public Utility regulations indicates that: 
 (a)  A party to the Commission proceeding may conduct discovery. 

 (b)  A party shall initiate discovery as early in the proceedings as reasonably possible. In a proceeding, the right to discovery commences when a complaint, protest or other adverse pleading is filed or when the Commission institutes an investigation or on the record proceeding, whichever is earlier. 

52 Pa. Code § 5.331.

Discovery is also limited in cases where it (1) is sought in bad faith; (2) would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party; (3) relates to matter which is privileged; and (4) would require the making of an unreasonable investigation by the deponent, a party or witness.  52 Pa. Code § 5.361(a).  Requests for documents may be made by a party on another to inspect and copy designated documents.  52 Pa. Code § 5.349(a)(1).  The party upon whom the request is served shall make written objections within 10 days.  52 Pa. Code § 5.349(d).  See also 52 Pa. Code § 5.342.  
Under Section 5.421 of the regulations, subpoenas must be in written form with enough specificity to determine relevance, materiality and scope of the testimony or documents sought.  52 Pa. Code § 5.421(b)(1).  The opposing party has 10 days within the service of the subpoena to file objections to the request.  52 Pa. Code § 4.421(f).  Further, evidence will be excluded from the record if it will be repetitious or cumulative and not relevant to the proceedings.  52 Pa. Code § 5.401(a)(b).   


On March 29, 2013, the Complainant submitted correspondence which appeared to be a discovery request for PECO but also purported to reserve the right to request a subpoena for unnamed witnesses.  On April 10, 2013, PECO filed a Motion Objecting to the Complainant’s request for evidentiary information.  The Respondent indicated that the Complainant failed to make his request for information when his Complaint was initiated in December, 2012.  The Respondent also indicated that the Complainant’s request did not allow sufficient time for response by itself or the judge.  Further, PECO asserted that the request for subpoena should be denied because the Complainant did not follow the proper procedure for his request.  



The Complainant’s Complaint deals with the weather event that was known as Hurricane Sandy and the power outage that followed.  The Complaint does not raise any issues with the Complainant’s electrical service from PECO at any other time.  However, the Complainant requested documents such as “copies of all PECO correspondence related to Docket No. 2011-2271989, including any prior non-public correspondence by PECO to such docket.”  The request also asks for “all related inspections and reports to demonstrate its adherence and compliance with Sub Chapter “N” entitled Electric Reliability Standards.”  The Complainant requests “records and reports pertaining to Burdsal Avenue outages along with any other documentation.”  The request for this information is not relevant to the Complainant’s Complaint in this matter which dealt with the power outage after Hurricane Sandy.  


Complainant also makes requests for information for other customer accounts specifically those belonging to customers from Burdsal Avenue.  However, this information would violate the privacy of the other customers.  


Complainant’s request also seeks information such as “a detailed overview of how cost and any out-of- state or area crews paid for in responding to episodes such as Sandy and what overheads additives and/or profits are added to such cost.”  This information is not relevant to the Complainant’s complaint and is also proprietary in nature which is not covered under discovery rules as it could cause an “unfair economic or competitive advantage” if it is made public.  See 52 Pa. Code § 5.423(a)(1).  



Further, the Complainant had the opportunity at the hearing to address the issues raised in his request through his questions on cross-examination of PECO’s witnesses.  Some of the other information that the Complainant requested was included in the exhibits that PECO presented at the hearing and also through their witness testimony.  Based on all of the above, PECO’s Motion Objecting to Complainant’s Request for Evidentiary Information is granted.  

Service/Reliability Issue:

Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.

“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).


If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


If Respondent submits evidence of “co-equal” weight to refute Complainant’s evidence, Complainant has not satisfied the burden of proof unless it presents additional evidence opposing Respondent’s evidence.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.


The decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).


The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

The Complainant presented a prima facie case of inadequate service by showing that he lost service due to a storm event on October 29, 2012, and that service was not restored until November 5, 2012.  

However, the October 29, 2012 storm was a major event known as Hurricane Sandy.  The Respondent had more than 850,000 customers out of service.  The Respondent has a standard protocol in place that it follows in the event of an outage.  The question is whether that protocol is reasonable enough to explain satisfactorily why it took the Respondent from October 29th to November 5th to restore power to the Complainant.

It should be noted that PECO made significant preparation for Hurricane Sandy.  The storm hit on a Monday, and PECO brought in additional crews on the Saturday before the storm actually hit.  PECO mobilized more than 3,000 employees, contractors and out-of-state crews prior to the storm.  During Hurricane Sandy, PECO had 300 crews doing vegetation work which is above the normal 100 crews.  PECO had an additional 969 personnel on hand just for vegetation management during and after the storm.    

The Respondent conducted tree trimming along the Complainant’s service line in 2011.  The outage on October 29, 2012 was caused by a damaged wire that fed the Complainant’s transformer.  Since the storm was accompanied by strong winds and downpours, the damage was likely caused by the strong winds and rain.  The Respondent is not entitled to take more than the fifteen feet from the line and must ask the property owner’s permission if a tree needs to be trimmed further.  PECO may not take down a healthy tree without approval.  The major issue that PECO had during Hurricane Sandy was outages due to uprooted trees.  I find that the tree trimming schedule is reasonable, and that broken and uprooted trees were not caused by inadequate tree trimming.

During a major storm event, the Respondent uses a staged process, with public safety being the first priority.  The Respondent uses a wire watcher to ensure public safety.  A wire watcher is trained to confirm that the wires down are PECO lines and to stay at the location until they are relieved or the situation is deemed not hazardous, but is not qualified to make repairs.  It is not uncommon for repair crews to request for a vegetation crew to come out to clear vegetation so that the repairs can then be made.  In assessment and restoration, the Respondent focuses first on hospitals and emergency response facilities and critical care customers.  Once the hospitals, emergency responders and critical care customers are set, the Respondent turns to individual customers and focuses on main lines first.  Main lines are activated before individual transformers.  The Respondent addresses main lines first because they carry service to the most customers.  The Complainant is served off of a transformer that feeds seven residential customers.  There is a neighboring transformer that feeds 11 customers and both are fed from a fuse out on the solid portion of the circuit.  Unfortunately for the Complainant, because there was so much damage from the storm and so many PECO customers without power, the transformer that fed his power was a low priority.  
In terms of the Respondent’s automated systems, there is input by both the customer and PECO.  If a customer indicated in PECO’s automated call in system that they had partial power, it would move them down in priority for repairs and restoration.  Further, the Estimated Time of Restoration is driven by PECO’s Operations Manager’s best estimate as to when the company would be able to restore power to the customer which was difficult during the major weather event. While the Complainant contends that PECO’s system inaccurately determined that he had partial power which delayed his restoration, I find that this was due to information that he input himself when he contacted PECO’s automated system.  
On November 5, 2012, the Respondent found the issue causing the Complainant’s outage was a damaged wire to the transformer on his street.  Once the damaged wire to the transformer was found to be the issue, a crew was dispatched and service was restored to the Complainant.  
I find that the Respondent’s actions were in all respects reasonable and that the explanations and protocols successfully rebut the Complainant’s prima facie case.  Even assuming that the other customers that were fed off the transformer that also provided power to the Complainant were calling PECO to inform the company that they were without power too, because the transformer only fed seven customers it was a low priority after a major event that caused so many PECO customers to be without power.  The circumstances were unfortunate and I am sympathetic to the Complainant’s frustration with the delay of the restoration of his power, but the response was organized, orderly, appropriate and thorough, therefore, the Complainant’s Formal Complaint will be dismissed in the Ordering Paragraphs below.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3.
As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.
The Complainant failed to meet his burden of proof.

5.
The Respondent’s actions during the October 29, 2012 weather event known as Hurricane Sandy were reasonable; service was restored to the Complainant in as timely a manner as possible.
ORDER

THEREFORE, 
IT IS ORDERED: 

1. The Respondent’s Exhibit 24 is admitted into the record of this proceeding.

2. The Respondent’s Motion Objecting to the Complainant’s request for evidentiary information is granted.

3. The Complainant’s request for redaction of personal information is denied.

4. That the Formal Complaint of Gary Eckenrode v. PECO Energy Company is denied and dismissed.

5. That the Secretary’s Bureau shall mark Docket No. C-2012-2337839 closed.

Date:     August 1, 2013  






/s/











Marta Guhl









Administrative Law Judge
� 	While the Complainant has requested that his personal information be redacted from the public record, the Judge would note that these proceedings are public proceedings.  The information that the Complainant requested to be redacted is readily available through other search mechanisms.  Further, the Complainant has not presented any sort of compelling reason that the information should be redacted.  The Complainant did not indicate in his Complaint that he has a current protection from abuse order which would prompt personal information to be protected by the Commission.  As such, the Complainant’s request is denied.  





� 	The Complainant made a number of objections to the factual information contained in PECO’s late filed Exhibit 24.  Exhibit 24 contains the actual system print outs of customer contacts by the Complainant to PECO during the power outage from October 29, 2012 to November 5, 2012.  He disputed the accuracy of the information contained in the exhibit, specifically the call indicating that he had partial power and that other calls reflect only partial information.  He further disputes that this record is all inclusive of the calls that he made during this particular power outage.  Complainant also disputes the accuracy of PECO Exhibits 3, 4 and 5 which were submitted and admitted into the record at the hearing on April 10, 2013 with no objection from the Complainant.  None of the Complainant’s objections to PECO Exhibit 24 are legal objections to the document that would be a basis to block its admission into the record.  The accuracy of a document is not a legal objection and the Complainant had the right to rebut the information regarding the customer contacts at the hearing, as it was discussed by PECO’s witnesses at that time.  PECO’s witness also testified at the time of the hearing regarding all the customer contacts during the power outage caused by Hurricane Sandy.  Exhibit 24 serves to supplement that testimony with the actual system generated contacts for that time period.  There is nothing to indicate that this is not the complete record of customer contacts from the Complainant to PECO and the Complainant had the right to testify regarding his communications with PECO during and after the storm at the hearing.  Due to all of the above, the Complainant’s objections are overruled and PECO Exhibit 24 is entered into the record.  
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