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Re: PECO Energy Company Competitive Default Service Program Biddin

Dear Secretary McNulty:

Enclosed are an original and three (3} copies of the Petition for Reconsideration
to be filed in the above-referenced matter as well as a Certificate of Service.

If you have any questions or concerns regarding this matter, please do not
hesitate to contact me at 617-535-4069.
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Shell Energy Services Co., L.L.C. (“Shell Energy”) respectfuily petitions the

Petition for Reconsideration

Commission to reconsider its Secretarial Letter issued on August 22, 2000 in the above-
referenced matter pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572. As
demonstrated herein, Shell Energy has complied with each of the Commission’s
requirements for Competitive Default Service (“CDS”) as contained in PECO Energy
Company’s (“PECO”) April 6, 2000 Request for Proposal (“RFP”). Each of the five
issues identified in the Secretarial Letter as justification for rejection of the bid were in
fact fully addressed by Shell Energy. Specifically, Shell Enérgy submitted a conforming
plan to provide generation and capacity, will abide by the relevant code of conduct, has
agreed to a commercially reasonable “force majeure™ clause, will accommodate changes
to the CDS as set forth in the PECO/Unicom Settlement, and has provided detailed and
appropriate financial information, all in accordance with the RFP. Shell Energy
emphasizes that the RFP states that the CDS contract “will be awarded to the qualifying
bidder offering the lowest price.” Exhibit B at § §7, p. 5.

Accordingly, Shell Energy believes that careful consideration of both its August
11, 2000 Bid to provide CDS, and subsequent negotiations and commitments made by
Shell Energy concerning its bid, compels the conclusion that Shell Energy’s bid

conformed in all material respects with the RFP, and that Shell Energy is entitled to be



awarded the right to provide? CDS. This right will be subject to successful EDI
integration testing, establishment of data protocols and information exchange with PECO,
and the finalization of a definitive agreement between the parties approved by the
Commission. Shell Energy also has been informed that PECO plans to go forward with
the bilateral negotiation process at this time to attempt to select a CDS provider. Shell
Energy is concerned that the bilateral negotiation process will undercut its ability to
enforce its rights under the RFP as the rightful qualifying bidder and therefore requests
expedited review of this Petition. Shell Energy also requests the Commission to stay the
bilateral negotiations to the extent necessary to preserve Shell Energy’s rights under the
RFP. Finally, to the extent the Commission desires additional clarification of the
information contained herein, Shell Energy is available to appear at hearing.

In support of this Petition, Shell Energy respectfully states as follows:
Summary of Argument

1. Shell Energy has met or exceeded all of the bid requirements set out in the
RFP through its August 11 Bid, and supplementary discussions with the Commission
Staff, PECQ and the Office of Consumer Advocate (“OCA”). During the two weeks that
Shell Energy discussed the bid with the Commission Staff, PECO, and the OCA, Shell
Energy addressed each concern regarding the qualification of the Bid. Shell Energy
further maintains that the bilateral negotiation process is unnecessary as Shell Energy has

already provided the lowest priced qualified bid as outlined in the RFP.



2. Shell Energy received a Secretarial Letter on August 22, 2000 rejecting
the August 11 Bid for the following stated reasons:
¢ Shell Energy did not provide an adequate plan to procure generation
and capacity to serve the CDS customers with sufficient levels of
reliability;
o Shell Energy refused to abide by the Commission’s recently adopted
Code of Conduct;
o Shell Energy’s ‘force majeure’ clause would provide for a regulatory
out in the event that PJM Operating Rules would change in any way;
e Shell Energy’s most recent bid did not provide for changes to CDS as
found in the PECO/Unicom Settlement;
o Shell Energy had refused to provide creditworthiness documents--
balance sheet and income statement--for its CDS subsidiary.
3. Shell Energy reiterates that it has already addressed each of these issues.
Shell Energy provided to the Commission and the OCA by letter dated August 18, 2000,
detailed and confidential material regarding its CDS load analysis, pricing projections,
and supply plan to assure the Commission of its plan to provide reliable service to CDS
consumers. Second, Shell Energy states that it will comply with the Commission’s
recently adopted statewide Code of Conduct. Third, the Commission Staff, PECO, and
the OCA did not object to Shell Energy’s insertion of a Force Majeure clause -- a
standard clause in all commercial contracts -- each of those parties only disagreed on the
specific wording of the clause, which Shell Energy agreed to negotiate with PECO.

Fourth, Shell Energy complied with each requirement set forth in the April 6, 2000 RFP



which included all modifications to the CDS process found in the PECO/Unicom
Settlement. Fifth, Shell Energy has provided documents necessary to prove its
creditworthiness, including confidential financial information provided to the
Commission and the OCA in the letter dated August 18, 2000.

4. Apparently, due to miscommunications or misunderstandings, Shell
Energy’s clarifications of these issues do not appear to have been taken into consideration
when Shell Energy’s August 11 Bid was reviewed. The process for reviewing CDS bids
is defined by the RFP. Shell Energy fully believes that the Commission’s intent has been
to oversee this unique process in a manner that protects the rights of all bidders consistent
with the terms of the RFP and the principles of a fair, nondiscriminatory process. See,
e.g., Lutz Appellate Printers, Inc. v. Commonwealth, et al., 485 Pa. 559, 566 (1979) (state
authorities subject to public bidding laws should exercise “sound discretion” in
determining whether a lowest price bidder “qualifies” and thus should be awarded a
public bidding contract pursuant to the terms of the bid). Thus, Shell Energy
respectfully requests the Commissioners to review Shell Energy’s August 1 Bid, along
with the commitments reiterated below, in reconsidering the August 22 Secretarial Letter.
Background

5. On April 28, 1998, PECQO filed its Joint Petition for Settlement of its
Electric Restructuring Case (the “Settlement”) (Docket Nos. R-00973953 and P-
00971265). PECO modified its Settlement on March 24, 2000 by filing its Joint Petition
for Settlement of its Application for Approval of (1) A Plan of Corporate Restructuring,
Including the Creation of 2 Holding Company and (2) the Merger of the Newly Formed

Holding Company and Unicom Corporation (the “Merger Settlement”) (Docket A-




110550F0147). Under Issue L, Paragraph 38 of the Settlement, and Paragraph 52 of the
Merger Settlement, PECO described the procedures for a CDS bid process which require
20% of PECO’s residential and commercial customers to be assigned a default service
provider other than PECO, or an affiliate of PECO, by January 1, 2001. Paragraph 38 of
the Settlement and Paragraph 53 of the Merger Settlement requires the Commission to
establish and maintain terms and conditions for the CDS bidding.
6. On April 6, 2000, the Commission approved the RFP to provide CDS for

20% of PECQ’s electric residential customers as required by the Settlement and as
modified by the Merger Settlement. The RFP established criteria to qualify bidders to
serve as the competitive default service provider. Importantly, the RFP states that:

the Commission will determine the winning bid and award

the right to serve as CDS provider. The bid will be

awarded to the qualifying bidder offering the lowest price

[emphasis added]. '
The April 6, 2000 RFP is attached as Exhibit A.

7. After the RFP issued, Shell Energy met with Commission Staff to discuss

a potential “enhanced” CDS bid, which it submitted on June 1, 2000. While Shell
Energy’s June 1 bid did not conform in all respects to the form requested in the RFP, it
proposed a more complex and enhanced bid that Shell Energy believed would inure to the
benefit of Pennsylvania consumers. At that time, only one other entity submitted a bid in
response to the RFP, which also did not conform to the form requested in the RFP.
Throughout the month of July, Shell Energy sought opportunities to discuss its proposal
with the Commission Staff and the OCA. Shell Energy did not speak directly with the

Commissioners during this time because the June 1 Bid was before the Commission for

consideration.




8. Shell received a Secretarial Letter dated July 31, 2000 from Secretary
James McNulty indicating that Shell Energy’s bid was non-conforming (Attached as
Exhibit B). The letter indicated that Shell Energy should contact the Commission Staff if
Shell Energy was “willing to revise [its] proposal to meet the bid qualifications of the
request for proposal.” Thereafter, Shell Energy contacted Commission Staff to discuss
modifying the bid to meet all qualifications of the RFP. After further discussions,
Commission Staff faxed to Shell Energy on August 9, 2000 a “top-eleven” list of reasons
why the Staff believed Shell Energy’s June 1 Bid did not conform to the criteria set forth
in the RFP. At the same time, the Commission extended the deadline for Shell Energy to
refile its bid until August 11, 2000. In response, Shell Energy filed a revised bid with the
Commission on August 11, 2000.

9. After Shell Energy filed its revised conforming bid with the Commission,
PECO offered its opinion about the qualification of the second bid. On August 17, 2000,
PECO circulated a list of “non-starters” and “arecas of concern” regarding the August 11
Bid (Attached as Exhibit C). Although Shell Energy was concerned with PECO’s
substantial role in critiquing the bid, Shell Energy addressed the listed concerns in the
interest of fulfilling the promise of the Settlement and reaching closure on the CDS
award. To address the listed concerns, Shell Energy participated in a conference call on
August 18, 2000 with Commission Staff, the OCA, and representatives of PECO. During
this conference call, the participants discussed each of the “non-starters” and “areas of
concern” including the Code of Conduct, Force Majeure, and CDS revision issues. At
the same time, Shell Energy provided the Commission a confidential letter with detailed

information regarding its CDS load analysis, pricing projections, and supply plan, as well




as its financial backing.' In further attempting to demonstrate the qualification of the
August 11 Bid, Shell Energy later conferenced with the OCA on August 22, 2000.2
10.  Notwithstanding these discussions and commitments, Secretary McNulty

sent a Secretarial Letter to Shell Energy on August 22, 2000 indicating that “we are not
satisfied that the second bid conforms with the Request for Proposal (RFP) to provide
CDS” (Attached as Exhibit D). Secretary McNulty identified several reasons why “we
are rejecting Shell Energy’s second bid as being non-conforming with PECO’s RFP”:

Generally, Shell has not provided an adequate plan to

procure generation and capacity to serve the CDS

customers with sufficient levels of reliability. Shell is

refusing to abide by the Commission’s recently adopted

‘Code of Conduct.” Shell’s ‘force majeure’ clause would

provide for a regulatory out in the event that PJM

Operating Rules would change in any way. Shell’s most

recent bid does not provide for changes to CDS as found in

the PECO/Unicom Settlement. Finally, among other

issues, Shell has refused to provide creditworthiness

documents--balance sheet and income statement--for its
CDS subsidiary.

11.  On August 25, 2000, Shell Energy sent a letter to the Secretary requesting

guidance as to why Shell Energy’s August 11 Bid failed to conform to the RFP (Attached
as Exhibit E).
Shell Energy Has Addressed Each of the Five Issues Cited in the August 22
Secretarial Letter and Its August 11 Bid Conforms in all Material Respects with the
CDS RFP

12.  Shell Energy respectfully contests the grounds provided in the August 22

Secretarial Letter for rejecting its August 11 Bid. Indeed, as noted above, Shell Energy

has already addressed each of these issues and believes that it has successfully met the

' Shell Energy requests that the August 18 confidential letter and its bulk attachments be incorporated
herein by reference, while maintaining its confidential status.
? Shell Energy spoke with Mr. Sonny Popowsky, the OCA, during this conference.




CDS RFP requirements. Importantly, the reasons set forth in the August 22 Secretarial
Letter do not take into account discussions between Shell Energy, Commission Staff, the
OCA, and PECO in which Shell Energy specifically agreed to comply with the bid
qualifications at issue,

13. On August 18, 2000, Shell Energy discussed with Commission Staff and
the OCA various questions and clarifications set out in the attached definitive list of
“non-starters” and “areas of concern” regarding Shell Energy’s August 11 Bid. As
Commission Staff instructed, Shell Energy also clarified its CDS bid with the OCA on
August 22, 2000. During this, and previous conferences, Shell Energy agreed with and/or
answered each of the comments listed in PECO’s attachment.

14.  The issues cited by the August 22 Secretarial Letter for rejecting Shell
Energy’s August 11 Bid were simply a recitation of the “non-starters” and “areas of
concern” previously listed by PECO. The Secretarial Letter cited these reasons even
though Shell Energy already addressed each of these concerns. Shell Energy sets forth
all of PECQ’s, the Commission Staff’s, and the OCA’s concerns again below to
demonstrate to the Commission that Shell Energy’s August 11 Bid does in fact conform
to the RFP and thus qualifies as the lowest-priced CDS bid.

The “Non-Starter” List

15.  During conferences with Commission Staff, the OCA, and PECO as
described above, Shell Energy addressed each and every point listed on the “non-starter”
list. Even though Shell Energy questions the propriety of PECO’s involvement in issuing
such demands, Shell Energy responded to each concern to ensure the Commission that its

August 11 Bid qualified under the terms of the RFP.




16. T-1; T4 — Objections to Shell Energy’s language regarding a
customer’s inability to switch from Shell Energy because of arrearage in payment
(Requests that Shell Energy revise its bid to clarify that Shell Energy will not
provide billing/credit/collections services and to remove inconsistent language
suggesting otherwise).

During discussions with PECO and Commission Staff, Shell Energy agreed that
customers in arrears can switch providers because Shell Energy will not provide
billing/credit/collection services. At that time, Shell Energy agreed to remove any

inconsistent language.

17. T-11 — Objections to Shell Energy’s proposed “Code of Conduct.”
Requests that Shell Energy comply with the newly enacted statewide Code of
Conduct.

Shell Energy attempted to clarify with the OCA that it agreed to comply with the newly
enacted statewide Code of Conduct in its role as CDS provider. To the extent this was
not clarified, Shell Energy reaffirms that position here.

18.  Appendix A: E(1) - Objections that Shell Energy’s clause regarding
Changes in Laws of Governmental Authorities constituted an impermissibly broad
“reopener.”

The Commission Staff was concerned with what it considered a “reopener” in Shell
Energy’s bid. The Staff indicated that it appeared that Shell Energy was attempting to
avoid a rate cap on Provider of Last Resort prices. In response to the Commission Staff’s
and PECO’s concern, Shell Energy clarified that it will not increase CDS rates above the
then-applicable PECO Energy shopping credit for the CDS term or exercise the same

rights as PECO under Section 38(e) of the 1998 Settlement and its current tariff, without

secking Commission approval.




19.  Appendix A: E(2) — Objections to Shell Energy’s language regarding
indemnification by stating that any indemnification from PECO must be subject to
the limitations contained in Rules 12.1 and 12.2 of PECO’s Electric Service Tariff
and that Shell Energy must in turn indemnify PECO for claims arising from Shell
Energy’s acts or omissions.

On August 18, Shell Energy agreed with the above comments regarding indemnification.

20. Appendix A: E(3) - Objections to language regarding Shell Energy’s
ability to assign the Provider of Last Resort contract by stating that assignment to
PECOQ’s affiliate was unacceptable and that no assignment may occur to other EGS
without PECO’s consent.

On August 18, Shell Energy agreed with the above comments regarding assignment.

21.  Appendix A: E(4) — Objections that Shell Energy’s Force Majeure
clause was too broad and thus needed revision.

Both the Commission Staff and PECO objected to the breadth of Shell Energy’s standard
Force Majeure as originally drafted, even though a standard Force Majeure clause is an
essential part of any commercial contract, and the REFP did not specifically prohibit such
a clause. Importantly, during the August 18 conference call, neither PECO nor the
Commission Staff objected to the inclusion of a Force Majeure clause; rather each only
requested to negotiate the terms of the clause. Shell Energy, the Commission Staff, and
PECO discussed revisions to the Force Majeure clause during their August 18 conference
call. All three parties agreed that reasonable force majeure language would be
acceptable. Shell Energy remains ready and willing to negotiate commercially

reasonable force majeure language.
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The Areas of Concern

22. Q2(c) — Objections that, in order to enable the Commission to
adequately assess reasonableness of Shell Energy’s supply plan risk, Shell Energy
needed to specify relative percentages of supply to be arranged in advance versus
that to be obtained on spot market.

Shell Energy provided by letter dated August 18, 2000, detailed and confidential material
regarding Shell Energy’s CDS load analysis, pricing projections, and supply plan to the
Commission and the OCA. Shell Energy provided this information despite the fact that
the RFP did not specifically require such detailed and confidential information. Even
though Shell Energy provided this information, and affirmed that it can and will meet all
reliability and renewable resource generation requirements set forth in the RFP, its bid
was still rejected because, “Shell has not provided an adequate plan to procure generation
and capacity to serve the CDS customers with sufficient levels of reliability.” However,
the Commission Staff has not offered any explanation as to how Shell Energy’s plan is
deficient. Shell Energy has provided the Commission with the information to confirm its
ability to procure generation, and Shell Energy has affirmed that it can and will do so.

To the extent Shell Energy’s Plan is inadequate to Commission Staff, it appears
that only entities owning generation or having long-term generation commitments can, in
the Commission Staff’s view, serve the CDS load. This limits potential bidders primarily
to utilities (or their affiliates) and is respectfully, in contradiction to the purpose of the
CDS bid. Without revealing in this pleading the confidential material provided on
August 18, a supplier that utilizes a variety of supply strategies, including longer-term
commitments supplemented by spot-market purchasing, can serve CDS customers
reliably and economically. It also bears repeating that it is ultimately PJM

Interconnection’s responsibility to maintain the reliability of service to retail consumers.
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Shell Energy would not have worked so diligently to make a first and second CDS bid if
it could not provide reliable and economically viable service. It appears that Shell
Energy’s August 18 submission and the reality of its reliable supply plan was
misunderstood or ignored in the decision to reject the CDS bid.

23, Q2(d) - Shell Energy needed to detail plans for obtaining required
renewable supply.

The August 18, 2000 letter also sets forth the renewable supply plan.

24. Q(4)(g) — Shell Energy needed to provide balance sheets and to
delineate the financial relationship to its parent.

In response to this request, Shell Energy provided to the Commission and the OCA a
confidential copy of its “Revolving Credit and Cash Management Agreement.” In
addition, because Shell Energy is a wholly owned subsidiary of Shell Oil Company, Shell
Energy provided the Commission with a copy of Shell Oil Company’s most recent
financial report. Because Shell Energy’s financial statements are subsumed in Shell Oil
Company’s statements, Shell Energy is unable to provide more detailed information. It
bears emphasis that it is unreasonable to reject Shell Energy’s CDS bid because Shell
Energy -- an EGS licensed by the Commission with a substantial level of revolving credit
-- could not provide balance sheets in the specific form desired by the Commission Staff.
The Commission Staff has apparently overlooked that, due to the nascent nature of the
market, the RFP specifically anticipated participation by new entities that might not have
the ability to provide their own financial track records. Thus, the RFP specifically stated
that when bidders are unable to provide their own financial statements, the financial

statements of parents (or grandparents) would suffice. See Exhibit B, § Q(4)(g), p. 2.
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Thus, it would be inappropriate to disqualify Shell Energy because it provided financial
information of its parent, as anticipated under the RFP.

25.  Q7(a) — Shell Energy needed to clarify that use of an agent would not
absolve Shell Energy from Chapter 56 compliance.

Shell Energy has already stated that it agrees that the use of an agent does not absolve
Shell Energy from the requirements of Chapter 56.

26.  S3— Shell Energy needed to provide a required table showing rate
comparisons.

Shell Energy has agreed to provide a rate comparison table; however, for the purposes of
this Petition for Reconsideration, Shell Energy emphasizes that its CDS rates will match
PECO’s rates and rate structure.

27.  T1; T6; Appendix A: A — Shell Energy needed to clarify what are
“rights,” “credits,” and “benefits” referred to under Paragraph 38 of PECO’s
Settlement.

As Shell Energy discussed with Commission Staff and the OCA, Shell Energy will abide
by PECO’s Restructuring Settlements, as approved by the Commission, with regard to

credits, benefits or rights, if any, available under these Settlements.

28.  T7 —-PECO maintained that the assignment of customers should not
be 20% of each “strata” of customers as Shell Energy states.

During discussions, Shell Energy and PECO reached resolution regarding the technical
aspects of assignment by strata and forward load.

29.  Appendix B(2) - PECO stated that Shell Energy needed to comply
with the Commission’s approved methodology for PECO regarding any monthly
pricing provision. PECO also stated that Shell Energy must clarify that it intends to
track shopping credit.

See Answer to concern listed in Paragraph 26 above.




30.  Appendix B(2) -PECO stated that Shell Energy needed to delete the
second and third sentences and “etc.”

See Answer to concern listed in Paragraph 26 above.

31.  Appendix A(C) —- PECO stated that it cannot provide Shell Energy
with certain load forecast information as requested because forward load forecasts
can only be derived by running normal temperatures through load curves.

See Answer to concern listed in Paragraph 28 above.

32. The comments provided in Paragraphs 16-31 answer every concern posed -
by PECO and the Commission Staff regarding the qualification of Shell Energy’s August
11 Bid. More importantly, these comments fully answer all five of the reasons cited in
the August 22 Secretarial Letter as to why Shell Energy’s bid was rejected. The CDS
RFP makes clear that the bid must be awarded to “the qualifying bidder offering the
lowest price.” Shell Energy clearly has offered the lowest price, and under a reasonable
review of the facts, Shell Energy believes its August 11 Bid meets or exceeds all of the
bid qualifications in the RFP.

33.  Considering the above, Shell Energy believes that its bid has “won” the
CDS RFP and the right to serve CDS customers. Shell Energy sincerely hopes that the
Commission will reconsider the announcement rejecting the bid and, in turn, allow its
CDS proposal to succeed. Shell Energy believes awarding it the CDS bid at this time is
in the best interest of Pennsylvania consumers by providing stable prices while
contributing to the further development of a competitive market. Shell Energy fully
supports this CDS effort and the important part CDS plays in the Commonwealth’s

successful implementation of retail electric competition.




® ®

WHEREFORE, Shell Energy respectfully requests the Commission to reconsider the
August 22 Secretarial Letter rejecting Shell Energy’s August 11 Bid and based on all the
evidence presented, find that Shell Energy submitted a qualified bid and thus should be
awarded the CDS RFP according to the terms of the RFP. In the interim, Shell Energy
respectfuily requests the Commission to stay the bilateral negotiation process to the
extent necessary to allow determination of Shell Energy’s rights to provide CDS under

the RFP.

Respectfully Submitted,

Gregory Larence 7
McDermott, Will & Emery

600 13 Street, N.W.
Washington, D.C. 20005-3096
(202) 756-8000

~-and --

Jason M. Levy
McDermott, Will & Emery
28 State Street
Boston, MA 02109-3800
(617) 535-4000
Counsel for
Shell Energy Services Co., L.L.C.

Dated: September 6, 2000
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Verification

I, Randall E. McCrea, hereby state that the facts above set forth are true and correct to the
best of my knowledge, information, and belief and that 1 expect to be able to prove the
same at a hearing held in this matter. [ understand that the statements herein are made
subject to the penalties of 18 Pa. C. S. § 4904 (relating to unsworn falsification to
authorities).

Dated: September 6, 2000 W"

Randall E. McCrea
Manager Regulatory Affairs
Shell Energy Services Co., L.L.C.

{Original signature page to follow by mail)
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Before the
Pennsylvania Public Utility Commission

Certificate of Service

I hereby certify that I have this day served a true copy of the foregoing document
upon the participants, listed below, via overnight mail in accordance with the
requirements of 52 P, A, Code § 1.54,

Office of Trial Staff

Pennsylvania Public Utilities Commission
Putnick Building, Third Floor

901 North Seven Street- Rear

Harrisburg, PA 17102

Office of Small Business Advocate
Commerce Building, Suite 1102
300 North Second Street
Harrisburg, PA 17101

Sonny Popowsky

Office of Consumer Advocate
555 Walnut Street

Fifth Floor, Forum Place
Harnisburg, PA 17101-1923

Delia Stroud, Esq.
PECO Energy Company
2301 Market Street
P.O. Box 8699
Philadelphia, PA 19101

e

Jasmﬁ L

MecDermott,\ Will & Emery
28 State Street

Boston, MA (2109-3800

(617) 535-4000

Counsel for
Shell Energy Services Co., L.L.C.
Dated: September 6, 2000
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Request For Proposal
PECO Energy Rules for Competitive Default Service
April 6, 2000

The purpose of this Request for Proposal (RFP) is to provide rules for the qualification

- of Competitive Default Service ("CDS") bidders, the selection of the winning bidder, and
the terms and conditions of the provision of CDS under Issue L, Paragraph 38 of PECO
Energy Company's Joint Petition for Settlement of its Eiectric Restructuring Case, as
modified by PECO Energy Company's Joint Petition for Settlement of its Application for

- Approval of (1) A Plan of Corporate Restructuring, Including the Creation of a Holding
Company and (2) the Merder of the Newly Formed Holding Company and Unicorn
Corporation (Docket A-110550F0147).

Qualification of CDS Bidders

Q1. All interested CDS bidders will prepare a qualification package and submit
that package to the PAPUC no later than May 12, 2000, and thereafter, on May 1 of the
year prior to the first year of a new CDS term. Notice of the Commission's request for
the qualification packages of CDS bidders has been posted in the Wall Street Journal,
on the Power Marketer Internet Website and in the Philadelphia Inquirer. Future
notices will be posted on or about March 1 of the year prior to the first year of a new
CDS term. Copies of the CDS qualification packages will also be submitted by bidders
to the Office of Consumer Advocate.

Q2. The qualification package must, at a minimum, include:

(a) License to operate as an electric generation supplier in the
Commonwealth of Pennsylvania;

(b) FERC certification as a power marketer in the United States of
America;

(c) A description of the CDS bidder's proposed pian to provide the
generation necessary to provide CDS;

(d) A description of the CDS bidder's renewable resources and plan for
ensuring that the renewable conditions of the seftlement found at Paragraph 38(b) are
met;

(e) Any other information that the CDS bidder believes is relevant to the
Commission in its determination of suitability for providing CDS service.

Each CDS, as a qualification for bidding, is required to prove that: it meets or
exceeds the Pennsylvania-New Jersey-Maryland ("PJM") Interconnection's
creditworthiness standards for the full amount of the estimated CDS load obligations;
and, that it can secure the increased bonding amounts required for CDS.



Q3. To be eligible to bid, an electric generation supplier must meet all applicable
obligations-that PJM ascribes to-a load serving entity and be a signatory of the PJM
Reliability Assurance Agreement as amended and/or superseded.

Q4. The CDS bidder's qualification package must include:

(a) A description of any and al! indictments or pending litigation by any federal,
state or local jurisdiction relating to CDS. bidder.

(b) A list of all criminal convictions within the last five years relating to CDS
bidder.

(c) Alist of all civil penalties, judgments, consent decrees and other sanctions
within the last five years, as a result of any violation of any law, rule, regulation or
ordinance in connection with its business activities relating to CDS bidder.

(d) A list of all actions occurring within the last five years which have resulted in
revocations or suspension of any permit or authority to do business in any jurisdiction
relating to CDS bidder.

(e) A list of all actions within the last five years that have resulted in the barring
from public bidding related to CDS bidder.

(f) Alist of all bankruptcy and other similar proceedings within the last five years
refated to CDS bidder.

() Financial statements adequate to properly present their current and
expected future financial condition. At a minimum, income and balance sheets
prepared not more than three months prior to the bid should be included. If the CDS is
newly formed then the same should be submitted for parent and if necessary
grandparent. Partnerships should submit the same information for all participants.

Q5. The CDS bidder's qualification package must include a description, in detail,
of any situation in which the CDS bidder or any guarantor (either alone or as part of a
joint venture), or a subsidiary of CDS bidder or any guarantor, defaulted or was deemed
to-be in noncompliance of its contractual obligations to deliver energy, explaining the
situation, its outcome and all other relevant facts associated with the event described.
The name, title and telephone number of the principal manager of the customer/client
who asserted the event of defauit or noncompliance must also be listed.

Q6. The CDS bidder's qualification package shall include:

(a) A description of any instances in the last two (2) years in which any domestic
affiliate or related entity of the CDS bidder has experienced any event listed in Q4,
above associated with the sale of electricity.

2



(b) A description of any other present facts known to CDS bidder or guarantor
that might reasonably be expected to adversely affect its ability to perform any aspect
of CDS, including an instance in which any guarantor, or any officer, director, partner or
. member of the CDS bidder, has expérienced any of the events listed in Q4, above and
where the event reasonably could be expected to adversely affect-the CDS provider's
ability to perform any aspect of CDS.

Q7. CDS bidders must:
(a) Present a detailed plan and description of its data exchange capabilities.

! (b) Perform functions including switching generation suppliers, ¢all center
activities related to generation supply, generation pricing, and related customer
inquiries, EDI/EDEWG transactions, disputes and disputes resolution related to electric
generation supply, and comply with PECO Energy's Electric Generation Supplier
Coordination Tariff (Supplier Tariff).

Q8. PECO EDC will perform the following customer care functions: billing, credit,
collections and notices, physical termination, restoration of service after a physical
termination, maintenance and répair of PECO EDC-owned meters, reading of non-
advanced PECO EDC-owned meters, administration of universal service programs
(CAP, LIURP, CARES and Hardship), call center activities related to meter reading,
billing and distribution system outages and emergencies, and discontinuance of
service,

Q9. The CDS bidder warrants that all information provided to the Commission
for the purpose of qualification is true, timely and accurate.

Q10. PECO EDC will make available general information related to its affected
customer classes including the expected number of PLR customers by rate class and
rate strata and the number of PLR customers who have previously selected an EGS.

All bidders receiving the data shall provide affidavits that any customer information
provided by PECO EDC for the purposes of preparing its CDS bid shall be used for that
purpose only. PECO EDC will hold a technical conference on April 12, 2000 and
thereafter, on April 1 of the year prior to the first year of a new CDS term, to answer
questions related to CDS.

Selection of CDS Provider
S1. On or before May 12, 2000, and thereafter, on May 1 of the year prior to the

first year of a new CDS term, bidders will submit bids to the PA PUC for energy and
capacity and associated transmission service sufficient to serve twenty percent of



PECO's residential, residential heating and residential off peak customers. A copy of
the bid package must be served on the Office of Consumeér Advocate.

S§2. The term of the bid must cover a three year period starting with January 1,
2001 12:00:01 am, and thereafter, on January 1 of the first year of a new CDS term.
CDS for an individual customer will begin with the customers first meter read date after
January 1, 2001 12:00:01 am ‘and continue through the customer's first meter read date
after December 31 of the last year of the term of years over which CDS service is bid.

S3. The CDS bidder must submit energy and capacity market pricing bids
utilizing the exact block rate structure and rate design including any proportionality
between rates and rate schedules for each affected customer class, that is, Rates R,
RH, OP, and RT. Any bid deviating from this structure wiil be rejected. The CDS
bidder will set forth a comparison of its rates that conforms to the "residential bill
comparisons” data requirement. Comparisons should be tabular and show the
difference, on both a dollar and percentage basis, between the CDS' bid price and
PECO's comparable rates for each rate category. [n any event prices may not exceed
PECO Energy's Commission-approved PLR rates.

S4. CDS prices must be of a fixed rate for the term.

S$5. PECO's EDC or divisions or PECO's divisional or affiliated EGSs may not
bid (either directly or as a partner or participant in any business combination with a
bidder) on CDS service.

S6. Any EGS or consortium of EGSs that (1) are not affiliated with PECO EDC,
(2) are licensed by the Commission, (3) meet applicable terms, conditions and
standards for CDS and (4) have met the qualifications to be a bidder, may bid to
provide CDS.

S7. Not later than July 1, 2000, and thereafter, on July 1 of the year prior to the
first year of a new CDS term, the Commission will determine the winning bid and award
the right to serve as CDS provider. The bid will be awarded to the qualifying bidder
offering the lowest price.

TERMS AND CONDITIONS OF SERVICE

T1. A customer assigned to CDS retains the right to elect a competitive EGS or
return to PECO default providér of last resort at any time at no charge pursuant to
Commission approved procedures.

T2. On or before October 15, 2000, and thereafter, by October 15 of the year
prior. to the first year.of a new CDS term; the CDS provider will be responsible for
notification of customers of their selection in the random lottery, the terms and
conditions of CDS including the opportunity to return-to PECO default provider of last

4



resort and a check off box to indicate such selection response to be returned to the
CDS provider no later than'November 15, 2000, and thereafter, no later than November
15 of the year prior to the first year-of a new CDS term.

.. T3. The CDS provider is responsible for all administrative costs of switching the
customer to CDS including notification. PECO shall establish, in conjunction with the
EDEWG, a standard transaction'to support CDS transactions no later than July 1, 2000,
and thereafter, no later than July 1 of the year prior to the first year of a new CDS term.
The rules and protocois imposed by PECO upon the CDS provider with respect to
customers being added to the CDS, switching to the CDS or returning to the CDS shall
be identical to the rules and protocols used by PECO with respect to its PLR customers,
including not requiring any further notice beyond that which is required by section T2
above, and not requiring a ten-day waiting period.

T4. if a customer returns to the CDS provider for any reason, the customer will
receive service from the CDS provider on the same terms and conditions and at the
same rate available to other CDS customers.

T5. The CDS provider has an obligation to abide by all applicable regulations
including but not limited to: Chapter 54 Electric Generation Customer Choice, Chapter
55 Noncarrier Rates and Practices, Chapter 56 Standards and Billing Practices for
Residential Utility Service, and Chapter 57 Electric Service.

T6. The CDS provider shall be required to accept all customers assigned to
CDS service.

T7. PECO EDC will make the initial random selection of customers to be
assigned to CDS subject to the Commission's review and oversight.

T8. If, on September 1 of each year, the number of residential customers served
by the CDS provider has fallen below 17%, a further random selection of customers
shall be assigned to CDS service to restore the number of customers for the 20% level.

T9. The further random selection shall be chosen from the customers (not
already assigned to CDS service) served by EGSs other than PECO.

T10. Unless otherwise delineated in this document, the CDS provider of last
resort will assume all responsibilities and obligations associated with provider of last
resort service that are specified by the Commission.

T11. The CDS provider will be subject to all competitive safeguards and code of
.conduct regulations established by the Commission. Solely for the purpose of applying
any code of conduct or related Commission regulations, a CDS will be considered an
EDC. No EGS affiliated with the CDS shall condition the sale of electricity upon the
customer's agreement to return to PECO as the provider of last resort-default supplier.



T12. As a condition of CDS, the CDS provider will post a security bond of
$2,500,000. The proceeds of the bond will be used to facilitate the reversion of CDS
customers to PECO PLR service resulting from a default by the CDS provider. This
. bond will'be in addition to any licensing bond the EGS acting as CDS would have. In
the event of a CDS provider default, all CDS customers will receive PLR service from
PECO EDC for a period of not less than twelve months from the date of default.

T13. The CDS provider shall be subject to the terms and conditions of the
PECO Supplier Tariff and Metering and Billing Specifications approved by the
Commission in terms of its interactions with the PECO EDC.

T14. PECO EDC shall establish data protocols and information exchanges
which allow the CDS to estimate its load obligations based upon the CDS customer list.

WDC99 312048-1.058385.0011
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COMMONWEALTH OF PENNSYLVANIA
' PENNSYLVANIA PUBLIC UTILITY COMMISSION

P.O. BOX 3265, HARRISBURG, PA 17105-3265

IN REPLY PJ EAsE
REFER TO OUR ALE

JULY 31, 2000

GREGORY K LAWRENCE ESQUIRE
MCDERMOTT WILL & EMERY

600 13™ STREEET NW
WASHINGTON DC 20005-3096

Fe: PECO CDS Frogram Bidding

Dear Mr. Lawrence:

We have reviewed your proposal to provide competitive default service (CDS) for
a portion of the electric residential customers in PECO Energy Company’s service
territory., ‘

The proposal you have submitted, however, does not conform to the bid
qualifications contained in the request for proposal. The purpose of this letter is to
inform you that your bid is non-conforming. In order for the Commission to award the
bid to your company, the non-conforming portions of your bid must be removed.

Please notify Mr. John Miller of the Commission’s Bureau of CEEP at 717-783-
1546 within 72 hours whether you would be willing to revise your proposal to meet the
bid qualifications of the request for proposal. If Mr. Miller cannot be reached, please
contact Assistant Counsel Patricia Krise Burket at 717-787-3464.

If you cannot agree to modify your proposal, you will have the opportunity to
participate in direct negotiations with PECO Energy Company to enter into a bilateral
CDS agreement, pursuant to the terms of PECO Energy Company’s merger settlement
approved by the Commission on June 22, 2000. PECO Energy Company’s Joint Petition
for Settlement of its Application for Approval of (1Y A Plan of Corporate Restructuring,

Inc:ludmpr the Creatlon of a Holding Company and (2) the Merger of the Newly Formed
Holding Comipany and Unicom Corporation. Docket A-110550F0147. A copy of the
portion of the Joint Petition for Settlement relating to PECO’s CDS Program is attached
for your review. If you have questions concerning the CDS settlement provision please
contact Ms. Delia Stroud at PECO Energy Company. Her nurnber is 215-841-4257.
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You will be notified by PECO Energy Company when the negotiations will begin.
You should be notified on, or before (two weeks from the date of the Commission’s

letter.)
Very truly yours,
%MJ hiylcent
25 f: MeNulty
: Secreta*y S
Attachment

cc:  Barbara Bruin, Executive Director
Veronica A. Smith, Deputy Executive Director
Kevin Cadden, Manager of Communications
Patricia Krise Burket, Assistant Counsel
John C. Miller, Jr., CEEP
Wayne Williams, FUS
Al Miller, PECO Energy Company
Judith W. Burow, Director of Regulatory Affairs and Market Analysis
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Settlement shall remain in effect.

c. In the event that PECO is unable to reach agreement with any supplier an a
CDS bilateral agreement by October 1. 2000, or in the event the Comumission, by November 1,
2000. modifies, rejects or fails to approve any filed bilateral CDS agreement, and if, on January |,
2001, less than 35% of all PECO's residential and commercial customers, by class, are obtaining
geﬁeraticn service from an alternate EGS or PECO supplier affiliate or division, then PECO shall,
as provided in the Company's 1998 Electric Restructuring Settlement, randomly assign. by class,
1o all licensed suppliers serving residential and/or comr;lercial customers on its system, except
PECO’s divisional or affiliated EGSs, the percentage of such customers required to fulfill the
Japuary 1, 2001 t_hirry five (35%) market share threshold. Nothing contained herein shall absolve,
limit or qualify PECO’s obligation to randomly assign, by class, customers sufficient to achieve
the 35% target, as set forth ir_1 Paragraph M. 39,5 of the 1998 El:::tric Restructunng Settlement.
PECO shall assign said percentage of such customers among eligible suppliers in accordance with
Commiésion—appmved procedures. Any such assignment resulting from this process shall not
require the assigned custorners (o pay generation rates in excess of t-he otherwise applicable
shopping credits.

d. If, for reasons bevond PECQ's reasonable control, the schedules outlined in
Sectigns 53. a. andfor b, above, are not met, such that PECO is unable to select a CDS provider
thereunder by January 1, 2001, then, for purposes of the assignment requiréd by Section S3.c.,
above, the twenty percent (20%) of customers otherwise covered under Sections 53. a. and b, will

nonetheless be included in calculating the required thirty-five percent (35%) market share

threshold. Notwithstanding the above. in the event that. by September 1, 2000, a CDS provider

32
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Settlement shall remain in effect.

c. In the evenr that PECO is unable to reach agreement with any supplier on a
CDS bilatersl agreement by October 1. 2000, or in the event the Commission, by November 1,
2000. modifies, rejects of fails 10 approve any filed bilateral CDS agreement, and if, on January 1,
2001, less than 35% of all PECO's residential and commercial customers, by class, are obtaining
generation service from an altelmate EGS or PECQ supplier affiliate or div-ision. then PECO shall,
as provided in the Company’s 1998 Electric Restructuring Settlement, randomly assign, by class,
to all licensed suppliers serving residential and/or commercial customers n;an its system, except
PECO's divisional or affiliated EGSs, the percentage of such customers required to fulfill the
January 1, 2001 t_hirty five (35%) market share thresh;:id. Norhing contained herein shall absolve,
limit or qualify PECQ’s obligation to randomly assign, by class, customers sufficient to achieve
the 35% target, as set forth ir—a Paragraph M. 39.a, of the 1998 Electric Restructuring Settlement.
PECO shall assign said percentage of such customers among eligible suppliers in a;:cordance with
Commission-approved procedures. Any such assigrament resulting from this process shall not -
require the assigned customers to pay generation rates in excess of the otherwise applicable
shopping credits,

d. If, for reasons beyond PECQ's reasonzable contrel, the schedules outlined in
Sectigns 53, a. and/or b., above, are not met, such that PECO is unable to select a CDS provider
thereunder by January 1, 2001, then, for purposes of the assignment required by Section 53.c.,
above, th‘c Twenty percent (20%) of customers otherwise ¢covered under Sections 53. a. and b, will
nonetheless be included in calculating the required thirty-five percent (35%) market share

threshold. Notwithstanding the above, in the event that. by September 1, 2000, a CDS provider
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Sctilement shall remain in effect.

c. In the event that PECO is unable to reach agreement with any supplier on a
CDS bilate‘ral agreement by October 1, 2000, or in the event the Commisston, by November [,
2000. modifies, rejects or fails to approve any filed bilateral CDS agreement, and if, on January 1,
2001, less than 35% of all PECO's residential and commercial customers, by class, are obtaining
generation service from an alternate EGS or PECO supplier affiliate or division, then PECO shall,
as provided in the Company's 1998 Electric Restructuring Settlement, randomly assign, by class,
to all licensed suppliers s-erving residential and/or commercial customers on its system, except |
PECO’s divisional or affiliated EGSs, the percentage of such customers requirca to fulfill the
January 1, 2001 thirty five (35%) market share threshald. Nothing contained herein shall absolve,
timut or qualify PECO's obligation to randomly assign, by class, customers sufficient to achieve
the 35% target, as set forth i:; Paragraph M. 39.a. of the 1998 Electric Restructuring Settlement,
PECO shall assign said percentage of such customers among eligible suppliers in accordance with
Commission-approved procedures. Any such assignment resulting from this process shall not
require the assigned customers 10 pay generation rates in excess of the otherwise applicable
shopping credits,

d. If, for reasons bevond PECQ's reasonable conzrol, the sc!%ad:::!es cutlined in
Sectigns 53. a_ and/or b., above, are not met, such that PECO is unable to select a CDS provider
thereunder by January 1, 2001, then, for purposes of the assignment requiréd by Section 53 .c..
above. the twenty percent (20%) of customers otherwise covered under Sections 53. a. and b. will

nonetheless be included in calculating the required thirty-five percent (35%) market share

threshold. Notwithstanding the above, in the event that, by September 1, 2000, a CDS provider
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Settlement shall remain in effect.
c. In the event that PECO is. unable to reach agreement with any supplierona
CDS bilate‘ral agreemeru by QOctober L, 2000, or in the event the Commission, by November 1,
2000. modifies, rejects or fails to approve any filed bilateral CDS agreement, and if, on January 1,
2001, less than 35% of all PECO's residential and commercial customers, by class, are obtaining
generation service from an alternate EGS or PECO supplier affiliate or division, then PECO shall,

as provided in the Company’s 1998 Electric Restructuring Settlement, randomly assign, by class,

to ﬂl IicénSed su.pplierls scrviné residential anc-I/or co;n:nercial customers on its system, excepl
PECO’s divistonal or affiliated EGSs, the percentage of such customers required to fuifill the
January 1, 2001 t.hirty five (35%) market share threshold, Nothing contained herein shall absolve,
lirmtit or qualify PECQ's obligation to randomly assign, by class, custorners sufficient to achieve
the 35% target, as set forth irl1 Paragraph M. 3%.a. of the 1998 Electric Restructuring Settlement.
PECO shall assign said percentage of such customers among eligible suppliers in accordance with
Commissiomap.provcd procedures, Any such assignment resulting from this process shall not
require the assigned customers 1o pay generation rates in excess of the atherwise applicable
shopping credits.

d. If, for reasons teyond PECO's reasonable contrel, the schedules outlined ia
Sv:ctigms 53. a. and/or b., above, are not met, such that PECO is unable to select a CDS provider
thereunder by January 1, 2001, then, for purposes of the assignmeﬁt- rcquiréd by Section 53.c..
above, the twenty perccx.n (20‘%) of customers otherwise covered undclr Sections 53. a. and b. will
nénethelcs's be included in calculating the required thirty-five percent (35%) market share

threshald. Notwithstanding the above, in the event that, by September 1, 2000, a CDS provider
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Attachment

Shell Energy-CDS Bid “Non Starter” List

T-1; T4 — Customer’s inability to switch because of arrearage to CDS provider { Shell must revise
bid to clarify they will not provide billing/credit/collections services and remove inconsistent
language that suggests otherwise).

T-11- Proposed “Code of Conduct” inadequate. Shell must comply with newly enacted statewide
code (i.e. CDS provider may not share with affiliated EGS distribution system or custom
information; must function independently from affiliate)

Appendix A — E (1-4) are unacceptable

No. 1 — constitutes a broad reopener

No. 2 - any indemnification from PECO must be subject to the limitations contained in Rules 12.1
and 12.2 of its Electric Service Tariff; Shell must in turn indemiuify PECO for claims arising from

Shell’s acts or omissions

No. 3 — assignment to-PECO PLR unacceptable; no assignment to other EGS without PECQO’s
consent

No. 4 — Too broad; needs revision

Additional areas of concern:

Q2(c) ~ To-enable PUC to adequately assess reasonableness of Shell’s supply plan risk, Shell needs
to specify relative percentages of supply to be arranged in advance versus that to be obtained on
spot market

Q2(d)-- Need to detail plans for obtaining required renewable supply

Q(4)(g) — Need to provide balance sheets; delineation of financial relationship to parent
Q7(a)—Need to clarify that use of agent does not absolve Shell from Chap. 56 compliance

$3 — Need to provide required table showing rate comparisons

T1; T6; App. A; (A) Service — Need to clarify what are “rights,” “credits”, benefits” referred to
under Paragraph 38 of the Restructuring Settlement

T7 — Assignment is not 20% of each “strata”

App. B(2) — As to any monthly pricing provision, Shell must agree to comply with the PUC’s
approved methodology for PECO. Need to clarify they intend to track shopping credit

App. B(3) — Need to delete second and third sentences and “etc.”

App. A(c)— PECO only can provide forward load forecast derived by running normal temperatures
through load curves
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CON.NWEALTH OF PENNSYLVANI
PENNSYLVANIA PUBLIC UTILITY COMMISSON
P.O. BOX'3265, HARRISBURG, PA 17105-3265

IN REPLY PLEASE
REFER TO QUR FILE

August 22, 2000
A-110550 F0147

Judith W. Burow

Director, Regulatory Affairs and Market Analysis
Shell Energy Services Company, L.L.C.

1221 Lamar, Suite 1000

Houston TX 77010

~— — . Rei-- RFP for PECG-EDS-Lits Serviee— —— = --mr—mm o e

Dear Ms. Burow,

Thank you very much for Shell’s re-bid of the PECO Energy CDS Lite Program.
Although much improvement-was made over Shell’s first, non-conforming bid, we are
not satisfied that the second bid conforms with the Request for Proposal (RFP) to provide
CDS. '

Generally, Shell has not provided an adequate plan to procure generation and
capacity to serve the CDS customers with sufficient levels of reliability. Shell is refusing
to abide by the Commission's recently adopted "Code of Conduct." Shell's "force
majeure” clause would provide for a regulatory out in the event that PJM Operating Rules
would change in any way. Shell's most recent bid doés not provide for changes to CDS as
found in the PECO/Unicom Settlement. Finally, among other issues, Shell has refused to
provide creditworthiness documents--balance sheet and income statement-- for its CDS
subsidiary.

, For these reasons, we are rejecting Shell’s second bid as being non-conforming
with PECQ’s RFP,

Pursuant to the Unicom/PECO merger settlement, para. 52 b', because no winning
bidder was selected through the RFP process, PECO now is to engage in good faith
negotiations with qualified suppliers to enter into a bilateral CDS agreement or
-agreements with one of more suppliers for the provision of electric generation and
capacity to the twenty percent of PECO’s residential customers included in the CDS
auction. Under the settlement, PECO’s d1v151onal and affiliated EGSs may not
participate in this process.

' The Joint Petition for Scttlement that was adopted by Commission order entered June 22, 2000 in Application for
_. PECO Energy Company, Pursuant to Chapters 11, 19,21,22 and 28 of the Public Utility Code, for Approval of (1) A
Planof Corporate Restructuring, Including the Creation of a Holding Company and (2) the Merger of the Newly
Formed Holding Company and Unicem Corporation, Dkt. A-110550F0147.
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Judith Burow August 22, 2000
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If Shell Energy is interested in participating in bilateral negotiations to provide
CDS, contact Al Miller at PECO at (215) 841-5760 for further information.

Sincerely,

- - ‘{G-?{';-M"‘:T ,: & !/pju_.
James McI\’ulty
Secretary

-

cc. Ms. V. A. Smith, Esq.
Ms. T. J. McCloskey, Esq.
Mr. G. Lawrence, Esq.
Mi. J. Miller, P.E.

Ms. P. K. Burket, Esq.
Mr. A. Miller, PECO Energy Company




Shell Energy Services Company, L.L.C. @

An affiliate of Shell Oit Company

August 25, 2000

Yia Express Mail

Secretary James McNulty

Pennsylvania Public Utility Commission
North Office Building

Commonwealth Avenue & North Street
Harrisburg, PA 17105-3265

Re:  Shell Energy Competitive Default Service Provider Bid
Dear Mr. McNulty:

“Today, I received a letter from you indicating that Shell Energy's second CDS bid was
rejected as being "non-conforming with PECO's RFP." We contest the grounds for
rejecting our bid cited in that letter. Indeed, as discussed below, Shell Energy has
already addressed each of these issues and believes that it has successfully met the CDS
RFP requirements.

Shell Energy remains very concerned that the CDS RFP bid process is vague and
entirely subjective. The process also may be unduly influenced by the opinions of our
direct competitor, PECO Energy. It appears that the CDS RFP process was intended
from the outset to fail. Indeed, it is highly suspect that the only conforming CDS bidder
-- Shell Energy -- would be turned away despite the fact that it matched PECO Energy's
rates and rate structure, satisfied the underlying purpose and intent of the CDS process,
and diligently answered all questions regarding its bid. Furthermore, it is unclear
whether the Commissioners were afforded sufficient opportunity to consider Shell
Energy's CDS bid, whether the bid was given sufficient consideration, and whether Shell
Energy was afforded all process that is due. The treatment of our CDS bid also forces us
to rethink our entry into the Pennsylvania markets.

Because of this uncertainty regarding the processing of the CDS bid, Shell Energy
requests the Commission's guidance regarding the appropriate method to seek review of
the decision to reject our CDS bid. In the alternative, however, Shell Energy
respectfully requests formal reconsideration and/or rehearing of this decision and a short
stay of any planned or on-going bilateral negotiations involving PECO Energy until this
request is addressed by the Commission.

Shell Energy Services Company, L.L.C. 1221 Lamar, Suite 1008, Houston, TX 77010
Phone —713/241-8911 Fax—713/241-0484 Email — jwburow@shellus.com



Page 2

Shell Ene Addressed Questions Regarding the CDS Bid

On August 18, 2000, we discussed with Commission staff and the Office of Consumer
Advocate ("OCA") various questions and clarifications set out in the attached definitive
list developed by PECo Energy, regarding Shell Energy's "second” CDS bid.! As Mr.
John Miller instructed, we also clarified our CDS bid with OCA on August 22, 2000.
Because this is a unique process and the PECo CDS RFP is not clear in all respects, we
appreciated the opportunity to address these questions and misunderstandings regarding
the bid. Shell Energy essentially agreed with and answered each of the comments listed
in PECO Energy's attachment. Herein, I will summarize the results of those discussions.

First, we address the "non-starter” list. Regarding T-1 and T-4, we agreed that
customers in arrears can switch providers because Shell Energy will not provide
billing/credit/collection services and, thus, we will remove any inconsistent language.
Critically, regarding T-11, Shell Energy clarified with OCA that it will comply with the
newly enacted statewide Code of Conduct in its role as CDS provider. Regarding
Appendix A, Section E (1and 4), Shell Energy also clarified that it will nof increase
CDS rates above the then-applicable PECO Energy shopping credit for the CDS term
or exercise the same rights as PECO Energy under Section 38(e} of the 1998
Settlement and its current tariff, without seeking Commission approval. Shell Energy
does not anticipate that this circumstance will arise. Finally, as we discussed on August
18, Shell Energy agreed with PECO Energy's comments regarding indemnification
(Appendix A, E.2) and assignment (Appendix A, E.3). Thus, there is no reason to reject
the CDS bid on these grounds.

Second, we address the "areas of concern” list. Regarding Q-2(c) and (d), Shell Energy
provided by letter dated August 18, 2000, detailed and confidential material regarding
Shell Energy's CDS load analysis, pricing projections, and supply plan. We provided
this information despite the fact that the RFP did not specifically require such detailed
and confidential information. Furthermore, it appears that Commission Staff's view is
that only entities that own generation or have long-term generation commitments can
serve reliably the CDS load. This limits potential bidders primarily to utilities (or their
affiliates) and is in complete contradiction to the purpose of the CDS bid. Without
revealing the confidential material provided on August 18, a supplier that utilizes a

! We remain very concemned regarding PECO Energy's substantial role in critiquing Shell Energy's CDS
bid as a competitor. However, in the interest of fulfilling the promise of the PECQO Energy 1998
Restructuring Settlement as modified by the PECO/Unicom Settlement, we honored requests made in
those discussions.

Shell Energy Services Company, L.L.C. 1221 Lamar, Suite 1000, Houston, TX 77010
Phone - 713/241-8911 Fax—713/241-0484 Email — jwburow@shellus.com
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variety of supply strategies, including longer-term commitments supplemented by spot-
market purchasing, can serve CDS customers reliably and economically. It also bears
repeating that it is ultimately PJM Interconnection's responsibility to maintain the
reliability of service to retail consumers. Shell Energy would not have worked so
diligently to make a first and second CDS bid if it could not provide reliable and
economically viable service. It appears that Shell Energy's August 18 submission and
the reality of its reliable supply plan was misunderstood or ignored in the decision to
reject the CDS bid.

Shell Energy also provided a copy of our "Revolving Credit and Cash Management
Agreement” (Q-4(g)). It is utterly unreasonable to reject our CDS bid because Shell
Energy -- an EGS licensed by the Commission with a substantial level of revolving
credit from one of the largest companies in the world -- could not provide competitively
sensitive balance sheets. Again, it appears that under these circumstances, the CDS bid
RFP process was intended to fail from its inception.

Reparding the other listed "areas of concern,” we agreed that the use of an agent does
not absolve Shell Energy from the requirements of Chapter 56 (Q-7(a)); (2). Shell
Energy also agreed to provide a rate comparison table; however, for the purposes of this
letter, Shell Energy emphasizes that our CDS rates will match PECO Energy's rates and
rate structure (S-3 and Appendix B(3)). As we discussed with Commission staff and the
OCA, Shell Energy will abide by the PECO Energy Restructuring Settlements, as
approved by the Commission, with regard to any credits, benefits or rights available
under these settlements (T-1, T-6, Appendices A (A) and (B)(2)). Finally, during our
discussions, Shell Energy and PECO Energy reached resolution regarding the technical
aspects of assignment by strata and forward load forecasting (Appendices B(2), A(c)).

Conclusion

With the above comments, we believe that Shell Energy has "won" the CDS RFP and
the right to serve CDS customers. For the reasons herein, Shell Energy respectfully
requests Commission guidance and reconsideration/rehearing of the decision to reject
the CDS bid.

As stated in our August 18 letter conveying the load and supply analysis, we sincerely
hope that the Commission will reconsider the announcement rejecting the bid and, in
turn, allow our CDS proposal to succeed. We believe awarding the CDS bid to Shell
Energy at this time is in the best interest of Pennsylvania consumers by providing stable

Shell Energy Services Company, L.L.C. 1221 Lamar, Suite 1000, Houston, TX 77010
Phone - 713/241-8911 Fax—713/241-0484 Email — jwhurow@shellus.com
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prices while contributing to the further development of a competitive market. Shell
Energy fully supports this CDS effort and the important part CDS plays in the
Commonwealth's successful implementation of retail electric competition.

Sincerely,

Judith W. Burow
Director, Regulatory Affairs and Market Analysis

Attachment

Cc:  Chairman John M. Quain
Vice Chairman Robert K. Bloom
Commissioner Nora Mead Brownell
Commissioner Aaron Wilson Jr.
Commissioner Terrance J. Fitzpatrick
Ms, V. Smith
Ms. T. McCloskey, Esq.
Mr. J. Miller
Mr. G. Lawrence, Esq.

Shell Energy Services Company, L.L.C. 1221 Lamar, Suite 1000, Houston, TX 77010
Phone — 713/241-8911 Fax - 713/241-0484 Email — jwburow@shellus.com
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Senier Vice Presidant
and General Counsel

Edward J. Cullen, Jr.
Deputy General Counsel

Sandra H. Byrne
Legal Administrator

Paul R, Bonney

Jessica N. Cone

Todd D. Cutler

Susan Sciamanna Foehl

Amy E. Frank

Vilna Waldron Gaston

Gregory Golazeski

John C. Halderman

Conrad O. Kattner

Kristopher Keys

Henri P Marcial

Kent D. Murphy

Jeffrey J. Norton

Mark B. Peabody

Roslyn G. Pollack

H. Alfred Ryan

Richard S. Schlegel

Jenny P Shulbank

Ward L. Smith

Lynn R. Steen

Delia W. Stroud

Saundra M. Yaklin

Ronald L. Zack
Assistant General Counsel
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PECO ENERGY o o o
PO Box 8699
Philadelphia, PA 19101-8699

215 841 5544
Fax 215 668 3389

A Direct Dial: 215 841 4257
! dstroud@peco-energy.com

September 18, 2000

James McNulty, Secretary
Pennsylvania Public Utility Commission
North Office Building, Room 206
Harrisburg, PA 17105-3265

RE: PECO Energy Company’s Competitive Default Service Program Bidding
Docket No. A-110550.F0147

Dear Mr. McNulty:

Enclosed for filing with the Pennsylvania Public Utility Commission is an original and three (3)
copies of PECO Energy Company's Answer to Shell Energy’s Petition for Reconsideration in
reference to PECO Energy Company's Competitive Default Service Program Bidding.

Please date stamp and return the extra copy of this letter in the envelope provided as proof of
filing.

Very truly yours,

e St DOCUMENT
Eigt\fﬁt%ﬁnﬁal Counsel F 0 L D E R

DWS/jap
cc: Certificate of Service o~ N
RECEIVED
SEP 18 2000
L PUBLIC uTILiTy COMMISS
108
SECRETARY'S BUREAU
P161995
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PENNSYLVANIA SEp

/
PUBLIC UTILITY COMMISSION ZUBL Cur, 8 209,
ECR Ty o
In Re: PECO Energy Company’s Competitive : Docket No. A-110550. FOltgrAR‘}’SB OMM/ijO
Default Service Program Bidding : REdU &

ANSWER TO PETITION FOR RECONSIDERATION

On September 6, 2000, Shell Energy Services Co., L.L.C. (“Shell Energy”) filed a Petition for
Reconsideration (“Shell Petition™) in the above-captioned proceeding seeking reconsideration of the
Commission’s August 22, 2000 Secretarial Letter which had rejected as non-conforming Shell Energy’s
August 11, 2000 Competitive Default Service Bid (“CDS Bid”). In the interim, Shell Energy further
requested the Commission to stay the CDS bilateral negotiation process currently underway.

In answer to the Shell Petition, PECO Energy Company (“PECO Energy™) or (“the Company™) .
responds as follows:

Shell Energy’s CDS Bid, even as further revised pursuant to discussions with PECO Energy, the
Office of Consumer Advocate, and Commission Staff, did not conform in all material respects with the
April 6, 2000 Request for Proposal. In particular, Paragraph 18 of Shell Energy’s Petition did not address
the concerns regarding Shell Energy’s proposal in Appendix A, Section E(1) entitled “Effect of Changes
in Laws Governmental Authorities.” That provision constituted, in effect, a broad reopener, as it would
allow Shell Energy to revise the terms and conditions of its CDS service in the event of any change in
applicable PIM business rules or in PECO Energy’s tariff, that made provision of CDS less profitable for
Shell. Shell Energy’s proposed provision stated in pertinent part: “In the event of any changes in
regulations, policies or legislation by local, state or federal governmental authorities, including a) any
changes in applicable tariffs, rules, or protocols adopted by ISOs, RTOs, or PECO; . . .; or ¢) any other
action that would adversely impact the economics of the CDS proposal or the ability to provide benefits
to CDS customer’s, Shell Energy reserves the right to revise the terms and conditions of its CDS service.”

Shell Energy’s clarification “that it will not increase CDS rates above the then applicable PECO Energy

shopping credit for the CDS term or exercise the same rights as PECO under Section 38(¢) of the 1998

proazs DOCUMENT
FOLDER
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Settlement and its current tariff without seeking Commission approval,” does not address the
Commission’s concern stated in the Secretarial Letter that Appendix A E(1)provides Shell Energy a
regulatory out in the event PJM Operating Rules change 1n any way.

Furthermore, contrary to Shell Energy’s mischaracterization, the “non-starter” list addressing
areas of concern in Shell Energy’s bid was not a “PECO” list, but a2 document which represented fully the
views of Commission Staff and the OCA, and which was provided to Shell Energy to help them respond
to those areas of concern.

Most importantly, PECO Energy received three generally conforming bids as a result of the
bilateral CDS negotiation process. The Company has already initiated the next phase of the bilateral
process by scheduling conference calls and face-to-face meetings with each of the three bidders. Based
on these calls and meetings and a further evaluation of each bilateral CDS bid PECO Energy will then
select one winning bidder with whom the Company will negotiate a definitive CDS Bilateral Agreement.
Any negotiated bilateral agreement will be submitted on or before October 9, 2000 to the Commission for
its review and approval. This process should be allowed to continue.

For the reasons stated above, PECO Energy respectfully requests that the Commission deny both
Sheli Energy’s Petition for Reconsideration and its request for stay of the CDS bilateral negotiation

process.

Respectfuily submitted,

By:ﬁ/ M M r\m
Delia W. Stroud, Assi§tant General Counsel
PECO Energy Company
2301 Market Street, S23-1
Philadelphia, PA 19103
(215) 841-4257
(215) 568-3389 (fax)
dstroud@peco-energy.com

Dated: September 18, 2000
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CERTIFICATE OF SERVICE

[ hereby certify that I have this day served a true and correct copy of the
foregoing document on the persons, listed below, via overnight mail in accordance with

the requirements of 52 P.A. Code § 1.54.

Bernard A. Ryan, Jr., Esquire Tanya McCloskey, Esquire
Steven C. Gray, Esquire Office of Consumer Advocate
Office of Small Business Advocate Forum Place, 5th Floor
Suite 1102, Commerce Building 555 Walnut Street

300 N. Second Street Harrisburg, PA 1710-1923
Harrisburg, PA 17013

Charles Hoffman, Esquire Jason Levy, Esquire
Kandace F. Melillo, Esquire McDermott, Will & Emery
PA Public Utility Commission 28 State Street

Office of Trial Staff Boston, MA 02109-3800
Pitnick Building Counsel for Shell Energy
901 North 7th Street Rear

P.O. Box 3265

Harrisburg, PA 17105-3265

bl ) Sl

Delia W. Stroud

Assistant General Counsel
PECO Energy Company
2301 Market Street, $23-1
Philadelphia, PA 19103
(215) 841-4257

(215) 568-3389 (fax)
dstroud@peco-energy.com

Date: September 18, 2000

154347
1-HA/83976.1
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TO:

FROM:
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COMMONWEALTH OF PENNSYLVANIA

September 15, 2000

puosssnr |JOCKETE

SEP 19 2000

Law Bureau

James J. McNulty, Secretary DOCUMENT
FOLDER

Application of PECO Energy Co., Pursuant to Chapters
11, 19, 21, 22 and 28 of the Public Utility Code, for
Approval of (1) a Plan of Corporate Restructuring,
Including the Creation of a Holding Company; and (2)
the Merger of the Newly Formed Holding Company and
Unicem Corporation.

Attached ig a copy of a Petition for
Reconsideration of the Secretarial Letter Issued on
August 22, 2000, filed by Shell Energy Services Co.,
L.L.C., in connection with the above docketed

proceeding.

This matter is assigned to your Bureau for
appropriate action.
Attachment

cc: FUS

lat



Boston
Chicago
London

A Parinership Inc[udmg
Profess:ona! Coppengtioy

Gregory K. Lawrence

Attorney at Law .
glawrence@mwe.com H

MCDERMOTT, WILL & EMERY 202-756-8330

D O SEP 22 »
CU/ 7Ef\/ ]‘ September 22, 2000 T PUBLIC uT) COGO
LDEn SECRETARY g g1
By Express Mail and Fac}imlle

James S. McNulty, Secretary

Office of the Secretary

Pennsylvania Public Utility Commission
P.O. Box 3265

North Office Building

North Street and Commonwealth Avenue
Harrisburg, PA 17105-3265

RE: PECO Energy Company CDS Program Bidding, Docket No. A-110550 F0147

Enclosed for filing please find an original and 14 copies of Shell Energy's Response to
PECo Energy's Answer in the above-referenced case.

If you have any questions regarding this filing, please contact me.
VeryAxuly yours,
Gregory K. Lawrence

Attorney for
Shell Energy Services Co., L.L.C.

S\

cc: Service List
Enclosure .



Pennsylvania Public Utility Commission
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In Re: PECO Energy Company Competitive : Docket No. A-110550 F0147
Default Service Program Bidding : . SEp 22 2009

RESPONSE OF SHELL ENERGY SERVICES CO., Egegggﬂuw COMppe
ARY'S BUR 5810 {
On September 6, 2000, Shell Energy Services Co., L.L.C. ("Shell Energy") filed a
Petition for Reconsideration ("Petition") in the above-captioned proceeding seeking
reconsideration of the Commission's August 22, 2000 Competitive Default Service Bid

("CDS bid"), including a finding that Shell Energy’s bid conformed in ail material respects

with the RFP, and that Shell Energy is entitled to be awarded the CDS contract. On

D@)&W 1 /2}: 2000, PECO Energy Company ("PECO") filed an Answer to the Petition.
N

[ .
ﬁl@fr to c]‘arif!y e record and facilitate the Commissie r@@%@@ T ,._, .

f—
Energy Qef;ﬂ‘{g brief response to PECO's Answer. SEP 2 6 2000

In that Answer, PECO raises only a single issue that, in its view, could prevent the
Commission from granting Shell Energy the CDS contract. Specifically, PECO takes
issues with Paragraph 18 of the Petition (referencing Appendix A, Section E(1), "Effect of
Changes in Laws Governmental Authorities"). Answer at 2.

In response to PECO's Answer, Shell Energy withdraws Section E(1) of Appendix
A and Paragraph 18 of the Petition.

Critically, this action directly and completely addresses PECO's only reason
expressed in its Answer for the Commission to deny the Petition regarding reconsideration
of the CDS bid rejection. With this in mind, the Commission should give substantial and
dispositive weight to the fact that, with this Response, Shell Energy has addressed

K

WDC99 319872-1.058385.0014



completely the totality of PECO's concerns and, therefore, it is fair to say that PECO does
not oppose Shell Energy's CDS bid. Therefore, the Commission has before it, unopposed
by PECO, our August 12 CDS bid as clarified by the Petition and this Response.
WHEREFORE, Shell Energy respectfully requests the Commission to reconsider
the August 22 Secretarial Letter rejecting Shell Energy’s August 12 CDS bid and find that
Shell Energy submitted a qualified bid and thus should be awarded the right to provide

CDS according to the terms of the RFP.

Respectfully Submitted,

O —

Gregory K. Lawrende
McDermott, Will & Emery
600 13" Street, N.W.
Washington, D.C. 20005-3096
(202) 756-8000

Counsel for
Shell Energy Services Co., L.L.C.
Dated: September 22, 2000

WDC9% 319872-1.058385.0014



Before the
Pennsylvania Public Utility Commission

Certificate of Service

I hereby certify that I have this day served a true copy of the foregoing document
upon the participants, listed below, via overnight mail in accordance with the requirements
of 52 P. A. Code § 1.54.

Office of Trial Staff

Pennsylvania Public Utilities Commission
Putnick Building, Third Floor

901 North Seven Street- Rear

Harrisburg, PA 17102

Office of Small Business Advocate Py
Commerce Building, Suite 1102 /7) éO

300 North Second Street E / l/
Harrisburg, PA 17101

Office of Consumer Advocate S
555 Walnut Street < C;?g?
Fifth Floor, Forum Place ’4/?y:g. _
Harrisburg, PA 17101-1923 VR, j‘%

Delia Stroud, Esq.

-Al Miller, Director of Rates and Regulatory Affairs
PECO Energy Company

2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101 %

Gregory K. Lawrence

600 13" Street, N.W.
Washington, D.C. 20005-3096
(202) 756-8000

Counsel for
Shell Energy Services Co., L.L.C.

Dated: September 22, 2000

WDC99 319872-1.058385.0014



CONMMONWEAL IR OF FENNOYLVANIA
PENNSYLVAgaA PUBLIC UTILITY COMMISSIO

P.O. BOX 3§ HARRISBURG, PA 17105-326%

IN REPLY PLEASE

REFER TO OUR FILE
September 29, 2000
Thomas P. Hill, Jr., Vice President o o
Regulatory and External Affairs 3 S
PECO Energy Company E g an
2301 Market Street > ;& o ?‘i’
P.O. Box 8699 =<z - __j
Philadelphia, PA 19101-8699 g'_c': = f';:'i
(: — 4
= A P
Re:  Nuclear Decommissioning Trust Funds and Expense Obligatiins =

Dear Mr. Hill: 30 CUM ENT

By letter dated July 19, 2000 directed to Secretary McNulty, PECO Encrg' O L D E R
Company seeks confirmation of its obligations relating to the transfer of nuclear

decommissioning trust funds and nuclear decommissioning expense obligations to the to-

be formed generation company (GENCo). Your letter has been referred to the Law
Bureau for response. .

As you note, the Commission’s June 22, 2000 Order approved the Joint Petition
for Settlement of PECQO’s corporate restructuring and merger with Unicom, at Docket -
E;I‘o. A-110550F0 11@ Consistent with the Commission’s May 14, 1998 Order approving
the Company’s Restructuring Settlement, at Docket No. R-00973953, the June 22, 2000
Order provided for the transfer of all of PECO’s nuclear assets and liabilities to the

GENCo, including all assets and liabilities associated with the nuclear decommissioning
obligations relating to PECO’s nuclear generation.

The Joint Petition for Settlement on the merger application includes specific
provisions addressing the recovery of nuclear decommissioning expenses through
regulated rates. It also sets forth a sharing mechanism between customers and

shareholders if the actual expenditures prove to be less than the balance in the existing
funds.

As 1 understand, PECO now seeks confirmation that the funds collected in
regulated rates for nuclear decommissioning should be transferred to the GENCo for the
sole purpose of being deposited in the appropriate funds in the same manner in which
PECO is currently required to make such deposits. The reason for PECO’s request is to
assure that the nuclear decommissioning trust funds continue to receive advantageous tax
treatment. You explain that absent a continuation of this favorable tax treatment, the
amount of funding required for the decommissioning of the nuclear generation stations
subject to PECO’s recovery mechanism would likely increase substantially.



Mr. Thomas P. Hiil, Jr. :
Page Two

September 29, 2000

The Commission’s approval for the transfer of all nuclear assets and liabilities,
including those associated with PECO’s nuclear decommissioning obligations,
encompasses the requirement that the nuclear decommissioning funds collected in
PECO’s regulated rates be transferred to the GENCo. That transfer should be for the sole
purpose of depositing those monies in the appropriate trust funds to ensure their
availability to fulfill nuclear decommissioning obligations associated with the nuclear
generation assets transferred to the GENCo. The transfer of these funds to the GENCo is
consistent with the Commission’s Orders and leaves all provisions of the underlying
settlement agreements intact and unchanged.

I trust this satisfies your request. If you have any questions, please contact Karen
Oill Moury at 717-772-8883.

Very truly yours,

Btotan P (b5~

Bohdan R. Pankiw
Chief Counsel

cc:  Secretary McNulty
Chairman Quain
Vice Chairman Bloom
Commissioner Brownell
Commissioner Wilson
Commissioner Fitzpatrick
Bureau Director Rosenthal
Deputy Chief Counsel Moury



James W. Durham
Sanior Vice President
and General Counsel

Edward J. Cullen, Jr.
Deputy General Counsal

Sandra H. Byrne
Legal Administrator

Pzul R. Bonney

Jessica N. Cone

Todd D. Cutler

Susan Sciamanna Foehl

Amy E. Frank

Vilna Waldron Gaston

Gregory Golazeski

John C. Halderrnan

Conrad O. Kattner

Kristopher Keys

Henri £ Marcial

Kent D. Murphy

Jeffray J, Norton

Mark B. Peahody

Rostyn G. Pollack

H. Alfred Ryan

Richard S. Schlegel

Jenny P. Shulbank

Ward L. Smith

Lynn R. Steen

Delia W. Stroud

Saundra M. Yaklin

Ronald L. Zack
Assistant General Counsel
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PECO Energy Company
2301 Market Street

PO Box 8699

Philadelphia, PA 13101-8699
215 841 5544

Fax 215 5638 3389

Direct Dial: 215 841 4257

ORIGINAIX

By Overnight Delivery

QOctober 18, 2000

James McNulty, Secretary

Pennsylvania Public Utility Commission
Room B-20, North Office Building
Commonwealth Avenue and North Street
Harrisburg, PA 17105-3265

DOCUMENT
FOLDER

RE: PECO Energy Company Competitive Defauit Service Program Bidding
PUC Docket No. A-110550 FO147

Dear Secretary McNulty:

Enclosed for filing with the Commission are an original and three copies of a
Joint Petition for Approval of Competitive Default Service Coordination _
Agreement which is being filed in accordance with Paragraph 52b of PECO
Energy Company’s Joint Petition for Settlement of its Application for Approval
of (1) a Plan of Corporate Restructuring, Including the Creation of a Holding
Company and (2) the Merger of the Newly Formed Holding Company and
Unicom Corporation (“Merger Settlement”). In the Petition, the Joint
Petitioners request expedited Commission approval by November 1, 2000.

As proof of filing, please date stamp and return the extra copy of this cover
letter in the enclosed return envelope.

Sincerely,

Ml
A <

Delia W. Stroud f

DWS/rhs
enclosures

cc: Certificate of Service

P165841



Before the
Pennsylvania Public Utility Commission
In Re: PECO Energy Company Competitive
Default Service Program Bidding '
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: Docket No. A-1105503F0
OCKETELR
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JOINT PETITION FOR APPROVAL OF COMPETITIVE <

DEFAULT SERVICE COORDINATION AGREEMENT

In accordance with Paragraph 52b of PECO Energy Company’s ("PECQ” or the
“Company”} Joint Petition for Settiement of its Application for Approval of (1) a Plan of
Corporate Restructuring, Including the Creation of a Holding Company and (2) the
Merger of the Newly Formed Holding Company and Unicom Corporation (“Merger
Settlement”), PECO and The NewPower Company, Inc. ("New Power”) (together
referred to as the Joint Petitioners) submit for Commission approval their Competitive

Default Service Coordination Agreement (“CDS Agreement”). Pursuant to the CDS

Agreement, NewPower will provide CDS to a portion of the Company’s residential

electric customers. The Joint Petitioners respectfully request that by November 1, 2000

the Commission approve the instant Petition for the reasons set forth hereiB O C U [\/] E N T
In support of their Petition, the Joint Petitioners submit the following: FO L D -
1.

Paragraph 38 of the Company's Joint Petition for Full Settlement of PECO
Energy’'s Restructuring Plan (“Restructuring Settlement”), which settlement the

Commission approved May 14, 1998, required that twenty percent (20%) of all PECO's

residential customers, determined by random selection, be assigned to a provider of last

resort default supplier other than PECO (“CDS Provider”). The CDS Provider was to be

selected by the Commission on the basis of a Commission-approved energy and
P165708
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capacity market price bidding process. As established by that paragraph, CDS included
all customer care functions.

2. On June 22, 2000 the Commission approved PECO's Merger Settlement.
Paragraph 52 of that settlement revised the CDS bidding process by requiring that the
Company issue a Request For Proposal (“RFP"} for electric generation and capacity
only, excluding customer care functions. Under Paragraph 52a the Commission was to
select a winning bidder by July 1, 2000. The Commission’s April 29, 1999 Order
establishing the rules for PECQO's CDS provided that CDS would be awarded to the
qualified bidder with the lowest price.

3. Under Paragraph 52b of the Merger Settlement, in the event no winning
bidder was selected under the RFP process described above, the Company agreed to
engage in good faith negotiations with a qualified supplier to enter into a bilateral CDS
agreement for provision of electric generation supply and capacity to the percentage of
PECO’s residential customers included in the CDS bid process.

4. The Merger Settlement further required that the CDS Agreement:

(1) include a schedule for implementation; (2) not require CDS Customers to pay
generation rates in excess of the otherwise applicable shopping credits; and (3) not
impose additional costs to PECO as compared to costs PECO would have incurred if
the CDS load had been awarded in accordance with the terms of the Restructuring
Settlement.

5. On April 6, 2000, the Company issued an RFP for electric generation

supply and capacity only, a copy of which RFP is attached hereto as Appendix A.
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6. On August 22, 2000 the Commission issued a Secretarial letter stating
that the bid it received in response to the April 6, 2000 RFP was non-conforming and
directing PECO to proceed with the bilateral CDS negotiations.

7. On August 24, 2000, the Company issued an RFP containing the
Company’s rules for bilateral CDS agreements, a copy of which is attached hereto as
Appendix B. That RFP established the deadline of September 8, 2000 for submission
of CDS bids.

8. By that deadline, three bidders submitted generally conforming bids, each
to supply the entire CDS load.

9. PECO then entered into separate discussions with each of those three
bidders.

10. Based on those discussions, and an evaluation of each bidder's overall
bid package, on October 3, 2000, PECO selected NewPower, thé qualified bidder
offering the lowest CDS price, as the winning bidder to serve the entire CDS load. The
Company has negotiated with NewPower the CDS Agreement which is the subject of
this Petition. That agreement is attached hereto as Appendix C.

. CDS Agreement with NewPower

11.  The Joint Petitioners' CDS Agreement complies with the requirements set
forth in the Company's Restructuring Settlement as modified by its Merger Settlement.
Under the CDS Agreement, NewPower will offer Rate R CDS Customers a 2.02%
discount off of PECQO's shopping credit, and will offer Rate RH customers a 1.02%
discount off of the shopping credit.

12.  The CDS Agreement has the following additional major components:



. NewPower will provide no less than two percent (2%) of its offered
energy supply for CDS from renewable sources as required by Paragraph 38b of
the Restructuring Settlement.

. NewPower wil! provide electric generation supply to CDS
Customers at the prices described in Paragraph 11 above, from the period
commencing on the first meter reading date occurring after January 1, 2001
through the last meter reading date occurring prior to February 1, 2004. (“CDS
Term")

. The Company will assign to CDS 299,300 residential customers,
representing approximately twenty two percent (22%) of its total number of
residential customers. The customers assigned to CDS will be randomly
selected from non-shopping residential customers, meaning those who have not
chosen an alternate electric generation supplier (‘EGS”). Customers so
assigned to CDS shall have the right to opt out of participating in CDS and, at
any time during the CDS Term, may also return to PECO or switch to another
EGS without penalty or charge.

. PECO will provide consolidated billing for alt CDS Customers.

° If on October 15, 2002 the number of CDS Customers served by
NewPower as CDS Provider is less than twenty percent (20%) of all of PECO's
residential customers as of that date, PECO will perform a further random
selection of the number of non-shopping residential customers which, when
added to the number of CDS Customers served by NewPower as of October 15,

2002, equals twenty percent (20%) of all PECO'’s residential customers.
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13.  In accordance with the Merger Settlement, the CDS Agreement
establishes an implementation schedule designed to transfer ail CDS Customers as of
the respective customer’'s January 2001 meter reading date. The CDS implementation
schedule as proposed is dependent upon expedited Commission approval by
November 1, 2000. Such expedited approval complies with Paragraph 52(c) of the
Merger Settlement and is required to enable the Joint Petitioners to complete random
selection, and customer notification and education in time for initiation of CDS as of the
respective customer's January 2001 meter reading date.

14.  Paragraph 39 of the Restructuring Settlement provides that “[I]f, on
January 1, 2001, less than 35% of all PECO’s residential and commercial customers by
class are obtaining generation service from an alternate EGS or PECO Supplier affiliate
or division (including those customers assigned to . . . CDS pursuant to the competitive
bid. . .) then the number of remaining customers, necessary to reach the 35% target. . .
shall be assigned an EGS. . . .” Accordingly, in accordance with Paragraph 39A, the
Joint Petitioners seek confirmation from the Commission that ali 299,300 residential
customers assigned to CDS under the CDS Agreement shall be included in calculating
the required thirty five percent (35%) market share threshold.

15.  Furthermore, the Joint Petitioners seek confirmation from the Commission
that: (1) NewPower, by reason of the exercise of its rights and performance of its
obligations as a CDS Provider shall not be considered a “public utility” within the
meanings of 66 Pa. C.S.A. § 102, but rather shall be subject to those rules and
regulations applicable to an EGS within the meanings of 66 Pa. C.S.A. § 2803, as

modified by the CDS Agreement; and (2) that the proposed operational procedures
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contained in Exhibit A to the CDS Agreement are consistent with those provisions of the
competitive safeguards and/or code of conduct set forth in 52 Pa. Code § 54.122.

16.  The CDS Agreement is contingent upon approval by the Commission
without modification. If the Commission rejects the CDS Agreement, the Agreement
automatically will terminate and be null and void. If the Commission, in approving the
CDS Agreement, should modify any terms or conditions or add any conditions either
Joint Petitioner may elect to withdraw from the Agreement by filing a notice thereof with
the Commission and other Joint Petitioner by facsimile or overnight delivery served
within five business days of entry of the Commission order. Upon the Commission’s
issuance of a final order approving the Petition and the CDS Agreement without
rﬁodification, the CDS Agreement shall be implemented and enforceable
notwithstanding the pendency of a petition for reconsideration or a legal challenge to the
Commission’s approval of this Petition and the CDS Agreement unless such
implementation and enforcement of the CDS Agreement is stayed or enjoined by the
Commission, another regulatory agency, or a court having competent jurisdiction over
the matter.

ll. Conclusion

Wherefore, the Joint Petitioners, intending to be legally bound, respectfuliy
request that the Commission:

(1)  approve by November 1, 2000 the Joint Petition without modification,

including all terms and conditions contained herein, and

(2) approve, without modification, the CDS Agreement attached hereto as

Appendix C.



Respectfully submitted:

m W,EW

Delia W. Stroud, Esquire
PECO Energy Company
2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699

James L. Malone Ill, Esquire

The NewPower Company, [nc.

10 Glenville Street
Greenwich, CT 06831

John G. Klauberg

LeBoeuf, Lamb, Greene &
MacRae, LLP

125 West 55" Street

New York, NY 10019-5389

Attorney for NewPower

John Gallagher

200 N. 3™ Street

Suite 300

Harrisburg, PA 17108-2105
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Respectfully submitted:

Delia W. Stroud, Esquire
PECO Energy Company
2301 Market Street

P.O. Box 8699
Philadelphia, PA 19101-8699

212 4248500 #

Games L. Malone lll, Esqui

The New Power Company, Inc.
10 Glenville Street
Greenwich, CT 06831

John G. Klauberg, Esquire

LeBoeuf, Lamb, Greene &
MacRae, LLP

125 West 55" Street

New York, NY 10019-5389

Attorney for The New Power

Company, Inc.

John Gallagher, Esquire
LeBoeuf, Lamb, Greene &
MacRae, LLP

200 N. 3" Street

Suite 300
Harrisburg, PA 17108-2105

Attorney for New Power
Company, Inc.
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Request For Proposal 2 5
PECO Energy Rules for Competitive Default Service # ~
Aprit 6, 2000 z

The purpose of this Request for Proposal (RFP) is to provide rules for the
qualification of Competitive Default Service (“CDS”) bidders, the selection of the
winning bidder, and the terms and conditions of the provision of CDS under Issue
L, Paragraph 38 of PECQO Energy Company’s Joint Petition for Settlement of its
Electric Restructuring Case, as modified by PECO Energy Company's Joint
Petition for Settlement of its Application for Approval of (1) A Plan of Corporate

1

Restructuring, Including the Creation of a Holding Company and (2) the Merger of
the Newly Formed Holding Company and Unicom Corporation (Docket A-
110550F0147).

Qualification of CDS Bidders

Q1. All interested CDS bidders will prepare a qualification package and
submit that package to the PAPUC no later than May 12, 2000, and thereafter, on
May 1 of the year prior to the first year of a new CDS term. Notice of the
‘Commission’s request for the qualification packages of CDS bidders has been
posted in the Wall Street Journal, on the Power Marketer Internet Website and in
the Philadelphia Inquirer. Future notices will be posted on or about March 1 of the
year prior to the first year of a new CDS term. Copies of the CDS qualification
packages will also be submitted by bidders to the Office of Consumer Advocate

Q2. The qualification package must, at a minimum, include

(a) License to operate as an electric generation supplier in the
Commonwealth of Pennsylvania

(b) FERC certification as a power marketer in the United States of
America;
(c) A description of the CDS bidder’s proposed plan to provide the
generation necessary to provide CDS

(d) A description of the CDS bidder’s renewable resources and plan
for ensuring that the renewable conditions of the settlement found at Paragraph
38(b) are met,

(e) Any other information that the CDS bidder believes is relevant to
the Commission in its determination of suitability for providing CDS service

Each CDS, as a qualification for bidding, is required to prove that: it meets
or exceeds the Pennsylvania-New Jersey-Maryland ("PJM”) Interconnection’s

1
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creditworthiness standards for the full amount of the estimated CDS load
obligations; and, that it can secure the increased bonding amounts required for
CDS.

Q3. To be eligible to bid, an electric generation supplier must meet all
applicable obligations that PJM ascribes to a load serving entity and be a
signatory of the PJM Reliability Assurance Agreement as amended and/or
superseded.

Q4. The CDS bidder’s qualification package must include:

(a) A description of any and all indictments or pending litigation by any
federal, state or local jurisdiction relating to CDS bidder.

(b) Alist of all criminal convictions within the last five years relating to CDS
bidder.

(c) A list of all civil penalties, judgments, consent decrees and other
sanctions within the last five years, as a result of any violation of any law, rule,
regulation or ordinance in connection with its business activities relating to CDS
bidder.

(d) A list of all actions occurring within the last five years which have
resulted in revocations or suspension of any permit or authority to do business in
any jurisdiction relating to CDS bidder.

(e) A list of all actions within the last five years that have resulted in the
barring from public bidding related to CDS bidder.

(f) A list of all bankruptcy and other similar proceedings within the last five
years related to CDS bidder.

(g) Financial statements adequate to properly present their current and
expected future financial condition. At a minimum, income and balance sheets
prepared not more than three months prior to the bid should be included. If the
CDS is newly formed then the same should be submitted for parent and if
necessary grandparent. Partnerships shouid submit the same information for all
participants.

Q5. The CDS bidder's qualification package must include a description, in
detail, of any situation in which the CDS bidder or any guarantor (either alone or
‘as part of a joint venture), or a subsidiary of CDS bidder or any guarantor,

" defaulted or was deemed to be in noncompliance of its contractual obligations to

2



deliver energy, explaining the situation, its outcome and all other relevant facts
associated with the event described. The name, title and telephone number of the
principal manager of the customer/client who asserted the event of default or
noncompliance must also be listed.

Q6. The CDS bidder’s qualification package shall include:

(@) A description of any instances in the last two (2) years in which any
domestic affiliate or related entity of the CDS bidder has experienced any event
listed in Q4, above associated with the sale of electricity.

(b) A description of any other present facts known to CDS bidder or
guarantor that might reasonably be expected to adversely affect its ability to
perform any aspect of CDS, including an instance in which any guarantor, or any
officer, director, partner or member of the CDS bidder, has experienced any of
the events listed in Q4, above and where the event reasonably could be expected
to adversely affect the CDS provider’s ability to perform any aspect of CDS.

Q7. CDS bidders must:

(a) Present a detailed plan and description of its data exchange
-capabilities.

(b) Perform functions including switching generation suppliers, call center
activities related to generation supply, generation pricing, and related customer
inquiries, EDI/EDEWG transactions, disputes and disputes resolution related to
electric generation supply, and comply with PECO Energy’s Electric Generation
Supplier Coordination Tariff (Supplier Tariff).

Q8. PECO EDC will perform the following customer care functions: billing,
credit, collections and notices, physical termination, restoration of service after a
physical termination, maintenance and repair of PECO EDC-owned meters,
reading of non-advanced PECO EDC-owned meters, administration of universal
service programs {CAP, LIURP, CARES and Hardship), call center activities
related to meter reading, billing and distribution system outages and
emergencies, and discontinuance of service.

Q9. The CDS bidder warrants that all information provided to the
Commission for the purpose of qualification is true, timely and accurate.

Q10. PECO EDC will make available general information related to its

_affected customer classes including the expected number of PLR customers by
rate class and rate strata and the number of PLR customers who have previously

3
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selected an EGS. All bidders receiving the data shall provide affidavits that any
customer information provided by PECO EDC for the purposes of preparing its
CDS bid shall be used for that purpose only. PECO EDC will hold a technical
conference on April 12, 2000 and thereafter, on April 1 of the year prior to the first
year of a new CDS term, to answer questions related to CDS.

Selection of CDS Provider

$1. On or before May 12, 2000, and thereafter, on May 1 of the year prior
to the first year of a new CDS term, bidders will submit bids to the PA PUC for
energy and capacity and associated transmission service sufficient to serve
twenty percent of PECO's residential, residential heating and residential off peak
customers. A copy of the bid package must be served on the Office of Consumer
Advocate.

$2. The term of the bid must cover a three year period starting with
January 1, 2001 12:00:01am, and thereafter, on January 1 of the first year of a
new CDS term. CDS for an individual customer will begin with the customer’s
first meter read date after January 1, 2001 12:00:01am and continue through the
customer’s first meter read date after December 31 of the last year of the term of
-years over which CDS service is bid.

S3. The CDS bidder must submit energy and capacity market pricing bids
utilizing the exact block rate structure and rate design including any
proportionality between rates and rate schedules for each affected customer
class; that is, Rates R, RH, OP, and CAP. Any bid deviating from this structure
will be rejected. The CDS bidder wiil set forth a comparison of its rates that
conforms to the “residential bill comparisons” data requirement. Comparisons
should be tabular and show the difference, on both a dollar and percentage basis,
between the CDS’ bid price and PECQO’s comparable rates for each rate
category. In any event prices may not exceed PECO Energy’s Commission-
approved PLR rates.

S4. CDS prices must be of a fixed rate for the term.

35. PECQ’s EDC or divisions or PECQO's divisional or affiliated EGSs may
not bid (either directly or as a partner or participant in any business combination
with a bidder) on CDS service.

S6. Any EGS or consortium of EGSs that (1) are not affiliated with PECO
_EDC, (2) are licensed by the Commission, (3) meet applicable terms, conditions
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and standards for CDS and (4) have met the qualifications to be a bidder, may
bid to provide CDS.

S7. Not later than July 1, 2000, and thereafter, on July 1 of the year prior to
the first year of a new CDS term, the Commission will determine the winning bid
and award the right to serve as CDS provider. The bid wili be awarded to the
qualifying bidder offering the lowest price.

TERMS AND CONDITIONS OF SERVICE

T1. A customer assigned to CDS retains the right to elect a competitive
EGS or return to PECO default provider of last resort at any time at no charge
pursuant to Commission approved procedures.

T2. On or before October 15, 2000, and thereafter, by October 15 of the
year prior to the first year of a new CDS term, the CDS provider will be
responsible for notification of customers of their selection in the random lottery,
the terms and conditions of CDS including the opportunity to return to PECO
default provider of last resort and a check off box to indicate such selection
response to be returned to the CDS provider no later than November 15, 2000,
and thereafter, no later than November 15 of the year prior to the first year of a
new CDS term.

T3. The CDS provider is responsible for all administrative costs of
switching the customer to CDS including notification. PECO shall establish, in
conjunction with the EDEWG, a standard transaction to support CDS
transactions no later than July 1, 2000, and thereafter, no later than July 1 of
the year prior to the first year of a new CDS term. The rules and protocols
imposed by PECO upon the CDS provider with respect to customers being
added to the CDS, switching to the CDS or returning to the CDS shall be
identical to the rules and protocols used by PECO with respect to its PLR
customers, including not requiring any further notice beyond that which is
required by section T2 above, and not requiring a ten-day waiting period.

T4. If a customer returns to the CDS provider for any reason, the customer
will receive service from the CDS provider on the same terms and conditions and
at the same rate available to other CDS customers.

T5. The CDS provider has an obligation to abide by all applicable
regulations including but not limited to: Chapter 54 Electric Generation Customer
Choice, Chapter 55 Noncarrier Rates and Practices, Chapter 56 Standards and
_Billing Practices for Residential Utility Service, and Chapter 57 Electric Service.
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T6. The CDS provider shall be required to accept all customers assigned to
CDS service.

T7. PECO EDC will make the initial random selection of customers to be
assigned to CDS subject to the Commission’s review and oversight.

T8. If, on September 1 of each year, the number of residential customers
served by the CDS provider has fallen below 17%, a further random selection of
customers shall be assigned to CDS service to restore the number of customers
for the 20% level.

T9. The further random selection shall be chosen from the customers (not
already assigned to CDS service) served by EGSs other than PECO.

T10. Unless otherwise delineated in this document, the CDS provider of
last resort will assume all responsibilities and obligations associated with provider
of last resort service that are specified by the Commission.

T11. The CDS provider will be subject to all competitive safeguards and
code of conduct regulations established by the Commission. Solely for the
purpose of applying any code of conduct or related Commission regulations, a
‘CDS will be considered an EDC. No EGS affiliated with the CDS shall condition
the sale of electricity upon the customer's agreement to return to PECO as the
provider of last resort-default supplier.

T12. As a condition of CDS, the CDS provider will post a security bond of
$2,500,000. The proceeds of the bond will be used to facilitate the reversion of
CDS customers to PECO PLR service resulting from a default by the CDS
provider. This bond will be in addition to any licensing bond the EGS acting as
CDS would have. In the event of a CDS provider default, all CDS customers will
receive PLR service from PECO EDC for a period of not less than twelve months
from the date of default.

T13. The CDS provider shall be subject to the terms and conditions of the
PECO Supplier Tariff and Metering and Billing Specifications approved by the
Commission in terms of its interactions with the PECO EDC.

T14. PECO EDC shall establish data protocols and information exchanges
which allow the CDS to estimate its load obligations based upon the CDS
customer list.
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PECO Energy’s Rules for Bilateral Co F o
Agreements for Competitive Default Service % R
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The purpose of this Request for Proposal (RFP) is to provide rules for the
qualification of Competitive Default Service (“*CDS") bidders, the bilateral
negotiations with the qualified bidder, and the terms and conditions of the
provision of CDS established by Paragraph 52b of PECO Energy Company's
(“PECO Energy” or “Company”) Joint Petition for Settlement of its Application for
Approval of (1) A Plan of Corporate Restructuring, Including the Creation of a

Holding Company and (2) the Merger of the Newly Formed Holding Company
and Unicom Corporation {(Docket A-110550F0147).

Qualification of CDS Bidders

Q1. All interested CDS bidders must prepare a qualification package and
no later than, Friday, September 8, 2000 submit that package either electronically
to: cciabattoni@peco-energy.com, or by Federal Express to: Carlo Ciabattoni,
Manager, Supplier Administration Group, PECO Energy Company, S4-4, 2301

Market Street, Philadelphia PA 19101. Packages submitted by Federal éxpress
shall be deemed delivered on the day of receipt by PECO Energy

Q2. The qualification package must, at a minimum, include

(a) License to operate as an electric generation supplier ("EGS”)
the Commonweaith of Pennsylvania
(b) FERC certification as a power marketer in the United States of
America,

(c) A description of the CDS bidder's proposed plan to provide the
generation necessary to provide CDS

(d) A detailed plan and description of its data exchange capabilities
(e) A description of any and all indictments or pending litigation
relating to CDS bidder by any federal, state or focal jurisdiction

(f) A list of all criminal convictions within the last five years relating to
CDS bidder.

(g) A list of all civil penalties, judgments, consent decrees and other

sanctions within the last five years, as a result of any violation by CDS bidder of

any law, rule, regulation or ordinance in connection with its business activities.
(h} A list of all actions occurring within the last five years relating to

| :
CDS bidder that have resulted in revocations or suspension of CDS bidder's
" permit or authority to do business in any jurisdiction

P162349 v2



(i) A list of all actions within the last five years that have resulted in
barring CDS bidder from public bidding.

(i) A list of alt bankruptcy and other similar proceedings within the
last five years relating to CDS bidder.

(k) Financial statements adequate to properly present the CDS
bidder’'s current and expected future financial condition. At a minimum, income
and balance sheets prepared not more than three months prior to the bid must be
included. If the CDS bidder is newly formed then the same should be submitted
for its parent. Partnerships shouid submit the same information for all
participants.

(I) Any other information that the CDS bidder believes is relevant in
determining its suitability for providing CDS.

Q3. Each CDS bidder must also establish that: it meets or exceeds the
Pennsylvania-New Jersey-Maryland (*PJM”) Interconnection’s creditworthiness
standards for the full amount of the estimated CDS load obligations; and, that it
can secure the security bond required for a CDS provider, which is a bond for
$2,500,000, or a lesser amount proportionate to the fraction of the full twenty-
percent (20%) of customers served by the respective CDS provider. This bond
will be in addition to any EGS licensing bond the CDS provider would have. The

.proceeds of the CDS bond will be used to facilitate the reversion of CDS
customers to PECO PLR service resulting from a default by any CDS provider.

Further, each CDS bidder must meet all applicable obligations that PJM
ascribes to a load serving entity and be a signatory of the PJM Reliability
Assurance Agreement, as amended and/or superseded.

Q4. The CDS bidder’s qualification package must also include a
description, in detail, of any situation in which the CDS bidder or any guarantor
(either alone or as part of a joint venture), or a subsidiary of CDS bidder or any
guarantor, defaulted or was deemed to be in noncompliance of its contractual
obligations to deliver energy, explaining the situation, its outcome and all other
relevant facts associated with the event described. The name, title and telephone
number of the principal manager of the customer/client who asserted the event of
default or noncompliance must also be listed.

Q5. The CDS bidder's qualification package must also contain:
(a) A description of any instances in the last two (2) years in which

any domestic affiliate or related entity of the CDS bidder has experienced any
event listed in Q4 above associated with the sale of electricity.
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(b) A description of any other present facts known to CDS bidder or
guarantor that might reasonably be expected to adversely affect its ability to
perform any aspect of CDS, including an instance in which any guarantor, or any
officer, director, partner or member of the CDS bidder, has experienced any of
the events listed in Q4, above and where the event reasonably could be expected
to adversely affect the CDS provider's ability to perform any aspect of CDS.

Q6. CDS bidders must warrant that all information provided to PECO
Energy for the purpose of participating in bilateral negotiations is true, timely and
accurate.

Bid, Negotiation and Assignment Process

N1. Upon execution by the CDS bidder of the attached confidentiality
agreement, PECO EDC will make available general information related to PECO
EDC's affected customer classes, including the expected number of PLR
customers by rate class and rate strata.

N2. As provided in Q1 above, on or before Friday, September 8, 2000,
bidders must submit to Carlo Ciabattoni, Manager, Supplier Administration
. Group, PECO Energy Company, S4-4, 2301 Market Street, Philadelphia PA
19101, cciabattoni@peco-energy.com, either electronically or by Federal
Express, a bid to provide CDS service to the entire twenty percent (20%) of non-
shopping residential customers, or to a specified portion thereof. Bids submitted
by Federal Express shall be deemed delivered on the date of receipt by PECO

Energy.

N3. PECO EDC or divisions thereof or PECO Energy’s divisional or
affiliated EGSs may not bid (either directly or as a partner or participant in any
business combination with a bidder) on CDS.

N4. Any EGS or consortium of EGSs that: (1) are not affiliated with PECO
EDC,; (2) are licensed by the Commission; (3) meet applicable terms, conditions
and standards for CDS; and (4) have met the qualifications to be a bidder, may
bid to provide CDS.

N5. PECO Energy will review any bid submitted as provided above, and, on
or before Friday, September 15, 2000, will notify a CDS Bidder electronically
either: (1) that its bid has been rejected as non-conforming, which notice will
identify the reasons therefor; or (2) that PECO Energy will initiate bilateral

negotiations with the CDS bidder, which notice will provide the specifics of said
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negotiation process.

N6. On or before Monday, October 9, 2000, PECO Energy will file with the
Commission for its review and approval any bilateral agreement reached
pursuant to this process.

N7. PECO EDC will make the initial random selection of customers to be
assigned to CDS, subject to the Commission’s review and oversight.

N8. A sufficient time before the initiation of CDS service hereunder,
customers will be notified of their selection in the random lottery and of the terms

and conditions of CDS.

N9. Each CDS provider shall be responsible for all, or a proportionate
share, of the administrative costs of switching the customer to CDS, including
notification.

Key Terms and Conditions of CDS

Any bid that does not, at a minimum, fully comply with the following
requirements shall be deemed to be a “non-conforming bid™:

K1. The CDS bidder must submit energy and capacity market pricing bids
for no greater than each rate class’ “price to compare” in any given month,
meaning the generation shopping credit plus applicable unbundled transmission
charge.

K2. The CDS bidder must set forth a comparison of its rates that conforms
to the “residential bill comparisons” data requirement. Comparisons must be
tabular and show the difference, on both a dollar and percentage basis, between
the CDS’ bid price and PECO Energy’s comparable rates for each rate category.
In no event may prices exceed PECO Energy's Commission-approved PLR rates.

K3. Bids must be for terms of one or more full years; partial year terms are
unacceptable.

K4. Bids may not contain “re-opener” or contingency clauses that could
result in the CDS provider not initiating or discontinuing CDS service fo
customers, for reasons outside of PECO Energy’s control (i.e. an offer contingent
upon changes in PJM’s business rule).
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K5. Bids may not restrict otherwise applicable customer rights under PLR
service (i.e. right to switch to another supplier upon 16 days notice prior to meter
read date).

K6. Bids may not constitute essentially a wholesale sale to PECO Energy.

K7. Bids must fully comply with all qualification package requirements
contained in Section Q above.

K8. A customer assigned to CDS shall retain the right to elect a competitive
EGS or return to PECO PLR service at any time at no charge pursuant to

Commission-approved procedures.

K9. The CDS provider must accept all customers assigned to it for CDS.

K10. The CDS provider must agree to abide by all applicable Commission
rules and regulations, including, but not limited to: Chapter 54 Electric Generation
Customer Choice; Chapter 55 Noncarrier Rates and Practices; Chapter 56
Standards and Billing Practices for Residential Utility Service; Chapter 57 Electric
Service; PECO Energy’s Electric Generation Supplier Coordination Tariff; and

.competitive safeguards and code of conduct. For the purpose of applying any
code of conduct and/or competitive safequards, a CDS provider shall be
considered an EDC.

K11. Each CDS provider must agree to perform the following functions:
switching generation suppliers, call center activities related to CDS electric
generation supply, CDS electric generation pricing, and related customer
inquiries, EDI/EDEWG transactions, disputes and disputes resolution related to
CDS electric generation supply.

Obligations of PECO Energy

O1. PECO EDC shall perform the following customer care functions: billing,
credit, collections and notices, physical termination, restoration of service after a
physical termination, maintenance and repair of PECO EDC-owned meters,
reading of non-advanced PECO EDC-owned meters, administration of universal
service programs (CAP, LIURP, CARES and Hardship), call center activities
related to meter reading, billing and distribution system outages and
emergencies, and discontinuance of service.
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02. PECO EDC shall establish data protocols and information exchanges
which allow each CDS provider to estimate its load obligations based upon the
respective CDS provider's customer list.



COMPETITIVE DEFAULT SERVICE
COORDINATION AGREEMENT

This Competitive Default Service Coordination Agreement (this "Agreement"),

dated October 18, 2000, is entered into by and between PECO Energy Company, a

Pennsylvania corporation and electric distribution company (the "Company"), and The

New Power Company, Inc., a Delaware corporation (the "CDS Provider"). (Each

individually referred to as a "Party" and collectivelly as the "Parties"). All terms used in

this Agreement that are not otherwise defined herein shall have the meaning provided in
the Electric Generation Supplier Coordination Tanff of PECO Energy Company (the

"Supplier Tariff").

Background: WHEREAS,

A. The Company acts as the defaulit provider of last resort for electric customers in
its service territory,

B. On August 24, 2000, the Company issued a Request for Proposal for Bilateral
Agreements for Competitive Default Service ("CDS"), issued pursuant to the
Company's Joint Petition for Settlement of its Electric Restructuring Case, dated
April 29, 1998, as modified by its Joint Petition for Settlement of A Plan of
Corporate Restructuring and Merger, dated March 23, 2000;

C. CDS Provider submitted to the Company a bid to provide CDS to the CDS
Customers (as defined in Section 5 below);

D. The Company has selected CDS Provider as the winning bidder to provide CDS;

and

NYC 3520198 10/18/00 10:46 Pivi 1
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E. The Parties wish to set forth herein the terms and conditions pursuant to which
CDS Provider shall provide CDS.

F. NOW, THEREFORE, in consideration of the mutual covenants, representations
and agreements hereinafler set forth, the Parties, intending to be legally bound,

hereby agree as follows:

l. The Parties acknowledge that the approval of this Agreement without
modification by the Pennsylvania Public Utility Commission (the "Commission")
is a condition precedent to the Parties' respective obligations hereunder, and the
Parties shall cooperate in good faith to promptly secure such approval. Such
approval also shall include a confirmation by the Commission that: (i) the
299,300 residential customers assigned to CDS in accordance with the provisions
of Section 5 of this Agreement shall be included in calculating the required thirty-
five percent (35%) market share threshold as set forth in Paragraph 39 of the
Company's April 29, 1998 Restructuring Settlement; (i1) the CDS Provider shall
not, by reason of the exercise of its rights and the performance of its obligations
under this Agreement, be considered a "public utility" within the meaning of 66
Pa. C.S.A. §102, but rather shall be subject to those rules and regulations
applicable to an "Electric Generation Supplier” and "electric supplier” within the
meaning of 66 Pa. C.S.A. §2803, as may be modified by this Agreement; and (iii)
the proposed operational procedures for the CDS Provider set forth in Exhibit A
hereto are consistent with those provisions of the competitive safeguards and/or

code of conduct set forth in 52 Pa. Code § 54.122. In the event that the

NYC 354019.8 10/18/00 1043 PM 2
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Commission has not rendered such approval on or before November 1, 2000, but
subsequently does issue such approval, (1) the date for commencement of the CDS
Term, as specified in Section 4 hereof, (ii) the date provided herein under Section
6 by which CDS Customers must be notified of their selection for CDS, and (iii)
the dates specified in Section 7 with respect to a failure by the CDS Provider to
enroll certain CDS Customers, shall each be extended on a day-for-day basis
unti] such Commission approval 15 received. Notwithstanding the foregoing, in
the event that the Commission has not so approved this Agreement on or before
November 30, 2000, the CDS Provider shall have the right, exercisable within 20
business days of such date upon the furnishing of written notice to the Company,
to terminate this Agreement. Furthermore, if the Commission rejects this
Agreement, this Agreement shall be deemed to automatically terminate. In either
of such cases, such termination shall be without liability of either Party to the
other, provided that the failure to achieve such Commission approval or the
rejection by the Commission, as the case may be, shall not be the result of a
breach by either Party of a covenant or other obligation of it under this

Agreement.

2. Throughout the CDS Term (as defined below), on behalf of the CDS Provider, the
Company agrees to perform those customer care functions listed on Exhibit B
hereto, as well as any additional customer care functions the Commission may

require the Company to provide for or on account of the CDS Customers.

3. Throughout the CDS Term, the CDS Provider agrees to perform those customer

care functions listed on Exhibit B hereto, as well as any additional customer care

NYC 354019.8 10/18400 t0:94 PM 3
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functions the Commission may require the CDS Provider to provide for the CDS

Customers.

4, Throughout the CDS Term, the CDS Provider shall provide electric generation
supply to CDS Customers at the prices identified in Exhibit C attached hereto
("CDS Prices"). The "CDS Term" means, with respect to each CDS Customer,
the period commencing on the first meter reading date occurring after January 1,
2001 applicable to such CDS Customer (as may be extended as contemplated by
Section 1 hereof due to any delay in the satisfaction of the condition precedent
with respect to Commission approval of this Agreement subsequent to November
1, 2000, as described therein) and continuing through the last meter reading date
occurring prior to February 1, 2004 applicable to such CDS Customer. Any delay
in the commencement of the CDS Term shall not result in an extension of the

scheduled expiration date of such term.

5. Not later than October 24, 2000, the Company shall cause 299,300 residential
customers (rate classes R, RH, OP and CAP} who are then receiving generation
supply service from the Company (i.¢., non-shopping customers) to be selected
for assignment to the CDS Provider ("CDS Customers"). CDS Customers shall
be drawn exclusively from a list provided in advance to the CDS Provider, which
list shall be prepared by the Company and certified by it to be accurate and
complete, of all of the Company's non-shopping residgntial customers, pursuant to
a random sclection process employed by a neutral, independent third party who
has expertise in the use of established statistical procedures for random selection

(the "Statistical Expert”). The Parties intend that the use of such selection process

NYC 334019.8 1{/18/00 10:44 PN A



is designed to result in a selection of customers that is generally proportionate
among rate classes, load sizes and other similar customer characteristics when
compared to the Company's existing pool of non-shopping residential customers,
provided that the Parties acknowledge that there is no guarantee that the actual
results of such random seiection process will achieve such a result. Prior to the
commencement of the selection process, the Company agrees to provide the CDS
Provider with the same information as is provided to the Statistical Expert.
Representative(s) of the CDS Provider shall be entitled to review with the
Statistical Expert the methodology and procedure he or she shall use to perform
the random selection process prior to such selection and to observe the
implementation of the selection process by the Statistical Expert. Not later than 1
business day following the selection by the Statistical Expert, the Company shall
provide to the CDS Provider a comprehensive list, certified by the Company to be
accurate and complete, showing the detailed account information (including
account number and rate class) for all 299,300 accounts that were selected by the
Statistical Expert. The CDS Provider shall have 5 business days from the receipt
of the list described in the foregoing sentence to verify the accuracy of the records
of the Company and the Statistical Expert with respect to the implementation of
such selection process. Such 5 business day verification period shall not extend
the dates set forth in Section 6 below with respect to mailing notices to the CDS
Customer; unless such verification process results in the need for the reselection

of such customers due to an error in the selection process.
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6. Not later than 20 days after the selection of CDS Customers pursuant to Section 5
above, such CDS Customers shall be notified in writing by the CDS Provider of
their selection for CDS, provided that the CDS Provider shall stagger the mailing
of such notices over a period of approximately 5 business days with the objective
of attempting to stagger the number of calls the Company and/or the CDS
Provider may receive with respect to such notices. The notice shall include: (1)
the CDS Terms and Conditions {defined below) and (2) a card with a negative
check-off box that enables the customers assigned to CDS to opt out of CDS by
so indicating on the card and retuming to the CDS Provider within 14 days from
the date of the last mailing of such notices. Not later than 5 business days after
the expiration of the opt out period described in the preceding sentence, the CDS
Provider shall sul;mit to the Company a flat file consisting of all account numbers
for assigned customers who have chosen to opt out of CDS. The "CDS Terms
and Conditions" shall be prepared by the Company in such a manner as to educate
CDS Customers about CDS. Not later than 5 days after the selection of CDS
Customers pursuant to Section 5 above, (i) the CDS Provider shall provide the
Company with a draft of its proposed notice and (i1} the Company shall provide
the CDS Provider with a copy of its proposed CDS Terms and Conditions. Each
Party shall have 3 days to review and approve such items, provided that such

approvals shall not be unreasonably withheld.

(a) The Parties shall diligently pursue all of the actions required of them to

enable the Parties to satisfy the timelines set forth in this Agreement. In
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the event the CDS Provider encounters logistical difficulties or events
beyond its control with respect to enrolling CDS Customers within the
time period contemplated by this Agreement, the Parties agree to work
cooperatively to resolve any such difficulties as soon as reasonably
possible and, to the extent applicable, take such actions as provided in this
Section 7. The CDS Provider at all times shall not give preference to any
group or groups of customers or rate classes in effecting the enrollment of

CDS Customers.

(b)  If notwithstanding each Party's diligent efforts to enroll all the CDS
Customers effective as of the respective customers' first meter reading
date on or after January 1, 2001 (such date, i.e., January 1, 2001, is subject
to extension as provided in Section 1), a CDS Customer's enrollment is
delayed beyond such meter reading date, and such delay in enrollment is
not the result of a legal impediment preventing or prohibiting the
commencement of enrollment for CDS Customers (as further described in
Section 8 below) or other event beyond the control of the CDS Provider,
then the CDS Provider shall, as soon as reasonably possible once such
CDS Customer is enrolled in CDS, credit (in its CDS charges) any CDS
Customer whose enrollment in CDS has been so delayed for the amount of
lost savings such customer would otherwise have realized as a result of
this Agreement if such customer had been timely enrolled in CDS;

provided however, that if such delay in enrollment 1s a result of the

Company's failure to comply with the terms of this Agreement or the
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(c)

(d)

Supplier Tariff, the Company, and not the CDS Provider, shall be required
to credit any such CDS Customers with such lost savings. Any payments
or credits to a CDS Customer pursuant to this Section 7(b) shall terminate
as of the earlier of (i) the date such CDS Customer is enrolled in CDS or
(it) the date as of which such CDS Customer receives a payment from the
CDS Provider reflecting such customer's projected lost savings pursuant to

Section 7(d) below.

If a delay in the enrollment of a CDS Customer which is not the result of a
failure on the part of the Company results in such customer not being
enrolied for CDS effective as of such customer's first meter reading date
on or after March 1, 2001 (such date, i.e., March 1, 2001, is subject to
extension as provided in Section 1), such delay in enrollment shall not be
considered a default under this Agreement so long as the CDS Provider
shall pay to the Company, with respect to each such CDS Customer, as
liquidated damages and not as a penalty, 50 cents per day per customer for
each day after such meter reading date that such customer remains on
Default PLR Service (as defined below). The CDS Provider shall pay any
amounts due pursuant to this Section 7(c) to the Company within 20 days

after the end of the month in which such amounts become due.

[f a delay in the enrollment of a CDS Customer which is not the result of a
failure on the part of the Company results in such customer not being
enrolled for CDS effective as of the customer's first meter reading date on

or after May 1, 2001 (such date, i.e,, May 1, 2001, is subject to extension
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as provided in Section 1): (A) the CDS Provider shall pay to each such
CDS Customer that is not yet enrolled in CDS, as liquidated damages and
not as a penalty, the projected lost savings such CDS Customer would
'have realized as a result of this Agreement over the entire CDS Term (less
any amount of lost savings previously received by such customer in
accordance with Section 7(b) above), such amount to be determined based
on average kWh levels, the Company's then applicable shopping credit
and the savings percentage reflected on Exhibit C for the applicable rate
class of the affected CDS Customer; and (B) .any such customers shall no

loﬁger be considered CDS Customers for purposes of this Agreement and

such customers shall remain on the Company's Default PLR Service.

(e) In the event that as of the first meter reading date after May 1, 2001 (such

date, i.e., May 1, 2001, is subject to extension as provided in Section 1)

less than 85% of the CDS Customers (adjusted to reflect any customers
that have notified the Company or the CDS Provider of their desire to
switch to an EGS or to return to Default PLR Service) have been enrolled
in CDS, the CDS Provider shall be deemed to be in default and the
Company shall have the right to be reimbursed for ifs actual, direct
damages resulting from the delay in switching over such customers and
shall be entitled to draw upon the Surety Bond as contemplated pursuant
to Section 18(a), and in such event, the CDS Provider shall no longer owe
the Company the liquidated damages specified pursuant to Section 7(c)

above.
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() The Company shall periodically report to the Commission on the status of
the enrollment by the CDS Provider of the CDS Customers. Such reports
shall be furnished by the Company to the CDS Provider for its review and

consultation prior to submission to the Commuisston.

If, notwithstanding each Party's diligent efforts to effect the implementation of
this Agreement, the commencement of the enrollment of CDS Customers has
been prevented or prohibited as of the last meter reading date prior to Apnl I,
2001 (other than as a result of a breach by a Party of its obligations under this
Agreement), as a result of a preliminary or permanent injunction or other order,
decree or ruling issued by a court of competent jurisdiction or by any
governmental, regulatory or administrative agency or commission, or any law or
executive order promulgated or enacted by any governmental authonty, then such
Party shall have the right, exercisable within 10 business days of such date upon
the furnishing of written notice to the other Party, to terminate this Agreement. In
such case, such termination shall be without liability of either Party to the other
and the CDS Provider shall be entitled in such event, if the Surety Bond as
defined in Section 18(a) shall have been furnished and/or the Escrow Account as
defined in Section 18(b) funded, to terminate the Surety Bond and to the return of

all collateral in the Escrow Account withour delay.

The CDS Provider shall provide CDS during the CDS Term to each CDS
Customer until the earlier of: (1) the date any such CDS Customer switches to

another EGS, including any affiliated or divisional EGS of the CDS Provider, or

returns to default provider of last resort service ("Défault PLR Service"} provided
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by the Company; (2} the date on which the account with respect to such CDS
Customer becomes inactive; or (3) the end of the CDS Term with respect to such

CDS Customer.

10.  Throughout the CDS Term, any CDS Customer shall be entitled to switch to
another EGS or return to Default PLR Service at any time without penalty or
charge. Once such customer makes such a switch, such customer cannot return to
CDS. Upon the expiration of the CDS Term, the Parties agree to cooperate in
good faith to ensure a reasc;nably smooth transition of CDS Customers 1o any new

provider of CDS, any EGS or back to Default PLR Service, as the case may be.

11.  The procedures for data exchanges between the Company and the CDS Provider
shall be as provided in the Supplier Tariff and as generally described in Exhibit D

attached hereto.

12. If, as of October 15, 2002, the number of CDS Customers is less than twenty
percent (20%) of the sum of all residential customers currently receiving
distribution service from the Company (including residential customers receiving
CDS or service from another EGS), the Company shall allocate to the CDS
Provider that number of the Company's residential customers that are then
receiving Default PLR Service which, when added to the number of CDS
Customers as of QOctober 15, 2002, provides for a total number of CDS Customers
equal to twenty percent (20%) of the sum of all residential customers currently

- receiving distribution service from the Company (including residential customers

receiving CDS or service from another EGS). The CDS Provider shall notify
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such new CDS Customers of their selection pursuant to a schedule agreed upon
by the Parties. The selection and notice procedures used with respect to such new
CDS Customers shall be substantially similar to those specified in Sections 5 and

6 hereof with respect to the initial selection of CDS Customers.

13. The CDS Provider shall separately account in its books and records for the CDS
Customers vis-a-vis any other customers the CDS Provider may be serving as an
EGS. CDS Customers shall have different Dun's numbers (Dun's+4) from those
used by the CDS Provider for its other customers. The CDS Provider shall
separately schedule its load requirements with the Company and shall use
different mailboxes on the SUCCESS website with respect to CDS Customers

vis-a-vis any other customers the CDS Provider may be serving as an EGS.

14.  The Company shall provide Consolidated EDC Billing with respect to all CDS
Customers and the CDS Provider shall submit its customer charges to the
Company in accordance with the Competitive Billing Specifications Rider to the
Supplier Tariff. The Company shall use the same procedures and apply the same
standard of care with regard to billing services and customer care for the CDS
Provider as it does for any EGS that has elected Consolidated EDC Billing. The
CDS Provider shall not be entitled to any credits as may be contemplated by
Appendix J of the Company's April 29, 1998 Restructuring Settlement.
Notwithstanding the provisions of Sections 11 and 15 of the Competitive Billing
Specifications Rider, delinquent CDS Customers shall not be converted to
separate EDC/EGS Billing, nor will the collection policies provided therein apply.

Regardless of any such customer delinquency or the length thereof, the Company
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shall continue to pay the CDS Provider the amounts due to it in respect of the
supply of generation service to such customer. Relevant provisions of the
Supplier Tariff and this Agreement shall remain in effect following the end of the
CDS Term in order to facilitate final billing and collection of amounts due under

this Agreement.

15. Pursuant to Chapter 56 reguliations, only the Company shall be entitled to
terminate service to CDS Customers for failure to pay CDS charges.
Furthermore, Rule 14 of the Supplier Tariff shall not apply with respect to CDS
Customers. The CDS Provider may not discontinue-service to CDS Customers
and the Company will not give effect to any drop transaction submitted by the

CDS Provider.

16. Notwithstanding any language in Rule 19.5 of the Supplier Tanff to the contrary,
the CDS Provider shall not have the right to terminate service hereunder because

of a change in applicable rules, regulations, tariffs or orders.

17. Consistent with Paragraph 38b of the Company's Apnl 29, 1998 Restructuring
Settlement, during the first year of the CDS Term not less than two percent (2%)
of the energy provided by the CDS Provider to supply CDS Customers shall be
generated from renewable resources (including solar, wind, sustainable biomass
(including landfill gas but excluding incineration of municipal solid waste)
geothermal or ocean power), and during each successive year of the CDS Term
such percentage shall be increased by one-half percent (0.5%); provided, that the

CDS Provider shall be entitled to petition the Commission for relief from the
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provisions of this Section 17 in the event that the CDS Provider can establish that
the cost of providing power from such renewable resources increases the cost of

the total quantity of energy supplied for CDS by more than two percent (2%).

18. Grant of Security Interest; Remedies.
Sections 12.4, 12.5, 12.6 and 12.7 of the Supplicr'Tariff shall not apply to this

Agreement and, instead, are replaced in their entirety with the following:

(a) The CDS Provider grants to the Company a surety bond in the amount of
two and a half million dollars ($2.5 million) (the "Surety Bond") in a form
reasonably satisfactory to the Company to secure its payments, charges,
costs, expenses and liabilities resulting from, or in any way related to, the
CDS Provider's failure to perform its obligations hereunder. The Surety
Bond must be provided to the Company no later than 10 business 'days
after the satisfaction of the condition precedent set forth in Section 1 with
respect to the approval by the Commission of this Agreement. Upon, or at
any time after, the occurrence of a Default (other than a Material CDS
Provider Default as defined below) by the CDS Provider under this
Agreement, the Company shall be entitled to draw on the Surety Bond to
the extent necessary to pay or reimburse the Company for any actual
damages or losses reasonably documented by the Company and suffered
by it as a result of such Default by the CDS Provider. Inthe event of a
Material CDS Provider Default by the CDS Provider, the Company may
elect to effect an early termination of this Agreement and in such case it

shall be entitled to draw on the full amount of the Surety Bond or any
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remaining portion thereof as liquidated damages pursuant to and in

accordance with Section 18(b)(i).

(b) To further secure the Company in the event of a Material CDS Provider
Default, the CDS Provider agrees to fund an escrow account in the amount
of fifty million dollars ($50 million), as may be adjusted on an annual
basis pursuant to the adjustment mechanism specified in Exhibit E hereto
(the "Escrow Account™). The Escrow Account shall be funded by the
CDS Provider no later than 10 business days after the satisfaction of the
condition precedent set forth in Section 1 with respect to the approval by
the Commission of this Agreement. The escrow agent shall pay interest or
other earnings accruing on the Escrow Account to the CDS Provider at
least quarterly. The Parties shall agree on the form of the escrow
agreement for the Escrow Account within 7 business days of the date of
this Agreement. Upon the request of the CDS Provider at any time during
the CDS Term, the Company shall permit the CDS Provider to substitute
as security for the Escrow Account a letter of credit issued by a
commercial bank or other independent financial institution having a rating
of at least A- by Standard and Poor's or A3 by Moody's (the "Letter of
Credit") or a corporate guaranty from a party having a credit rating for its
senior unsecured debt of at least BBB by Standard and Poor's or Fitch's or
Baa2 by Moody's (the "Guaranty™), in either case for a term corresponding
to the remaining period of the CDS Term, in an amount equal to the

amount of the Escrow Account at the time of substitution (and subject to
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the annual adjustment required by Exhibit E) and containing other material

terms and conditions that shall be reasonably acceptable to the Company,

provided that the Escrow Account shall be maintained and shall remain in

effect until such time as any substitution therefor takes effect.

(1)

NY(C 354019.8 10/18/00 10:44 PM

Upon the occurrence of a Material CDS Provider Default by the
CDS Provider, the Company may elect, to the extent such Materal
CDS Provider Default shall be continuing and upon 5 days written
notice to the CDS Provider, to effect an early termination of this
Agreement. In such case, the Company shall be entitled to draw,
as liquidated damages and not as a penalty, on the outstanding
balance at such time of the Escrow Account {or, if applicable, the
Letter of Credit or the Guaranty) and the Surety Bond, free from
any claim or right of any nature whatsoever of the CDS Provider.
Such damages shall constitute the Company's sole and exclusive
remedy with respect to such Material CDS Provider Default and no
other remedy shall be available to the Company pursuant to Rule
16.4 of the Supplier Tariff or otherwise. A "Material CDS
Provider Default” means any of the following events shall have

occurred and be continuing with respect to the CDS Provider:

(1) a Default pursuant to Rule 16.2(b), 16.2(c), 16.2(d) or 16.2(¢)

of the Supplier Tariff;

16
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(2) withdrawal by the CDS Provider under the circumstances

described in Section 20 below (other than a withdrawal
resulting from a material breach by the Company of its

obligations under the Supplier Tariff or this Agreement);

(2) failure by the CDS Provider to contribute additional funds to

the Escrow Account, or otherwise post the requisite additional
collateral in favor of the Company, if and to the extent required
pursuant to the adjustment mechanism set forth on Exhibit E
(except to the extent the amount of such additional funds is the
subject of a good-faith dispute between the Parties), subject to
the notice and cure provisions of Rule 16.3 of the Supplier

Tariff, or

(4) the unexcused and repeated failure of the CDS Provider to

comply with the material terms of this Agreement or the
Supplier Tariff (including Defaults pursuant to Rule 16.2(a) of
the Supplier Tariff, except those resulting from events or
circumstances that are not within the control of the CDS
Provider, such as a change in law or regulation that renders the
CDS Provider ineligible to perform its obligations under this
Agreement (other than a change in law or regulation that is
petitioned for or actively sought by the CDS Provider with the
objective of reducing or eliminating its obligations hereunder))

and that has a material adverse effect on the Company;

17



provided that the Company shall provide written notice of such
failure to the CDS Provider and the CDS Provider, in addition
to any cure period provided in Rule 16.3 of the Supplier TarifT,

shall have 10 days to cure any such failure.

-

(c) THE PARTIES ACKNOWLEDGE THAT DAMAGES WITH RESPECT
TO A MATERIAL CDS PROVIDER DEFAULT HEREUNDER ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE
OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT AND
THE LIQUIDATED DAMAGES PROVIDED FOR IN THIS SECTION
18 CONSTITUTE A REASONABLE APPROXIMATION OF THE
HARM OR LOSS SUFFERED BY THE COMPANY AS A RESULT OF
A MATERIAL CDS PROVIDER DEFAULT AND SUCH DAMAGES
SHALL CONSTITUTE THE COMPANY'S SOLE AND EXCLUSIVE

REMEDY THEREFOR.

(d) Notwithstanding the foregoing Section 18(b), upon the occurrence of a
Default that does not qualify as a Material CDS Provider Default, the
Company's sole and exclusive remedy shall be as contemplated by Rule
16.4 of the Supplier Tariff, including the right to draw on the Surety Bond

pursuant to, and to the extent permitted under, Section 18(a).

(e) If requested by the Company, the CDS Provider shall deliver to the
Company: (1) within 120 days following the end of each fiscal year, a

copy of the CDS Provider's annual report containing audited consolidated
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financial statements for such fiscal year; and (2) witinn sixty (60) days
after the end of each of it-s first three fiscal quarters each fiscal year, a
copy of the CDS Provider's quarterly report containing unaudited
consolidated financial statements for such fiscal quarter. In all cases the
statement shall be for the most recent accounting period and prepared in
accordance with generally accepted accounting principles; provided,
however, that should any such statements not be available on a timely
basis due to delay in preparation or certification, such delay shall not be
considered a breach of this obligation by the CDS Provider so long as the
CDS Provider diligently pursues the preparation, certification and delivery

of the staternents.

19.  To the extent either Party is prevented by Force Majeure (as defined below) trom
carrying out, in whole or in part, its obligations under this Agreement and such
Party (the "Claitning Party") gives notice and details of such Force Maieure to the
other Party as soon as practicable, then the Claiming Party shall be excused for
the duration of such Force Majeure froim the performance of its obligations
hereunder to the extent such performance is prevented thereby. Notwithstanding
the foregoing, a Party's obligation to make payments of amounts due hereunder
shall not be suspended or excused by reason of Force Majeure. "Force Majeure”
means an event or circumstance which prevents a Party from performing its
obligations under this Agreement, which event or circumstance was not
anticipated, which is not within the reasonable control of, or the result of the

negligence of, the Claiming Party, and which by the exercise of due diligence the
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Claiming Party is unable {o overcome or avoid. As to the CDS Provider, Force
Majeure shall include any interruption,'loss or deterioration of electric distribution
services of the Company and/or the PJM Independent System Operator, and/or
their electric lines, equipment, or systems. Force Majeure shall not include: (1)
the CDS Provider's inability to economically procure electric generation supply;
(2) the loss or failure of the CDS Provider's electric generation supply; or (3} the
CDS Provider's ability to sell electric generation supply at a price greater than the

CDS Prices.

Rule 13.3 of the Supplier Tariff is replaced in its entirety with the following
provision: Except if such withdrawal i3 the result of 2 material breach by the
Company of its obligations under the Supplier Tariff or this Agreement. the CDS
Provider shall provide the Company with at least 90 days' notice of any
withdrawal and the CDS Provider's withdrawal fromproviding CDS shall
constitute a Material CDS Provider Default of its obligations under this
Agreement, as set forth in Section 18 hercof. Upon any such withdrawal, the
Company shall be entitled to draw upon the Surety Bond and Escrow Account (or
Letter of Credit or Guaranty, as the case may be) in accordance with the

provisions of Section 18 of this Agreement.

Rule 16.2 ot the Supplier Tariff shall be deemed to be amended for purposes of
this Agreement by adding the following to the list of materiai breaches by the
CDS Provider: (f) CDS Provider's failure to post or maintain the required Surety
Bond or fund or maintain the Escrow Account {or maintain the Letter of Credit or

Guaranty, as the case may be) in accordance with Section 18 hereof. Without
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modifying Rule 16.2(d) and 16.2(e) of the Supplier Tar{f with respect to their
application to the CDS Provider, Rule 16.2 also shall be deemed to be amended
for purposes of this Agreement by adding two situations (enumerated as
subsections (g) and (h)) where the Company will be considered to have been in
material breach by substituting "Company" in each place where the term "EGS"
appears in Rule 16.2(d} and (e). Rule 16.2 is further deemed to be amended by
adding the following situation {enumerated as subsection (i)): (i) the failure of
either the Company or the CDS Provider to pay when due any undisputed

amounts owing to the other Party under the Supplier Tariff or this Agreement.

22. © Inthe event of the termination ot this Agreement by the CDS Provider tollowing
a Default by the Company, or as otherwise provided in Section 8 of this
Agreement, the CDS Provider shall be entitled, if the Surety Bond shall have been
furnished and/or the Escrow Account funded (or the Letier of Credit or Guaranty
furnished, as the case may be), to terminate the Surety Bound and to the retiim of
all collateral in the Escrow Account (or the release and extinguishment the Letter

of Credit or the Guaranty, as the case may be), in each case without delay.

23. NOTWITHSTANDING ANYTHING CONTAINED IN TH1S AGREEMENT,
THE SUPPLIER TARIFF OR OTHERWISE TO THE C_ONTRAR.Y, NEITHER
PARTY (NOR ANY OF ITS RESPECTIVE DIRECTORS, OFFICERS,
SHAREHOLDERS, MEMBERS, PARTNERS, MANAGERS OR
EMPLOYEES) SHALL BE LIABI.E TO EACH OTHER OR TO ANY OTHER
PARTY FOR ANY INCIDENTAL, SPECIAL, INDIRECT OR

CONSEQUENTIAL DAMAGES WHATSOEVER (INCLUDING WITHOUT
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LIMITATION LOST PROFITS OR REV ENUE) IN CONNECTION WITH OR
WITH RESPECT TO THIS AGREEMENT, THE SUPPLIER TARIFF OR
OTHERWISE; PROVIDED THAT, EXCEPT AS PROVIDED IN SECTION 7
WITH RESPECT TO DELAYS IN THE ENROLLMENT OF CDS
CUSTOMERS AND IN SECTION 18(b) WITH RESPECT TO A MATERIAL
CDS PROVIDER DEFAULT, A PARTY SHALL NOT BE LIMITED FROM
SEEKING ACTUAL, DIRECT DAMAGES TO WHICH THEY MAY BE

ENTITLED.

24. Each Party hereto agrees to use reasonable good faith efforts to mitigate any

damages it may suffer as a result of a Default by the other Party.

~J
fJi

In addition to the provisions of Rule 19.4 of tha Supplier Tariff, the CDS Provider
may assign its interest in this Agreement to a wholly-owned affiliate upon 30
days' prior written notice fo the Company; provided that the Company is

- reascnably satisfied that the various security obliéations provided by Section 18
hereof remain in place or adequate substitutions are made therefor to the
reasonable satisfaction of the C<'1mpan§,; and such assignment does not materially

" adversely affect the Company's operations or its ability to perform, or the cost of

performing, its obligations under this Agreeinent; and provided further, that the
CDS Provider shall provide, at its sole cost and expense, any notification to CDS

Customers of such assignment as may be required.

26. Representations, Warranties and Covenants.

(a) The CDS Provider hereby represents, warrants and covenants as follows:
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() the CDS Provider is in compliance, and will continue to comply,
with all applicable obligations, requirements, rules and regulations,
as established by the Supplier Tariff and the Company's Electric
Service Tariff (in this latter case, to the extent such tariff is
referenced in the Supplier Tariff) that are applicable to the CDS
Provider as a result of serving customers located in the Company's

service territory;

(i1) the CDS Provider agrees to comply with: (A) those provisions of
the standards of conduct applicable to licensees as szt forth in 52
Pa. Code § 54.43; and (B) the competitive safeguards and/or code
of conduct set forth in 52 Pa. Code § 54.122, consistent with the
operational procedures relating thereto set forth in Exhibit A

hereto; and

(iii)  the CDS Provider is licensed by the Commission to provide
electric supply to customers in Pennsylvania and has satisfied, and
will continue to satisfy, all other Commission requirements

applicable to the CDS Provider.

(b) The Company hereby represents, warrants and covenants that the customer
information furnished to the CDS Provider and the Statistical Expert by
the Company shall be complete and accurate and set forth a complete list
of all of the Company's non-shopping residential customers as provided in

Section 5 hereof.
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(c) Each Party hereby represents, warrants and covenants to the other Party as

i

follows:

(i) each Party's performance of its obligations hereunder has been
duly authorized by all necessary action on the part of such Party
and does not, and will not, conflict with, or result in a breach of,
such Party's charter documents or bylaws or any indenture,
mortgage, other agreement or instrument, or any statute or rule,
regulation, order, judgment or decree of any judicial or
administrative body to which such Party is a party or by which

such Party or any of its properties is bound or subject; and

(if)  this Agreement is a valid and binding obligation of such Party,
enforceable against such Party in accordance with its terms, excep!
as such enforceability may be limited by applicable bankruptey.,
insolvency or similar laws from time to time in effect that affect

creditors' rights generally or by general principles of equity.

27.  Each Party shall provide notice to the other Party at such time that it leamns that
any of the representations, warranties, or covenants in this Agreement have been

violated.

28. Each Party agrees to execute and deliver all further instruments and documents,
and take any further action that may be reasonably necessary to effectuate the
purpose and intent of this Agreement. In addition, the Parties acknowledge that

the CDS Prices do not reflect a margin or allowance for any additional cost,
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expense or obligation that may be incurred by the CDS Provider in the event that,
pursuant to Section 3 or Section 16, any such cost, expense or obligation may be
imposed on the CDS Provider during the CDS Term. [fany such cost, expense or
obhigation is so incurred, the Company shall, upon the reasonable request of the
CDS Provider and at the CDS Provider's sole expense, reasonably cooperate with
the CDS Provider to attempt to reduce or ameliorate such additicnal cost, expense
or obligation, including supporting or participating in a petition or other filing to
the Commission seeking to modify the rules pertaining to, or eliminate the effect

of, such cost, expense or obligation or to perm:t the recovery by the CDS Provider

-of all or a portion thereof, provided that such support or participation shall not

requre the Company to take or support a position that would be in conflict with,
or otherwise violate, any Commission approved order, settlemient or other

agreement that applies to the Company.

Any notice or request made to or by either Party regarding this Agreement shall

be made to the representative of the other Party as indicated below.

To the Company:

PECO Energy Company

2301 Market Street/S4-4

Philadelphia, PA 19101

Attn.: Carlo Ciabattoni

Title: Manager, Supplier Administration Group
Telephone: (215) 841-4210

Facsimile: (215) 841-4728

Internet E-Mail: cciabattoni@peco-cnergy.com
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To the CDS Provider:

The New Power Company, Inc.

I Manhattanville Road

Purchase, NY 10577-2100

Attn.: Monty Dolph

Title: Vice-President

Telephone: (914) 697-5123

Facsimile: (914) 697-2412

Internet E-Mail: mdolph@newpower.com
All notices required to be made hereunder shall be in writing and shall be
delivered by letter, facsimile or other documentary form. Notice by facsimile or
hand delivery shall be deemed to have been received by the close of the business
day on which it was transinitted or hand delivered (uriless transmitted or hand
delivered after close in which case it shall be deemed received at the close of the
next business day). Notice by overnight mail or courier sha!l be deemed to have

bzen received two {2) business days afler it was sent. A Party may change 1is

address by providing notice of same in accordance herewitbh.

30.  This Agreement may be executed in counterparts, each of which shall be deemed

an original, but all of which together shall constitute one and the same instrument.

31. The Supplier Tariff, as modified hereunder to apply to the CDS Provider and as
the same may be amended from ume to time, is incorporated herein by reference
and made 4 part hereof. 1n the event of a corniflict between the terms of this
Agreement and the terms of the Supplier Tanff, the terms of this Agreement shall

control.
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32. [f the date on which a notice is due or a prescribed action is required to take place
falls on a day that is not a business day, the date on which such notice or action

shall be due shall be extended until the next succeeding business day.

33.  Except as otherwise required by law or regulation, each Party shall notify the
other Party prior to making or issuing any press release concerning the execution,
filing or nature of this Agreement and coordinate the issuance of the same,
previded that the nature and content of any such press release shall be within the

discretion of the i1ssuing Party.
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IN WITNESS WHEREOQOF, and intending to be legally bound hereby, the Company and

CDS Provider have caused this Agreement to be executed by their respective guthorized
T F)
officials.

PECO ENERGY COMPANY

oy LAl i Caratiugh
Name: Ellen M. Cavanaugh V" Title: Vice-President,

Octobér 18, 2000

Lz o 61130

Electric Supply
& Transmission

THE NEW POWER COMPANY, INC.

Name: Marc Manly

Title: General Gounsel

Date:

NYC 3540198 10/18,00 5:59 PM
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IN WITNESS WHEREQF, and intending to be legally bound hereby, the Compan

.
CDS Provider have caused this Agreement to be executed by their respective gutho
m
officials.

4

y and
2 CCDD ok
rized -+
<y Le-
T T
ETARC I
< e 2,
vy, =
D — Tt
2 2
PECO ENERGY COMPANY E'é‘ —
By:
Name: Ellen M, Cavanaugh Title: Vice-Presidemnt, Date:
Electric Supply
& Transmission
. THE NEW POWER COMPANY, INC.
By: %(AW’Q/(’\ \D] \9]7_0'0@
Name: Marc Manly Title: Gtera.l Counsel
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EXHIBIT E

Annual Adjustment Formula for Required Amount in Escrow Account, Letter of
Credit, or Guaranty, as applicable

As of December 3, 2001 and December 2, 2002 (the "Adjustment Date"), the amount
required to be maintained in the Escrow Account (or, if applicable, guaranteed by the
Guaranty or reflected in the Letter of Credit) pursuant to Section 18 of the Agreement
shall be recalculated in accordance with the formula set forth below. Such recalculation
shall become effective no later than five business days after such recalculation, at which
time the CDS Provider shall either post any additional collateral required or a distribution
shall be made to the CDS Provider of any collateral in the Escrow Account in excess of
the recalculated required amount (or, if applicable, the amount guaranteed by the
Guaranty or reflected in the Letter of Credit shall be adjusted). An example of such
recalculation is attached hereto as Attachment 1 to Exhibit E. Notwithstanding the
foregoing, or the results of any calculation from the formula below, in no event shall the
amount required to be maintained in the Escrow Account (or, if applicable, guaranteed by
the Guaranty or reflected in the Letter of Credit) pursuant to Section 18 of the Agreement
exceed fifty million dollars ($50,000,000) or fail below ten million dollars ($10,000,000).

Amount (§) Required for Escrow = MCF - RER

Where;

CDS Customer List = a snapshot of the number and strata of customers being served by
the CDS Provider, and used in the calculations of future energy supply (“L”, as defined
below) and PJM capacity obligations (“ICAP”, as defined below). The values associated
with the CDS Customer List shall be determined as follows: For the December 3, 2001
determination, the CDS Customer List shall be the actuat list of customers receiving CDS
from the CDS Provider as of December 3, 2001; and for the December 2, 2002
determination, the CDS Customer List shall be the actual list of customers receiving CDS
from the CDS Provider as of December 2, 2002, plus the additional customers who were
selected in the supplemental assignment pursuant to Section 12 of the Agreement.

MCF = Market Cost Forecast (3)- the estimated all-in market cost to provide energy plus
related services to all CDS Customers for the remaining full calendar years (i.e., both 2002
and 2003, or just 2003, as the case may be) contained within the term of the Agreement,
determined pursuant to the following formula:
MCF=[(FPxLFP+BA +AS)xL xLLA]+ICAP

FP = Forward price ($/MWH) - broker price for a standard block of 7 x 24 firm energy at
the PIM western hub, for the remaining full calendar years (Le., both 2002 and 2003, or
just 2003, as the case may be) contained within the term of the Agreement . This price
shall be the mid-market number between bid and ask values solicited by a representative of
the Company from Prebon (or another mutually acceptable broker) at 10 AM EST on the
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Adjustment Date. The CDS Provider shall have the option to call the broker
simultaneously to confirm the “bid” and “ask” numbers received by the Company.

LFP = Load Following Premium (ratio) - a ratio representing the difference in energy
price to serve load with a residential load shape compared to that for the standard block of
energy used to determine FP, calculated as: LFP=LTC/ATC

The Load Following Premium looks back 24 months from the date of determination and
calculates the additional cost to serve the scheduled hourly CDS load at actual hourly
PECO zone Locational Marginal Price (LMP) compared to the price to serve a flat load at
the same PECO zone LMPs. Because actual CDS customer load data is not available for
this 24 month look back, the hourly load shapes used in this calculation will be as defined
in “LH”, the same as those used to calculate future CDS load responsibility “L”, as
defined below.

LTC = Average load-weighted hourly LMP for the PECO zone (3/MWH) - To determine
LTC: (i) calculate the cost of serving the modeled CDS load from the PJM spot market at
the hourly LMP for the PECO zone for each hour of the previous 24 months by
multiplying the hourly load (in MW) times the PECO zone LMP ($/MWH) for the same
hour; (ii) sum all amounts calculated in (i) above; and (iii) divide the total dollars by the
total hourly loads. The result will be the load weighted average LMP in $/MWH.

ATC = Around the Clock average PECO zone LMP for the same hours used in LTC
calculation ($/MWH) - the simple arithmetic average of hourly PECQO zone LMPs for the
same 24 month period used to determine LTC above.

BA = Basis Adjustment (3/MWH) - the average difference over the past 24 months
between the hourly LMP for the PJM western hub and the PECO zone, load weighted and
including the same hours and load weighting methodology as for LTC, above.

AS = Ancillary Services cost ($YMWH) - the average cost of ancillary services billed to the
Company by PJM over the past 12 months, adjusted for any rate changes announced by
PIM. AS is calculated as the sum of ancillary service charges ($) to the Company for the
Company's Default PLR Service load over the most recent 12 months for which data is
available, divided by the total Default PLR Service load (MWH) for the same period.

ICAP - Capacity Obligations according to the PJM Reliability Assurance Agreement ($) -
ICAP is calculated as the product of the total capacity obligation of the customers in the
CDS Customer List (MW-days) for the remaining full calendar years (i.e., both 2002 and
2003, or just 2003, as the case may be) contained within the term of the Agreement and
the market price for ICAP. The market price for ICAP shall be the mid-market number
between bid and ask values solicited by a representative of the Company from broker TFS
(or a mutually agreeable replacement) at 10 AM EST on the Adjustment Date. The CDS
Provider shall have the option to call the broker simultaneously to confirm the “bid” and
“ask” numbers received by the Company.
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L = forecast of volume of energy to serve CDS Customers (MWH) - The volume of
energy expected to be delivered to CDS Customers for the remaining full calendar years
(i.e., both 2002 and 2003, or just 2003, as the case may be) contained within the term of
the Agreement, calculated as: L=LR + LRH

LH = forecast of volume of energy to serve CDS Customers in individual hours (MWH}) -
The volume of energy expected to be delivered to CDS Customers during a particular
hour, calculated as: LH = LR(hourly) + LRH(hourly) This string of hourly values is
needed in the calculation of LTC and BA, as defined above.

LLA = Standard line loss adjustment factor for all residential customers, used to account
for the difference between forecast retail sales “L” and the associated wholesale energy
supply requirement. LLA shall be applied in a manner consistent with Section 6.5 of the
Supplier Tanff.

RER = Retail Estimated Revenue (3) - the expected generation service charges that would
be collected from CDS Customers based on the Company’s filed “price to compare” for
the remainder of the term of the Agreement, adjusted for Gross Receipts Tax and
excluding the portion of the price to compare associated with PJM Network Transmission
Service. RER shall be calculated as: RER =[LR x PCR] + [LRH x PCRH]

LR = load forecast for CDS Rate R customers - LR is a forecast based on normal
temperatures. It is calculated by summing the forecast loads for all Rate R customers in
the CDS Customer List. The forecast load for each customer is calculated by applying 30
year historical average hourly temperatures for the Philadelphia region (supplied by the
NOAA or other mutually acceptable source) into the appropnate PECO strata energy
forecast model. LR summed over all customers and across all hours is used in the
calculation of L.

LRH = load forecast for CDS Rate RH customers - LRH is a forecast based on normal
temperatures. It is calculated by summing the forecast loads for all Rate RH customers in
the CDS Customer List. The forecast load for each customer is calculated by applying 30
year historical average hourly temperatures for the Philadelphia region (supplied by the
NOAA or other mutually acceptable source) into the appropriate PECO strata energy
forecast model. LRH summed over all customers and across all hours is used in the
calculation of L.

PCR = PECO Energy Price for Rate R customers - the expected generation service rate
for Default PLR Service customers in Rate R, based on the unbundled unit rates

(cents’kWh) contained in the Summary of Unbundled Revenue section of Appendix A to
the Company’s Electric Restructuring Settlement approved in Docket Nos. R-00973953



and P-00971265 on May 14, 1998, adjusted to remove the Gross Receipts Tax (GRT)
component.

Such rates are as follows:

Rate R Year Generation  Adjusted to remove GRT @ 4.4%
(cents/kwh) {cents/kwh)
2002 5.09 4.87
2003 5.14 491

PCRH = PECQO Energy Price for Rate RH customers - the expected generation service
rate for Default PLR Service customers in Rate RH, based on the unbundled unit rates
(cents/kWh) contained in the Summary of Unbundled Revenue section of Appendix A to
the Company’s Electric Restructuring Settlement approved in Docket Nos. R-00973953
and P-00971265 on May 14, 1998, adjusted to remove the Gross Receipts Tax (GRT)

component.

Such rates are as follows:

Rate RH Year Generation  Adjusted to remove GRT @ 4.4%
(cents/kwh) (cents/kwh)
2002 4.20 4.02

2003 4.23 4.04
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Exhibit E-1. Annual Adjustment Formula - Example of December 2001 Calculation

input assumptions for this example;

CDS Customer List
ICAP obligation for CDS customers (MW}

ICAP Market Price - broker quote (3/MW-day)

FP (Forward Price) - broker quote ($/MWH)

LTC (Load-weighted LMP) {$/MWH)

ATC (Average LMP} ($/MWH]

BA (Basis Adjustment)

AS (Ancillary Services Rate) ($/MWH)

LLA (Line Loss Adjustment)

LR (Load Forecast for COS Rate R Customers) (MWH/year)
LRH (Load Forecast for CDS Rate RH Customers) (MWH/year)

PCR (PECO Energy Price) -- year 2002 ($/MWH)
PCR (PECO Energy Price) -- year 2003 ($/MWH)

PCRH (PECO Energy Price) -- year 2002 ($/MWH)
PCRH {PECO Energy Pricg) -- year 2003 ($/MWH)

Calculations:

L=LR +LRH {MWH) - 2 years
LFP=LTC/ATC (ratio}
ICAP = ICAP obligation x broker rate ($)
{450 MW x 365 days/year x $70/MW-day* 2 years)

MCF (Market Cost Forecast) ($)
{(FP xLFP)+ BA+ AS]x L x LLA} + ICAP

RER (Retait Estimated Revenue) ($)
= LR(year 2002)*PCR(year 2002}

+ LR(year 2003)*PCR(year 2003)
+ LRH(year 2002y*PCRH(year 2002)
+ LRH(year 2003)*PCRH{year 2003)

Aﬁount Required for Escrow (MCF - RER} ($)

450

70

35

45

40

1.2

1.50
1.0935
1000000
600000

48.7
49.1

40.2
404

3,200,000
1.125
22,995,000

170,223,840

146,160,000
48,700,000
49,100,000
24,120,000
24,240,000

24,063,840
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Operational Procedures

The CDS Provider shall prohibit disclosure of customer specific billing history or
load information regarding CDS Customers to personnel of the CDS Provider or
any company controlled by it or under common control ("affiliate"), vendors or
agents who are engaged in marketing activities for EGS generation supply

service.

Any marketing materials distnibuted in the Company's service territory by the
CDS Provider or any of its affiliates that include an offer to provide EGS services
will include a disclaimer distinguishing the provision of CDS from other services

offered to such customers by the CDS Provider or its affiliates.

The CDS Provider will promptly refer requests from CDS Customers for
information about electric generation suppliers to the Company.

The billing and customer care employees of the CDS Provider who perform such
functions relating to CDS shall function independently from personnel performing

those functions for its EGS or any affiliate.

The CDS Provider will fermally adopt and implement the provisions in the Code
of Conduct and this Exhibit A as company policy and will take appropriate steps
to train and instruct its employees of their content and application.
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Exhibit B
Customer Care Functions

Customer Care Functions to be performed by the Compan

» Preparation of Terms and Conditions for CDS Service

= Billing

s Credit

= (Collections and notices

* Physical termination

» Maintenance and repair of Company-owned meters

= Reading of non-advanced Company-owned meters

= Administration of universaf service programs (CAP, LIURP, CARES and Hardship)

* (Call center activities related to meter reading, billing, switching requests, distribution
system outages and emergencies, and discontinuance of service

Customer Care Functions to be performed by the CDS Provider

= Notifying CDS Customers of their selection for enrollment in CDS

»  Responding to switch or service termination requests from the Company with respect
to CDS Customers

»  Call center activities related to CDS electric generation supply and pricing and CDS
Customer inquiries directly related thereto

=  EDIEDEWG transactions

= Dispute resolution related to CDS electric generation supply
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Exhibit C

CDS Prices

The CDS Price for a CDS Customer is determined by rate class as a percentage
discount from the Company's "shopping credit" with respect to its retail customers during
the applicable month of the CDS Term. The percentage discount, grouped by rate class,
is shown on the table below.

Rate Class Percentage Discount
Rate Class R.

up to 500 kWh 2.02%

over 500 kWh — Winter 2.02%

over 500 kWh — Summer 2.02%
Rate Class R—CAP 1 & CAP 2

up to 500 kWh 2.02%

over 500 kWh 2.02%
Rate Class RH

up to 600 kWh — Winter 1.02%

over 600 kWh — Winter 1.02%

up to 600 kWh — Summer 1.02%

over 600 kWh — Summer 1.02%
Rate Class RH - CAP 1 & CAP 2

up to 500 kWh — Winter 1.02%

over 500 kWh — Winter 1.02%

up to 500 kWh — Summer 1.02%

over 500 kWh — Summer 1.02%
Rate Class OP

All kWh 1.02%

NYC 35401%.8 10/18/00 6:20 PM
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As of the date of this Agreement, the CDS Prices resulting from the above table
are as follows:

Rate Class CDS Price (¢/kWh)
2001 | 2002 | 2003

Rate Class R
up to 500 kWh 5.438 | 5.438 | 5.487

over 500 kWh — Winter 5.438 | 5.438 | 5.487
over 500 kWh — Summer 6.085 | 6.085 | 6.134
Rate Class R —CAP { & CAP2

up to 500 kWh 5.467 | 5.467 | 5.487
over 500 kWh 5.438 | 5.438 | 5.487
Rate Class RH

up to 600 kWh — Winter 5711 | 5.711 { 5.751
over 600 kWh — Winter 3.227 | 3.227 | 3.256
up to 600 kWh — Summer | 5.711 | 5.711 | 5.751
over 600 kWh - Summer 6.404 | 6.404 | 6.453
Rate ClassRH—-CAP 1 & CAP 2
up to 500 kWh — Winter 5711 | 5.711 | 5.771
over 500 kWh — Winter 27521 2.752 | 2.781
up to 500 kWh — Summer | 5.711 | 5.711 | 5.751
over 500 kWh — Summer 5.701 | 5.701 | 5.751

Rate Class OP
All kWh 1.712 | 1.712 | 1.732
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Exhibit D

Initial Assignment to CDS Provider

1 »

//

PECO

5

1. PECO provides a flat file of randomly selected accounts to CDS Provider.
This list will include all non-shopping customers. Customers pending
enrollment (16 day rolling switching rule) will not be included. The list will be
the same file layout of the current Eligible Customer List.

2. The CDS Provider will send a letter to customers notifying them that they
have been assigned to the CDS Provider for Generation Service. The
customer will have an “opt out” period.

3. Customer will respond to the CDS Provider. The Customers that “opt out” will
not be replaced by other candidates and will remain with PECO for PLR
Service.

4. CDS Provider to send 814 Enroliments per the current rolling switching rules
for non-opt out customers to PECO.

5. PECO will generate an 814 Enroliment Response to the CDS Provider
indicating the estimated start date (based on first meter read after CDS
Provider period begins). If a customer is currently shopping with a supplier, or
has a supplier pending, the response will indicate the enrollment is rejected.

PECO Energy ] bof/10122000
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Customer Notifies PECO to Drop CDS Provider

Provider

2 -

1. Customer calls PECO to drop out of CDS after CDS Provider enrolls
customer.

2. PECO sends an 814 Drop to CDS Provider (will follow rolling switching rules).

3. CDS Provider sends 814-Drop Response to PECO

PECO Energy 2 bof/10122000
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Customer Selects EGS

CDS
Provider
5
PECO 4

Ny

&

1

1. EGS and Customer communicate regarding enrollment

2. EGS sends 814 Enroliment Request to PECO
3. PECO sends 814 Enroliment Response to EGS
4. PECO sends 814 Drop to CDS Provider

5. CDS Provider sends 814-Drop Response to PECO
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Customer Selects EGS - with Rescission

- 0 DS
9 Provider
\T 5
4

\ Ny

\ 1

1. EGS and Customer communicate regarding enroliment

2. EGS sends 814 Enroliment Request to PECO

3. PECO sends 814 Enrollment Response to EGS

4, PECO sends 814 Drop to CDS Provider

5. CDS Provider sends 814-Drop Response to PECO
6. Customer calls PECO to rescind

7. PECO sends 814-Drop Request to EGS

8. EGS sends 814-Drop Response to PECO

9. PECO sends 814 Reinstatement to CDS Provider

10. CDS Provider sends 814 Reinstatement Response to PECO

PECO Energy 4 bof/10122000
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: | hereby certify that | have this day served the foregoing document on the following in the matter of PECO
Energy Company's Competitive Default Service Program Bidding.

John Hanger

212 Locust Court, Suite 410

Harrisburg, PA 17101

email: hanger@pennfuture.org

{Counsel for Citizens for Pennsylvania's Future)

Christopher B. Craig

Senate Democratic Appropriations Commitiee
Room 545, Main Capitel Building

Harrisburg, PA 17120

email: ccraig@dem.pasen gov

{Counsei for Senator Fumo)

Paul R. Forshay

Gregory K. Lawrence

Sutherland Asbill & Brennan LLP

1275 Pennsylvania Avenue, N.W.

Washington, D.C. 20004-2415

email: glawrence@sablaw.com

{Counsel for Shell Energy Services Company, L.L.C.)

Amy Gold

Shell Energy Services Co., L.L.C.

1221 Lamar, S-1000

Houston, TX 77010

(Counsel for Shell Energy Services Company, L.L.C.)

Charis M. Burak

McNees, Wallace & Nurick
100 Pine Street
Harrisburg, PA 17108
email; cburak@mwn.com

{Counsel for Philadelphia Area Industrial Energy Users
Group & Counsel to the Industrial Energy Consumers of

Pennsylvania)

Paul E. Russell

PP&L. Inc.

Two North Ninth Street
Allentown, PA 18101
email: perussell@papl.com
(Counsel for PP&L)

Gerald Gomish

Wolf, Block, Schorr and Soiis-Cohen LLP
1650 Arch Street - 22™ FI.

Philadelphia, PA 19103

email: ggornish@wolfblock.com
{Counsel for Enron Energy Services, Inc.)

John Halsted, Esquire
Gawthrop, Greenwood & Halsted
119 North High Street
- West Chester, PA 19381
email: gghlaw@gawthrop,.com
{Counsel for East Brandywine Township)

P165829

Peter Meadows Adels

Charles McPhedran

117 South 17" St., Suite 1801

Philadelphia, PA 19103

Email: meadowsadels@pennfuture.org
{Counsel for Citizens for Pennsylvania's Future)

Eric Epstein

4100 Hillsdale Road
Harrisburg, PA 17112

Email: eepstein@igc.apc.org
{Pro Se)

Gregory K. Lawrence
McDermott, Will & Emery
600 13" Street, N.W.

Washington, D.C. 20005-3096 w
{Counsel for Shell Energy Services Co@any. L@
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David M. Kleppinger = o

McNees, Wallace & Nurick

100 Pine Street

Harrisburg, PA 17108

Email: dkleppin@mwm.com

{Counsel for Philadelphia Area Industrial Energy Users
Group

& Counsel to the Industrial Energy Consumers of
Pennsylvania)

Donald A. Kaplan

Leanne M. Bober

Preston Gates Ellis & Rouvelas Meeds LLP
Suite 500

1735 New York Ave., NW

Washington, DC 20006

Email: donk@prestongates.com

{Counsel for PP&L)

Daniel Clearfield, Esquire

Kevin Moody, Esquire

Wolf, Block, Schorr and Solis-Cohen LLP

1650 Arch Street - 22™ FI.

Philadelphia, PA 19103

Email: dclearfield@woliblock.com
kmoody@wolfblock.com

(Counsei for Enron Energy Services, Inc.)

Bernie Ryan

Office of Small Business Advocate
Suite 1102, Commerce Bldg.

300 North Second Street

Harrisburg, PA 17101

{Counsel for Small Business Advocate)
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Tanya McCloskey/ Irwin A. Popowsky, Esquire
Office of Consumer Advocate

535 Walnut Street

Forum Place, 5™ Floor

Harrisburg, PA 17101

email pacca@ptd.net

{Counsel for Office of Consumer Advocate)

Joseph Otis Minott, Esquire

135 South 19" Street- Suite 300
Philadelphia ,PA 19103

email: joe_minott@cleanair.org
(Counsel for Clean Air Counsel)

Thomas Schmidt, |Il, Esquire/
Brian P. Downey, Esquire
Pepper Hamilton LLP

200 One Keystone Plaza

North Front and Market Streets
Harrisburg, PA 17108

email: downeyb@pepperlaw.com
{Counsel for Amtrak)

Kenneth M. Barna, Esquire
Wayne R. Frigard, Esquire

Rubin and Rudman LLP

50 Rowes Whartf

Boston, MA 02110

email: wirigard@rubinrudman.com
{Counsel for Amtrak)

Phil Bertocci, Esquire
Community Legal Services, Inc.
1424 Chestnut Street, 4™ FI.
Philadelphia, PA 19102

email: pbertocci@clsphila.org
{Counsel for CEPA, et al.)

Joe Dworetzky, Esquire/Matthew Hamermesh, Esquire

Hangley Aronchick Seqal & Pudlin

One Logan Squire - 27" Fl.

Philadelphia, PA 19103

emaii: jad@hangley.com
mah@hangley.com

(Counsel for Mid-Atlantic Power Supply)

John L. Munsch, Esquire

Deborah J. Henry, Esquire

Allegheny Power

800 Cabin Hill Drive

Greensburg, PA 15601-1689

email: jmunsch@alleghenyenergy.com
dhenry1@alleghenyenergy.com

(Counsei for Allegheny Power)

Craig A. Doll, Esquire

214 State Street

Harrisburg, PA 17101-1108
Email: cdoll76342@acl.com
{Counsel for Conectiv Energy)

Michaet Fiorentino, Esquire

105 North Front Street; Suite 106
Harrisburg, PA 17101

Email: mfioren@paonline.com
{Counsel for Clean Air Counsel)

John Will Ongman

Marc Machlin
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SUBJECT:

TO:

FROM: §?

COMMONWEATLTH OF PENNSYLVANIA

QOctober 19, 2000

A-110550F0147

Law Bureau DOCUMENT
FOLDER

James J. McNulty, Secretary

Application of PECC Energy Co., Pursuant to Chapters
11, 19, 21, 22 and 28 of the Public Utility Code, for
Approval of (1} a Plan of Corporate Restructuring,
Including the Creation of a Holding Company; and (2)
the Merger of the Newly Formed Holding Company and
Unicom Corpoeration.

Attached 1is a copy of a Joint Petition for
Approval of Competitive Default Service Coordination
Agreement with Request for Expedited Treatment, filed
by PECO Energy Company and The NewPower Company, Inc.,
in connection with the above docketed proceeding.

This matter is assigned to vyour Bureau for
appropriate action.
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ey, - cont James McNulty, Secretary
_ Pennsylvania Public Utility Commission
Harrishig P.O. Box 3265
Pittshiroh Harrisburg, PA 17105-3265
Boston Re:  PECO Energy Company Competitive Default Service Program
Fort Lauderdale Blddlnga PUC Docket No. A-110550 F0147
Philadelphia
Dear Secretary McNulty:

Haddonfield, NJ
Enclosed for filing with the Commission are an original and three copies of

bashington, D.C.
Green Mountain Energy Company’s Answer and Protest to the Joint Petition
for Approval of Competitive Default Service filed by PECO and New

Power in this docket.
proof of filing, please date stamp and return the extra copy of this cover

er in the enclosed return envelope.
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F OLDE %incerely,

SPH:cat
Enclosures

cc: Certificate of Service List (w/enc.)

Steven P. Hershey
215.851.8421
sph@escm.com
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ANSWER AND PROTEST OF GREEN MOUNTAIN ENERGY COMRANY
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COMPETITIVE DEFAULT SERVICE AGREEMENT 71§ /3
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Pursuant to 52 Pa. Code §§5.51 and 5.61, Green Mountain Energy Compag} (Greg;:f'l> {'.L |

> CD al

Mountain or GME) files this Answer and Protest to the Joint Petition for Approval of
Competitive Default Service Coordination Agreement filed by PECO Energy Company (PECO)
and The New Power Company, Inc. (New Power) which was filed with the Commission on
October 18, 2000." Approval of the proposed agreement between New Power and PECO is not
in the public interest because PECO has inappropriately rejected a proposal submitted by Green
Mountain which sets a lower price and provides for power which is environmentally cleaner
DUCURE
below thei?hﬁpﬁf_ TJ Efor all CDS customers served under rates R, RH and OP. By contrast,

the proposed New Power agreement has a weighted average for those same customers, which is

11 below, Green Mountain’s proposal offers service at 2%

only 1.83% below the shopping credit. In addition, while both Green Mountain and New Power

propose to ensure that 2% of the power supplied is from renewable sources®, there is a

substantial difference in the remaining 98% of the power provided. New Power promises only to

provide PIM sysiem power. Under Green Mountain’s proposal to PECO, the remaining 98% of

: Green Mountain is a party to the above-referenced proceeding through the prior intervention of MAPSA
an association of which Green Mountain is a member. There can be no question of Green Mountain’s standing

given the direct impact of the proposed agreement on Green Mountain.



the power provided would be from sources that are substantially cleaner than the systém-wide
power, coming from hydro and gas-fired sources.
There is nothing preventing the Commission from accepting the Green Mountain

proposal. Under the Phase II process adopted by the Commission, PECO was obligated to

negotiate in good faith with qualifying suppliers and submit to the Commission the results of

those negotiations. See Y52(b), Joint Petition for Settlement For Approval Of (1) A Plan of
Corporate Restructuring, Including The Creation of a Holding Company And (2) The Merger Of

The Newly Formed Holding Company and Unicom Corporation at Docket Number A-
110550F0147 (the “Joint Petition”) and the Commission’s June 22, 2000 Opinion and Order

Approving the Settlement. PECO has determined that Green Mountain is a qualifying supplier,
yet it refused to negotiate with Green Mountain concerning its current proposal and refused to
submit Green Mountain’s proposal to the Commission. The Commission is free to rectify this
error by considering Green Mountain’s proposal.

Acceptance of Green Mountain’s proposal will not delay the implementation of CDS,
because Green Mountain stands ready to adopt the proposed operational requirements of the
contract between PECO and New Power and adhere to the timelines contained in that proposed

-contract.

* Both Green Mountain and New Power also commit to increasing the renewable energy increment by 0.5% per
year after 2001 as required at Paragraph 38b of the PECO Restructuring Settlement.



II. THE COMMISSION SHOULD ADOPT GREEN MOUNTAIN’S PROPOSAL.

A. The Commission Has Determined that Environmental Impact is an Important
Selection Criterion.

PECOQ’s April 6, 2000 RFP, which had been mandated by the Commission, required a
“description of the CDS bidder’s renewable resources and plan for ensuring that the renewable
conditions of the settlement found at Paragraph 38(B) are met.” Paragraph 38 required CDS
suppliers “to provide in 2001 at least 2.0% of its offered energy for CDS service from renewable
resources.” Express inclusion of a minimum renewables requirement underscores the public
policy justification for changing the way power is made by inciuding renewable regeneration.

The mere fact that the New Power agreement meets the environmental impact criterion
set forth by the Commission does not mean that environmental impact is no longer a factor for
comparison of comtpeting proposals. The renewables requirement is identical to the price
requirement in that'a minimum threshold is required: 2% from renewables and price no greater
than default service. The benefits of varying environmental characteristics of generation
between two proposals must be weighed just as one must weigh price differences between two

suppliers, each of which meet the minimum price requirements.>

* It is apparent that PECO ignored environmental impact for all practical purposes. Although PECO’s RFP was
based on the Commission’s RFP, there is at least one critical difference: PECO deleted reference to the minimum
requiremnent for renewables. In fact, PECO’s RFP lacks a single mention of the renewables requirement. Nor was it
included as one of the six primary selection criteria in a memorandum circulated by PECO following the submission
of bids.



B. GME'’s Proposal is Superior to the New Power CDS Agreement.

GME’s proposal,” attached as Exhibit 1 to this Response, is superior to the New Power
CDS Agreement in both price and environmental impact. GME’s proposal offers a rate 2%
below PECO’s shopping credit to all classes of CDS customers. New Power offers a rate that 1s
only 1.83% (as a weighted average) below the shopping credit to PECO’s Rate R, Rate RH, and
Rate OP CDS fcustomers.s Based on the price included in its amended proposal, GME should be
chosen as the CDS provider and awarded a percentage of PECO’s customers as such.
Alternatively, and at the very least, the Commission should grant GME the right to serve a
substantial portion of PECO’s customers based on the price of its bid alone.

GME’s amended proposal is also superior to the New Power Agreement in environmental
impact. While both New Power and GME offer a supply that is 2% renewable in conformance
with the requirements of Paragraph 38b of PECOs’ April 29, 1998 Restructuring Settlement, the
remaining 98% of Green Mountain’s supply, from hydro and natural gas sources, is significantly
cleaner than the power provided on the grid.® By contrast, 98% of the New Power supply is
simply drawn from the PJM grid and will not be as environmentally clean as GME’s supply.

This combination of a superior price discount and reduced environmental impact
mandates that the Commission determine that the GME proposal provides greater benefit to the

customers and to the public and that GME should be selected to provide CDS service.

* As described in more detail below, the attached Green Mountain proposal is identical to the original proposal
submitted to PECO, except that the price has been revised from the default service rate to 2% below the default
service rate.

* New Power offers a rate 2.02% below the shopping credit to Rate R customers, but only a 1.02% discount to Rate
RH and OP customers, resulting in a weighted discount of 1.83%. This discount is less than Green Mountain’s 2%
discount across the board.

S As with all of Green Mountain’s electricity products sold in Pennsylvania and other states, this environmental
content is delivered by assuring that on an annual basis, electricity with the required environmental characteristics is
delivered into the electricity grid serving the consumer in an amount matching the consumer’s annual demand. This
feature is described fully at Green Mountain’s web site, found at www.greenmountain.com.



In the alternative, Green Mountain is prepared to discuss a division of the CDS function
between it and New Power, thus taking a step to foster development of a more competitive
market with multiple CDS suppliers.’

C. Green Mountain’s Service in Pennsvlvania is Exemplary.

In considering Green Mountain’s proposal, it should consider Green Mountain’s
experience in Pennsylvania. It is the ONLY company providing service to residential customers
in all eight major regulated Pennsylvania service territories. Unlike many marketers, it
continued to serve its existing customers, and offered service to new customers, during the high
power cost period last summer. Green Mountain was instrumental in the construction (including
early development activities and a long-term purchase contract) of a wind farm in Pennsylvania,
which is one of the largest wind farms in the eastern United States. It is a major marketer of
service to residential customers in Pennsylvania and has been providing service since the state

opened to full-scale competition. No other company can claim these accomplishments.

7 Adoption of the Green Mountain proposal will not present PECO with significant administrative burdens related to
the provision of service by multiple CDS suppliers. GME accepts the operational terms of the proposed PECO/New
Power Agreement.



III. THE COMMISSION IS FREE TO ADOPT GREEN MOUNTAIN’S PROPOSAL.

A. The Commission Must Consider All Qualifving Proposals And

Reserve To Itself the Final Decision in Selecting the Competitive Defauli
Supplier.

The Joint Petition and the Commission’s June 22, 2000 Opinion and Order provide that
in the event a winning bidder is not selected through the RFP/bidding process, PECO “agrees to
engage in good faith negotiations with qualified suppliers to enter into a bilateral CDS agreement
or agreements between PECO and one or more suppliers.” §52(b).

The Joint Petition therefore contemplates that there may be more than one agreement.
That is, PECO need not determine a single “best” bid, in contrast to the Phase I bidding process.
In this way, the Commission has reserved for itself the ability to determine which proposal, or
combination of proposals, best advances the public interest.®

PECOQ’s attempts to reduce the Commission’s role to that of a mere gesture (approval in a
very short period of time) 1s little different from acting as though the Commission had delegated
authority to PECO to make a decision which directly affects both customers and alternative
suppliers. Such delegation 1s improper. Woodland Road Association v. Pennsylvania Public
Utility Commission, 87 Pa.Cmwlth. 497, 487 A.2d 1030, 1985 Pa.Commw.LEXIS 879, (1985).
See also Pennsylvania Public Utility Commission v. Harchelroad Trucking Company, 1977
Pa.PUC LEXIS 103, 51 PA.PUC 30 (1977), Hetherington v. McHale et al., 458 Pa. 479, 329
A.2d 250 1974 Pa, LEXIS 747 (1974).

The Commission should review both the proposed New Power contract and Green
Mountain’s proposal and determine that the Green Mountain proposal provides superior benefits

to the public. The New Power proposed contract should be rejected. In the alternative, the

® The fact that New Power’s proposal seeks to serve the entire CDS load does not preclude the Commission from
instead dividing the load among several qualifying suppliers. The Commission is clearly empowered to accept a
proposal, or condition acceptance of a proposal on the supplier’s agreement to medifications, such as serving a



contract should be modified to allow Green Mountain to serve at least a substantial portion of
CDS customers. In that case, the Commission should direct PECO to enter into a contract with
Green Mountain under the terms set forth in the Green Mountain amended proposal and on

operational terms consistent with the proposed New Power contract.

B. PECQ Has Improperly Failed to Submit Green Mountain’s
Proposal to the Commission.

On September 14, 2000, GME was notified by PECO that its original proposal was in
conformance with the requirements of PECO’s August 24, 2000 RFP. PECO acknowledges in
its Joint Petition that there were other conforming proposals submitted in response to its Request
for Proposals and that PECOQ entered into discussions with each of those three parties, one of
whom was GME. Joint Petition at 3. These discussions merely clarified PECQO’s RFP
requirements, by filling in the details, rather than comprising good faith negotiations intended to
elicit the best proposal from each of the qualifying suppliers.

On October 3, 2000, PECO notified Green Mountain that it would no longer consider
Green Mountain’s proposal and instead would enter negotiations with another supplier. Failure
to negotiate with GME clearly contrasts with the lengthy negotiations with New Power and is
inconsistent with the requirement that PECO “negotiate” with all qualified suppliers. In response
to PECO’s action, GME promptly submitted an amended proposal, which PECO refused to
consider. PECO admittedly continued extensive negotiations with New Power while ceasing all
discussions with GME. It was both improper and unjust for PECO to continue negotiations with
one party while refusing to consider the amended proposal submitted by GME.

Both PECO’s RFP and the public interest require PECO to negotiate with all parties who

submitted qualifying proposals. The Commission must now correct this injustice and consider

lesser proportion of the load than contemplated. PECO and New Power acknowledge this authority by reference to
a Comunission action that would modify terms or conditions.



GME’s proposal instead of permitting an incumbent utility to choose its own competitors. Upon
consideration of the GME proposal it will be clear to the Commission, as it would have been to
PECO had it properly considered the proposal, that GME’s terms are superior to the New Power
Agreement.

PECO has claimed in conversations with GME that it followed strict deadlines in
choosing a CDS supplier and that submission of GME’s amended proposal failed to meet those
deadlines, However, PECQ’s attempted justification for its failure to negotiate is a red herring.

* PECO’s “deadlines” for choosing a CDS supplier are both self-imposed and moving targets.
PECO has continuously altered its schedule throughout the CDS process. For example, PECO
originally anticipated submitting a qualifying proposal to the Commission on October 9, 2000 for
review and approval. PECO/New Power did not file this Joint Petition until October 18, 2000.
Artificial deadlines cannot be relied upon by PECO as a reason for refusing to consider GME’s

amended proposal.



IV.  IN ORDER TO EXPEDITE THE REVIEW AND IMPLEMENTATION
PROCESS, GREEN MOUNTAIN IS PREPARED TO SUBSTANTIAL-
LY ADOPT THE NEW POWER CONTRACT AND TO INITIATE CDS
SERVICE ON JANUARY 1.
The New Power contract contains detailed provisions presumably negotiated over
a period of weeks. Although Green Mountain has had limited opportunity to review the terms of
the contract, in order to expedite the process, Green Mountain is prepared to enter into a similar
contract (including adherenc‘e to the timelines specified in that agreement) with minimal
modifications (none of which would be made to the operational terms) which would be discussed
upon Commission direction that PECO negotiate a contract reflecting the terms of the GME
amended proposal.
V. CONCLUSION,
For all of the foregoing reasons, the Commission should reject the proposed coniract and
direct that Green Mountain Energy Company shall provide the CDS supply function. In the
‘ alternative, the Commission should modify the proposed contract with New Power. Under that

modification, Green Mountain should be permitted to serve a substantial portion of CDS

customers under the terms of the Green Mountain amended proposal.

Respectfully submitted,

Dt en P Henobin

Eckert Seamans Cherin & Mellott
By: Steven P. Hershey
Adrian C. DiCianno

Rhoads & Sinon LLP
By: James H. Cawley
Of Counsel:
Peter H. Zamore
Vice President, General
Counsel & Secretary

Green Mountain Energy Company



Exhibit 1

Green Mountain Energy Company

Amended Proposal for Bilateral
Agreement for Competitive Default Service

October 12, 2000

This document provides an amended response from the Green Mountain Energy Company
(Green Mountain) to PECO Energy’s Request for Proposal (RFP) which provides rules for the
qualification of Competitive Default Service (“CDS”) bidders, the bilateral negotiations with the
qualified bidder, and the terms and conditions of the provision of CDS established by Paragraph
52b of PECO Energy Company’s (“PECO Energy” or “Company”} Joint Petition for Settlement
of its Application for Approval of (1) A Plan of Corporate Restructuring, Including the Creation
of a Holding Company and (2) the Merger of the Newly Formed Holding Company and Unicom

Corporation (Docket A-110550F0147).
Qualification of Green Mountain Energy Company

Q2. Qualifications include:

Green Mountain is licensed to operate as an electric generation supplier (“EGS”) in the

Commonwealth of Pennsylvania. Please see Exhibit Q2a



Green Mountain is certified as a power marketer in the United States of America. Please see

Exhibit Q2b

(c) Green Mountain plans to provide the generation necessary to provide CDS by purchasing
load-following full requirements electricity service, including capacity, transmission and all
other necessary services, to meet the electricity requirements of up to 300,000 CDS customers
for the term of our bid. Green Mountain has in this manner successfully provided for the
electricity requirements of up to a}?proximately 60,000 residential customers in Pennsylvania
since the inception of residential retail choice in the state. Green Mountain is near concluding
negotiations with a current supplier to extend the supplier's full requirements service for Green
Mountain to cover the CDS customers' electricity requirements. Green Mountain has obtained
satisfactory indicative pricing from this supplier, but has not yet committed to purchase this

additional service in an attempt to obtain further price reductions.

Green Mountain will also provide for the delivery into the PJM grid on an annual basis sufficient
MWHh of its EcoSmart™ energy blend to match the annual electricity requirements of the CDS
customers. Green Mountain will increase the renewable component of its EcoSmart™ blend for
the CDS customers to meet the RPS requirements set forth in the final Settlement referred to in
the RFP, The non-renewable component of EcoSmart™™ energy blend comes from natural gas and

large hydro sources.

(d) Green Mountain Energy is L2 certified to conduct EDI for Dual billing in the state of

Pennsylvania. We’re currently actively involved in EDEWG as well as other markets EDI



groups. In 1998 GMTN held one of the Co-Chair positions with in EDEWG and was one of the
first suppliers to accurately complete testing for the market opening. In 1999 Green Mountain
participated in the conversion from EDI version 3070 to 4010 and was among the first to
complete testing in all territories. Green Mountain's activities in PA received recognition from
the PUC for our help in the conversion from 3070 to 4010. If the need exists GMTN is also

capable of communicating using other flat file formats, but prefers EDI.

Possible processes to move these customers to GMTN’s service.

Peco supplies a flat file of customer data for sign up and enrollment. Specific data will be
discussed later.

GMTN will convert the flat file into our backend format.

Upon conversion the data will be submitted to our billing system and CIS for account setup.

At the same time that the account set up is occurring GMTN will send all necessary legal
documentation to the customer either via electronic means (email) or paper (U.S. mail).

Within 24 hours GMTN will generate an internal enrollment request and map the internal format
through Sterling Commerce GENTRAN to the EDI 814 Enrollment Request and send it via
either VAN or the Internet (using GISB) to PECO.

~ PECO will process the enrollments according to their internal systems requirements and respond
within 24 hours of receipt.

All successful responses will be processed through GENTRAN and submitted to the billing
system to complete the service account set up.

All further communications should be per normal operations with GMTN.



With the large number of enrollments that would be sent out in one document GMTN would
consider breaking these enrollments into separate files if PECQO wishes.

PECO sends a modified version of an EDI 814 Enroliment Response

GMTN will need to identify this transaction via ASI segment using a new code (TBD).

Upon receipt of this EDI document GMTN will convert it into an internal format for processing.
After conversion GMTN will proceed to setup the account in our CIS and billing system.

At the same time GMTN will fulfill any required materials either via electronically (email) or
paper (U.S. Mail).

After the account is set up GMTN will respond with a modified 814 Enrollment request. This

request would have any additional data required (rates, supplier account numbers, etc).

Billing scenarios for the transferred customers

Bill Ready EDC Consolidated

GMTN will initiate testing with PECO upon notification of acceptance of this proposal.

L1 data will be prepared, upon notification of proposal acceptance, to submit test data for the 810
Bill Ready Invoice and arrange to perform L2 testing of Bill Ready with PECO

Upon completion of testing all customers enrolled in the above scenarios will be enrolled using
EDC Consolidated Bill Ready billing option in the enrollment EDI.

After the enrollment processing is complete GMTN will perform all billing calculations and

return the bill ready date via EDI within 48 hours of receiving the 867 usage from PECO.

Dual Bill

GMTN is currently certified to conduct Dual Billing in PECO territory.



Our internal process for conducting dual billing is as follows: upon receipt of the 867 GMTN
converts the EDI into our backend data format. The Usage data is sent to our outsourced billing
system. This billing system uploads and processes usage on a daily basis.

After the bills are calculated the billing system generates a bill stream that is sent to a fulfillment

vendor for printing and mailing.

(e) Green Mountain has no indictments or pending litigation relating to any federal, state or local
jurisdiction.

(f) Green Mountain has no criminal convictions within the last five years.

(g) Green Mountain entered into an Assurance of Voluntary Compliance with the Pennsylvania
Attorney General on September 15, 1999. Green Mountain has been advised by counsel that the

Assurance of Voluntary Compliance does not constitute a consent decree or a sanction.

(h) Green Mountain has no actions that have occurred within the last five years that have resulted

in revocations or suspension of its permit or authority to do business in any jurisdiction.

(i) Green Mountain has had no actions within the last five years that have resulted in it being

barring from public bidding.

(3) Green Mountain has had no bankruptcy or other similar proceedings within the last five years.



(k) Green Mountain’s current financial condition is presented in financial statements in Exhibit

Q2k.

(1) Green Mountain is one of the industry’s leading brands for residential customers, which
features electricity that is dramatically cleaner than system power. We currently serve over
100,000 customers in Pennsylvania, New Jersey, and California, with plans to expand to new
states. Our existing customers in Pennsylvania have already supported the construction of new

wind turbines and a solar facility.
Q3. Qualifications include:

Green Mountain has successfully written over $16 million in bonds and letters of credit related to
security requirements associated with our business. Our most recent balance sheet statements
included in this application show our substantial current assets including a significant cash
balance. We are confident in our ability to secure whatever appropniate level of bond is required
to secure the portion of the default service bid that we might successfully secure during the

bidding process.

Green Mountain is a signatory of the PJM Relability Assurance Agreement, as amended and/or
superceded. Green Mountain meets all the applicable obligations that PJM ascribes to a load

servicing entity through its wholesale generation supplier agreements.



’ r . l

Q4. Qualifications include:

Green Mountain has not defaulted or been deemed to be in noncompliance of its contractual

obligations to deliver energy.
Q5. Qualifications include:

(a) In the last two (2) years, no domestic affiliate or related entity of Green Mountain has

experienced any event listed in Q4 above associated with the sale of electricity.

{b) Green Mountain knows of no facts that might reasonably be expected to adversely
affect its ability to perform any aspect of CDS, including an instance in which any guarantor, or
any officer, director, partner or member of the CDS bidder, has experienced any of the events
listed in Q4, above and where the event reasonably could be expected to adversely affect the

CDS provider’s ability to perform any aspect of CDS.

Q6. Qualifications include:

Green Mountain warrants that al! information provided to PECO Energy for the purpose of

participating in bilateral negotiations is, or will be when provided, true, timely and accurate.



Assignment Process

NB8. Green Mountain agrees to collaborate with PECO to notify customers of their selection in

the random lottery and of the terms and conditions of CDS prior to the initiation of CDS service

hereunder.

N9. Green Mountain will fund the administrative costs of switching the customers for which it is

responsible to CDS, including notification.

Bid Terms

Green Mountain will provide CDS for 20% of non-shopping residential customers.

K1. Green Mountain’s market pricing bid is included in Exhibit K1.

K2. Green Mountain’s prices are 2% below PECO Energy’s Commission -approved PLR rates

for all rate classes. Please see Exhibit K2.

K3. Green Mountain’s bid is for a three-year term beginning January 1, 2001.



K4. N/A

K5. Green Mountain’s bid does not restrict otherwise applicable customer rights under PLR

service.

K6. N/A

K7. Green Mountain’s bid complies with all qualification package requirements contained in

Section Q above.

K8. A customer assigned to Green Mountain shall retain the right to elect a competitive EGS or
to return to PECO PLR service at any time at no charge pursuant to Commission-approved

procedures.

K9. Green Mountain will accept all customers randomly assigned to it for CDS.

K10. Green Mountain agrees to abide by all applicable Commission rules and regulations,
inclufiing, but not limited to: Chapter 54 Electric Generation Customer Choice; Chapter 55
Noncarrier Rates and Practices; Chapter 56 Standards and Billing Practices for Residential
Utility Service; Chapter 57 Electric Service; PECO Energy's Electric Generation Supplier
Coordination Tariff; and competitive safeguards and code of conduct; to the extent actions

required to be taken thereunder are not agreed to be taken by PECO Energy.



K11. Green Mountain agrees to perform the following functions: switching generation suppliers,
call center activities related to CDS electric generation supply, CDS electric generation pricing,
and related customer inquiries, ED/EDEWG transactions, disputes and disputes resolution

related to CDS.

Other Bid Conditions

1. Green Mountain’s bid is conditioned on PECO satisfying the obligations and timelines as

outlined in sections N and O of the RFP.

2. The bilateral negotiation process will include, but not be limited to, the following topics:

- Pro-rata processing of partial payments

- Reimbursement for non-payment

- Settlement terms

- Bill design and layout, including use of Green Mountain name and logo

- Account transfer without re-enrollment

- ldentification of the business contacts, working relationships, and roles and
responsibilities of PECO and Green Mountain (beyond those identified in sections N
and O of the RFP)

- Agreement on developmental timelines

- Content and format of customer notification and terms and conditions

10
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CERTIFICATE OF SERVICE
[ hereby certify that | have this day served a true copy of the foregoing document upon the

participants, listed below, in accordance with the requirements of 52 Pa. Code §1.54:
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The NewPower Company, Inc. 200 N. 3rd Street
Suite 300

10 Glenville Street
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(electronic and overnight delivery) (electronic and overnight deli®zry)
Peter Meadows Adels

Charles McPhedran

117 South 17th St., Suite 1801
Philadelphia, PA 19102

e-mail: meadowsadels@pennfuture.org
(Counsel for Citizens for Pennsylvania’s Future)

John Hanger

212 Locust Court, Suite 410

Harrisburg, PA 17101

e-mail: hanger@pennfuture.org

(Counsel for Citizens for Pennsylvania’s Future)

Christopher B. Craig Eric Epstein

Senate Democratic Appropriations Committee 4100 Hillsdale Road

Room 545, Main Capitol Building Harrisburg, PA 17112
Harrisburg, PA 17120 e-mail: eepstein@igc.apc.org
e-mail: glawrence@sablaw.com {Pro Se)

(Counsel for Shell Energy Services Company, LLILLC)

Paul R. Forshay Gregory K. Lawrence
Gregory K. Lawrence McDermott, Will & Emery
Sutherland Asbill & Brennan LLP 600 13th Street, N.W.

1275 Pennsylvania Avenue, N.W. Washington, DC 20005-3096
Washington, DC 20004-2415 (Counsel for Shell Energy Services Company LLC)

e-mail: glawrence@sablaw.com
{Counsel for Shell Energy Services Company, L.LC)

Amy Gold Charis M. Burak

Shell Energy Services, Co., LL.C McNees, Wallace & Nurick
1221 Lamar, S-1000 100 Pine Street

Houston, TX 77010 Harrisburg, PA 17108

(Counsel for Shell Energy Services Company, LLC)e-mail: churak@mwn.com
(Counsel for Philadelphia Area Industrial Energy

Users Group & Counsel to the Industrial Energy
Consumers of Pennsylvania)



David M. Kleppinger

McNees, Wallace & Nurick

100 Pine Street

Harrisburg, PA 17108

e-mail: dkleppin@mwn.com

{Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of PA)

Gerald Gornish

Wolf, Block, Schorr & Solis-Cohen, LLP
1650 Arch Street — 22nd FL

Philadelphia, PA 19103

e-mail: ggornish@wolfblock.com
(Counsel for Enron Energy Services, Inc.)

John Halsted

Gawthrop, Greenwood & Halsted

119 North High Street

West Chester, PA 19381

e-mail: gghlaw({@gawthrop.com

(Counsel for Easy Brandywine Township)

Tanya McCloskey/Irwin A. Popowsky
Office of Consumer Advocate

555 Walnut Street

Forum Place, 5th Floor

Harrisburg, PA 17101

e-mail: paoca@ptd.net

(Counsel for Office of Consumer Advocate)

JToseph Otis Minott

135 South 19th Street, Suite 300
Philadelphia, PA 19103

e-mail: joe_minott@cleanair.org
(Counsel for Clean Air Council)

Paul E. Russell

PP&L, Inc.

Two North Ninth Street
Allentown, PA 18101

Donald A. Kaplan

Leanne M. Bober

Preston Gates Ellis & Rouvelas Meeds LLLP
Suite 500, 1735 New York Ave. NW
Washington, DC 20006

Damel Clearfield, Esquire

Kevin Moody, Esquire

Wollf, Block, Schorr & Solis-Cohen, LLP

1650 Arch Street, 22nd FI.

Philadelphia, PA 19103

e-mail: dclearfield@wolfblock.com
kmoody@wolfblock.com

*(Counsel for Enron Energy Services, Inc.)

Bernie Ryan

Office of Small Business Advocate
Suite 1102, Commerce Building

300 North Second Street

Harrisburg, PA 17101

{Counsel for Small Business Advocate)

Craig A. Doll

214 State Street

Harrisburg, PA 17101-1108
e-mail: cdoll76342@aol.com
{Counsel for Conectiv Energy)

Michael Fiorentino

105 North Front Street; Suite 106
Harrisburg, PA 17101

e-mail: mfioren@paonline.com
(Counsel for Clean Air Council)



Thomas Schmidt, II1

Brian P. Downey

Pepper Hamilton LLP

200 One Keystone Plaza

North Front and Market Streets
Harrisburg, PA 17108

e-mail: downeyb@pepperlaw.com
(Counsel for Amtrak) '

Kenneth M. Barna

Wayne R. Frigard

Rubin and Rudman, LLP

50 Rowes Wharf

Boston, MA 02110

e-mail: wfrigard@rubinrudman.com

Phil Bertocci

Community Legal Services, Inc.
1424 Chestnut Street, 4th F1L.
Philadelphia, PA 19102

e-mail: pbertocci@clsphila.org
(Counsel for CEPA, et al.)

Joe Dworetzky

Matthew Hammermesh

Hangley Aronchick Segal & Pudlin

One Logan Square — 27th Floor

Philadelphia, PA 19103

e-mail: jad@hangley.com
mah@hangley.com

(Counsel for Mid-Atlantic Power Supply)

John L. Munsch

Deborah J. Henry

Allegheny Power

800 Cabin Hill Drive

Greensburg, PA 15601-1689

e-mail: jmunsch{@alleghenyenergy.com
dhenry@alleghenyenergy.com

{Counsel for Allegheny Power)

¢

John Will Ongman

Marc Machlin

Pepper Hamilton LLP

600 Fourteenth St., NW

Washington, DC 20005

e-mail: ongmanj@pepperlaw.com
machinm@pepperlaw.com

(Counsel for Amtrak)

Patricia J. Clark

Norbert J. Smith

Allegheny Energy Supply Company, L1.C

Roseytown, RR12, Box 1000

Greensburg, PA 15601

e-mail: pclark@alleghenyenergy.com
nsmith2@alleghenyenergy.com

Counsel for Allegheny Energy)

Patricia McNamara

6048 Ogontz Avenue
Philadelphia, PA 19141
e-mail: cepal 966(@aol.com

Christopher J. Townsend

Piper Marbury Rudnick & Wolfe

203 N. LaSalle Street #1500

Chicago, IL 60601

e-mail: chris.townsend@piperrudnick.com

John Hall

Unruh, Turner, Burke & Frees
17 West Gay Street

West Chester, PA 19381

e-mail: jhall@utbf.com
(Counsel for Wallace Township)
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Kenneth I.. Mickens

Pennsylvania Public Utility Commission
Office of Trial Staff

901 North 7th Street, 3rd Floor
Harrisburg, PA 17102

e-mail: mickens@puc.state.pa.us
(Counsel for Office of Trial Staff)

Robert Jaffe

City Hall — Room 588

Philadelphia, PA 19107

e-mail: lagranger(@aol.com

{Counsel for Councilman David Cohen)

John M. Quain, Chairman

Pennsylvania Public Utility Commission
Room 104, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Aron Wilson, Jr., Commissioner
Pennsylvania Public Utility Commission
Room 107, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Robert K. Bloom, Commissioner
Pennsylvania Public Utility Commission
Room 112, North Office Building

P.O. Box 3265
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Peter Zamore

Green Mountain Energy
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Austin, TX 78704
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