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Mr. James McNulty, Secretary r N
Pennsylvania Public Utility Commission SECRETARY'S BUREAU
Post Office Box 3265 :

Harmishurg, PA 17105-3265

Subject; PECO Energy Company Compliance Filings for Order Entered At

Docket A-00110550F0147 (Corporate Restructuring & Merger)

Gentlemen;

The Company's merger with Unicom was accomplished on October 20, 2000. Therefore, in
accordance with the Commission's Crder of June 22, 2000 at A-00110550F 0147, we are
providing the original and eight copies of the following tariff pages contained in Appendices A
and D of the Joint Petition for Settlement:

o Supplement No. 3 to PECC Energy Electric Generation Supplier
Coordination Tariff - Pa. PUC No. 18

« Supplement No. 21 to PECO Energy Electric Service Tariff - Pa. PUC No. 3

The Company respectfully requests Commission approval of these compliance filings on an
expedited basis.

Please acknowledge the foregoing on the enclosed copy of this letter. A business reply envelope
is enclosed for your convenience.

5/Mvﬁ£‘d“—:;f

Brian D. Crowe
Director
Regulatory & Govemmental Affairs

C. Walker-Davis, Esq., Director - Office of Special Assistants
Barbara Bruin, Executive Director

M. A. Miller, Director, Bureau of Consumer Services

R. A. Rosenthal, Bureau of Fixed Ulility Services

R. Wilson, Bureau of Fixed Utility Services

R. Bennett, Bureau of Fixed Ultility Services

Certificate of Service

uMarifiielec3\s21letter



Cerlificale of Service

[ heraby cerlify that { have this day served the foregaing document an the lollowing in the mattar of PECO Energy Company's Applicalion For

Approval of (1) A Plan of Corporate Restructuring, Including the Creation of a Holding Company and (2) The Mergar of the Newly Formed Holding

Company and Unicom Corporation; by first class mail;

John Hangar

212 Locust Court, Suite 410

Harrisburg, PA 17101

amail: hanger@pennfulure.org

{Counsel for Citizens for Pennsylvania's Futura)

Christopher B, Craig

Senate Democratic Appropriations Commiitiee
Room S45, Main Capifol Building

Harrisburg, PA 17120

email: ccraig@@dem.pasen.gov

(Counsel for Senator Fume)

Gregory K. Lawrence

MeDermot, Will & Emery

600 Thirteenth Street, N.W.

Wasthington, D.C. 20005-3096

{Counsel for Shell Energy Services Company, L.L.C.)

Charis M. Burak

McNees, Wallace & Nurick

100.Pine Street

Harrisburg, PA 17108

email: churak@mwn.com

(Counsel for Philadelphia Area Industrial Energy Users Group & Counsel
to the Indusirial Energy Consumers of Pennsylvania)

Paul E. Rugsell

PP&L, Inc.

Two North Ninth Street
Allentown, PA, 18101
email: perussell@papl.com
(Counsei for PP&L)

Gerald Gornish

Wolf, Block, Schorr and Solis-Cohen LLP
1650 Arch Street - 22™ FI,

Philadelphia, PA 19103

email: ggomish@wolfblock.com
{Counsel for Enron Energy Services, Inc.)

John Halsted, Esquire

Andrew.D. H. Rau, Esquire

Gawthrop, GGreenwood & Halsted

119 North High Street

West Chesler, PA 19381

email: gghlaw@gawihrop.com
(Counsel for East Brandywine Township)

Tanya McCloskey/ Irwin A. Popowsky, Esquire
Office of Consumer Advocate

555 Walnut Street

Forumn Place, 5™ Floor

Hagrrisburg, PA 17101

email paoca@ptd.nat

{Counsel for Office of Consumer Advocate)

P165914

Peter Meadows Adels

Charles McPhadran

$17 South 17 St., Suite 1801

Philadelphia, PA 19103

email: meadowsadels@pennfuture.org
(Counsel for Cilizens for Pennsylvania’s Future)

Eric Epstein

4100 Hillsdale Road
Harrisburg, PA 17112

email: eepstein@igc.ape.org
(Pro Se)

Amy Gold

Shell Energy Services Co., L.L..C.

P.O. Box 4402

Houston, TX 77210

(Counsel for Shell Energy Services Company, L.L.C)

David M. Kleppinger

MeNees, Wallace & Nurick

100 Pine Sireet

Harrisburg, PA 17108

emall: dkleppin@mwm.com

{Counsel for Philadeiphia Area Industrial Energy Users Group
& Counsel to the Industrial Energy Consumers of Pannsylvania)

Donald A, Kaplan

Leanne M. Bober

Preston Gates Ellis & Rouvetas Maeds LLP
Suite 500

1735 New York Ave., NW

Washington, DC 20006

email: donk@prestongates.com

(Counsel for PRE&L)

Daniel Clearfield, Esquire

Kevin Moody, Esquire

Woll, Block, Schorr and Solis-Cohen LLP
1650 Arch Streat - 22™ Fl.

Philadelphia, PA 19103

email; deiearfield@woifblock.com

kmeoody@wolfblock.com
(Counsel for Enron Energy Services, Inc,)

Bernie Ryan

Office of Small Business Advocats
Suite 1102, Commerce Bldg.

300 North Seccnd Street

Harrisburg, PA 17101

({Counsal for Small Business Advocate)

Craig A. Doll, Esquire

214 State Street

Harrisburg, PA 17101-1108
email: cdoll76342@aol.com
(Counsel for Conectiv Energy)
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Jeseph Otis Minoft, Esquire

135 South 19 Slreet- Suite 300
Philadelphia PA 19103

emsil; joa_minott@cleanair.org
{Counsel for Clean Air Council}

Thomas Schmidt, [, Esguire/
Brian P. Downey, Esquire
Pepper Hamillon LLP

200 One Keyslone Plaza

Morth Front and Market Streets
Harrisburg, PA 17108

amail: downayb@pepperiaw.com
(Counsel for Amtrak}

Kenneth M. Bamna, Esquire

Wayne R. Frigard, Esquire

Rubin and Rudman LLP

50 Rowes Whar!

Boston, MA 02110

email: wirigard@mubinrudman.com
(Counsel for Amirak)

Phil Bertocci, Esquire
Community Legal Services, Inc.
1424 Chesinut Skreet, 4™ F1.
Philadelphia, PA 19102

email: pbertocci@celsphila.org
(Counsel for CEPA, et al.)

Joa Dworetzky, Esquire/Matthew Hamermesh, Esquire

Hangley Aronchick Segal & Pudlin

One Logan Squire - 27" FI,

Phitadelphia, PA 19103

email: jadghangley.com
mah&@hangley.com

(Counsael for Mid-Atlantic Power Supply)

John L. Munsch, Esquire

Deborah J. Henry, Esquire

Allegheny Power

800 Cabin Hill Drive

Greensburg, PA 15601-1689

emall: jmunsch@alleghenyenergy.com
dhenry’ @alleghenyanergy.com

{Counsel for Allegheny Power}

Kenneth L. Mickens, Esquire
Pennsylvania Public Utility Commission
Office of Trial Staff

901 North 7° Sireet, 37 FI.

Harrisburg, PA 17102

email mickens@puec.state.pa.us
(Counsel for Office of Trial Staf}

Robert Jaffe, Esq.

City Hall - Room 588

Philadelphia, PA 19107

email: lagranger@aol.com

{counsael of Councilman David Cohen)

Christopher J. Townsend, Esq.
Fiper Marbury Rudnick & Wolife
203 N. LaSalle St, #1500
Chicago, IL 60601

Michaal Fiorentino, Esquire

105 North Front Slreet; Suite 106
Harrisburg, PA 17101

amail: mfioren@paonline.com
(Counsel for Clean Air Council}

John Will Ongman

Marg Machlin

Peapper Hamilton LLP

600 Fourteenth St., NW

Washington, DC 20005

email: angmanj@peppertaw.com
machlinm@pepperaw.com

(Counsel for Amitrak)

Patricia J. Ciark, Esquire

MNorbert J. Smith, Esquire

Altegheny Energy Supply Company, LLC

Roseytown

RR 12, Box 1000

Greensburg, PA 15801

email; pclark@alleghenyenergy.com
nsmith2@alleghenyenergy.com

(Counse) for Allegheny Energy)

Patricia McNamara

6048 Ogontz Avenue
Phitadelphia, PA 19141
email: cepat966@aol.com

Cheryl Walker Davis

Office of Special Assistants
Pennsyivania Public Wility Commission
North Cffice Building - Room 210
Harrisburg, PA 17105

John Hall, Esquire

Unruh, Turner, Burke & Frees
17 West Gay Siree!

West Chesler, PA 19381

email; jhall@utbl.com

(Counsel for Wallace Township)

Greg Pastore

619 Pemberton Street
Philadelphia, PA 19147

email: gregpastore@yahoo.com

Carville B. Collins, Esq.

Piper Marbury Rudnick & Wolfe

6225 Smith Ave

Baltimore, MD 21203-3600

email: carville.collins@piperrudnick.com

email: chris lownsend@piperrudnick.com

Do Dl ,

Brian D. Growe

Regulatory & Governmental Affairs
PECO Energy Company

2301 Market Street, $12-3
Philadelphia, PA 19103

Daled: Oclober 27, 2000



PECO Energy Company

ELECTRIC GENERATION SUPPLIER COORDINATION TARIFF

AeCENEY

COMPANY OFFICE LOCATION

2301 Market Street nCT 07 2000
Philadelphia, Pennsylvania 19101 bURLIC Y TILTY COMM!SS]OE
SECRETARY'S BUREAU
issued: October 27, 2000 Effective. October 28, 2000

ISSUED BY: K. G. LAWRENCE - President
PECO Energy Distribution Company
2301 MARKET STREET
PHILADELPHIA, PA. 19101
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0 Suppiement No.3 to
Tariff Electric Pa. P.U.C. No. 18
Second Revised Page No. 1A
ECO Energy Company _ Superseding First Revised Page No. 1A

——

LIST OF CHANGES MADE BY THIS SUPPLEMENT

Direct Access Procedures - (1% Revised Page No. 17 & 18) - in accordance with the
Joint Petition for Full Settlement at Docket No. A-110550F0147.

@B(SE"F’ (B

NOV ne 5060

DOCUMENT
FOLDER

Issued October 27, 2000 Effective October 28, 2000



Supplement No. 3 to
Tariff Electric Pa. P.U.C. No. 1§
Third Revised Page No. 2

PECO Enerqgy Company Superseding Second Revised Page No. 2
TABLE OF CONTENTS
Page
How to Use Loose-Leaf Tariff.......ccoooiiiiiii e, 3
Definition of Terms and Explanation of Abbreviations...................ccc oo 4

RULES AND REGULATIONS:

1. TR T e e e 8
2. Scope and Purpose of Tariff ... 9
3.  Commencement of EDC/IEGS Coordination........coooooiieie 10
4. Coordination Obligations .............cc.oooiii i 13
5. Direct ACCESS ProCeAUIES.........cccov oo oot 17'18’
6 Load FOreCasting .. ..o e 24
7. Load SCheduling . ...t 30
8. Reconciliation Service ... e 31,32, 33
9.  Utilization of Scheduling Coordinators............ooeeveeeiieeeeeeeeeer e, 34
10, Metering Data ...t a e 36
11. Confidentiality of Information ..o 37
12. Payment and Billing ......coooieiiiii e 38
13. Withdrawal by EGS from Retail Service ...t 41
14. EGS's Discontinuance of CUSIOMErs ... 42
15, LiADIIY e 43
16 Breach of Coordination Obligations ...............ccccccviiiiie e, 44
17. Termination of Individual Coordination Agreement................ccccvevvveeeennne.e. 46
18. Alternative Dispute ResSolUtion...............cooo e 47
19, MISCENANEOUS ..ot e, 49, 50'
CHARGES:
Technical Support and Assistance Charge..............cccocevevi e 51
Load Data Supply Charge. ... e 53
RIDERS:
Individual Coordination Agreement Rider ... 54
Scheduling Coordinator Designation Form ... 59
Competitive Metering Specifications............ocoovoe oo 63’
Competitive Billing Specifications ... 91

Issued Qctober 27, 2000 Effective October 28, 2000



Supplement No. 3 to
Tariff Electric Pa. P.UC. No, 18
First Revised Page No. 17
PECO Energy Company Superseding Original Page No. 17
5. DIRECT ACCESS PROCEDURES
5.1 Customer Enrollment

5.1.1 Generally. The selection of Customers eligible to obtain Competitive
Energy Supply shall occur in accordance with the Commission’s applicable Orders and
Regulations.

5.1.2 Provision of Customer Lists. The Company shall provide to all EGSs a
complete list of all Customer information in electronic format via the Success website
or the successor thereto. Said list shall be provided electronically, without charge, to
licensed EGSs on June 1, 2000, and shall be updated on August 1, 2000 and quarterly
thereafter, until January 1, 2004, unless the Commission shall make a generic
determination (whether by Secretarial Letter, Order, Rule or Regulation) that such
program shall continue and, if so, under what terms. In the event, however, that the
PECO/Unicom merger is not consummated by February 2, 2001, the Company will
provide EGSs no additional lists hereunder, unless and until such time as the merger is
consummated or the Commission makes the above-described generic determination, at
which point the Company will continue to provide lists pursuant to the terms contained
herein. Said list shall include all of the information outlined in Rule 5.1.3(a), below, for
Customers that do not restrict the release of Customer information pursuant to
applicable Commission Secretarial Letters, Orders, Rules or Regulations. The list shall
be updated quarterly and shall include individual monthly electric usage and billing
demand data at the customer account level for the most recent (12) twelve month
period preceding the respective quarter, for which data is available. The lag time for
this data shall not exceed (2) two billing cycles.

5.1.3 Data Exchange.

(a) The list of enrolled Customers that the Company provides to all EGSs
pursuant to Rule 5.1.2, above, shall be posted on the SUCCESS website and shall
include, but is not limited to, the following information about customers that have
not restricted the release of Customer information.

(i) PECO Energy Account Number

(ii) Billing Route

(iii)  Customer Name
(iv)  Service Address
(V) Service City
(vi)  Service State Zip

Issued October 27, 2000 Effective October 28, 2000

(C)



" . Supplement No. 3 to

Tariff Electric Pa. P.UC. No. 1S
First Revised Page No. 18
PECO Energy Company Superseding Original Page No. 18
(vii)  Mailing Address
(viii)  Mailing City
(ix)  Mailing State Zip
(xy  Contact Name (applicable to industrial and large commercial
Customers only)
(xi) Contact Address (applicable to industrial and large commercial
Customers only)
(xii)  Contact City, State, Zip (applicable to industrial and large
commercial Customers only)
(xiii)  Unlisted Phone Number Code
(xiv} Phone Number
(xv) Rate Class 1
(xvi) Rate Code 1
(xvii) Strata 1
(xviii) Rate Class 2
(xix) Rate Code 2
(xx) Strata 2
(xxi) Rate Class 3
(xxii) Rate Code 3
(xxiii) Strata 3
(xxiv) Total Rate 1 kWh
(xxv) Registered Peak Demand
(xxvi) Load Factor
(xxvii} Rate 1 Average Monthly kWh
(xxviii)Meter Use Code
(xxix) Delivery Date
(xxx) 12 Individual Months of billing demand (kW) (C)
(xxxi) 12 Individual Months of Usage (kWh)

(b) The list of enrolied Customers that the Company provides to all EGSs
pursuant to Rule 5.1.2, above, shall contain the following information about Customers
that have restricted the release of load data:
(i) PECO Energy Account Number
(i)  Rate Class
(iii)  Customer Name
(iv)  Service Address
(c) Customers who restrict the release of all of their account information shall not be (C)
included in the above described customer list.

5.1.4 Manner of Customer Consent. An EGS that enrolls a Customer in accordance
with Rules 5.1.1 or 5.1.2 of this Tariff must ask the Customer whether the Customer
consents to the disclosure to all EGSs by the Company of Customer-specific
information. The EGS must retain for the period of time required by Rule 4.12 a record

(C ) Denotes change

issued October 27, 2000 Effective October 28, 2000



SUPPLEMENT NO. 21 TO
ELECTRIC PA.P.U.C.NO.3

PECO Energy Company

Electric Service Tariff

DOCUMENT
FOLDER

COMPANY OFFICE LOCATION

2301 Market Street

Philadelphia, Pennsylvania 19101

E@E’&ETTEEE}

NOV 0 6 2000 For List of Communities Served, See Page 4.

lssued: October 27, 2000 Effective: October 28, 2000

ISSUED BY: K. G. LAWRENCE - President
PECO Energy Distribution Company
2301 MARKET STREET
PHILADELPHIA, PA, 19101

NOTICE.




“ . Supplement No. 21 To

Tariff Electric Pa. P.U.C. No. 3

Seventeenth Revised Page No. 1A

PECO Enerqy Company Superseding Sixteenth Revised Page No. 1A

LIST OF CHANGES MADE BY THIS SUPPLEMENT

CHANGES

Competitive Transition Charge (CTC) (1st Revised Page No. 30) in accordance with the Joint Petition for Full Settlement at
Docket No. A-110550F0147.

Nuclear Decommissioning Cost Adjustment Clause (NDCA) (1st Revised Page No. 33) in accordance with the Jaint Petition for Full
Seftlement at Docket No. A-110550F0147,

Universal Service Fund Charge (USFC) (1™ Revised Page No. 34} in accordance with the Joint Petition for Full Settlement at
Docket No. A-110550F0147.

Rate R-S Renewable Energy Service ( 2nd Revised Page No. 44 & Original Page No, 44A) in accordance with the Joint Petition for
Full Settlement at Docket No. A-110550F0147.

lssued October 27, 2000 Effective October 28, 2000



Suppiement No. 21 To

Tariff Efectric Pa.P.U.C. No. 3
Seventeenth Revised Page No. 2
PECO Epergy Company Superseding Sixteenth Revised Page No. 2

TABLE OF CONTENTS

List of Communities Served........ccoeeeeeeerer e,
How to Use Loose-Leal Tariif

Definition of Terms and Explanation of Abbrewalwns
RULES AND REGULATIONS:

1. The Tariff,

2. Service Limitations ...

3, CUSIOMEFS INSLAIAON ...eov.eeeee oo eeesessess s esaeseassrsrsseeass O OUOBRORBBSIUOONIE © b
4. Application for Service...............c.cocooonne, et b et r e st reeemeeaneenaaneraneen et et neme e en s 12
B RO .. eeeveoeeeeeeeeeeese s s reeseeeeseeseseessese e eesseoeeraaes e seee e sesse e e e es e AR AR Aee oA eeeeeoesere £ et e et eeseeereeeneereareseeneres 13°
6. anate-Property Construction. e v smereeen e eenans 14°
7. EXIBNSIONS. oooveoeeeeerereseireneens e eeeeene e s aenene 15!
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17. Billing and Standard Payment OPlIonS ...........ccoo.ooi ittt ctnit e sss s s e e s s s bR na b b e bssbe b aee 22°23*
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STATE TAX ADJUSTMENT CLAUSE ..ot s et v evee oo ner e . e, 29°

COMPETITIVE TRANSITION CHARGE (CTC). 30',31
NET SECURITIZATION ADJUSTMENT ..ottt e bttt s bt s 32
NUCLEAR DECOMMISSIONING COST ADJUSTMENT CLAUSE (NDCA).

UNIVERSAL SERVICE FUND CHARGE (USFC)

RATES:
Rate R Residence Service ..
Rate RT Residence T|me-of~Use Service
Rate R-H Residential Heating Service.......
Rate CAP Customer ASSIStance PrOGIam .....cee vt eseesssa e srre s
Rate OP Off-Peak Service .........cccccoeeieenn, .
Rate R-S Renewable Energy Service.............c.oeeme..
Rate GS General Service .........c.........
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Rate SL.-P Street Lighting in City of Philadelphiai............ocovvereererrreeerne. e er e es oo eeese e 53' 54' 55
Rate SL-S Street Lighting-Suburban Counties........... .
Rate SL-E Street Lighting Customer-QOwned Facilities..
Rate TL Traffic Lighting Service. ..........ovvevcverierirereins
Rate BLI Borderline Interchange Service...
Rate EP Electric Propu!swn .........................
Rate AL Alley Lighting in City of Phlladelphia ................

RIDERS:
Applicability Index of Riders .............
Auxiliary Service Rider
Capacily RESEIVALION RIABT ..ottt et ee et bbb s s s sasssaesan b e s s esateae s esass saassssesnsensesnsanas
Casualty Rider..........cocemimenreeininnninnn,
Construction Rider ......................
Cocling Thermal Storage HT Rider .
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Issued COctober 27, 2000 Effective October 28, 2000



" . Supplement No. 21 To
Tariff Electric Pa. P.U.C. No. 3

First Revised Page No. 30

PECO Energy Campany. Superseding OCriginal Page No. 30

COMPETITIVE TRANSITION CHARGE (CTC)

incorporated into the tariff rate schedules is the applicable non-bypassable Competitive Transition Charge (CTC) authorized to recover PECO
Energy's approved Transition or Stranded Costs plus a 10.75% return and applicable Pennsylvania Gross Receipts Tax (Pa GRT). Each
customer will be charged their full CTC allocable to their use of the transmission and distribution system. As an alternative means of collecting
the CTC, individual customers and PECO Energy may muiually agree to a payment schedule that fully collects the same present value without
bypass by the customer or avercoliection by PECO Energy. For purposes of determining such a payment schedute, the Company will follow the
provisions contained in paragraph 25 of the Joint Petition for Full Settlement,

Special Rules for On-Site Generation

To ensure that customers that use on-site generation equipment that operates in parallel with PECO Energy's transmission and distribution
systern pay their fully allocated share of Transition or Stranded Costs through the Company's CTC/ATC, to be reflected in the Reconciliation set
forth below, the Company will follow the following procedure:

1. For all customers served under the Auxiliary Service Rider, PECO Energy will determine annually, following completion of each calendar
year during which it is charging a CTC/ITC, whether any such customer purchased at least 10% fewer kilowatt-hours through PECO
Energy's transmission and distribution systern than the customer purchased during the applicable base year as defined below,

2. Base Year definition: For customers who begin service under the Auxiliary Service Rider on or after January 1, 1997, the base year will be
the immediate prior calendar year, For all other Auxiliary Service Rider customers, the base year will be 1996.

3. Forall such custoemers, PECQO Energy will then determine the extent te which the reason for the reduction is use of on-site generation
equipment, If this cannot be determined using metering data otherwise available to the Company, the customer will be required to provide
metering data for its generator, or of its load served by that generator.

4,  Ifthe Company determines that the ratic expressed as a percentage between: (1) the amount of the usage difference caused by the on-
site generation; and'(2) the base year usage, is 10% or more, then the Company will render a separate bill o the-customer that is equal to
the difference between: (1) the total CTC/ITC amount that the customer would have paid in the just completed calendar year using
monthly usage and demand data for the base year (adjusted for any portion that is not related ta on-site generation); and (2) the total
CTCATC amount that the customer did pay in the just completed calendar year,

5.  The separate bill will be issued in the first quarter of the new calendar year, and will be due within thirty (30) days of the issuance date
printed on the bill.

Alternatively, for existing industrial and commercial customers whose peak load during 1996 was at least four (4) megawatts, and who can
document that they were aclively self generating or considering self-generation as of December 31, 1996 or earlier, will pay CTC/ITC charges
foliowing full start-up of any self-generation facility they install befare December 31, 2010 as follows:

i.  PECO Energy will calculate the customer's average billing demand and energy usage for calendar
year 1996;

ii. Using those billing determinants PECQ Energy will determine the dollar amount that would be
charged where the customer billed for CTC/ITC using the prevailing Rate HT CTC/TC charges:;

iii. PECO Energy will bill the customer one-third of the dollar amount determined in accordance with
step 2.

This provision shall not apply to customers served under the annual recanciliation provision of Rate RS.

Reconciliation of Transition or Stranded Cost Recovery (CTCATC)

The Company shall file an annual reconciliation of the CTC recovery (including ITC recavery) on a rate class specific ( i.e. Residential and
Commercial/lndustrial in accordance with Paragraph 53 of the Joint Petition for Settlement at Docket No. A-110550F0147) basis in accordance
with Section 1307(e) of the Pennsylvania Public Utility Code. The reconciliation during calendar year 2010 will be done quarterty or, if necessary,
monthly in order to insure full CTC recovery and termination by December 31, 2010. The reconciliation will include a redetermination of the CTC
rates necessary to refund or recover previous over or under recoveries of the Annual CTC Revenue Regquirement based upon the difference
between CTC revenue from actual usage of the PECO Energy transmission and distribution system by rate class and the assumed level of CTC
revenue for the class based upon sales in Appendix E of the Joint Petition for Full Settlement.

Accordingly, the adjusted CTC rates will be calculated to produce the fevel of CTC revenue that will make the actual unamortized Transition or
Stranded Cost principal balance at the next true-up date equal to the projected balance at that date (as set forth on Sheet 3 of 3 of Appendix E of
the Joint Petition for Full Settlerent incerporating.a 10.75% interest rate and applicable Pa.GRT). Sales for each true-up pericd shall be
determined by assuming, as shown in Appendix E of the Joint Petition for Full Settlement, a total sales level in 1999 of 33,569,358 MWH and
increasing such sales level for each rate class by 0.8% on an annual basts, unless it is apparent that such.methodology would significantly over
or under recover the Annual CTC Revenue Reguirement for the following year, in which case the Company will propose an adjusted sales level
that reflects actual sales and updated sales projections for the following year.

{ C ) Denotes Change

Issued October 27, 2000 Effective October 28, 2000
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" . Supplement No. 21 To

Tariff Electric Pa. P,U.C. No. 3
First Revised Page No, 33

PECO Energy Company Superseding Original Page No. 33
NUCLEAR DECOMMISSIONING COST ADJUSTMENT CLAUSE {NDCA
The NDCA provides for the recovery of nuclear decommissioning costs related o the Company’s Ownership Interest in Nuclear Generation {C)

as of 12/31/99. The NDCA shall be charged to all customers taking service under this Tariff. The adjustment shall be a cents per kWh charge
calculated o the nearest one hundredth of one cent.

The Company's Ownership interest in nuclear generation as of December 31, 1999 consists of the following: {C)
Peach Bottom 1 100%
Peach Battom 2 42.49%
Peach Bottom 3 42.49%
Salem 1 42.59%
Salem 2 42.59%
Limerick 1 100%
Limerick 2 100%
Formula

The following formula shall be used to determine the NDCA,

PaPUC Authorized Decommissioning Expense Adjustment
NDCA =

Total Pennsylvania Jurisdictional Sales for Calculation Year
Where:
PaPUC Authorized Decommissicning Expense Adjustment

{Adjusted Annual Accrual - Base Accrual) x .95 =the Adjusted Annual Accrual {C})
in the Calculation Year less the Base Accrual. The initial amount is 0.

Total Pennsyivania Retail Jurisdictional Sales = total kWh sales under this Tariff for the calculation year including sales for distribution or CTC
purposes.

Calculation Year = year in which the Company proposeé a change to the NDCA. To the extent a new cost study, performed every five years,
indicates the Company requires an adjustment in the rate, the Company shall change the NDCA to reflect such new expense level. In calcufating
the annual expense the Company shall use the sinking fund methodology.

Adjusted Annual Accrual = accrual necessary to fund the Adjusted Obligation,
Adjusted Obligation =Gross Decommissioning Obligation reduced by $50 million for ratemaking purposes.

Gross Decommissioning Obligation -The total decommissicning cost obligation as approved by the Commission as expressed in escalated future
doltars.

Methodology for Calculating Expense
The base period expense shal| be based upon the decommissioning costs'set forth in-the table below. The Company shall use a sinking fund

methodology to determine the appropriate level of decomimissioning expense. The assumptions shall be consistent with NRC palicy and
requirements,

The Base Accrual shall consist of the following levels for each unit, (C)
Peach Bottom 1 $2,992,000
Peach Bottom 2 2,588,000
Peach Bottom 3 5,976,000
Salem 1 2,651,000
Salem 2 2,509,000
Limerick 1 4,403,000
Limerick 2 8,043,000
Totai $29, 162,000
Frequency of Calculation

The annual expense shall be recalculated every five years. The Company shall adjust the NDCA to reflect the new expense level 60 days after
filing the new study and the assaciated rate calculation with the PaPUC. The first calculation of the NDCA shall be considered to have taken
place on January 1, 1998.

Completion of Decommissioning
In the event that the actual expenditures necessary to accomplish full decommissioning of the PECQ Interest are less than the fuli balance in the  {C )

funds established for such purpose, PECO shall be entitled to a release of such funds to PECO for the purpose of sharing the amount between
ratepayers and shareholders. In the event that such release is granted, PECO's shareholders shall be entitled to retain (1) the first $50 million.of
the net after-tax amount and (2) 5 percent of the remaining net after-tax amount of the released funds.

{ C ) Denotes Change

Issued October 27, 2000 Effective Octaber 28, 2000



.’ Supplement No, 21 To

Tariff Electric Pa. P.U.C. No. 3

First Revised Page No. 34

PECO Energy Company Superseding Original Page No. 34

Universal Service Fund Charqge (USFC)
PROVISIONS FOR RECOVERY OF USFC

The Variable Distribution Service Charges for applicable service rates shall be adjusted and reconciled in accordance with
paragraphs 33 and 34 of the Joint Petition for Full Settlement as modified by paragraphs 35 and 37 of the Seftlement at (<)

Docket No. A-110550F0147.

{ C } Denotes Change

Issued October 27, 2000 Effective October 28, 2000



‘. , Supplement No. 21 To
riff Electric Pa. P.U.C. No. 3

Second Revised Page No. 44
PECO Energy Company Superseding First Revised Page No. 44
RATE R-S RENEWABLE ENERGY SERVICE

AVAILABILITY.

Electric service in the entire territory of the Company for a.cusiomer served under Rate R, Rate R-H, Rate R-T or Rate
GS, that has installed a device or devices that are, in PECC Energy's sole judgment, a bona fide technology for use in generating
electricity from qualifying renewabie energy installations not exceeding 40 kW, and that will be aperated in parallel with the Company's
system. Qualifying renewable energy installations include solar panels, wind, hydro, biomass, methane field, and fuel cell generation.
The customer's equipment must conform to the installation requirements contained in Appendix Il of the Company's published
“Requirements For Parallel Operation Of Generation.” The Company will medify its distribution and transmission facilities as
necessary to interconnect with the custerner at a single point. A custorer will be charged for all medifications, additions or retirements
madle to provide the interconnection, in excess of $1000 in accordance with Appendix I of the “Requirements for Parallel Operation of
Generation.”

{Mol available when the source of supply is service purchased from
a neighboring Cempany under Rate BLI Berderline Interchange Service.)

METERING/BILLING PROVISIONS.
A customer may select one of the following billing and metering cptions in conjunction with the Applicable Rate R, Rate R-
H. Rate R-T or Rate G5 charges, whether receiving generation services and selling excess energy to the Company or an EGS.

(a) A non-ratcheted, bi-directional meter, such as the existing meter at the facility, may be used to record net energy sales
to the customer.

{b) Two meters may be installed. One will measure the energy delivered by the Company that the customer uses, and the
other will measure the energy delivered to the Company from the customer that is generated by the customer's qualified renewable
energy installation.

(c) PECO Energy shall provide such other Qualified Meters on such terms as shall be approved by the Commission.

PECO will aiso provide metering and/or-billing to a customer contracting for the purchase andfor sale of energy from an EGS providing
net metering service. A customer may also arrange for competitive billing from an EGS, and/or Advanced Meter Services from an

AMSP.

If, in any billing month, the amount of energy delivered by the Company that the customer uses is greater than the amount of energy

the customer detivered to the Company, then the Company will bill the customer far the difference in all usage based charges on a per
kWh basis pursuant to the applicable Rate R, RH, RT or GS rate schedule. If, in any billing month, the amount of energy delivered by the
Comnpany that the customer uses is fess than the amount of energy the customer delivered to the Company, the Company will-nat bill the
customner for any usage based charges on a per kWh basis and will pay the customer under Option (b) or (c) for the excess using the
monthly average PJM billing rate, market clearing price, or its successor. For customers with Rate R-T, and the appropriate metering
equipment (Option(c)), the billing will reflect the on-peak and off-peak generation and use and a metering charge under Option ( G ) will
apply. A monthly meter charge shall apply if Option (b) or (c) is selected. A customer may sell any excess energy to an EGS other than
PECO Energy at prices agreed upon between the customer and the EGS.

CURRENT CHARACTERISTICS.
Standard secondary service as defined under the qualifying rate schedule.

METERING CHARGE:  Under Option (a), service under R-S includes no metering charges in addition to any metering or Fixed
Distribution Service Charge under the applicable rate schedule. Customers under Optians (b) or (c), who receive metering service
from an AMSP shall receive as a credit for the meter a portion of the Fixed Distribution Service Charge under their applicable rate
schedule. Customers-under Rate RT or taking Options (b) or (¢} shall only pay the incremental cost over their existing meter charges.
Option (b) - § 4.46
Option (c) - meter cost shall be based upon the net incremental cost of purchasing and installing the new
metering equipment as approved by the Commission.

MONTHLY RATE TABLE FOR NET ENERGY USED BY CUSTOMER. (See Applicable Rate R, Rate R-H, Rate RT or Rate G5 for
charges.).

MINIMUM CHARGE: The minimum charge per month will be the Fixed Distribution Service Charge for the applicable
Rate R, Rate R-H, Rate R-T or Rate GS Service and the metering charge if the customer has selected Option(b) or Option(c).

Customers receiving service under metering/billing Opticn (a): If the renewable energy installation generates more electricity than the
customer uses in any billing manth, then the custarner will not be charged for any energy usage, but the-customer will not be paid by
the Company for the excess energy delivered to PECO Energy.

Customers receiving service under metering/billing Optien (b) or {c): the custamer shall not be charged for any energy received from the
Company thatis less than the amount delivered to the Company in the billing manth but shall be paid an amount for such excess
delivered to.the Company as described below. If the customer receives more energy from the Company than is delivered to the
Company, the customer shall be billed for the excess energy and capacity pursuant to the applicable Rate R, Rate R-H, Rate RT or
Rate GS Charges. For customers that deliver more energy to the Company than is received from the Company, PECO will pay for the
excess energy using the monthly average PJM market clearing price, or its successor, Customers receiving service in conjunction with
Rate R-T shall be paid for excess energy delivered to the Campany at the manthly average PJM peak and/or off-peak rates as
applicable.

{ C ) Denctes Change

Issued Qctober 27, 2000 Effective October 28, 2000
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Supplement No. 21 To

Tariff Electric Pa, P.U.C, No. 3

PECO Energy Company Qriginal Page No. 44A
RATE R-S RENEWABLE ENERGY SERVICE [continued)

ANNUAL RECONCILIATION PROVISION.
The annual reconciliation provision is limited to 4 MW of qualifying capacity in 2001. The limit shall increase by 2 MW per year

thereafter,

Under this provision energy charges will be subject to annual reconciliation. PECQ Energy shall reconcile the monthly usage based
charges on a per XWh basis for each calendar year based upon an annual summary bilf issued by March 1 each year. The summary
bill will identify the reconcitiation period total of all monthly net deliveries to the Company and the total of all monthly net deliveries to the
customer on a per kWh basis. [f the net kwh delivered to the Company from the custamer exceeds the net kWh delivered to the
customer for the reconciliation period, the Company will refund any overpayment at the applicable per/kWh charge, or credit any
outstanding bills at that applicable charge. For custemers using Rate R-5 in conjunction with Rate R-T, the Company shall reconcile

on-peak and off-peak usage separately.

Customers contracting with an EGS for energy and capacity: Charges and/or credits for energy shall be determined pursuant to the
custormer/EGS agreement.

STATE TAX ADJUSTMENT CLAUSE APPLIES TO THIS RATE.

CONTRACT TERM.
Not less than twelve months.

PAYMENT TERMS.
Standard

{ C ) Denotes Change

issued Qctober 27, 2000 Effective October 28, 2000
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ORAGINALS

JUC UME N Toctober 27, 2000
FOLDER

Via Overnight Delivery

James McNulty, Secretary
Pennsylvania Pubiic Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

RE: PECO Energy Company Competitive Default Service Program Bidding
PUC Docket No. A-110550 F0147

Dear Secretary McNulty:

Enclosed for filing with the Commission are an original and three copies of
PECO Energy's response to Green Mountain’s Answer and Protest to the
Joint Petition for Approval of Competitive Default Service Agreement filed by
PECO Energy and New Power in the above-referenced docket.

As proof of filing, please date stamp and return the extra copy of this cover
letter in the enclosed return envelope.

Sincerely,

Wbt W Jt5aed

Delia W. Stroud

RECEIVED

OCT 27 2000
DWS/jap
PAPUBLIC Uit i1
enclosures o ITLTY Comtypgg e

SECRETARY'S BURgar,
cc: Certificate of Service (w/enclosures)
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE: PECO ENERGY COMPANY COMPETITIVE
DEFAULT SERVICE PROGRAM BIDDING : DOCKET NO. A-110550 F0147

PECO ENERGY’S RESPONSE TO GREEN MOUNTAIN’S
ANSWER AND PROTEST TO THE JOINT PETITION FOR APPROVAL OF COMPETITIVE
DEFAULT SERVICE AGREEMENT FILED BY PECO ENERGY AND NEW POWER

DOCUMENT

L INTRODUCTION O L
Pursuant to 52 Pa. Code §§ 5.51 and 5.61, PECO Energy Company (“PECO” or “the CompanyD t R

respectfully requests that the Pennsylvania Public Utility Commission (“Commission”) reject and
dismiss the Answer and Protest (“Protest™) filed by Green Mountain Company (“GME”} in the

above-captioned proceeding for the reasons stated below.

In its Protest, GME incorrectly claims that the competitive bid process PECO established for the
Competitive Default Service (“CDS”) Bilateral Agreement was flawed, and that PECO
“inappropriately rejected” (Protest at 1) GME’s late “amended proposal” which GME asserts is
“lower priced” and “environmentally cleaner” (Protest at 1, 4). Accordingly, GME requests that the
Commission award it the CDS bid instead of The NewPower Company Inc. (“NewPower™) or,
alternatively, that the Commission split the CDS bid between GME and NewPower. (Protest at 5, 7).
In reality, however, GME’s Protest is nothing more than a losing bidder’s unjustified attempt to
circumvent a legitimate competitive bid process. As set forth below, PECO advised the three
conforming bidders participating in the bilateral process that they had until September 29, 2000 to
revise the pric_ing of their original bid. Both NewPower and a second bidder submitted discounted
proposals in full compliance with that deadline. GME, however, did not submit an amended proposal
until October 12, 2000, thirteen days after the deadline and nine days-aﬁer S ’Iacﬂ@ré %’E essucgessful

Y sL..... st Scien
bidder.

OCT 27 2000
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PECO PROPERLY CONSIDERED ALL TIMELY BIDS SUBMITTED PURSUANT TO THE
CDS BILATERAL AGREEMENT COMPETITIVE BID PROCESS

On August 24, 2000, PECO issued a Request for Proposal (“RFP”) which established the rules for
CDS bilateral negotiations with qualified bidders. By the September 8, 2000 deadline set forth in
Section N5 of the RFP, PECO received three conforming bids, each of which was for a three year
term and for the entire CDS load. As GME concedes in its Protest (Protest p. 4, fn. 4), its oniginal
September 8, 2000 proposal contained no discounts for CDS Customers. Significantly, GME fails to
mention that PECO provided all three qualified bidders an opportunity to revise by September 29,
2000 the pricing of their original September 8, 2000 bid. Notably by that deadline, two of the three
bidders submitted revised prices containing discounted CDS Rates. Only GME chose not to revise its
original pricing by that deadline. Instead, GME waited until October 12, 2000 to submit its “amended
proposal”, 13 days after the September 29 deadline, and nine days after a successful, lower-price,

conforming bidder had been selected on October 3, 2000.

GME seeks to justify its failure to adhere to the rules by characterizing the deadlines PECO
established for its bilateral process as merely “artificial” “moving targets”, which PECO
“continuously altered.” (Protest p. 8). This claim is false. PECO established an equitable, workable
process, which treated al] bidders fairly and equally. In its process PECO set forth clear rules and
deadlines which were communicated uniformly to all participants. Throughout the process PECO

maintained strict confidentiality and did not discuss the specifics of any bid with the other bidders.

For example, in advance of the September 15, 2000 deadline contained in Section N5 of the August
24, 2000 RFP, PECO notified each bidder electronically on September 14, 2000 that it had received
three generally conforming bids and would pursue discussions with all three qualified bidders. The
September 14, 2000 e-mail also provided that as a result of conference calls and meetings with each

bidder and PECO’s further evaluation of the bids, PECO would select one successful bidder with



whom the Company would negotiate a definitive CDS Bilateral Agreement. (See Exhibit “A”

attached hereto).

In advance of the Wednesday September 20 deadline included in that e-maii, PECO held conference
calls with each of the three bidders on September 19, 2000. The September 14, 2000 e-mail further
provided that PECO would hold a negotiation meeting with each of the three bidders during the week
of September 25, 2000. As before, PECO fully complied with that deadline, by concluding meetings
with each of the bidders, either in person or by conference call at the bidder’s option, by Wednesday

September 27, 2000.

As noted previously, PECO also then afforded all bidders the opportunity to revise their CDS price by
September 29, 2000, an opportunity of which only GME fatled to take advantage. Rather, GME
submitted no CDS discount until nine days after being notified by PECO that GME was not the

successful bidder.

Conveniently overlooking PECO’s and the other two bidders’ full compliance with all of these stated
deadlines, GME asserts PECO’s filing of the CDS Agreement with the Commission on October 18,
2000, rather than by October 9, 2000, is evidence that PECO’s deadlines were merely “artificial.”
What GME fails to acknowledge is that this delay in filing the CDS Agreement was attributable
primarily to PECO’s having afforded the bidders the above-described opportunity to revise their CDS
price, as this additional price revision opportunity in turn delayed PECO’s selection of the winning
bidder and its initiation of negotiations for a definitive CDS bilateral agreement. That PECO
provided such an accommodation to the bilateral CDS bidders in no way renders PECO’s established
deadlines meaningless as GME would have you believe. Rather, it reflects PECO’s efforts to create 2
workable, equitable process within the extremely tight frame created by the substantial delay in

completing the first stage of the CDS process.



1.

Under the first stage, the PUC was to have selected a winning CDS bidder by July 1, 2000.
Unfortunately, however, that stage was not completed until August 22, 2000. Consequently, to try to
meet the January 1, 2001 date for initiation of CDS service, PECO was compelled to set extremely
aggressive deadlines for submission, review, evaluation and negotiation of the bilateral CDS bids.
PECO recognized that the tight time frame created difficulties not only for PECO, but also for the
bidders. Accordingly, after holding conference calls and meetings with each bidder, PECO allowed
them additional opportunities to submit a revised CDS price and to respond to issues that had been
raised in the ¢alls and face-to-face meetings. As a result of such accommeodations, PECO was not
able to render its final decision as to the winning bidder until end of business Tuesday, October 3,

2000.

Contrary to GME’s assertion that PECO’s refusal to negotiate with GME concemning its October 12,
2000 amended proposal was “improper and unjust” (Protest at 7) and in error, PECO’s refusal was the
only appropriate response. If you accept GME's argument, a competitive process would have no
enforceable end, as participants could continually seek to undercut the then, current winning bidder’s
offer. The only error committed was by GME in failing to submit a revised CDS price until thirteen
days after the September 29, 2000 deadline. To entertain GME’s late-filed proposal would
undermine the entire bid process and would be patently unfair not only to New-Power, but also to the

third bidder, as both had submitted timely discounted bids for the entire CDS load.

THE CDS BILATERAL AGEEEMENT FILED BY NEWPOWER AND PECO FULLY
COMPLIES WITH ALL RENEWABLES REQUIREMENTS

GME would have you believe that “for all practical purposes” PECO “ignored environmental impact”
in the CDS bilateral process. (Protest, Footnote 3 at 3). As GME is well aware, however, the
memorandum referenced in Footnote 3 of their Protest explicitly provided that “‘Renewables’

provisions of PECO Energy’s 1998 Restructuring Settlement will apply to CDS.” Moreover, Section



IV.

17 of the CDS Agreement NewPower and PECO filed with the Commission requires that not less
than two percent of NewPower’s energy for CDS customers will be generated from renewable
sources as required by the 1998 Restructuring Settlement. In fact, GME itself concedes that “the
NewPower Agreement meets the environmental impact criterion set forth by the Commission”
(Protest at 3). To suggest, therefore, that NewPower’s fully compliant bid is inferior and should be

rejected on environmental grounds is erroneous.

IN THE BILATERAL NEGOTIATION PHASE, THE FINAL DECISION IN SELECTING
THE CDS SUPPLIER WAS RESERVED TO PECO

The bilateral process as established under Paragraph 52(b) of PECO’s Commission-approved June 22,
2000 Merger Settlement contemplated a PECO-established process pursuant to which PECO would
enter into good faith bilateral negotiations with qualified suppliers in an attempt to reach a definitive
CDS Agreement. The Merger Settlement did not, however, require PECO to enter into a definitive
bilateral CDS Agreement. Rather, Paragraph 52(c) acknowledges the possibility that PECO might be
unable to reach agreement with any supplier. If, however, any CDS agreement resulted from the
bilateral negotiations, PECO committed to file the agreement with the Commission. PECO has fully
complied with that requirement and in no way has “attempt{ed] to reduce the Commission’s role to
that of a mere gesture . . . .” (Protest at 6). In contrast to the explicit provision in Paragraph 52a of the
Merger Settlement that in the first stage “[t]he winning bidder will be selected by the PUC .. . ., the
bilateral process description contained in Paragraphs 52b and c in no way suggests the PUC would
select the winning bidder in that process. That the Commission’s role in this bilateral process was to
review any agreement so filed by PECO is reinforced by Paragraph 52c of the Merger Settlement
which notes the Commission could modify, reject or fail to approve any filed bilateral CDS
agreement. Furthermore, as noted previously, GME was well aware from the September 14, 2000 e-

mail sent to all the bidders that PECQO, not the PUC, would select one successful bidder with whom
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the Company would negotiate a definitive CDS bilateral agreement. Notably, neither GME, nor any

bidder, challenged in any way PECO’s right to select the winning bidder.

IT WOULD BE UNFAIR TO NEWPOWER AND THE OTHER BIDDER FOR THE PUC TO
SPLIT THE CDS LOAD BETWEEN NEWPOWER AND GME

It is erroneous to suggest, as GME does, that because the bilateral process established in the Merger
Settlement contemplated there may be more than one agreement the PUC should, in the alternative,
modify the CDS Agreement filed by PECO and NewPower “to allow Green Mountain to serve at
least a substantial portion of CDS customers.” (Protest at 7). Paragraph N2 of the August 24, 2000
RFP provided that bidders could submit bids to serve the entire CDS load or “a specified portion
thereof.” In the event that PECC only had received qualified bids for portions of the entire CDS load,
PECO would have been willing to try to negotiate definitive agreements with more than one bidder so
as to cover the entire CDS load. As noted earlier, however, such was not the case in that each of the
three qualified bidders submitted bids to serve the entire CDS load. To undo the good faith, equitable
process which resulted in NewPower and PECO’s filed agreement by retroactively assigning part of
the load to GME based on GME’s late-filed, amended bid would be grossly unfair not only to
NewPower, but also to the third bidder. NewPower’s bid was based on serving the entire CDS
Customer load. If the Commission were to reduce the load to be served by NewPower, the
Commission, in effect, would be changing markedly the economics on which NewPower based its
offer. Moreover, any such action would undercut the effectiveness of any future competitive bid

process and would penalize those who adhered in good faith to the established rules and deadlines.

CONCLUSION

YA BE

For all of the foregoing reasons, the Commission should reject GME’s “amended proposal” and its

efforts to undermine the legitimate CDS process implemented by PECO Energy. Instead, the



Commission should approve as in the public interest the CDS Agreement as filed by PECO Energy

and NewPower.

Respectfully submitted:

Winl) Ted.

Delia W. Stroud, Esquire
PECO Energy Company

2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699
delia.stroud@exeloncorp.com




' EXHIBIT “4” .

From: Ciabattoni, C.L. (Carlo)

Sent: Thursday, September 14, 2000 2:13 PM
To: ‘clif.payne@greenmountain.com’
Subject: CDS Bilateral Communication

Thank you very much for the Green Mountain Energy CDS Bilateral bid proposal
submitted to PECO Energy on Friday, September 8, 2000. In addition to your bid,
PECOQO Energy received two other generally conforming bid proposais and, for the next
stage of the CDS Bilateral Process, will pursue discussions with all three bidders.

This stage of the process will commence with a conference call with each bidder to be
held Tuesday or Wednesday of next week (specific date and time to be communicated
by the end of business Friday, September 15, 2000). During this conference call PECO
Energy will discuss, in detail, specific areas of your bid proposal, including, but not
limited to, areas in which more information or clarity is necessary.

Following the conference call, PECO Energy will schedule a negotiation meeting to be
held at the PECO Energy offices, located at 2301 Market St., Philadelphia, PA 19101,
the week of September 25, 2000 (date and time to be determined during the
conference call).

As a result of these calls and meetings and a further evaluation of the bids, PECO
Energy will select one successful bidder with whom we will negotiate a definitive CDS
Bilateral Agreement that will be submitted to the Pennsylvania Public Utility
Commission (PA PUC), on or before Monday, October 9, 2000.

If you have any questions, please feel free to contact me.

Carlo Ciabattoni

Manager, Supplier Administration Group
PECO Energy

(215) 841 4210
cciabattoni@peco-energy.com
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(Counsel for Clean Air Counsel)

Thomas Schmidt, I, Esquire/
Brian P. Downey, Esquire
Pepper Hamilton LLP

200 One Keystone Plaza

North Front and Market Streets
Harrisburg, PA 17108

email: downeyb@pepperlaw.com
{Counsel for Amtrak)

Kenneth M. Barna, Esquire
Wayne R. Frigard, Esquire

Rubin and Rudman LLP

50 Rowes Wharf

Boston, MA 02110

email: wirigard@rubinrudman.com
{Counsel for Amtrak)

Phil Bertocci, Esquire
Community Legal Services, Inc.
1424 Chestnut Street, 4" F1.
Philadelphia, PA 19102

email: pbertocci@clsphila.org
{Counsel for CEPA, et al.)

Joe Dworetzky, Esquire/Matthew Hamermesh, Esquire

Hangley Aronchick Seqal & Pudlin

One Logan Squire - 27" FI.

Philadelphia, PA 19103

email: jad@hangley.com
mah@hangtey.com

{Counsel for Mid-Atlantic Power Supply)

John L. Munsch, Esquire

Deborah J. Henry, Esquire

Allegheny Power

800 Cabin Hill Drive

Greensburg, PA 15601-1689

email: jmunsch@alleghenyenergy.com
dhenry1@alieghenyenergy.com

(Counsel for Allegheny Power)

Craig A. Doll, Esquire

214 State Street

Harrisburg, PA 17101-1108
Email: cdoll76342@aol.com
(Counsel for Conectiv Energy)

Michael Fiocrentino, Esquire

105 North Front Street; Suite 106
Harrisburg, PA 17101

Email; mfioren@paonline.com
(Counse! for Clean Air Counsel)

John Will Ongman

Marc Machlin

Pepper Hamilten LLP

600 Fourteenth St., NW

Washington, DC 20005

Email: ongmanj@peppertaw.com
Machlinm@pepperlaw.com

(Counsel for Amtrak)

Patricia J. Clark, Esquire

Norbert J. Smith, Esquire

Allegheny Energy Supply Company, LLC

Roseytown

RR 12, Box 1000

Greensburg, PA 15601

Email; pclark@alleghenyenergy.com
Nsmith2@alleghenyenergy.com

(Counsel for Allegheny Energy)

Patricia McNarmara

6048 Ogontz Avenue
Philadelphia, PA 19141
Email: cepal966@aocl.com

Christopher J. Townsend, Esq.

Piper Marbury Rudnick & Wolfe

203 N. LaSalle St, #1500

Chicago, IL 60601

Email: chris.townsend@piperrudnick.com

John Hall, Esquire

Unruh, Turner, Burke & Frees
17 West Gay Street

West Chester, PA 19381
Email: jhall@utbf.com
{Counsel for Wallace Township)



Kenneth L. Mickens, Esquire
Pennsylvania Public Utility Commission
Office of Trial Staff

901 North 7" Street, 3" F.

Harrisburg, PA 17102

email mickens@puc.state.pa.us
{Counsel for Office of Trial Staff)

Robert Jaffe, Esq.

City Hall — Room 588

Philadelphia, PA 19107

email: lagranger@aol.com

{Counsel for Councilman David Cohen)

John M. Quain, Chairman
Pennsylvania Public Utility Commission
Room 104, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Aron Wilson, Jr., Commissioner
Pennsylvania Public Utility Commission
Room 107, North Office Building

P.Q. Box 3265

Harrisburg, PA 17105-3265

Robert K. Bloom, Commissioner
Pennsylvania Public Utility Commission
Room 112, North Office Building

P.0O. Box 3265

Harrisburg, PA 17105-3265

Peter Zamore

Green Mountain Energy

Capitol of Texas Highway South
Suite 100

Austin, TX 78704

Dated: October 27, 2000

Greg Pastore

619 Pemberton Street
Philadélphia, PA 19147

Email: gregpastore@yahoo.com

Carville B. Collins, Esq.

Piper Marbury Rudnick & Wolfe

6225 Smith Ave

Baltimore, MD 21208-3600

Email: carville.collins@piperrudnick.com

Nora Mead Brownell, Cammissioner
Pennsylvania Public Utility Commission
Room 116, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Terrance J. Fitzpatrick, Commissioner
Pennsylvania Public Utility Commission
Room 110, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Steve Hershey

Eckert Seamans Cherin & Mellolt, LLC
1515 Market Street 9" Floor
Philadelphia, PA 19102

(Counsel for Green Mountain Energy)

bt ) S0ud

Delia W. Stroud

Assistant General Counsel
PECO Energy Company
2301 Market Street, S23-1
Philadelphia, PA 18103
(215) 841-4252



NEW YORK
WASHINGTON, D.C.
ALBANY
BOSTON
DENVER
HARRISBURG
HARTFORD
HOUSTON
JACKSONVILLE
LOS ANGELES
NEWARK
PITTSBURGH
SALT LAKE CITY
SAN FRANCISCO

LEBOEUF, LAMB, GREENE & MACRAE
L.L.R
A LIMITED LIABILITY PARTNERSHIP INCLUDING PROFESSIONAL CORPCORATIONS
200 NORTH THIRPZT
SVITE 30
P.O. Box | &
HARRISBURG, PA | 710847

REET

15N

(717) 232-8199

FACSIMILE: (717) 232-8720

October 30, 2000 E_:n"-, =
5 3
FRCAC Tty S Y rmM —
: IR B! =3
VIA HAND DELIVERY JUCUMENT ¥ 8
<.
ey 'F: -
James McNulty, Secretary F O L D t R g;?j f:_
Pennsylvania Public Utility Commission S o
P.O. Box 3265 & W
Harrisburg, PA 17120-3265 <

Re: PECO Energy Company Competive Default Service Program Bidding
Docket No, A-110550F0147

Dear Secretary McNulty:

NewPower company, Inc. to the Answer and Protest of Green Mountain Energy Company and

Enclosed please find an original and three (3) copies of Answer of The

Preliminary Motion of the NewPower Company, Inc. in Response to the Answer and Protest
of Green Mountain Energy Company. A certificate of Service is also enclosed.

convenience.

JIG/jtk

Enclosures

Should you have any questions regarding this filing please contact me at your

Sincerely,

ounsel for the NewPower Company

LONDON

(A LONDON-BASED
MULTINATIONAL PARTNERSHIP)

PARIS

BRUSSELS

MOQSCOW
RIYADH

tAFFILIATER OFFICEDY

TASHKENT

BISHKEK
ALMATY
BEIJING

ey
Lol

4L
)
™
1l
[

Y



'
’ 4
v .
. h

In re: PECO Energy Company : @
Competitive Default Service :

Program Bidding | @ OCKETE |

g 8 =

NOV 0 IR R
y] =

2000 B2 o O

2, @ il

ANSWER OF << 5 =

THE NEWPOWER COMPANY TO THE o T

ANSWER AND PROTEST OF 5 50U
GREEN MOUNTAIN ENERGY COMPANY > @

Pursuant to 52 Pa. Code § 5.101, The NewPower Company ("NewPower") files

this Answer in response to the Answer and Protest filed by Green Mountain Energy Company

("Green Mountain") on October 23, 2000. i&) OC UIWEN T
I INTRODUCTION FOL D ER

1.! It is admitted that PECO Energy Company ("PECO") and NewPower

submitted the Competitive Default Service Agreement ("CDS Agreement") to the Public Utility
Commission for approval on October 18, 2000. It is denied that approval of this agreement is
not in the public interest. It is denied that PECO inappropriately rejected Green Mountain's
untimely revised proposal. It is specifically denied that Green Mountain has standing in this
matter. After a reasonable investigation, NewPower has no information from which to form a

belief as to the allegation concerning Green Mountain's membership in the Mid-Atlantic Power
Supply Association (“MAPSA”).

' Green Mountain failed to number the paragraphs in its Answer as required by Public Utility
Commission ("PUC" or "Commission") regulations. 52 Pa. Code § 5.61(a). For ease of
reference, the following numbered paragraphs generally correspond to the paragraphs in Green

Mountain's Answer and Protest. The headings have been changed to respond to Green
Mountain's allegations.
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2. Green Mountain's revised proposal is a written document that speaks for
itself.

3. a. NewPower denies that the PUC can approve Green Mountain's
revised proposal instead of, or in addition to, the PECO-NewPower CDS Agreement. PECO
complied with its obligations under the process mandated by prior PUC decisions, and awarded
the entire CDS load to NewPower. Green Mountain now seeks to change the PUC-mandated
process by requesting that the PUC order PECO to start a new round of bidding and
negotiations.

b. By way of further answer, NewPower notes that Green Mountain
is inconsistent in its request for relief. This inconsistency could further disadvantage the
customers to be served under the CDS Agreement. On page 2 of its Answer, Green Mountain
suggests that the PUC should accept Green Mountain's revised proposal as submitted to the
PUC. On page 9, however, Green Mountain asks the PUC to order PECO to enter into
negotiations with Green Mountain -- negotiations that would result in some sort of hybrid
between Green Mountain's revised proposal and the PECO-NewPower contract. Green
Mountain’s inconsistent request for relief accurately reflects the difficult position that the PUC
would occupy if it would unilaterally set aside the PECO-NewPower agreement and attempt (o
impose another proposal on PECO. The PUC should decline the invitation to put itself in such
a problematic situation.

4, It is denied that adoption of Green Mountain's revised proposal will not
delay implementation of competitive default service. Green Mountain asserts that it will
require modifications in the agreement between PECO and NewPower. Accordingly, there is
no guarantee that PECO and Green Mountain will actually reach a mutually satisfactory
agreement if given a belated opportunity to do so. Green Mountain’s request for additional
negotiations, is, per se, a signal that Green Mountain does not contemplate an agreement as

beneficial to the CDS customers as that already in place between PECO and NewPower.
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I THE COMMISSION SHOULD NOT ADOPT GREEN MOUNTAIN'S REVISED
PROPOSAL
A. THE COMMISSION HAS DETERMINED THAT ENVIRONMENTAL
IMPACT IS ONE CRITERION OF SEVERAL TO BE CONSIDERED IN
AWARDING THE CDS AGREEMENT

3. a. ‘The Joint Settlement Petition from PECO's merger proceeding is
a written document that speaks for itself. Similarly, PECO's April 6, 2000 RFP is a written
document that speaks for itself.

b. By way of further answer, NewPower notes that no conforming
bids were submitted in response to the April 6, 2000 RFP. PECO subsequently distributed a
second RFP, which established minimum requirements for bidders to qualify to participate in
the second stage of the auction process. That RFP, not the April 6 RFP, is the relevant
document for purposes of evaluating the CDS Agreement submitted for PUC approval.

6. Environmental impact is one of several criteria that PECO was to
consider in awarding the CDS Agreement. It is denied that PECO ignored environmental
impact for all practical purposes. The CDS agreement evidences that NewPower will satisfy
the environmental requirements set forth in the August 24, 2000 RFP. It is also denied that
PECO's August 24, 2000 RFP fails to comply with the PUC-mandated selection criteria. It is
further denied that PECO failed to comply with the PUC-mandated selection process.

B. GREEN MOUNTAIN'S REVISED PROPOSAL IS NOT SUPERIOR TO THE
NEW POWER CDS AGREEMENT

7. a. Green Mountain's revised proposal is a written document that
speaks for itself. The PECO-NewPower CDS Agreement is a written document that speaks for
itself. It is denied that Green Mountain's revised proposal is superior to NewPower's
agreement.

b. By way of further answer, it is denied that the Commission's role

at this point in the process is to compare a bid selected through the auction process to an



untimely bid submitted outside that process. It is also denied that Green Mountain can,
through its Answer and Protest, begin anew the process to be used in awarding PECO's CDS
Agreement. Prior PUC decisions approving Joint Settlement Agreements have already decided
this question. See, Commission Order of May 14, 1998 in Docket Nos. R-00973953 and P-
00971265; Commission Order of June 22 in Docket No. A-110550F0147. NewPower submits
that a PUC decision to award all or part of the CDS service to Green Mountain, based on its
revised proposal submitted after NewPower's bid was accepted, raises serious constitutional
issues (e.g., due process and impairment of contract rights).

8. NewPower's original bid met the requirements of PECO's August 24,
2000 RFP. Additionally, NewPower submitted a revised bid to PECO by September 20, 2000
as permitted by PECO. According to PECO’s Answer in this matter, Green Mountain failed
to submit a revised bid to PECO by September 29, 2000. NewPower offered PECO a better
proposal than any other bidder who participated in the bid and negotiation process. It is denied
that the process previously approved by the PUC permits Green Mountain, or any other
disappointed bidder, to begin a new round of bidding after losing out in the bidding process.
Green Mountain should not be permitted to exalt itself above a fairly conceived and executed
bidding process. It is further denied that the energy actually supplied to PECO for CDS
service will be any "cleaner" if Green Mountain, rather than NewPower, is the CDS provider.

9. As previously noted, it is denied that the PUC's role at this point in the
process is to compare the merits of competing proposals -- particularly where, as here, one of
those proposals was not submitted in compliance with the PUC-approved process for awarding
the instant contract.

10. PECO and NewPower submitted an executed contract for PUC approval.
It is denied that the PUC's response should be to broker further discussions between PECO
and two or more potential bidders. Afier reasonable investigation, NewPower has no
information on which to form a belief as to the truth of the allegation that Green Mountain is

prepared to discuss a reascnable division of the CDS function between it and NewPower. It
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should be noted in this regard that the NewPower-PECO agreement is contingent on approval
without modification by the PUC.

C. GREEN MOUNTAIN'S SERVICE IN PENNSYLVANIA IS IRRELEVANT

TO THE PRESENT PROCEEDING

11.  NewPower denies that the PUC should consider Green Mountain's

revised proposal at all. Therefore, the background of the party submitting the revised bid is
completely irrelevant. The PUC should instead consider the background of the parties
submitting the contract presently before it: PECO and NewPower. NewPower is certainly

capable of carrying out the contract it has executed.

[II. THE COMMISSION CANNOT ADOPT GREEN MOUNTAIN'S PROPOSAL
A. THE CONTRACT SUBMITTED FOR APPROVAL WAS AWARDED
FOLLOWING THE PROCESS SET FORTH IN TWO COMMISSION-
APPROVED SETTLEMENTS

12. The Commission's June 22, 2000 Order at Docket No. A-110550F0147
and the Joint Settlement Petition that this Order approved are writien documents that speak for
themselves.

13. It is denied that the PUC has legal authority to decide whether PECO
must award one or multiple CDS contracts resulting from the second stage of the multi-phase
auction process. The process as set forth by the PUC clearly calis for PECO to decide whether
it will enter into one or more agreements, with one or more parties, as a result of the bid and
negotiation process.

14.  PECO and NewPower seek expedited PUC approval of their contract so
they can implement it in a timely manner. It is denied that this is the equivalent of requiring
the PUC to delegate its authority. ‘The PUC maintains actual authority to approve the contract,

which is why PECO and NewPower submitted it to the PUC for its approval.
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15. It is denied that the PUC has authority to consider Green Mountain's
revised bid. The PUC therefore should not determine that Green Mountain’s untimely bid is
superior® to the bid PECO selected through the mandated selection process. It is also denied
that Green Mountain's bid is superior to NewPower's agreement with PECO. It is specifically
denied that the NewPower contract should be rejected or modified for any reason. Finally, it
is denied that the Commission should direct PECO to enter into negotiations intended to
produce a contract that is some sort of presently-undefined hybrid between Green Mountain's
revised proposal and the PECO-NewPower contract.

B. NEITHER PECO NOR GREEN MOUNTAIN HAVE ANY LEGAL RIGHT
TO SUBMIT GREEN MOUNTAIN'S REVISED PROPOSAL TO THE PUC

16. After reasonable investigation, NewPower has no information sufficient
to form a belief as to the alleged dealings between PECO and Green Mountain.

17.  After reasonable investigation, NewPower has no information sufficient
to form a belief as to the alleged dealings between PECO and Green Mountain. It is denied
that PECO deviated from the PUC-approved process for awarding the CDS contract. Such a
characterization is completely false. As stated in the Joint Petition for Approval of the CDS
Agreement, PECO awarded the contract on October 3, 2000, although a final agreement was
not executed until October 18, 2000. It would have been "improper and unjust” for PECO to
consider Green Mountain's revised proposal after PECO awarded the contract to NewPower.
PECO has neither any obligation nor any authority to submit a revised bid to the PUC for its
consideration. Similarly, a disappointed bidder has no legal authority to submit a revised bid
to the PUC for its consideration.

18. It is denied that PECO did not negotiate with all parties who submitted
qualifying proposals. It is further denied that PECO has any obligation to negotiate or

otherwise consider revised proposals from disappointed bidders, especially after PECO has

2 - C . . " . . . .
* Given Green Mountain’s desire to negotiate additional items before reaching an agreement with PECO, it cannot
be concluded that Green Mountain’s untimely revised bid is “superior” to NewPower’s. In all likelihood, it is not.



awarded the contract. It is also denied that Green Mountain has identified any "injustice” for
the Commission to "correct." The remaining allegations of this paragraph have already been
denied several times.

19.  After reasonable investigation, NewPower has no information sufficient
to form a belief as to the alleged dealings between PECO and Green Mountain. It is denied

that PECO failed to comply with the PUC-approved auction process in any material respect.

[V. THE PUC SHOULD NOT DISAPPROVE THE CONTRACT BEFORE IT IN HOPES
THAT GREEN MOUNTAIN AND PECO CAN NEGOTIATE A "SIMILAR”
CONTRACT IF GIVEN ANOTHER OPPORTUNITY TO REACH AN
AGREEMENT

20.  Green Mountain admits that it will require modifications in the PECO-

NewPower contract. Green Mountain further admits that Green Mountain and PECO would

need to negotiate some sort of presently undefined hybrid between Green Mountain's proposal

and the PECO-NewPower contract currently before the PUC. The PUC should not reject the
current contract in hopes that Green Mountain might negotiate a "better" contract. Green

Mountain and PECO were unable to reach a mutually satisfactory agreement during the second

stage of the auction process. There is no guarantee that they could reach a mutually

satisfactory result if given another opportunity to do so. The Commission would be in a very
awkward situation if it would approve Green Mountain's proposal but Green Mountain and

PECO could not negotiate an agreement that is "similar” to NewPower's agreement.



IV. CONCLUSION
For all of the foregoing reasons, the Commission should deny any of the various
types of relief requested by Green Mountain. The Commission should instead approve the

instant contract expeditiously.

Respectfully submiited,

oeuf, Lamb, Greene & MacRae, LLP
Suite 300, 200 North Third Street

P.O. Box 12105

Harrisburg, PA 17108-2105

(717) 232-8199

DATE: October 30, 20000



AFFIDAVIT

STATE OF CONNECTICUT )

COUNTY OF FAIRFIELD )}

L, James L. Malone I1I, being duly swom}r!according to law, depose and say
that [ am authorized to make this Affidavit on behalf of !-.i"he New Power Company,
being the holder of the office of Vice President, Law &EiGovermnent Affairs with that
company and that the facts above set forth are true and correct, or are true and correct to
the best of my knoﬁ;rledge, information and belief and th:t{i.t I expect the said The New

Power Company to be able to prove the same at any hea:i'ing hereof.

30"
Sworn to before methis day

of Ochber 2000,

Lbmndbbnn e,

Notary Public ~J

My Commission Expires:

LAURA HAYTMAN
NOTARY. PUBLIC
MY COMMISSION EXPIRES SEP. 30, 2003



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In re: PECO Energy Company : Docket No. A-110550F0147
Competitive Default Service '
Program Bidding

PRELIMINARY MOTION OF
THE NEWPOWER COMPANY
IN RESPONSE TO
THE ANSWER AND PROTEST OF
GREEN MOUNTAIN ENERGY COMPANY

L. INTRODUCTION

Pursuant to 52 Pa. Code § 5.101, The New Power Company ("NewPower")
files this Preliminary Motion in response to the Answer and Protest filed by Green Mountain
Energy Company ("Green Mountain") on October 23, 2000.

1. NewPower has standing to file this Preliminary Motion because it is one
of the two parties that jointly submitted the instant Competitive Default Service Coordination
Agreement ("CDS Agreement") to the Public Utility Commission ("PUC" or “Commission")
for approval. NewPower also has standing because it is one of the parties to the CDS
Agreement. NewPower was the successful bidder in the auction process established by the

Commission for the award of the CDS Agreement.

II. MOTION TO STRIKE THE PROTEST BECAUSE IT IS INSUFFICIENT AS TO
FORM
2. Paragraph 38 of the Joint Petition for Full Settlement of PECO Energy's

Restructuring Plan ("1998 Joint Petition"), approved by the Commission on May 14, 1998 at



Docket Nos. R-00973953 and P-00971263, established a procedure for the award of a CDS
Agreement.

3. This procedure was modified in the Joint Petition for Settlement of
PECO's Application for Approval of (1) a Plan of Corporate Restructuring, Including the
Creation of a Holding Company and (2) the Merger of the Newly Formed Holding Company
and Unicom Corporation ("2000 Joint Petition"), which was approved by the PUC on June 22,
2000 in Docket No. A-00110550F0147,

4. The process, as revised, was a multi-step auction process. The first step
required PECO to issue a Request for Proposal ("RFP"), with bids to be received on or before
May 1, 2000. The winning bidder was to be selected by the PUC by July 1, 2000.

5. PECO issued an RFP on April 6, 2000. On August 22, 2000, the PUC
issued a Secretarial letter stating that the bid it received in response to the RFP was non-
conforming.

6. The second step in the auction process required PECO to negotiate with
qualified suppliers to enter into (a) bilateral CDS agreement(s).

7. The August 22, 2000 Secretarial letter directed PECO to proceed with
bilateral negotiations. On August 24, 2000, PECO issued a second RFP to (a) provide rules
for the qualification of CDS bidders; (b) explain the bid, negotiation, and assignment process;
and (c) state the key terms and conditions of the agreement, Bids were due on or before
September 8, 2000.

8. Three (3) bidders submitted timely bids conforming to the bid
requirements established by PECO's second RFP. These bidders included NewPower and
Green Mountain.

9. According to PECO’s Answer, upon receipt of the three timely bids,
PECO entered into separate preliminary negotiations with each qualified bidder. PECO

fulfilled its obligation to engage in good faith negotiations with all qualifying bidders.



10.  As a part of this negotiation process, PECO’s Answer indicates that
PECO gave each of the three successful bidders an additional opportunity, by September 29,
2000, to submit a revised bid setting forth their best prices for the CDS service. NewPower
and the third bidder took advantage of this opportunity and submitted revised bids.
NewPower’s revised bid offered lower CDS prices. Green Mountain, however, did not submit
arevised bid. As a consequence, as of the close of business on September 29, 2000,
NewPower’s bid prices for CDS were less than the PECO standard CDS prices, but Green
Mountain’s bid prices were not.

11.  On October 3, 2000, PECO selected NewPower as the winning bidder to
serve the entire CDS load.

12. PECO and NewPower negotiated the terms of the CDS agreement
between October 3 and October 18, 2000. The final Competitive Default Services Coordination
Agreement was executed and filed with the Commission on October 18, 2000, pursuant to the
process established in the 1998 and 2000 Joint Petitions.

13.  According to PECO’s Answer, Green Mountain attempted to submit a
“revised proposal” to PECO on October 12, 2000, twelve days after the September 29, 2000
revised bid deadline and nine days after PECO began its final negotiations with NewPower,
having notified Green Mountain that its original bid would not be considered unless PECQ was
unable to reach agreement with the selected bidder.

15. On October 23, 2000, Green Mountain submitted its Answer and
Protest. This Answer and Protest included numerous averments of fact not appearing of
record.

16. No verification was included in or attached to Green Mountain's Answer
and Protest.

17.  Green Mountain has failed to satisfy-the requirements of 52 Pa. Code

§ 1.36(a) which provides that Answers "containing an averment of fact not appearing of record



in the action . . . shall be personally verified by a party thereto or by an authorized officer of
the party if a corporation or association.”
18.  Green Mountain's Answer and Protest should be stricken as insufficient

as to form because no verification was included or attached to said pleading.

III. MOTION TO DISMISS THE PROTEST BECAUSE IT IS INSUFFICIENT AS
TO SUBSTANCE

19, Paragraphs 1 through 18 are incorporated by reference as fully as if set
forth herein.

20.  Green Mountain's Answer and Protest admits that PECO followed the
process required by the 1998 and 2000 Joint Petitions. It argues that PECO should have taken
additional steps not required by that process. It asks the PUC to permit Green Mountain to
“game” the bid process by requiring PECO to accept the fatally late, revised proposal of Green
Mountain as the CDS Agreement for PECO, instead of, or in addition to, the agreement
submitted by PECO and NewPower.

21.  Green Mountain cites no statute, regulation, Commission Order, or other
authority that requires PECO to permit disappointed bidders to submit a new untimely bid
following rejection of their initial bids and the selection of a successful bidder.

22, Under the process previously approved by this Cominission for the
award of PECO's CDS Agreement, PECO has neither the obligation nor the legal right to
consider untimely revised propesals from disappointed bidders. PECO identified and began
the final negotiations with NewPower nine days before Green Mountain submitted its untimely
revised bid.

23. Contrary to Green Mountain's assertions, it would have been "improper
and unjust” for PECO to consider an untimely new bid following its selection of a successful
bidder through the prescribed bid and negotiation process. (Protest, at __.) Each bidder had

an opportunity to present its best and final offer to PECO by September 29, 2000. Thereafter,



PECO determined that NewPower presented the best offer to PECO during the bid process.
PECO informed the three bidders of its selection on October 3, 2000. NewPower's rights
would be prejudiced if Green Mountain were permitted to cause the start a new round of
bidding by submitting an untimely proposal following the rejection of its initial bid and the
selection of NewPower's bid. If such were permitted, it would undermine the integrity of a
fair and properly sequenced bid and award process.

24.  The prior decisions of the PUC, approving the 1998 and 2000 Joint
Petitions, established the process to be used by PECO in awarding the CDS Agreement.

"~ Green Mountain admits that the Mid-Atiantic Power Supply Association (“MAPSA™)
represented its interests in the merger proceedings. (Protest, at 1, note 1.) PECO and the three
successful bidders followed the PUC-sanctioned process. Not having been selected because,
among other things, its bid prices were higher than NewPower’s, Green Mountain now
belatedly proposes that a different process should be used. This “revised” bid process would
allow Green Mountain, alone, to review all competing bids and then to top those bids by the
barest of pricing margins. This surely would make a mockery of the bid process. Green
Mountain should not be permitted at this late déte to tilt the bid selection process in order to be
awarded the PECO CDS Agreement,

25.  Requesting expeditious PUC review of the October 18, 2000 contract
between PECO and NewPower is not the equivalent of the PUC delegating its decision-making
authority. The cases cited by Green Mountain in its Protest do not establish that the PUC's
review of a contract must be a lengthy, drawn out process, particularly where, as here, the
parties are under an obligation to begin promptly to take steps to prepare to carry out the
contract. (Protest, at 6.)

26. Not satisfied to stand in the shoes of the successful bidder, Green
Mountain admits that it has no intention of entering into an agreement identical to that entered
into by NewPower and PECO. Green Mountain states that it is "prepared to enter into a

similar contract . . . with minimal modifications . . . which would be discussed upon




Commission direction that PECO negotiate a contract reflecting the terms of the GME
amended proposal." (Protest, at 9.) Given Green Mountain’s demonstrated disregard for the
bid process, the PUC should not risk delaying CDS service to the 299,300 selected PECO
customers by further delaying when such Philadelphia area customers might actually benefit
from the lower CDS prices to be offered by NewPower. Also, considering the difficulty that
other utilities have had finding bidders for default service, the PUC should not jeopardize
PECO's contract with NewPower in the hope that Green Mountain and PECO can reach a
mutually satisfactory agreement if given a second chance to do so.

27.  Green Mountain's Protest is legally insufficient in that it fails to state a
basis for the PUC to set aside the successful bid of NewPower and award all or some of the

CDS service to Green Mountain pursuant to the terms of its revised bid.

IV. MOTION TO DISMISS THE PROTEST BECAUSE IT DOES NOT INDICATE,
ON ITS FACE, THE STANDING OF THE PARTY TO PARTICIPATE IN THE
PROCEEDING

28.  Paragraphs 1 through 27 are incorporated by reference as fully as if set
forth herein.

29.  Green Mountain alleges that "There can be no question of Green
Mountain’s standing given the direct impact of the proposed agreement on Green Mountain. "
(Protest, at 1, fn. 1.) In fact, the proposed agreement has no impact on Green Mountain.
Green Mountain does not claim to be a ratepayer or customer of PECO or NewPower. Green
Mountain is merely a disappointed bidder for a contract.

30.  Green Mountain does not have standing in this case as a disappointed
bidder for a contract. The requirement for awarding the CDS Agreement through a multi-step
auction process stems from PUC-approved Joint Petitions for Settlement. Since this process
was sanctioned by a state agency, the faw concerning public contracts applies to this case. A

disappointed bidder for a government contract does not have standing to challenge the decision



to award that contract to another bidder and the same conclusion should apply to the facts here.

See, e.g., R. S. Noonan v. York School District, 400 Pa. 391, 162 A.2d 623 (1960); J.P.

Mascaro & Sons, Inc. v. Bristol Township, 95 Cmwlth. Ct. 376, 505 A.2d 1071 (1986).

31.  Alternatively, if the law concerning public contracts does not apply to
PECO's contract with NewPower, it is axiomatic that Green Mountain lacks standing to
maintain this action. There is no legal basis for a disappointed bidder to challenge the award of
a private contract before the PUC. Green Mountain cites no statute or case law suggesting that
a disappointed bidder has greater standing to seek relief where the contract being awarded is
private rather than public.

32.  Accordingly, Green Mountain's Answer and Protest should be dismissed

because Green Mountain has not established that it has standing to participate in this matter.

V. CONCLUSION

For all of the reasons stated above, NewPower respectfully requests that the
Answer and Protest of Green Mountain be stricken and/or dismissed. NewPower continues to
request that this Honorable Commission review and approve the CDS Agreement in an

expeditious manner.
Respectfully submitted,

w (Gapdgher ¢/

oeuf, Lamb, Greene & MacRae, LLP
Suite 300, 200 North Third Street
P.O. Box 12105
Harrisburg, PA 17108-2105
(717) 232-8199

DATE: /0/50/ yzy)
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(Counsel for Senator Fumo)

Paul R. Forshay

Gregory K. Lawrence

Sutherland Asbill & Brennan LLP
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Washington, D.C. 20004-2415
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Peter Meadows Adels

Charles McPhedran

117 South 17" St., Ste 1801
Philadelphia, PA 19103

e-mail; meadowsadels@pennfuture.org
(Counsel for Citizens for PA's Future)

Eric Epstein
4100 Hillsdale Rd.
Harrisburg, PA 17112

e-mail: eepstein@igc.apc.org
(Pro Se)

Gregory K. Lawrence

McDermott, Will & Emery

600 13" St., N.W.

Washington, D.C. 20005-3096

{Counsel for Shell Energy Services Co., LLC)



Amy Gold

Shell Energy Services Co., L..L..C.

1221 Lamar, S-1000

Houston, TX 77010

(Counsel for Shell Energy Services Co., LLC)

Charis M. Burak

McNees, Wallace & Nurick

100 Pine St.

Harrisburg, PA 17108

e-mail: cburak@mwn.com
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Donald A. Kaplan

Leanne M. Bober
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Suite 500
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e-mail:donc@prestongates.com
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Daniel Clearfield, Esquire

Kevin Moody, Esquire

Wolf, Block, Schorr and Solis-Cohen LLP
1650 Arch Street-22™ FI.

Philadelphia, PA 19103

e-mail: dclearfield@weolfblock.com

kmoody@wolfblock.com

(Counsel for Enron Energy Services, Inc.)

Bernie Ryan

Office of Small Business Advocate
Suite 1102, Commerce Bldg.

300 North Second Street

Harrisburg, PA 17101

(Counsel for Small Business Advocate)

Paul E. Russell

PP&L., Inc.

Two North Ninth St.
Allentown, PA 18101
e-mail: perussell@papl.com
(Counsel for PP&L)

David M. Kleppinger

McNees, Wallace & Nurick

100 Pine St.

Harrisburg, PA 17108

e-mail; dkleppin@mwn.com
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Energy Users Group & Counsel to the
Industrial Energy Consumers of PA)

Gerald Gornish

Wolf, Block, Schorr and Solis-Cohen LLP
1650 Arch Street-22™ FI.

Philadelphia, PA 19103

e-mail: ggornish@wolfblock.com
(Counsel for Enron Energy Services, Inc.)

John Halsted, Esquire

Gawthrop, Greenwood & Halsted

119 North High Street

West Chester, PA 19381

e-mail: gghlaw@gawthrop.com
(Counsel for East Brandywine Township)

Tanya McCloskey

Irwin A. Popowsky, Esquire
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555 Walnut Street

Forum Place, 5" Floor
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105 North Front St., Ste. 106
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e-mail: mfioren@paonline.com
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John Will Ongman

Marc Machlin

Pepper Hamilton LLP

600 Fourteenth St., N. W,

Washington, D.C. 20005

e-mail: ongmanj@pepperlaw.com
machlinm@pepperlaw.com
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Patricia J. Clark, Esquire

Norbert J. Smith, Esquire

Allegheny Energy Supply Company, LLC

Roseytown

RR 12, Box 1000
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(Counsel for Allegheny Energy)
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Joseph Otis Minott, Esquire
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e-mail:joe_minott@cleanair.arg
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Brian P. Downey, Esquire

Pepper Hamilton LLLP

200 One Keystone Plaza
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e-mail; downeyb@pepperlaw.com
(Counsel for Amtrak)

Kenneth M. Barna, Esquire

Wayne R. Frigard, Esquire

Rubin and Rudman LLP

50 Rowes Wharf

Boston, MA 02110

e-mail: wirigard@rubinrudman.com
(Counsel for Amtrak)

Phil Bertocci, Esquire
Community Legal Services
1424 Chestnut Street, 4 FI.
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Hangley Aronchick Segal & Pudlin
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e-mail: jac@hangley.com
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Room 116, North Office Building
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Terrance J. Fitzpatrick, Commissioner
Pennsylvania Public Utility Commission
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P.O. Box 3265.

Harrisburg, PA 17105-3265

Steve Hershey

Eckert Seamans Cherin & Mellott, LLC
1515 Market St., 9 FI.

Philadelphia, PA 19102

(Counsel for Green Mountain Energy)

John L. Munsch, Esquire

Deborah J. Henry, Esquire

Allegheny Power
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Pennsylvania Public Utility Commission
Room 107, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Robert K. Bloom, Commissioner
Pennsylvania Public Utility Commission
Room 112, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Peter Zamore

Green Mountain Energy
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Delia W. Stroud

Assistant General Counsel

PECO Energy Company

2301 Market Street, S23-1
Philadelphia, PA 19103

(Counsel for PECO Energy Company)

DATE: October 30, 2000

Respectfully submitted,
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Pennsylvania Public Utility Commission e AN i
P.O. Box 3265 z

Harrisburg, PA 17120-3265

Re: PECO Energy Company Competitive Default Service Program Bidding

Docket No. A-110550F0147

Dear Secretary McNulty:

It has come to my attention that the Affidavit attached to the Answer of The
NewPower Company, filed yesterday in the above-referenced matter, was a facsimile rather
than an original. Enclosed please find an original Answer and affidavit, together with three (3)

copies of the same.

It has also come to my attention that the paragraphs in the Preliminary Motion,
filed yesterday by The NewPower Company in the above-referenced matter, were not
numbered consecutively. Enclosed please find an original and three (3) copes of a corrected

version of the Preliminary Motion.

Should you have any questions regarding this filing please contact me at your
convenience.

Sincerely,

11G/jtk \O\

Enclosures
All Parties on Service List
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DOCUMENT
I.  INTRODUCTION FO LD ER

Pursuant to 52 Pa. Code § 5.101, The New Power Company ("NewPower")

NOV g9 2000

files this Preliminary Motion in response to the Answer and Protest filed by Green Mountain

Energy Company ("Green Mountain") on October 23, 2000.

1. NewPower has standing to file this Preliminary Motion because it is one
of the two parties that jointly submitted the instant Competitive Default Service Coordination
Agreement ("CDS Agreement") to the Public Utility Commission ("PUC" or "Commission")
for approval. NewPower also has standing because it is one of the parties to the CDS

Agreement. NewPower was the successful bidder in the auction process established by the

Commission for the award of the CDS Agreement.

II. MOTION TO STRIKE THE PROTEST BECAUSE IT IS INSUFFICIENT AS TO

FORM
2. Paragraph 38 of the Joint Petition for Full Settlement of PECO Energy's

Restructuring Plan ("1998 Joint Petition"), approved by the Commission on May 14, 1998 at



‘us

-3

Docket Nos. R-00973953 and P-00971265, established a procedure for the award of a CDS
Agreement.

3. This procedure was modified in the Joint Petition for Settlement of
PECO's Application for Approval of (1} a Plan of Corporate Restructuring, Including the
Creation of a Holding Company and (2) the Merger of the Newly Formed Holding Company
and Unicom Corporation ("2000 Joint Petition"), which was approved by the PUC on June 22,
2000 in Docket No. A-00110550F0147.

4, The process, as revised, was a multi-step auction process. The first step
required PECO to issue a Request for Proposal ("RFP"), with bids to be received on or before
May 1, 2000. The winning bidder was to be selected by the PUC by July 1, 2000.

5. PECO issued an RFP on April 6, 2000. On August 22, 2000, the PUC
issued a Secretarial letter stating that the bid it received in response to the RFP was non-
conforming.

6. The second step in the auction process required PECO to negotiate with
qualified suppliers to enter into (a) bilateral CDS agreement(s).

7. The August 22, 2000 Secretarial letter directed PECO to proceed with
bilateral negotiations. On August 24, 2000, PECO issued a second RFP to (a) provide rules
for the qualification of CDS bidders; (b) explain the bid, negotiation, and assignment process;
and (c) state the key terms and conditions of the agreement. Bids were due on or before
September 8, 2000.

8. Three (3) bidders submitted timely bids conforming to the bid
requirements established by PECO's second RFP. These bidders included NewPower and
Green Mountain.

9. According to PECO’s Answer, upon receipt of the three timely bids,
PECO entered into separate preliminary negotiations with each qualified bidder. PECO

fulfilled its obligation to engage in good faith negotiations with all qualifying bidders.
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10.  As a part of this negotiation process, PECO’s Answer indicates that
PECO gave each of the three successful bidders an additional opportunity, by September 29,
2000, to submit a revised bid setting forth their best prices for the CDS service. NewPower
and the third bidder took advantage of this opportunity and submitted revised bids.
NewPower’s revised bid offered lower CDS prices. Green Mountain, however, did not submit
a revised bid. As a consequence, as of the close of business on September 29, 2000,
NewPower’s bid prices for CDS were less than the PECO standard CDS prices, but Green
Mountain’s bid prices were not.

11. On October 3, 2000, PECO selected NewPower as the winning bidder to
serve the entire CDS load.

12.  PECO and NewPower negotiated the terms of the CDS agreement
between October 3 and October 18, 2000. The final Competitive Default Services Coordination
Agreement was executed and filed with the Commission on October 18, 2000, pursuant to the
process established in the 1998 and 2000 Joint Petitions.

13.  According to PECO’s Answer, Green Mountain attempted to submit a
“revised proposal” to PECO on October 12, 2000, twelve days after the September 29, 2000
revised bid deadline and nine days after PECO began its final negotiations with NewPower,
having notified Green Mountain that its original bid would not be considered unless PECO was
unable to reach agreement with the selected bidder.

14, On October 23, 2000, Green Mountain submitted its Answer and
Protest. This Answer and Protest included numerous averments of fact not appearing of
record.

15.  No verification was included in or attached to Green Mountain's Answer
and Protest.

16.  Green Mountain has failed to satisfy the requirements of 52 Pa. Code

§ 1.36(a) which provides that Answers "containing an averment of fact not appearing of record



in the action . . . shall be personally verified by a party thereto or by an authorized officer of
the party if a corporation or association.”
17. Green Mountain's Answer and Protest should be stricken as insufficient

as to form because no verification was included or attached to said pleading.

III. MOTION TO DISMISS THE PROTEST BECAUSE IT IS INSUFFICIENT AS
TO SUBSTANCE

18.  Paragraphs 1 through 17 are incorporated by reference as fully as if set
forth herein.

19.  Green Mountain's Answer and Protest admits that PECO followed the
process required by the 1998 and 2000 Joint Petitions. It argues that PECO should have taken
additional steps not required by that process. It asks the PUC to permit Green Mountain to
“game” the bid process by requiring PECO to accept the fatally late, revised proposal of Green
Mountain as the CDS Agreement for PECO, instead of, or in addition to, the agreement
submitted by PECO and NewPower.

20.  Green Mountain cites no statute, regulation, Commission Order, or other
authority that requires PECO to permit disappointed bidders to submit a new untimely bid
following rejection of their initial bids and the selection of a successful bidder.

21.  Under the process previously approved by this Commission for the
award of PECO's CDS Agreement, PECO has neither the obligation nor the legal right to
consider untimely revised proposals from disappointed bidders. PECO identified and began
the final negotiations with NewPower nine days before Green Mountain submitted its untimely
revised bid.

22.  Contrary to Green Mountain's assertions, it would have been "improper
and unjust” for PECO to consider an untimely new bid following its selection of a successful
bidder through the prescribed bid and negotiation process. (Protest, at _.) Each bidder had

an opportunity to present its best and final offer to PECO by September 29, 2000. Thereafter,



PECO determined that NewPower presented the best offer to PECO during the bid process.
PECO informed the three bidders of its selection on October 3, 2000. NewPower's rights
would be prejudiced if Green Mountain were permitted to cause the start a new round of
bidding by submitting an untimely proposal following the rejection of its initial bid and the
selection of NewPower's bid. If such were permitted, it would undermine the integrity of a
fair and properly sequenced bid and award process.

23.  The prior decisions of the PUC, approving the 1998 and 2000 Joint
Petitions, established the process to be used by PECO in awarding the CDS Agreement.

Green Mountain admits that the Mid-Atlantic Power Supply Association (“MAPSA™)
represented its interests in the merger proceedings. (Protest, at 1, note 1.) PECO and the three
successful bidders followed the PUC-sanctioned process. Not having been selected because,
among other things, its bid prices were higher than NewPower’s, Green Mountain now
belatedly proposes that a different process should be used. This “revised” bid process would
allow Green Mountain, alone, to review all competing bids and then to top those bids by the
barest of pricing margins. This surely would make a mockery of the bid process. Green
Mountain should not be permitted at this late date to tilt the bid selection process in order to be
awarded the PECO CDS Agreement.

24.  Requesting expeditious PUC review of the October 18, 2000 contract
between PECO and NewPower is not the equivalent of the PUC delegating its decision-making
authority. The cases cited by Green Mountain in its Protest do not establish that the PUC's
review of a contract must be a lengthy, drawn out process, particularly where, as here, the
parties are under an obligation to begin promptly to take steps to prepare to carry out the
contract. (Protest, at 6.)

25. Not satisfied to stand in the shoes of the successful bidder, Green
Mountain admits that it has no intention of entering into an agreement identical to that entered
into by NewPower and PECO. Green Mountain states that it is "prepared to enter into a

similar contract . . . with minimal medifications . . . which would be discussed upon




Commission direction that PECO negotiate a contract reflecting the terms of the GME
amended proposal.” (Protest, at 9.) Given Green Mountain’s demonstrated disregard for the
bid process, the PUC should not risk delaying CDS service to the 299,300 selected PECO
customers by further delaying when such Philadelphia area customers might actually benefit
from the lower CDS prices to be offered by NewPower. Also, considering the difficulty that
other utilities have had finding bidders for default service, the PUC should not jeopardize
PECO's contract with NewPower in the hope that Green Mountain and PECO can reach a
mutually satisfactory agreement if given a second chance to do so.

26.  Green Mountain's Protest is legally insufficient in that it fails to state a
basis for the PUC to set aside the successful bid of NewPower and award all or some of the

CDS service to Green Mountain pursuant to the terms of its revised bid.

IV.  MOTION TO DISMISS THE PROTEST BECAUSE IT DOES NOT INIDICATE,
ON ITS FACE, THE STANDING OF THE PARTY TO PARTICIPATE IN THE
PROCEEDING

27.  Paragraphs | through 26 are incorporated by reference as fully as if set
forth herein.

28.  Green Mountain alleges that "There can be no question of Green
Mountain's standing given the direct impact of the proposed agreement on Green Mountain. "
(Protest, at 1, fn. 1.) In fact, the proposed agreement has no impact on Green Mountain.
Green Mountain does not claim to be a ratepayer or customer of PECO or NewPower. Green
Mountain is merely a disappointed bidder for a contract.

29.  Green Mountain does not have standing in this case as a disappointed
bidder for a contract. The requirement for awarding the CDS Agreement through a multi-step
auction process stems from PUC-approved Joint Petitions for Settlement. Since this process
was sanctioned by a state agency, the law concerning public contracts applies to this case. A

disappointed bidder for a government contract does not have standing to challenge the decision



to award that contract to another bidder and the same conclusion should apply to the facts here.

See, e.g., R. S. Noonan v. York School District, 400 Pa. 391, 162 A.2d 623 (1960); J.P.

Mascaro & Sons, Inc. v. Bristol Township, 95 Cmwlth. Ct. 376, 505 A.2d 1071 (1986).

30.  Alternatively, if the law concerning public contracts does not apply to
PECO's contract with NewPower, it is axiomatic that Green Mountain lacks standing to
maintain this action. There is no legal basis for a disappointed bidder to challenge the award of
a private contract before the PUC. Green Mountain cites no statute or case law suggesting that
a disappointed bidder has greater standing to seek relief where the contract being awarded is
private rather than public.

31.  Accordingly, Green Mountain's Answer and Protest should be dismissed

because Green Mountain has not established that it has standing to participate in this matter.

V. CONCLUSION

For all of the reasons stated above, NewPower respectfully requests that the
Answer and Protest of Green Mountain be stricken and/or dismissed. NewPower continues to
request that this Honorable Commission review and approve the CDS Agreement in an

expeditious manner.
Respectfully submitted,

Suite 300, 200 North Third Street
P.O. Box 12105

Harrisburg, PA 17108-2105
(717) 232-8199

DATE: October 31, 2000
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Pursuant to 52 Pa. Code § 5.101, The NewPower Company ("NewPower") files
this Answer in response to the Answer and Protest filed by Green Mountain Energy Company

("Green Mountain") on October 23, 2000.

I. INTRODUCTION

1! It is admitted that PECO Energy Company ("PECO") and NewPower
submitted the Competitive Default Service Agreement ("CDS Agreement") to the Public Utility
Commission for approval on October 18, 2000. It is denied that approval of this agreement is
not in the public interest. It is denied that PECO inappropriately rejected Green Mountain's
untimely revised proposal. It is specifically denied that Green Mountain has standing in this
matter. After a reasonable investigarion, NewPower has no information from which to form a
belief as to the allegation concerning Green Mountain's membership in the Mid-Atlantic Power

Supply Association (“MAPSA™).

' Green Mountain failed to number the paragraphs in its Answer as required by Public Utility
Commission ("PUC" or "Commission™") regulations. 52 Pa. Code § 5.61(a). For ease of
reference, the following numbered paragraphs generally correspond to the paragraphs in Green
Mountain's Answer and Protest. The headings have been changed to respond to Green
Mountain's allegations.



2. Green Mountain's revised proposal is a written document that speaks for
itself.

3. a. NewPower denies that the PUC can approve Green Mountain's
revised proposal instead of, or in addition to, the PECO-NewPower CDS Agreement. PECO
complied with its obligations under the process mandated by prior PUC decisions, and awarded
the entire CDS load to NewPower. Green Mountain now seeks to change the PUC-mandated
process by requesting that the PUC order PECO to start a new round of bidding and
negotiations.

b. By way of further answer, NewPower notes that Green Mountain
is inconsistent in its request for relief. This inconsistency could further disadvantage the
customers to be served under the CDS Agreement. On page 2 of its Answer, Green Mountain
suggests that the PUC should accept Green Mountain's revised proposal as submitted to the
PUC. On page 9, however, Green Mountain asks the PUC to order PECO to enter into
negotiations with Green Mountain - negotiations that would result in some sort of hybrid
between Green Mountain's revised proposal and the PECO-NewPower contract. Green
Mountain’s inconsistent request for relief accurately reflects the difficult position that the PUC
would occupy if it would unilaterally set aside the PECO-NewPower agreement and attempt to
impose another proposal on PECO. The PUC should decline the invitation to put itself in such
a problematic situation.

4. It is denied that adoption of Green Mountain's revised proposal will not
delay implementation of competitive default service. Green Mountain asserts that it will
require modifications in the agreement between PECO and NewPower. Accordingly, there is
no guarantee that PECO and Green Mountain will actually reach a mutually satisfactory
agreement if given a belated opportunity to do so. Green Mountain’s request for additional
negotiations, is, per se, a signal that Green Mountain does not contemplate an agreement as

beneficial to the CDS customers as that already in place between PECO and NewPower.



II. THE COMMISSION SHOULD NOT ADOPT GREEN MOUNTAIN'S REVISED
PROPOSAL
A THE COMMISSION HAS DETERMINED THAT ENVIRONMENTAL
IMPACT IS ONE CRITERION OF SEVERAL TO BE CONSIDERED IN
AWARDING THE CDS AGREEMENT

5. a. The Joint Settlement Petition from PECQO's merger proceeding is
a written document that speaks for itself. Similarly, PECO's April 6, 2000 RFP is a written
document that speaks for itself.

b. By way of further answer, NewPower notes that no conforming
bids were submitted in response to the April 6, 2000 RFP. PECO subsequently distributed a
second RFP, which established minimum requirements for bidders to qualify to participate in
the second stage of the auction process. That RFP, not the April 6 RFP, is the relevant
document for purposes of evaluating the CDS Agreement submitted for PUC approval.

6. Environmental impact is one of several criteria that PECO was to
consider in awarding the CDS Agreement. It is denied that PECC ignored environmental
impact for all practical purposes. The CDS agreement evidences that NewPower will satisfy
the environmental requirements set forth in the August 24, 2000 RFP. It is also denied that
PECO's August 24, 2000 RFP fails to comply with the PUC-mandated selection criteria. It is
further denied that PECO failed to comply with the PUC-mandated selection process.

B. GREEN MOUNTAIN'S REVISED PROPOSAL IS NOT SUPERICR TO THE
NEW POWER CDS AGREEMENT

7. a. Green Mountain's revised proposal is a written document that
speaks for itself. The PECO-NewPower CDS Agreement is a written document that speaks for
itself. It is denied that Green Mountain's revised proposal is superior to NewPower's
agreement.

b. By way of further answer, it is denied that the Commission’s role

at this point in the process is to compare a bid selected through the auction process to an



untimely bid submitted outside that process. It is also denied that Green Mountain can,
through its Answer and Protest, begin anew the process to be used in awarding PECO's CDS
Agreement. Prior PUC decisions approving Joint Settlement Agreements have already decided
this question. See, Commission Order of May 14, 1998 in Docket Nos. R-00973953 and P-
00971265; Commission Order of June 22 in Docket No. A-110550F0147. NewPower submits
that a PUC decision to award all or part of the CDS service to Green Mountain, based on its
revised proposal submitted after NewPower's bid was accepted, raises serious constitutional
issues (e.g., due process and impairment of contract rights).

8. NewPower's original bid met the requirements of PECO's August 24,
2000 RFP. Additionally, NewPower submitted a revised bid to PECO by September 20, 2000
as permitted by PECO. According to PECO’s Answer in this matter, Green Mountain failed
to submit a revised bid to PECO by September 29, 2000. NewPower offered PECO a better
proposal than any other bidder who participated in the bid and negotiation process. It is denied
that the process previously approved by the PUC permits Green Mountain, or any other
disappointed bidder, to begin a new round of bidding after losing out in the bidding process.
Green Mountain should not be permitted to exalt itself above a fairly conceived and executed
bidding process. It is further denied that the energy actually supplied to PECO for CDS
service will be any "cleaner” if Green Mountain, rather than NewPower, is the CDS provider.

9. As previously noted, it is denied that the PUC's role at this point in the
process is to compare the merits of competing proposals -- particularly where, as here, one of
those proposals was not submitted in compliance with the PUC-approved process for awarding
the instant contract.

10. PECO and NewPower submitted an executed contract for PUC approval.
It is denied that the PUC's response should be to broker further discussions between PECO
and two or more potential bidders. After reasonable investigation, NewPower has no
information on which to form a belief as to the truth of the allegation that Green Mountain is

prepared to discuss a reasonable division of the CDS function between it and NewPower. It



should be noted in this regard that the NewPower-PECO agreement is contingent on approval
without modification by the PUC.

C. GREEN MOUNTAIN'S SERVICE IN PENNSYLVANIA IS IRRELEVANT

TO THE PRESENT PROCEEDING

11.  NewPower denies that the PUC should consider Green Mountain’s

revised proposal at all. Therefore, the background of the party submitting the revised bid is
completely irrelevant. The PUC should instead consider the background of the parties
submitting the contract presently before it: PECO and NewPower. NewPower is certainly

capable of carrying out the contract it has executed.

[lIl.  THE COMMISSION CANNOT ADOPT GREEN MOUNTAIN'S PROPOSAL
A, THE CONTRACT SUBMITTED FOR APPROVAL WAS AWARDED
FOLLOWING THE PROCESS SET FORTH IN TWO COMMISSION-
APPROVED SETTLEMENTS

12. The Commission's June 22, 2000 Order at Docket No. A-110550F0147
and the Joint Settlement Petition that this Order approved are written documents that speak for
themselves.

13. It is denied that the PUC has legal authority to decide whether PECO
must award one or multiple CDS contracts resulting from the second stage of the multi-phase
auction process. The process as set forth by the PUC clearly calls for PECO to decide whether
it will enter into one or more agreements, with one or more parties, as a result of the bid and
negotiation process.

14. PECO and NewPower seek expedited PUC approval of their contract so
they can implement it in a timely manner. It is denied that this is the equivalent of requiring
the PUC to delegate its authority. The PUC maintains actual authority to approve the contract,

which is why PECO and NewPower submitted it to the PUC for its approval.



15. It is denied that the PUC has authority to consider Green Mountain's
revised bid. The PUC therefore should not determine that Green Mountain’s untimely bid is
superior® to the bid PECO selected through the mandated selection process. It is also denied
that Green Mountain's bid is superior to NewPower's agreement with PECO. It is specifically
denied that the NewPower contract should be rejected or modified for any reason. Finally, it
is denied that the Commission should direct PECO to enter into negotiations intended to
produce a contract that is some sort of presently-undefined hybrid between Green Mountain's
revised proposal and the PECO-NewPower contract.

B. NEITHER PECO NOR GREEN MOUNTAIN HAVE ANY LEGAL RIGHT
TO SUBMIT GREEN MOUNTAIN'S REVISED PROPOSAL TO THE PUC

16. After reasonable investigation, NewPower has no information sufficient
to form a belief as to the alleged dealings between PECO and Green Mountain.

17. After reasonable investigation, NewPower has no information sufficient
to form a belief as to the alleged dealings between PECO and Green Mountain. It is denied
that PECO deviated from the PUC-approved process for awarding the CDS contract. Such a
characterization is completely false. As stated in the Joint Petition for Approval of the CDS
Agreement, PECO awarded the contract on October 3, 2000, although a final agreement was
not executed until October 18, 2000. It would have been "improper and unjust" for PECO to
consider Green Mountain's revised proposal after PECO awarded the contract to NewPower.
PECO has neither any obligation nor any authority to submit a revised bid to the PUC for its
consideration. Similarly, a disappointed bidder has no legal authority to submit a revised bid
to the PUC for its consideration.

18. It is denied that PECO did not negotiate with all parties who submitted
qualifying proposals. It is further denied that PECO has any obligation to negotiate or

otherwise consider revised proposals from disappointed bidders, especially after PECO has

i . . - . . . . . .
* Given Green Mountain’s desire to negotiate additional items before reaching an agreement with PECO, it cannot
be concluded that Green Mountain’s untimely revised bid is “superior” to NewPower’s. In all likelihood, it is not.



awarded the contract. It is also denied that Green Mountain has identified any "injustice" for
the Commission to "correct.” The remaining allegations of this paragraph have already been
denied several times.

19.  Afier reasonable investigation, NewPower has no information sufficient
to form a belief as to the alleged dealings between PECO and Green Mountain. It is denied

that PECO failed to comply with the PUC-approved auction process in any material respect.

IV.  THE PUC SHOULD NOT DISAPPROVE THE CONTRACT BEFORE IT IN HOPES
THAT GREEN MOUNTAIN AND PECO CAN NEGOTIATE A "SIMILAR”
CONTRACT IF GIVEN ANOTHER OPPORTUNITY TO REACH AN
AGREEMENT

20.  Green Mountain admits that it will require modifications in the PECO-

NewPower contract. Green Mountain further admits that Green Mountain and PECO would

need to negotiate some sort of presently undefined hybrid between Green Mountain's proposal

and the PECO-NewPower contract currently before the PUC. The PUC should not reject the
current contract in hopes that Green Mountain might negotiate a "better” contract. Green

Mountain and PECO were unable to reach a mutually satisfactory agreement during the second

stage of the auction process. There is no guarantee that they could reach a mutually

satisfactory result if given another opportunity to do so. The Commission would be in a very
awkward situation if it would approve Green Mountain's proposal but Green Mountain and

PECO could not negotiate an agreement that is "similar” to NewPower's agreement.



IV. CONCLUSION

For all of the foregoing reasons, the Commission should deny any of the various
types of relief requested by Green Mountain. The Commission should instead approve the

instant contract expeditiously.
Respectfully submitted,
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vallly. . i, Y /
euf, Lamb, Greene & MacRae, LLP

Suite 300, 200 North Third Street
P.O. Box 12105
Harrisburg, PA 17108-2105

(717) 232-8199

DATE: October 30, 20000



AFFIDAVIT

STATE OF CONNECTICUT )

COUNTY OF FAIRFIELD )

1, James L. Malone III, being duly sworn according to law, depose and say
that I am authorized to make this Affidavit on behalf of The New Power Company,
being the holder of the office of Vice President, Law & Government Affairs with that
company and that the facts above set forth are true and correct, or are true and correct to
the best of my knowledge, information and belief and that I expect the said The New

Power Company to be able to prove the same at any hearing hereof.
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30"
Sworn to before me this day

of OChber 2000,

L dapnne

Notary Public J

My Commission Expires:

LAURA HAYTMAN
NOTARY. PUBLIC
MY COMMISSION EXPIRES SEP. 30, 2003
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CERTIFICATE OF SERVICE

I hereby certify that I have this 31* day of October, 2000, served a true and

correct copy of the foregoing documents on behalf of The NewPower Company, Inc., upon the

participants listed below, in accordance with the requirements of 52 Pa Code § 1.54:

John Hanger

212 Locust Court , Suite 410
Harrisburg, PA 17101

e-mail: hanger@pennfuture.org
(Counsel for Citizens for PA's Future)

Christopher B. Craig

Senate Democratic Appropriations Committee
Room 545 Main Capitol Building
Harrisburg, PA 17120

e-mail: ccgraig@dem.pasen.gov

(Counsel for Senator Fumo)

Paul R. Forshay

Gregory K. Lawrence

Sutherland Asbill & Brennan LLP

1275 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2415

email: glawrence@sablaw.com

(Counsel for Shell Energy Services Co., LLC)

Peter Meadows Adels

Charles McPhedran

117 South 17" St., Ste 1801
Philadelphia, PA 19103

e-mail: meadowsadels@pennfuture.org
(Counsel for Citizens for PA's Future)

Eric Epstein

4100 Hillsdale Rd.
Harrisburg, PA 17112
e-mail; eepstein@igc.apc.org
(Pro Se)

Gregory K. Lawrence

McDermott, Will & Emery

600 13" St., N.W.

Washington, D.C. 20005-3096

(Counsel for Shell Energy Services Co., LLC)



Amy Gold

Shell Energy Services Co., L.L.C.

1221 Lamar, S-1000

Houston, TX 77010

(Counsel for Shell Energy Services Co., LLC)

Charis M. Burak

McNees, Wallace & Nurick

100 Pine St.

Harrisburg, PA 17108

e-mail: cburak@mwn.com

(Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of PA)

Donald A. Kaplan
Leanne M. Bober

Preston Gates Ellis & Rouvelas Meeds LLP
Suite 500

1735 New York Ave, N.W.

e-mail:donc@prestongates.com
(Counsel for PP&L)

Daniel Clearfield, Esquire

Kevin Moody, Esquire

Wolf, Block, Schorr and Solis-Cohen LL.P

1650 Arch Street-22™ FI.

Philadelphia, PA 19103

e-mail: dclearfield@wolfblock.com
kmoody@wolfblock.com

(Counsel for Enron Energy Services, Inc.)

Bernie Ryan

Office of Small Business Advocate
Suite 1102, Commerce Bldg.

300 North Second Street

Harrisburg, PA 17101

(Counsel for Small Business Advocate)

Paul E. Russell

PP&L, Inc.

Two North Ninth St.
Allentown, PA 18101
e-mail: perussell@papl.com
(Counsel for PP&L)
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David M. Kleppinger
McNees, Wallace & Nurick
100 Pine St.

Harrisburg, PA 17108
e-mail: dkleppin@mwn.com
{Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of PA)

Ay3YNne S.AY

Gerald Gornish

Wolf, Block, Schorr and Solis-Cohen LLP
1650 Arch Street-22™ Fl.

Philadelphia, PA 19103

e-mail: ggornish@wolfblock.com
(Counsel for Enron Energy Services, Inc.)

John Halsted, Esquire

Gawthrop, Greenwood & Halsted

119 North High Street

West Chester, PA 19381

e-mail; gghlaw@gawthrop.com
(Counsel for East Brandywine Township)

Tanya McCloskey

Irwin A. Popowsky, Esquire

Office of Consumer Advocate

555 Walnut Street

Forum Place, 5" Floor

Harrisburg, PA 17101

e-mail; paoca@ptd.net

(Counsel for Office of Consumer Advocate)




Craig A. Doll, Esquire

214 State Street

Harrisburg, PA 17101-1108
e-mail: ¢cdoll76342@aol.com
(Counsel for Conectiv Energy)

Michael Fiorentino, Esquire
105 North Front St., Ste. 106
Harrisburg, PA 17101

e-mail: mfioren@paonline.com
(Counsel for Clean Air Counsel)

John Will Ongman

Marc Machlin

Pepper Hamilton LLP

600 Fourteenth St., N.W.
Washington, D.C. 20005

e-mail: gngmanj@pepperiaw.com

machlinm@pepperlaw.com
(Counsel for Amtrak)

Patricia J. Clark, Esquire

Norbert J. Smith, Esquire

Allegheny Energy Supply Company, LLC

Roseytown

RR 12, Box 1000

Greensburg, PA 15601

e-mail: pclark@alleghenyenergy.com
nsmith@alleghenyenergy.com

(Counsel for Allegheny Energy)

Patricia McNamara

6048 Ogontz Avenue
Philadelphia, PA 19141
e-mail: cepal966@aol.com

Joseph Otis Minott, Esquire
135 South 19" Street-Suite 300
Philadelphia, PA 19103
e-mail:joe_minott@cleanair.org

(Counsel for Clean Air Counsel)

Thomas Schmidt, III, Esquire
Brian P. Downey, Esquire

Pepper Hamilton LLP

200 One Keystone Plaza

North Front and Market Streets
Harrisburg, PA 17108

e-mail: downeyb@pepperlaw.com
(Counsel! for Amtrak)

Kenneth M. Barna, Esquire

Wayne R. Frigard, Esquire

Rubin and Rudman LLP

50 Rowes Wharf

Boston, MA 02110

e-mail: wfrigard@rubinrudman.com
(Counsel for Amtrak)

Phil Bertocci, Esquire
Community Legal Services
1424 Chestnut Street, 4™ FI.
Philadelphia, PA 19102
e-mail: pbertocci@clsphila.org
(Counsel for CEPA, etal.)

Joe Dworetzky, Esquire

Matthew Hamermesh, Esquire

Hangley Aronchick Segal & Pudlin

One Logan Sq. - 27" Fl.

Philadelphia, PA 19103

e-mail: jac@hangley.com
mah@hangley.com

(Counsel for Mid-Atlantic Power Supply)




Christopher J. Townsend, Esq.

Piper Marbury Rudnick & Wolfe

203 N. LaSalle St., #1500

Chicago, IL 60601

e-mail: chris.townsend@piperrudnick.com

John Hall, Esquire

Unruh, Turner, Burke & Frees
17 West Gay Street

West Chester, PA 19381

e-mail: jhall@utbf.com
(Counsel for Wallace Township)

Greg Pastore
619 Pemberton Street
Philadelphia, PA 19147

e-mail: gregpastore@yahoo.com

Carville B. Collins, Esq.

Piper Marbury Rudnick & Wolfe

6225 Smith Ave.

Baltimore, MD 21209-3600

e-mail: carville collins@piperrudnick.com

Nora Mead Brownell, Commissioner
Pennsylvania Public Utility Commission
Room 116, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Terrance J. Fitzpatrick, Commissioner
Pennsylvania Public Utility Commission
Room 110, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Steve Hershey

Eckert Seamans Cherin & Mellott, LLC
1515 Market St., 9" FI.

Philadelphia, PA 19102

(Counsel for Green Mountain Energy)

John L. Munsch, Esquire

Deborah J. Henry, Esquire

Allegheny Power

800 Cabin Hill Dr.

Greensburg, PA 15601-168%

e-mail: jmunsch@alleghenyenergy.com

dhenryl@lleghenyenergy.com
(Counsel for Allegheny Power)

Kenneth L. Mickens, Esquire
Pennsylvania Public Utility Commission
Office of Trial Staff

901 North 7th Street, 3rd FI.
Harrisburg, PA 17102

e-mail: mickens@puc.state.pa.us
(Counsel for Office of Trial Staff)

Robert Jaffe, Esq.

City Hall - Room 588

Philadelphia, PA 19107

e-mail: lagranger@aol.com

{Counsel for Councilman David Cohen)

John M. Quain, Chairman
Pennsylvania Public Utility Commission
Room 104, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Aron Wilson, Jr., Commissioner
Pennsylvania Public Utility Commission
Room 107, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Robert K. Bloom, Commissioner
Pennsylvania Public Utility Commission
Room 112, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Peter Zamore

Green Mountain Energy

Capirol of Texas Highway South
Suite 100

Austin, TX 78704



Delia W. Stroud

Assistant General Counsel

PECO Energy Company

2301 Market Street, 523-1
Philadelphia, PA 19103

(Counsel for PECO Energy Company)

Respectfully submitted,

)

oeuf, Lamb, Greene & MacRae, LLP
Suite 300, 200 North Third Street
P.O. Box 12105

Harrisburg, PA 17108-2105
(717) 232-8199
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1515 Marker Street, Ninthr Floor
Piriladelphia, PA 19102
Telephone: 215.851.8400
Fucsimile: 213.851.8383
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Phitadeiphia
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Mashingten, 13.C.

ECKERT SEAMANS

ATTORHEYS AT LAW

ECKERT SEAMANS CHERIN & MELLOTT, LLC

RIGINE

November 2, 2000 HECE! VE@

James McNulty, Secretary OV 02 2000
Pennsylvania Public Utility Commission 5
Commonwealth Keystone Building FAPYRY o UTIL

5 oI AU e
400 North Street SEC: ETARYS BURE))
Harrisburg, PA 17105 ==
Re:  PECO Energy Company Competitive Default Service Program
Bidding; PUC Docket No. A-110550 F0147

Dear Secretary McNulty:

Enclosed for filing with the Commission are an original and three copies of
Green Mountain Energy Company’s Reply to the Response of PECO to
Green Moutain’s Answer and Protest filed in this docket.

As proof of filing, please date stamp and return the extra copy of this cover
letter in the enclosed return envelope.

77 | DOCUMENT
Steven P. Hershey F QLDE R

SPH:cat
Enclosures

cc: Certificate of Service List (w/enc.)

Steven P. Hershey
215.851.8421
sph@escm.com
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In Re: PECO Energy Company Competitive ) BUREA
Default Service Program Bidding ) Docket No. q7
ﬂ/ Jjpsso F Ol

REPLY OF GREEN MOUNTAIN ENERGY COMPANY
TO THE RESPONSE OF PECO TO
GREEN MOUNTAIN’S ANSWER AND PROTEST

Green Mountain Energy Company (Green Mountain or GME) files the following Reply to
PECO Energy’s Response pursuant to 52 Pa. Code §§ 5.62 and 5.63.

As set forth in greater detail below, PECO’s response to Green Mountain’s Answer and
Protest challenges Green Mountain with regard to only one issue. That one issue in dispute is a
question of fact issue! which should be resolved only after full evidentiary hearing and
recommended decision. This Commission could, however, determine without such a hearing, that
PECQ’s submission of only one of the conforming proposals inappropriately reserved to PECO

effective decision-making in this matter.

1. PECQO Does Not Dispute Key Elements
Of Green Mountain’s Answer and Protest.

PECO has not challenged the ultimate superiority of the Green Mountain proposal
submitted to PECO on October 12. As set forth in Green Mountain’s Answer and Protest, Green

Mountain has set its price for all CDS customers at a 2% discount from the shopping credit. By

KETE(]
DOCUMENT ﬁ@wb 00
FOLDER

' This issue of fact could be dispositive of this matter unless, as set forth below, the Commission determines that the
public interest required ali qualifying/conforming proposals to have been submitted for Commission review.




contrast, the average discount offered by New Power is 1.83%.%2 Those numbers remain
undisputed.

PECO has not disputed Green Mountain’s statement that 98% of the power provided to
CDS customers by Green Mountain will be generated by sources that are cleaner than 98% of the
power provided by New Power.’

PECO does not claim that Green Mountain is anything but an established, qualified
supplier of electricity in Pennsylvania. Indeed, the number of customers served by Green
Mountain far exceeds the number of customers served by New Power, a newcomer to the
Pennsylvania market. In fact, PECO overlooks the fact that experience in the retail electric
marketplace was one of the criteria by which PECO was to evaluate all qualifying proposals.

PECO has not disputed that the Green Mountain proposals have each conformed to the
requirements of PECO’s Request for Proposals.

Finally, PE'C'(j 'directly confirms that, as set forth in Green Mountain’s Answer and Protest,
the deadlines “imposed” by PECO changed several times to meet the exigencies of the process --.
created by PECO. Clearly, PECO determined that it would be in the public interest to treat those
deadlines flexibly in order to ensure the best price and terms for CDS customers and other
participants. For example, PECO states that the proposed CDS Agreement was filed on October
18, 2000, rather than on the PECO original deadline of October 9, 2000 (which, as set forth below,
itself violated this Commission’s October 1 deadline), primarily because PECO had afforded

bidders an opportunity to revise their bids. PECO Response at 3. PECO further notes that the first

* The PECO/New Power filings at the Commission have been strikingly different from their public statements.
Attached as Exhibit A to this Reply is a copy of an NBCI0 internet posting based on information from PECQ. PECO
has already announced, prior to Commission decision, that New Power will provide the CDS function and they
guarantee a 2% savings.

These figures apply to calendar year 2001. The percentage will fall by 0.5% in each subsequent year as the
requirement for provision of renewable power to CDS customers increases.



stage of the process was to have been completed by July 1, 2000, but was not completed until
August 22, 2000. PECO Response at 4.
In addition, PECO changed other deadlines, including one imposed by the Commission:
1) Pursuant to PECO’s August 24 RFP, the deadline for the bidder qualification
package was due by September 8. That deadline was extended to September 28,
2000, to allow for revised pricing bids.
2) The deadline for comments on the coordination agreement was September 29, but
was extended by PECO to October 2 and then to October 3.
3 Paragraph 52b of the Merger Settlement Agreement required that any CDS bilaterat
agreements which resulted from the negotiations with PECO were to have been
submitted to the Commission on or before October 1, 2000. PECO submitted the

proposed agreement with New Power to the Commission on October 18, 2000.

II.  PECO Mistakenly Claims That It Conducted Bilateral
Negotiations With Green Mountain.

The one chailenge offered by PECO to Green Mountain’s Answer and Protest goes to the
issue of whether or not PECO refused to negotiate with Green Mountain.* PECO claims that it
treated all bidders even-handedly and that it conducted negotiations with all bidders that submitted
generally conforming proposals.

Green Mountain cannot speak for the other bidders, but asserts emphatically that there
were no good faith bilateral negotiations concerning GME’s proposals, discussions designed
merely to clarify the terms of the RFP prepared by PECO and the terms of GME’s initial proposal

to ensure mutual understanding of those terms — nothing more. Green Mountain’s amended

* PECO never claims that it negotiated with Green Mountain concerning its amended proposal.



proposal was ignored by PECO — there were no discussions whatever between PECO and Green
Mountain concerning that proposal — even though it was delivered to PECO six days before
negotiations were completed between PECO and New Power. The question of whether or not
there were good faith negotiations between Green Mountain and PECO has now been raised by

PECO as a central 1ssue which can likely only be resolved in formal evidentiary hearings.

[I.  PECO Speculates Improperly Concerning The Impact
Of Dividing The CDS Function Among Suppliers.

Without citing any basis for its statement, PECO speculates that providing New Power
with less than 100% of the CDS function would “markedly” change the economics on which New
Power based its offer. PECO Response at 6. Whether the statement is true or not, it is not
relevant to the question of whether or not PECO conducted good faith negotiations with Green
Mountain or to the question of whether the Green Mountain proposal wp_uld best serve the public
interest. The actual truth of PECO’s statement, if it is relevant,_\yould have to be determined after
evidentiary hearings,’

Green Mountain’s 2% discount stands whether it is allowed to serve all, half, or even only

one-third of the CDS customers.

? As is common in this type of filing, New Power’s proposed contract with PECO is conditioned on the
Commission’s approval of that agreement without modification. Joint Petition at 6; Joint Petition, Appendix C at 2.



IV.  Conclusion.

For all of the foregoing reasons as well as those set forth in Green Mountain’s Answer and
Protest, the Commission should find that the public interest is best served by Green Mountain’s
proposal. The Commission should award the CDS function to Green Mountain under the terms
set forth in its amended proposal, which adopts the operational terms of the agreement between
PECO and New Power. In the alternative, the Commission should apportion the CDS customers
among the bidders in a reasonable fashion. If the Commission believes that evidentiary hearings
are required to resolve the factual dispute concerning the good faith negotiations between PECO

and Green Mountain, Green Mountain would not oppose such hearings.

Respectfully submitted,

ANt

Eckert Seamans Cherin & Mello
By: Steven P. Hershey
Adrian C. DiCianno

Rhoads & Sinon LLP
By: James H. Cawley

Of Counsel:
Peter H, Zamore
Vice President, General
Counsel & Secretary
Green Mountain Energy Company



VERIFICATION

I, A. Clifton Payne, Jr., President, Mid-Atlantic Region of Green Mountain Energy
Company, hereby state that the facts above set forth are true and correct to the best of my
knowledge, information, and belief and that I expect to be able to prove the same at a hearing held
in this matter. I understand that the statements herein are made subject to the penalties of 18
Pa.C.S. §4904 (relating to unswom falsification to authorities).

# 7
3 o /
November 2, 2000 // 4/7/'/%/ W
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Consumer Alert: PECO customers encouraged to make switch Page 1 of 2

Thomas Jefferson :
( » . Need up to the
University Hospital [} minute news

@) Jefferson Hfdﬁksfgm : for your .

Philadelphia, PA {[§]8%

Station Home Page & More Local Information

Consumer Alert: PECO customers

encouraged to make switch

PHILADELPHIA Oct. 31 - PECO Energy says it
will pay some of its customers to switch to
another energy carrier. NBC10’s Tracy
Davidson tells us who is eligible for the program
on the Consumer Alert.

O COMPLETE STORY "}

MSNBCCOVERAGE

Read today's news

Go to NBC 10's homepage

Email us your consumer complaints -
More on NBC 10's ConsumerAlert

Tracy Davidson

HEINKS, ISITES & MEDIA

MSNEC mot responsible for content of Internet links
More about energy choices

More about PECO
More about Public Utility Commission!!

% EMAIL THIS STORY B SOMETIME THIS MONTH, twenty percent of
TO A FRIEND PECO customers will be randomly selected by PECO to
be served by an alternative power company. Letters will
g0 out to customers telling them they’ve been chosen to
change their energy provider.

Here’s why:

Under the 98 restructuring agreement to allow energy
choice, the Public Utility Commission
mandated that by January 2001, thirty five percent of
PECO’s customers have to be using another energy
provider.

http://www.msnbe.com/local/wecau/279038.asp 11/1/00
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The problem is, since energy choice has become
available, only sixteen percent of PECO’s customers
have opted for a switch to another company. So
PECO has to randomly choose customers to
use another energy company. For this program the
company selected will be “The New Power Company.”

If you’re chosen, you’ll receive a letter in the mail in
about a month. You can choose to stay with PECO. But
if you agree to a switch, you’re guaranteed a two
percent savings over the life of the three-year contract.

If you're not selected, you cannot opt in to this
program, but if you want you can change to another
provider.

For more information on this program, call PECO at
1-800-494-4000.

If you’re selected for this program you’ll get a letter
in about a month and the switch will be made so you’re
using “The New Power Company” by January.
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PUBLIC UTILITY COMMISSION
SECRETARY'S BUREAU

In Re: PECO Energy Company Competitive )
Default Service Program Bidding ) Docket No. A-110550 F0147

ANSWER OF SHELL ENERGY SERVICES CO., L. @
TO THE JOINT PETITION FOR APPROVAL OF
COMPETITIVE DEFAULT SERVICE AGREEMENT J i z

1. Pursuant to 52 Pa. Code §§ 5.51 and 5.61, Shell Energy Services Co., L.L.C. ("Shell

Energy") files its Answer to the Joint Petition for Approval of Competitive Default Service
("CDS") Coordination Agreement ("Proposed Agreement”) filed by PECO Energy Company
("PECO") and The New Power Company, Inc. ("New Power™") on October 18, 2000.
I. Answer and Proposal to Address CDS Process Flaws
2. The CDS bilateral process is flawed, resulting in a Proposed Agreement that is not in the
public interest because: (a) the bilateral CDS bidding and contracting process should not have
progressed until the Commission had ruled on Shell Energy's Petition for Reconsideration
regarding its CDS RFP bid in this docket'; (b) at the request of one bidder, a hasty "price rebid"
was allowed by PECO very late in the process and with insufficient time to react appropriately to
the detriment of Shell Energy as a qualified bidder; (c) there were no meaningful negotiations
with Shell Energy as a qualified bidder; and (d) Shell Energy's bilateral bid should have been
‘} 0T %ETE{]
MOV 13 2000 DOCUMENT

' On October 24, 2000, the Commission accepted a Staff recomFm-eQa(‘meJ EnRhe Petition and declined to rule
on our stay request. Shell Energy currently is reviewing that decision. Because of the direct and continuing impact
of the CDS bilateral process and the resultant Proposed Agreement on Shell Energy's interest as a CDS RFP bidder
and, in turn, qualified bidder in the bilateral process, Shell Energy has standing to file this Answer to protect its
interests. Moreover, Shell Energy was a party to the PECO restructuring proceedings and, as such, has the right to
address the interpretation and application of settlement agreements and provisions reached in those proceedings.




presented to the Commission for a determination of the best manner to provide CDS, including
the possibility of multiple CDS providers.” These CDS flaws are discussed in Section II below.
3. The CDS program and bilateral bidding process is mired in confusion and is currently the
subject of pending and potentially on-going regulatory challenges.” Our efforts to date as the
only participant in the CDS RFP and a CDS bilateral bidder demonstrate that Shell Energy has
an important stake in the entire CDS process and its results. Indeed, as PECO Energy often
notes in its October 27, 2000 Response to the GME Answer (" Response")", Shell Energy is a
qualified bidder in the bilateral process and followed the bidding (and price rebidding) rules set
by PECo Energy, including the timely submission of a discounted bid.” Because of the lack of
meaningful bilateral negotiations and the potentially discriminatory price rebid, however, Shell
Energy and PECO had no opportunity to arrive at the most advantageous proposal, including
price, for the benefit of residential customers.

4. Despite these infirmities, Shell Energy desires to move the CDS process forward so that
PECO's consumers enjoy a more robust and competitive CDS. Shell Energy also desires to be
competitive in this process and, therefore, offers to the CDS customers what should have resulted

through meaningful negotiations with PECO. Shell Energy agrees to:

? Green Mountain Energy Company's ("GME") October 22, 2000 Answer and Protest to the Joint Petition for
Approval of Proposed Agreement ("GME Answer") provides an overall criticism of the bidding process and lack of
meaningful negotiations, and the option of multiple CDS providers to bring more competitors to CDS service,

* See Shell Energy’s Petition for Reconsideration as well as the Answer and Protest of Green Mountain Power.

* On October 31,2000, New Power filed an Answer to the GME Answer and a related Preliminary Motion.

* PECo Response at 2, 4. We appreciate PECO's efforts to maintain Shell Energy's confidentiality in its Response.
Shell Energy is, in fact, the third qualified bidder in this process.



(a) offer a 2.0% discount from all of PECO's applicable residential shopping credits
(thereby meeting GME’s competitive offer and surpassing the overall average rate discounts
found in the Proposed Agreementj;

(b) accept the terms and conditions found in the Proposed Agreement (except those that
impact the start date of service and the specific financial instrument to cover liquidated
damages},

(c) begin the provision of CDS no later than April 1, 2001;

(d) begin the provision of competitive EGS service to residential customers no later than
March 31, 2001; and

(e) if awarded CDS provider status, make CDS customers to be served by Shell Energy
whole for the difference between then-current PECO rates and Shell Energy's 2.0% discount
until Shell Energy commences the provision of CDS.

5. Furthermore, in the interest of putting aside the issues surrounding the CDS process,
Shell Energy is ready and willing to discuss a division of the CDS function among qualified
bidders that followed PECO's bidding rules. The Commission should mandate this discussion or
otherwise order a division of the CDS function among such bidders, with Shell Energy serving a
substantial portion of CDS customers. In any event, Shell Energy's provision of CDS would
comport with points (a) - (€) outlined above in Paragraph 4.°

6. There is good cause and support for this approach. As PECO admits, the Commission
has the obligation 10 review any filed bilateral CDS agreement and may reject, modify or fail to

approve any such agreement.” The Commission's review of the prudence of the Proposed

® The Commission also could condition approval of the Proposed Agreement on Shell Energy serving a substantial
portiont of CDS custonters under the terms outlined above.

" PECO Response at 5.



Agreement and whether it is in the public interest requires an examination of how that agreement
was developed and whether that process resulted in the "best deal” for consumers, especially
when the appropriateness of that bidding process is challenged. In order to make this
determination, the Commission must at least review the bidding process and the proposals from
qualified bidders that followed PECO's bilateral bid rules.® As PECO correctly describes, Shell
Energy is the other of two qualified bidders that "adhered in good faith to the established [CDS
bilateral] rules and deadiines”, including rushed -- but timely -- submission of a discounted
"price rebid."’

7. There is nothing preventing the Commission from accepting Shell Energy's proposal.
Indeed, the Commission has an obligation and complete authority to address the infirmities with
the CDS process -- and ensure that the CDS process results in prudent CDS agreements that are
in the public interest -- by adopting Shell Energy's proposal. Furthermore, the Commission has
the authority to condition acceptance of the ultimate CDS agreements on Shell Energy serving
part of the contemplated CDS load.' In this way, the Commission can introduce more
competition into the provision of CDS, ensuring benefits for the true winners in the CDS process

-- PECO's ratepayers.

® We note that PECO unilaterally imposed these rules and the various bid submission deadlines, and simply
presented a series of CDS agreement terms that, as it became clear, were not negotiable.

’ PECO Response at 6.

'® PECo's Unicom Merger Settlement and the Commission’s June 22, 2000 Order provide that in the event a winning
bidder is not selected through the RFP/bidding process, PECO “agrees to engage in good faith negotiations with
qualified suppliers to enter into a bilateral CDS agreement or agreements between PECO and one or more
suppliers.” §52(b). Without seeking Commission authorization, PECO unilaterally decided that only one supplier
should provide CDS. Multiple suppliers of CDS will benefit consumers by ensuring a diversity of supply and
greater competition for the provision of CDS.



I1. Bilateral CDS Process Flaws

8. As highlighted above, the CDS bilateral bid process is flawed and subject to challenge.
First, Shell Energy was the only bidder to step forward and respond to the initial PECO CDS
RFP. The bilateral bidding process should not have been allowed to begin until the Commission
had ruled on Shell Energy's Petition for Reconsideration regarding its RFP response. As stated
in that Petition:

Shell Energy is concerned that the bilateral negotiation process

will undercut its ability to enforce its rights under the RFP as the

rightful qualifying bidder and therefore requests expedited review

of this Petition. Shell Energy also requests the Commission to stay

the bilateral negotiations to the extent necessary to preserve Shell

Energy’s rights under the RFP.
5. The bilateral process continued and other proposals were made and one was executed,
namely, the Proposed Agreement. As stated in our Petition for Reconsideration, although the
Commission disagrees, Shell Energy asserts that it met the bid requirements set out in the initial
CDS RFP. This highlights the harm caused by the continuation of the bilateral process to Shell
Energy's CDS RFP bid and its Reconsideration Petition. The existence of other bidders in the
bilateral process could have influenced the Commission's decision regarding the Petition for
Reconsideration. Injunctive relief and further review of the Commission's decision to proceed
with the process could be warranted.
10. Second, the bilateral bidding rules changed at the eleventh hour without sufficient time
for bidders to react appropriately. At the request of one of three "finalists" and qualified bidders

to change its price bid, PECO announced only by e-mail on September 25, 2000 (received by

Shell Energy at 6:36 p.m.) a "rebidding" of the CDS price terms -- a substantial and very late



change in the process by any account.'' Shell Energy did not request this rebid; based on the
GME Answer, we suppose GME also did not request this rebid. Critically, bidders were only
allowed until noon, on September 28 (then extended to noon, September 29} -- about 36 hours to
react, analyze and respond. This late and rushed price rebid provided an undue and strategic
advantage to the bidder that requested to change its price at the expense of other competing
bidders.

11.  The requesting bidder obviously deliberated, ran pricing models, and cleared its revised,
discounted price with its management and power supply personnel prior to making the request to
change its price bid. Responding bidders had little or no such opportunity to deliberate. This
element of surprise was a factor -- if not the key factor -- in the bidder's decision to request a
"price rebid." With only about 36 hours to respond, the eleventh hour rebid provided insufficient
time for other bidders to fully analyze any potential price rebidding strategy. The requesting
bidder's gamesmanship was allowed by PECO. Shell Energy offered an additional discount, but
could have offered a further discount (as it does herein) if had been provided sufficient time to
analyze its options, seek management approval, and respond to PECO.

12.  Finally, we strongly agree with Green Mountain's characterization that there were no
meaningful negotiations between PECO and the qualified bidders regarding the CDS bilateral
bids.'* Indeed, Green Mountain's description of PECO's "take it or leave" approach toward
bilateral agreement formulation -- where PECO proposed the terms and merely clarified those

terms -- tracks Shell Energy’s experience with the CDS bilateral process. PECO dictated the

"' The e-mail stated in part "PECO Energy Company has recently been approached with a question, as to the
possibility of entertaining, the submission of revised pricing related to the bid proposals .. .."

"2 Green Mountain Answer and Protest at 2, 7. PECo's Unicom Merger Settlement and the Commission’s June 22,
2000 Order provide that in the event a winning bidder is not selected through the RFP/bidding process, PECO
“agrees 10 engage in good faith negotiations with qualified suppliers to enter into a bilateral CDS agreement or
agreements between PECO and one or more suppliers.” §52(b).



terms, the rules, the timing, the price “re-bid”— indeed, all of the “rules of engagement”-- except
for the choice of a conference call or a face-to-face meeting to receive PECO's explanation of its
dictated terms. For example, PECO rejected, at least three times, requests by Shell Energy to
discuss CDS implementation alternatives, the reasons therefore, and meaningful options that
could benefit residential customers. Even if PECO would have disagreed with all of Shell
Energy’s proposals, there was no opportunity provided for meaningful dialogue and potential
compromise.

III. Conclusion
13.  As a matter of policy, PECO should not be allowed to pick its competitors. Even the
most junior observer of Pennsylvania’s electric restructuring process would note that allowing
PECO to be the sole arbiter of which CDS proposal(s) is in the public interest is tantamount to
letting the wolf watch the hen house. PECO’s contention that the Commission should not be to
approve the CDS agreement and thereby select the winning bidder(s) flies in the face of the
Commission’s jurisdiction and the significant importance of the CDS program in bringing
additional competition to the state of Pennsylvania.
14. At the very least, the Commission must carefully review the CDS bidding process and
PECO's administration of that process. That review will reveal critical flaws in the process and
raise serious doubts regarding the validity of the resultant Proposed Agreement.
15. Our conclusion is that the flawed CDS bilateral process could not and did not result in a
CDS agreement that is in the public interest. Despite this, in the interest of providing CDS
benefits to consumers, Shell Energy desires to move the CDS process forward. Therefore, the

Commission should ¢convene brief discussions or otherwise order a division of the CDS function



among qualified bidders that followed PECO's bidding rules, with Shell Energy serving a

substantial pertion of CDS customers under the terms outlined above.

Respectfully Submitted,

i3l g
Timothy J. Fuss€lman, Esg.

Senior Counsel

Natural Resources Legal Department
Shell Oil Company

P.O. Box 576

Houston, TX 77010

Dated: November 3, 2000



VERIFICATION

In accord with 52 Pa. Code Section 1.36(a), Timothy J. Fusselman deposes and states that
he is counsel for Shell Energy Services Co., L.L.C., that he is authorized to make this
verification on its behalf, and that the facts set forth in the foregoing document are true and
correct to the best of his knowledge, information and belief, made pursuvant to 18 Pa. C.S. §
4904(b) relating to unsworn statements to authorities.

Tty bt

Timothy J. Fusselman

Dated: November 3, 2000
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*ALSO ADMITTED TO THE FLORIDA BAR

In Re: PECO Energy Company Competitive Default

Service Program Bidding w
Docket No. A-11050 F0147 5 8
moB
James J. McNulty, Esqui EEAN
James J. McNulty, Esquire i * i 02e AN S
Secretary ) O (J U M L N T wE o
Pennsylvania Public Utility Commission OV 228 o= joet
P. O. Box 3265 - OLDER 202
Harrisburg, PA 17105-3265 g «

Dear Mr. McNulty:

D\ -\ 0550 FOd

Enclosed for filing are an original and three copies of the Answer of Green Mountain
Energy Company to the Preliminary Motion of the New Power Company, Inc., together with a

Certificate of Service.

Please note the enclosure of a separate Vertfication which was inadvertently omitted from
Green Mountain Energy Company’s Answer and Protest to the Joint Petition for Approval of

Competitive Default Service Agreement.
Please call me if you have any questions about this filing.

Very truly yours,

RHOADS & SINON LLP

J

ames H. Cawley

By:

cc: Service List

AFFILIATED OFFICE:
CHARLES L. SIECK, ESQUIRE
STE. 203, 1700 S. DIXIE HWY, BOCA RATON, FL 33432
TELEPHONE (S61} 395-5595, FAX (561) 395-9497

YGRK:

TELEPHONE {717) 843-1718, FaX {717) 232-1459

Q)\

LANCASTER:

TELEPHONRE {717) 397-39431, FAX (717) 232-1459
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‘

I, Peter H. Zamore, Vice President, General Counsel & Secretary of Green @
Mountain Energy Company, hereby state that the facts set forth in the foregoing Answer é
and Protest o} Green Mountain Energy Company are true and correct to the best of my

knowledge, information, and belief and that I expect to be able to prove the same at a |

héaring held in this matter. Iunderstand that the statements herein are made subject to

the penalties of 18 Pa. C.S. § 4904 (relating to unsworn falsification to authorities).

November 6, 2000

/N
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In Re: PECO Energy Company Competitive ) .
Default Service Program Bidding ) Docket No. A-11050 F0147
OCKETE
ANSWER 5D oV o8 =
OF GREEN MOUNTAIN ENERGY COMPANY OV 08 2000

TO THE PRELIMINARY MOTION OF THE NEW POWER COMPANY, INC.

Green Mountain Energy Company (“Green Mountain™) files the following

Answer to The New Power Company, Inc.’s (“New Power”) Preliminary Motion

pursuant to 52 Pa. Code § 5.101(d). DOCUMENT
L Summary. FOLDER

New Power’s Motion (actually comprising three separate motions: to strike
Green Mountain’s Answer and Protest because it lacked a verification; to dismiss for
failure to state a sufficient legal basis for rejecting the Joint Petition in favor of a sharing
arrangement; and to dismiss for lack of Green Mountain’s standing to protest) should be

denied because:

= PECO’s selective treatment of deadlines—enforcing some while ignoring
others—was clearly arbitrary and caprnicious. A fair and consistent
application of the deadlines imposed by the 1998 and 2000 Joint Petitions
requires that they all be treated as either mandatory or directory. Thus, if
the October 1, 2000 deadline for PECQO’s filing of a negotiated CDS
agreement with the Commission was merely directory, then PECQO’s
September 28, 2000 deadline (not contained in either the 1998 or 2000
Joint Petitions) for final submission of best and final offers was merely
directory as well.

= PECO’s RFP did not “fix” the relative importance of the evaluation
factors prior to opening the proposals. In fact, PECO did not even provide
the evaluation factors in the RFP, but instead partially provided them
orally in the “negotiation” process and completely listed them in writing
only on September 22, 2000.

* PECO, on the very eve of its self-imposed award deadline, imposed a new,
major requirement not fixed in the RFP—a $50 million security



requirement, contrary to the Commission’s $5 million security limit in the
PECO CDS Rules in order to prevent a barrier to entry.

s PECO’s RFP did not provide for separate “discussion” (with all offerors})
and “contract negotiation” (with only one offeror) phases. The two-phase
process employed was contrary to 4 52(b) of the 2000 Joint Petition,
which required a single-phased process (*‘the Company agrees to engage
in good faith negotiations with qualified suppliers to enter into a bilateral
CDS agreement or agreements”).

» PECO’s RFP provided no timetable or deadlines (or any rules for
determining them) for the submission of final and best offers, with the
result that PECO could, and did, arbitrarily decide what offers were timely
and what offers were not (specifically, that Green Mountain’s revised
offer was untimely).

8 The Commission allowed PECO to make important public interest
decisions without adequate standards and guidance from the Commission
as to how the evaluation process was to be conducted and without
adequate Commission oversight of that process. As a result, the

- Commission has no way of knowing whether the process was fairly
conducted, and it lacks the factual predicates to certify that the public
interest was served.

= PECO so fashioned and conducted the selection process that the
Commission is essentially presented with a fait accompli, with no
adequate opportunity to assess the validity of the evaluation process
because of the urgent necessity for its decision.

= Green Mountain is unquestionably an aggrieved party and therefore has
standing to protest the Joint Petition.

* (Green Mountain has corrected its inadvertent omission of a verification by
filing one herewith.

Consequently, Green Mountain has been denied due process of law and the direct,
immediate, and pecuniary benefits of being awarded the right to provide competitive

default service pursuant to the 1999 and 2000 Joint Petitions.

As required by 52 Pa. Code § 5.61(b), Green Mountain answers each of New

Power’s allegations seriatim as follows:



1. Admitted in part and denied in part. It is admitted that New Power has
standing to file its preliminary motion, and it has other claimed rights, only to the extent
of the validity of the process by which New Power claims to have acquired such standing
and rights in that New Power was not a party to the underlying proceeding. As more
fully set forth below, that process was fatally flawed, and the Competitive Default
Service (“CDS”) Coordination Agreement submitted to the Commission on August 18,
2000 as an attachment to the Joint Petition of New Power and PECO Energy Company

(“PECQ?”) at the above-captioned docket must be rejected.

I1. The Motion to Strike Green Mountain’s Answer and Protest for
Insufficiency of Form Must Be Denied for Mootness.

2. Denied as stated. By way of further answer, for the reasons set forth
below, § 38 of the Joint Petition for Full Settlement of PECO Fnergy's Restructuring
Plan, approved by the Comm;ssion on May 14, 1998 at Docket Nos. R-00973953 and P-
00971265 (1998 Joint Petition™), established an incomplete procedure for the selection
of a provider of last resort default supplier for 20% of PECO’s residential customers
beginning January 1, 2001. Paragraph 38 of the 1998 Joint Petition provided in part that:

(a) The provider of last resort for 20% of all of PECO’s residential
customers would be “selected on the basis of a Commission-approved energy and

capacity market price bidding process.” § 38(a).

(b} “Terms and conditions of CDS shall be established, maintained,

and modified by the Commission.” 9 38(c).

(c) “The Commission will develop qualifications for an EGS to bid on

CDS, including creditworthiness and increased bond amount.” § 38(c).

(d) “By January 1, 1999, the Commission will issue final standards for

PECO goveming the responsibilities and obligations of the competitively

determined provider of last resort in PECO service territory.” 9 38(d).



Also by way of further answer and in order to place events in chronological
context, it 1s important to note that the Commission at its October 19, 1998 Public
Meeting adopted a tentative order (in the same dockets as the 1998 Joint Petition) that
released for comments proposed 'PECO Rules for Competitive Default Service. After the
receipt of extensive comments, the Commission on December 17, 1998 adopted another
tentative Opinion and Order that permitted reply comments and convened a PECO CDS
Collaborative. The members of the collaborative submitted proposed rules to the
Commission on February 26, 1999. These proposed rules were the subject of a Final
Order entered April 29, 1999. Re: PECO Joint Petition For Full Settlement Competitive
Provider of Last Resort Paragraph 38, Docket Nos. R-00973953 and P-00971265, 1999
Pa. PUC LEXIS 54.

The Commission addressed the bonding issue as follows in its Final Order:

Although discussed at length, the collaborative was unable to reach
a consensus on the increased bonding amounts required by Paragraph 38.
Setting the bonding amount at a level sufficiently high to cover a defuult
during a PJM system peak may limit the number of potential bidders.
That is, the bond may act as a barrier to entry which we can not endorse.
Moreover, there is an administrative cost of switching the CDS customers
back to PECO PLR service.

To solve the dual problems associated with a CDS default at a
system peak, we have developed the following language which will be
included at T16: “As a condition of CDS, the CDS provider will post a
security bond of $5,000,000. The proceeds of the bond will be used to
facilitate the reversion of CDS customers to PECO PLR service resulting
from a default by the CDS provider. This bond will be in addition to any
licensing bond the EGS acting as CDS would have. In the event of a CDS
provider default, all CDS customers will receive PLR service from PECO
EDC for a period of not less than twelve months from the date of default.”

1999 Pa. PUC LEXIS 54 at *18-*19 (emphasis added).
Although the Commission entered its Opinion and Order on April 29, 1999, it
directed its staff “to prepare the Notice of the Commission’s request for the qualification

packages of CDS bidders” for public posting on or before March 1, 2000, nearly a year



hence, and it directed PECO to convene a technical conference on or about April 1, 2000.
Ordering 44 3 & 4.

Annex A to the Opinion and Order contained the PECO Energy Rules for
Competitive Default Service that provided for the bid process for the selection of a CDS
provider by the Commission. Annex A 4 Q1 required public posting of notice on or
before March 1, 2000, and “qualification packages” (Annex A 4 Q1) or “bids” (Annex A
9 S1) were to be submitted no later than May 1, 2000. A winning bid was to be
determined by the Commission no later than July 1, 2000. Annex A4 S7. No provision
was made for a failure of this process. The $5,000,000 maximum bond requirement was
included in Annex A § T16 with the language above-quoted.

It must also be noted that the Commisston’s April 29, 1999 order did meet the
January 1, 1999 deadline for the issuance of PECO CDS final standards set forth in §
38(d) of the 1998 Joint Petition.

3. It is admitted that the 1998 Joint Petition was modified in the Joint
Petition for Settlement of PECO's Application for Approval of (1) a Plan of Corporate
Restructuring, Including the Creation of a Holding Company and (2) the Merger of the
Newly Formed Holding Company and Unicom Corporation {2000 Joint Petition™),
which was approved by the Commission on June 22, 2000 at Docket No. A-
00110550F0147." By way of further answer, § 52 (relating to Competitive Default
Service) provided in part that:

1 52(a): PECO was required by April 1, 2000 to 1ssue a Request for

Proposal (“RFP”) for CDS requiring bids to be received on or before May 1,

2000, with the winning bidder to be selected by the Commission by July 1, 2000.

"1t should be noted that, pursuant to the Commission’s April 29, 1999 Opinion and Order, the
CDS selection process was well underway by the entry date of this order,

Lh



4 52(b): “In the event no winning bidder is selected through the RFP
process, the Company agrees to engage in good faith negotiations with qualified
suppliers to enter into a bilateral CDS agreement or agreements between PECO
and one or more suppliers for provision of electric generation supply and capacity
to the twenty percent (20%) of PECO’s residential customers included in the CDS
auction. *** Any CDS bilateral agreement(s) resulting from these negotiations
shall: ... and (4) shall be filed with the Commission on or before October 1, 2000.
Unless expressly provided herein, the CDS provisions in Paragraph 38 of the
1998 Electric Restructuring Settlement shall remain in effect.”

9 52(c): “In the event that PECO is unable to reach agreement with any
supplier on a CDS bilateral agreement by October 1, 2000, or in the event the
Commission, by November 1, 2000, modifies, rejects or fails to approve any filed
bilateral CDS agreement, and if, on January 1, 2001, less than 35% of all PECO’s
residential and commercial customers, by class, are obtaining generation service
from an alternate EGS or PECO supplier affiliate or division, then PECO shall, as
provided in the Company’s 1998 Electric Restructuring Settlement, randomly
assign, by class, to all licensed suppliers serving residential and/or commercial
customers on its system, except PECO’s divisional or affiliated EGSs, the
percentage of such customers required to fulfill the January 1, 2001 thirty five
(35%) market share threshold. ... PECO shall assign said percentage of such
customers among eligible suppliers in accordance with Commission-approved
procedures.”

9 52(d): “Notwithstanding the above, in the event that, by September 1,
2000, a CDS provider has not been selected pursuant to either Sections 53[sic].a.
or b., above, the Company shall, pursuant to the process set forth in Section

53[sic].c., above, assign the percentage of customers necessary to reach the 35%

market share threshold.”



4. It is admitted that, under PECO’s first RFP, bids were to be received on or
before May 1, 2000 and the winning bidder was to be selected by the Commission by
July 1, 2000.

5. It is admitted that PECO issued an RFP on April 6, 2000. By way of
further answer, the RFP required bids to be submitted to the Commission no later than
May 12, 1999, i.e., 11 days after the May 1 deadline required by Annex A Y Q1 and S1
of the Commission’s April 29, 1999 Opinion and Order and by § 52(a) the 2000 Joint
Petition. It is further admitted that on August 22, 2000 (almost two months after the
Commission was required to select the winning bidder), the Commission issued a
Secretarial Letter stating that it rejected as non-conforming a second bid that it had
received. The Secretarial Letter also directed PECQO, pursuant to § 52(b}) of the 2600
Joint Petition, “to engage in good faith negotiations with qualified suppliers to enter into
a bilateral CDS agreement or agreements with one of [sic] more suppliers for the
provision of electric generation and capacity to the twenty percent of PECO’s residential
customers included in the CDS auction.” No further guidance was given to PECO as to
the evaluation factors, the weights to be given to each of those factors, or the selection
process it was to employ.

6. Admitted in part and denied in part. It is admitted that, under the process
created by PECO after its first RFP failed to attract a conforming bid, PECO issued a
second RFP and undertook a “negotiation” process which purported to comply with
52(b) of the 2000 Joint Petition (which required PECO to negotiate with qualified
suppliers to enter into one or more bilateral CDS agreements). It is denied that either the
second REFP or PECO’s “negotiation” process was authorized or required by the
Commission’s April 29, 1999 Opinion and Order, by § 38 of the 1998 Joint Petition, or
by 9 52 of the 2000 Joint Petition.



7. It 1s admitted that the Commission’s August 22, 2000 Secretarial Letter
directed PECO to proceed with bilateral negotiations pursuant to 9 52(b) of the 2000
Joint Petition.

It is further admitted that on August 24, 2000, PECO issued a second RFP which
purported to (a) provide rules for the qualification of CDS offerors; (b) explain the
proposal, negotiation, and assignment process; and (c) state the key terms and conditions
of the agreement, with offers due on or before September 8, 2000, and with PECO’s
recommendation to the Commission due on or before October 9, 2000 ( RFP  N6) (eight
days after the deadline set forth in 4 52(c) of the 2000 Joint Petition).

It is dented, however, that PECO was authorized or required to adopt an RFP
process or the RFP process that it employed. It is further denied that PECO’s REP
provided complete rules for qualification of CDS offerors, adequately and fully explained
the negotiation process, stated complete key terms and conditions for an agreement to
provide CDS, or stated the evaluation factors and weights for those evaluation factors that
would be-applied. Indeed, the RFP by its terms makes clear that it did not fully explain

the negotiation process:

N5. PECO Energy will review any bid submitted as provided above, and,
on or before Friday September 15, 2000, will notify a CDS Bidder
electronically either: (1) that its bid has been rejected as non-conforming,
which notice will identify the reasons therefor; or (2) that PECO Energy
will initiale bilateral negotiations with the CDS bidder, which notice will
provide the specifics of said negotiation process.

Aug. 24, 2000 RFP 4 N5 (emphasis added).

By way of further answer, although the Commonwealth procurement process does
not directly apply in this context, it is obvious that PECO attempted to follow the
“competitive sealed proposals™ procedure set forth in Section 513 of the Commonwealth

Procurement Code, 62 Pa. C.S. § 513, after the failure of the Commission’s “competitive



sealed bidding” process (see 62 Pa. C.S. § 512 (relating to competitive sealed bidding).
Since almost all Commonwealth agencies, including the Commission, must follow the
Act’s procedures for their own procurement purposes, the fairness of its requirements
cannot be questioned, even when used for comparison purposes. Section 513 provides
(emphasis added):

§ 513. Competitive sealed proposals.

(a) Conditions for use.—When the contracting officer determines
in writing that the use of competitive sealed bidding is either not
practicable or advantageous to the Commonwealth, a contract may be
entered into by competitive sealed proposals.

(b) Request for proposals.—Proposals shall be solicited through a
request for proposals.

(c) Public notice.—Public notice of the request for proposals shall
be given in the same manner as provided in section 512(c) (relating to
competitive sealed bidding).

(d) Receipt of proposals.—Offerors shall submit their proposals to
ensure that their proposals are received prior to the time and date
established for receipt of the proposals. Proposals shall be submitted in
the format required by the request for proposals. Proposals shall be
submitted in the format required by the request for proposals. Proposals
shall be opened so as to avoid disclosure of their contents to competing
offerors.

(e) Evaluation.—The relative importance of the evaluation factors
shall be fixed prior to opening the proposals. A Commonwealth agency is
required to invite its comptroller to participate in the evaluation as a
nonvoting member of any evaluation committee.

(f)  Discussion with responsible offerors and revision of
proposals.—As provided in the request for proposals, discussions may be
conducted with responsible offerors who submit proposals determined to
be reasonably susceptible of being selected for award for the purpose of
clarification to assure full understanding of and responsiveness to the
solicitation requirements and for the purpose of obtaining best and final
offers. Offerors shall be accorded fair and equal treatment with respect to
any opportunity for discussion and revision of proposals. In conducting
discussions, there shall be no disclosure of any information derived from
proposals submitted by competing offerors.

(g) Award of contract.—The responsible offeror whose proposal is
determined 1n writing to be the most advantageous to the purchasing
agency, faking into consideration price and all evaluation factors, shall be
selected for contract negotiation.



(h) Contract negotiation—A fter selection, the purchasing agency
shall proceed to negotiate a contract with the selected offeror.

By way of further answer, it is apparent that PECO failed in vital respects to

follow these well-established rules, fatally tainting the entire process:

PECO’s RFP did not “fix” the relative importance of the evaluation factors prior to
opening the proposals. § 513(e). In fact, PECO did not even provide the evaluation
factors in the RFP, but instead (as more fully described in § 9 below) partially
provided them orally in the “negotiation” process (i.e., after September &, 2000) and
completely listed them in writing only on September 22, 2000. Even more
detrimental to Green Mountain (as also more fulty described in § 9 below), PECO, on
the very eve of its self-imposed award deadline, imposed a new, major requirement
not “fixed in the RFP—a $50 million secuﬁty requiremen.t. This last minute
exorbitant requirement was clearly not a fixed evaluation criteria prior to receiving all
of the proposals and should not have been utilized by PECO as a basis for choosing
the winning CDS provider.

To Green Mountain’s knowledge, neither the PUC’s comptroller nor any other
Commission employee participated in the evaluation with PECO’s evaluation
committee to ensure the faimess of the process (including that “price and all
evaluation factors” were taken into consideration as required by § 513(g)) and to
protect the public interest. § 513(e).

Delineation of the “discussion” was not “provided” in the RFP, most importantly that
there was to be a “best and final offers™ stage. Further, the RFP did not provide for
separate “discussion” (with all offerors) and “contract negotiation” (with only one

offeror) phases. § 513(f). The two-phase process employed was contrary to § 52(b)



of the 2000 Joint Petition, which required a single-phased process {“the Company
agrees to engage in good faith negotiations with qualified suppliers to enter into a
bilateral CDS agreement or agreements”). In addition, the RFP provided no timetable
or deadlines (or any rules for determining them) for the submission of final and best
offers, with the resuit that PECO could, and did, arbitrarily decide what offers were
timely and what offers were not (specifically, that Green Mountain’s revised offer
was untimely). That all three “offerors” were equally kept in the dark is no answer to
this requirement; ill treatment of all is not compliance.

8. Upon information and belief, it is admitted that three offerors submitted
timely (i.e., by the submission deadline of September 8, 2000) proposals conforming to
. the proposal requirements established by PECO’s second RFP. It is further admitted that
these offerors included New Power and Green Mountain.

9. It is demed that, “upon receipt of the three timely bids, PECO entered into
separate preliminary negotiations with each qualified bidder.” It is further denied that
“PECO fulfilled its obligation to engage in good faith negotiations with all qualifying
bidders.” On the contrary, the discussions that occurred between PECO and Green
Mountain between September 8, 2000 and October 3, 2000 centered upon clarifications
of the terms of Green Mountain’s initial proposal, the terms of PECO’s RFP, and, as
described below, changes to the terms and evaluation criteria imposed and imparted by
PECO after September &, 2000. These additional terms and evaluation criteria were not
included within PECO’s second RFP. Indeed, on September 20, 2000, PECO’s C. L.
Ciabattoni e-mailed Green Mountain’s Chf Payne that he (Ciabattoni} was “capturing

some of the items that were discussed yesterday, concentrating on the items that were not



explicitly identified in the PECO CDS "Request for Proposal’ (e.g. random allocation
process) but will be part of the PECO CDS program. ... I can’t commit to having an
agenda or selection criteria to you in time for your meeting....” (emphasis added).

Some, but not ail, of PECO’s evaluation factors (“Bid Evaluation Criteria”) were
first revealed to Green Mountain in the clarification discussions following the submission
of proposals. A complete list of these factors was first given in writing to Green
Mountain via an attachment to an e-mail on September 22, 2000, See Attachment A
hereto. These were:

= Customer Price (equal to or below the PECO “Price to Compare™)

v Reliability related to the delivery of energy supply

= Experience in the retail electric marketplace

* Financially sound creditworthiness review

» Liability provisions

e Technical competency

Very significantly, PECO never revealed the weights for these evaluation factors,
despite the fact that Green Mountain’s Payne repeatedly asked for them and pushed
PECO very hard to reveal them.

Also very significantly, PECO for the first time in the September 22 e-mail
attachment indicated that, as a term of the Coordination Services Agreement, it would
require “a liquidated damages provision to cover PECO Energy’s supply liability in the
event of CDS provider’s default.”

Then, on September 25, 2000, PECO, purportedly at the suggestion of one of the

offerors, e-mailed Green Mountain that it had “decided it would reconsider any revisions

12



to the pricing portions of the CDS proposals” initially submitted by the three offerors.
Revised pricing wotild be considered if submitted to PECO by September 28, 2000.

On September 26, 2000, PECO for the first time provided the details of its
previously-described “liquidated damages provision.” By e-mail it presented “a slightly
revised CDS Agreement” which included “a reference to a Solvent Parent Guarantee in
Section 14 and in Section 14A the provision that the Surety Bond and Letter of Credit or
Solvent parent Guarantee must be provided by the CDS Provider within 2 business days
of the Commission’s approval of the CDS Agreement.”

Straining to deal with this new requirement, and seeking to include these issues in
a negotiation, Green Mountain’s Payne e-mailed PECO’s Ciabattoni on September 29,
2000, expressing Green Mountain’s appreciation for PECO’s desire to manage its supply
risk and suggesting that practical alternatives to the $50 million requirement might be
found if PECO would discuss. the issue with Green Mountain. PECO never responded to
this offer to negotiate the 1ssue.

Late in the afternoon of September 29, 2000 (i.e.,, on the Friday before the
scheduled Monday award date), PECO e-mailed Green Mountain the following
bombshell:

PECO Energy has determined a $50 million amount for the Letter of

Credit or Solvent Parent Guaranty. This calculation uses market pricing

for Unforced Capacity in place of the PJM LLC deficiency rate for

Unforced Capacity.

PECO Energy request [sic] acknowledgment from you as to your interest

in continued participation in the PECO Energy Competitive Default

Services (CDS) Bilateral process given this $50 million Letter of Credit or

Solvent Parent Guaranty.

Please respond to me, electronically, by Monday, October 2, 2000 at 12
Noon Eastern Standard Time (EST). PECO Energy will notify the

13



successful bidder by Monday, October 2, 2000 at 5:00 p.m. Eastern
Standard Time (EST).

On the following Monday, October 2, PECO sent two e-mails to Green Mountain.
The first indicated that PECO had once again extended a deadline, this time to extend the
deadline until October 3 for a communication of “interest in continued participation” in
the process “given the $50 million Letter of Credit.” The second provided “the
methodology and the calculations, which comprise the $50 million amount that PECO
Energy has attached to the Letter of Credit (‘LOC”’) or Solvent Parent Guarantee
(‘SPG").”

The next day, October 3, Green Mountain’s Payne e-mailed PECQ’s Ciabattoni in
an attempt to understand and respond to the changing requirements for CDS selection.
Payne specifically tried to indicate that Green Mountain understood PECO’s concern
about supply risk, but suggested that there might be other ways to meet that need which
would be discussed in a negotiation.

10. It 1s admitted, as already noted, that PECO on September 25, 2000
indicated to Green Mountain that revised pricing would be considered if submitted to
PECO by September 28, 2000. It is admitted that Green Mountain did not revise its
pricing prior to that date. Except for PECO’s Response to Green Mountain’s Answer and
Protest, Green Mountain has no information from which to forin a belief as to the
allegation that “NewPower and the third bidder took advantage of this opportunity and
submitted revised bids™ and that New Power’s revised offer contained lower CDS prices
than Green Mountain’s.

11. It is admitted that on October 3, 2000, PECO selected New Power as the

winning offeror to serve PECO’s entire CDS load. By way of further answer, on October
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3, PECO informed Green Mountain in a telephone call of its decision to negotiate with
another offeror. Despite repeated requests to PECO by Green Mountain’s Payne for an
explanation of the reasons for PECO’s rejection of Green Mountain’s proposal, PECO
consistently refused to provide either an oral or a written explanation.

By way of further answer, as set forth in Green Mountain’s Answer and Protest,
Green Mountain on October 12, 2000, subnutted an amended proposal with a price for all
CDS customers at a 2% discount from the shopping credit, which PECO refused to
consider. By contrast, the average discount offered by New Power is 1.83%.

12. It is admitted that between October 3 and 18, 2000, PECO and New Power
negotiated the terms of a CDS Coordination Agreement, and, further, that this agreement
was filed with the Commission on October 18, 2000, including Y 18(b) thereof providing
for an escrow account of $50 million. Such filing was 17 days beyond the deadline
required by 4 52(c) of the 2000.Joint Petition and nine days beyond the deadline required
by § N6 of PECO’s second RFP.

.] 3. It 1s admitted that, as noted, Green Mountain submitted its revised pricing
on October 12, 2000, and that PECO refused to consider it.

14. It is admitted that Green Mountain filed its Answer and Protest on October
23, 2000. The Answer and Protest is a written document that speaks for itself.

15. It is admitted that no verification was attached to Green Mountain’s
Answer and Protest. By way of further answer, Green Mountain has corrected this
oversight by filing a verification herewith.,

16. It 1s admitted that Green Mountain failed to satisfy the requirement of 52

Pa. Code § 1.36(a), which requires such a verification. It is denied, however, that New



¢ ®

Power or any other party to this proceeding was in any way prejudiced by this technical
oversight. Even if the Commission grants New Power’s Motion to Strike, 52 Pa. Code §
5.101(f) provides that Green Mountain “has the right to file an amended pieading within
10 days of service of the order.” In any event,-the oversight has been corrected and the
issue 1s moot.

17. It is denied that Green Mountain’s Answer and Protest should be stricken
as to form, the inadvertent omission of a verification having been corrected.

II1. Green Mountain’s Answer and Protest Establishes A Substantial Basis for
Modification or Rejection of PECO’s and New Power’s Joint Petition.

18. This paragraph requires no answer.

19. through 232 1tis emphatically denied that Green Mountain’s Answer and
Protest admits that PECO followed the process required by the 1998 aﬁd 2000 Joint
Petitions. On the contrary, that pleading is replete with objections describing how PECO
did not follow the required process.

It is denied that the PECO’s second RFP and “negotiation” process were
authorized or required by any law, regulation, or Commission order. [t is further denied
that PECO had no obligation or legal right to consider Green Mountain’s revised pricing
offer. On the contrary, Green Mountain’s revised offer was timely, did not undermine
the integrity of the selection process, and did not seek either “to cause the start of a new
round of bidding” or to “review all competing bids and then to top those bids.”

It is denied that “[t]he prior decisions of the PUC, approving the 1998 and 2000

Joint Petitions, established the process to be used by PECO in awarding the CDS

* Because 4% 19-23 posit substantially the same allegations, Green Mountain addresses ail five
paragraphs together.
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Agreement. ... PECO and the three successful bidders followed the PUC-sanctioned
process.”

By way of further answer and as more fully stated and described in 4 7 and 9
above, PECO was not authorized or required to adopt an RFP process or the RFP process
that it employed. Further, PECO’s RFP failed to provide complete rules for qualification
of CDS offerors, to adequately and fully explain the negotiation process, to state
complete key terms and conditions for an agreement to provide CDS, or to state the
evaluation factors and weights for those evaluation factors that would be applied.

In Part IV of its Response to Green Mountain’s Answer and Protest, PECO
unabashedly states that, while the winning bidder was to be selected by the Commission
under PECQO’s first RFP, thereafter the “right to select the winning bidder” was “a PECO-
established process.” Grudgingly, PECO acknowledges the Commission’s authority “to
review any agreement” filed by PECO. In contrast, PECO only filed its Joint Petition on
October 18 but requested that the Commission approve it and the proposed CDS
agreement by November 1 without modification. Paragraph 16 of the Joint Petition states
that the agreement is contingent upon approval by the Commission without modification.
If the Commission “should modify any terms or conditions or add any conditions,” either
PECO or New Power may elect to withdraw from the agreement.

Just as “[t]he power to select those who make public decisions is too vital a part
of our scheme of government to be delegated to private groups,” Hetherington v.
McHale, 458 Pa. 479, 485, 329 A.2d 250, 253 (1974), so is the power to select those who
provide public utility service too vital to be delegated to PECO alone. And just as the

Commission may not delegate “its authority to answer certain legal questions to a public
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utility, thereby allowing the company sought to be regulated to assume the role of

regulator,” Woodland Road Ass 'n v. Pa. Pub. Util. Comm 'n, 487 A.2d 1030, 1032 (Pa.

Cmwlth. 1985), it may not delegate its authority over a CDS evaluation process so as to

permit an incumbent electric distribution company choose its competitor. Moreover,

“[tjhere is a strong policy against delegating power to regulate prices to a private body.”

Pennsylvania Coal Mining Ass’n v. Insurance Dep't, 471 Pa. 437, 450,370 A.2d 685,

692 (1977) (citing Olin Mathieson Chemical Corp. v. White Cross Stores, 414 Pa. 95, 99,

199 A.2d 266, 268 (1964)). And, while there is no unconstitutional delegation “[w]here

proposals by a private party must be reviewed and approved by a regulatory agency

before they become effective,” id., the review afforded surely must be meaningful and
not, as has occurred here, a “mere gesture.”

For the following reasons, a violation of the non-delegation rule has occurred
which can only be remedied if the Commission conducts a thorough review of the Joint
Petition under its de novo power to accept, reject, or modify the CDS agreement in whole
or in part:

» The Commission allowed PECO to make important public interest decisions without
adequate standards and guidance from the Commission as to how the evaluation
process was to be conducted and without adequate Commission oversight of that
process. As aresult, the Commission has no way of knowing whether the process
was fairly conducted, and it Jacks the factual predicates to certify that the public
interest was served.

« PECO’s selective treatment of deadlines—enforcing some while ignoring others—

was clearly arbitrary and capricious. A fair and consistent application of the



deadlines imposed by the 1998 and 2000 Joint Petitions requires that they all be
treated as either mandatory or directory. Thus, if the October 1, 2000 deadline for
PECO?’s filing of a negotiated CDS agreement with the Commission was merely
directory, then PECO’s September 28, 2000 deadline (not contained in either the
1998 or 2000 Joint Petitions) for final submission of best and final offers was merely
directory as well.

=  PECO so fashioned and conducted the selection process that the Commission is
essentially presented with a fait accompli, with no adequate opportunity to assess the
vahdity of the evaluation process because of the urgent necessity for its decision.
Consequently, Green Mountain has been denied due process of law and the direct,

immediate, and pecuniary benefits of being awarded the right to provide competitive

default service pursuant to the 1999 and 2000 Joint Petitions.

24, Admitted in part and denied in part. It is admitted that the Commission’s
review of the proposed CDS Coordination Agreement is not a violation of the non-
delegation rule. It is denied that Green Mountain ever suggested that the Commission’s
review “‘must be a lengthy, drawn out process.” By way of further answer, Green
Mountain’s assertion in Part III{A) of its Answer and Protest was that the non-delegation
rule would be violated if the Commussion’s reviewing role were reduced to “a mere
gesture,” as is more fully set forth in answer to the previous numbered paragraph.

25. It is denied that acceptance of Green Mountain’s proposal will delay the
implementation of CDS, and that Green Mountain 1s unwilling to adopt the proposed
operational requirements and timelines of the proposed CDS Coordination Agreement.

By way of further answer, Green Mountain expressly stated in Parts I (third paragraph),
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1I(B) n.7, and III{(A) (last paragraph, last sentence) of its Answer and Protest that it stands
ready to adopt the proposed operational requirements of the proposed agreement and to
adhere to the timelines contained in that contract. In light of Green Mountain’s promise
to adhere to the established timelines, New Power’s lachrymose response decrying Green
Mountain’s mention in Part IV of the possible need for “minimal modifications™ is an
unwarranted and baseless exaggeration.

20. For the foregoing reasons, it is therefore denied that Green Mountain’s
Answer and Protest is legally insufficient for failure to state a basis for setting aside
PECO’s recommendation and awarding all or some of the competitive default service to
Green Mountain pursuant to the terms of its revised offer.
1Vv. Because Green Mountain’s Interest in the Joint Petition Is Direct,

Immediate, and Pecuniary, Its Standing to Protest the Joint Petition Cannot

Be Reasonably Or Plausibly Questioned.

27. This paragraph requires no answer.

28. It 1s denied that the proposed CDS Coordination Agreement attached to
the Joint Petition has no impact on Green Mountain. On the contrary, PECQO’s arbitrary
selection process and capricious conduct of that process, together with the Commission’s
virtual carte blanche delegation of vital questions of public policy to PECO (an entity
regulated by the Commission} has deprived Green Mountain of due process of law and
the direct, immediate, and pecuniary benefits of being awarded the right to provide
competitive default service pursuant to the 1999 and 2000 Joint Petitions.

For the reasons set forth below, it is denied that Green Mountain is merely a

“disappointed bidder” for a contract.
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29. It is denied that Green Mountain lacks standing to challenge the Joint
Petition based on public contracts jurisprudence applicable to “disappointed bidders.” It
is further denied that either the CDS selection process or the proposed CDS Coordination
Agreement is directly governed by public contract law principles simply because the
“auction process stems from PUC-approved Joint Petitions for Settlement” and “was
sanctioned by a state agency.”

By way of further answer, as noted above, the Commonwealth procurement
process does not directly apply in this context, but the provisions of the Commonwealth
Procurement Code, 62 Pa. C.S. § 101 er seq., provide a useful paradigm for comparison
purposes. For example, Section 1711(a), 62 Pa. C.S. § 1711(a), eliminates the need for a
protestant to gain standing by alleging the fiction of taxpayer status (the protestant need
only demonstrate that he is aggrieved). Case law prior to the enactment of the Code in
1998, including the two decisions cited by New Power, R. 8. Noonan, Inc. v. York Sch.
Dist., 400 Pa. 391, 162 A.2d 623 (1960), and J. P. Muscaro & Sons, Inc. v. Bristol Twp.,
505 A.2d 1071 (Pa. Cmwlth. 1986), held that only a taxpayer has standing to seek to
enjoin the award of a public contract to anyone other than the lowest responsible bidder.
See also Lasday v. Allegheny County, 499 Pa. 434, 453 A.2d 949 (1982) (a taxpayer who
is also a disappointed bidder may still challenge a public contract award). Of course,
Green Mountain is a Pennsylvania taxpayer, which PECO tacitly acknowledged by
finding its proposal conforming (since only licensed EGSs were eligible, and all EGSs
must pay, inter alia, the Utilities Gross Receipts Tax to maintain their EGS license).

Most importantly, however, PECO is not a purchasing government entity, and the

CDS Coordination Agreement is not a public contract involving the expenditure of
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Commonwealth or municipal tax revenues or procurement funds by a governmental
entity. Rather, that agreement provides for the rates, terms, and conditions for an energy
and capacity supplier to serve an initial block of PECO’s customers. The CDS “auction”
is merely the process of determining the supplier and establishing the rates, terms, and
conditions, including *“coordinating” service with PECQO. The Joint Petition that Green
Mountain has protested is the procedural means to obtain the approval of the process and
the agreement by the Commission, since the entire matter is within its jurisdiction under
the Public Utility Code. In short, rather than being a public contract letting, this is an
electric competition dispute wholly within the jurisdiction of the Commission.

Asa party3 aggrieved by the supplier selection process, Green Mountain has
standing to oppose that approval under Section 701 of the Public Utility Code, 66 Pa.
C.S. § 701.* Moreover, it is well established that the Commission is not bound to apply
to its administrative proceedings the traditional principles of judicial standing for
appellate purposes, such as those set forth in William Penn Parking Garage, Inc. v. City
of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). See, e.g., Pennsylvania Natural Gas
Ass'nv, T.W. Phillips Gas & Oil Co., 75 Pa. PUC 598 (1991); Appalachian Gas Sales,
Inc. v. Philadelphia Electric Co., 67 Pa. PUC 246 (1988) (“Unlike standing to appeal,

which is determined by the application of guidelines pronounced by the appellate courts,

* Green Mountain, having been an associational party to the PECO-Unicom merger proceeding
and having taken part in the PECO CDS selection process at the same docket number, is party
under 52 Pa. Code § 1.8 because it is “[a] person who appears in a proceeding before the
Commission who has a direct interest in the subject matter of the proceeding.” (Emphasis
added.). .

166 Pa. C.S. § 701, provides in relevant part: “The commission, or any person, corporation, or
municipal corporation saving an interest in the subject matter, or any public utility concerned,
may complain in writing, setting forth any act or thing done or omitted to be done by any public
utility in violation, or claimed violation, of any law which the commission has jurisdiction to
administer, or of any regulation or order of the commission.” (Emphasis added.).
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standing before an administrative agency is primarily within the discretion of the agency
... to be exercised in each individual case.”).

30.  Substantially for the reasons stated in the previous numbered paragraph, it
is denied that Green Mountain lacks standing “to challenge the award of a private
contract before the PUC.” By way of further answer, as a party aggrieved by the CDS
supplier selection process, Green Mountain has standing to oppose the approval of the
Joint Petition that includes an agreement between the winning energy and capacity
supplier and PECO.

31. For the reasons stated in the previous two numbered paragraphs, it is
dented that Green Mountain’s Answer and Protest should be dismissed for lack of
standing.

WHEREFORE, for the foregoing reasons, the Preliminary Motion of The New

Power Company, Inc. should be denied.
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Respectfully submitted,

&RHOADS & SINON LLP

By:  James H. Cawley

ECKERT SEAMANS CHERIN &

MELLOTT, LLC

By:  Steven P. Hershey
Adrian C. DiCianno

Of Counsel:

Peter H. Zamore

Vice President, General Counsel & Secretary
GREEN MOUNTAIN ENERGY COMPANY

Dated: November 6, 2000
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Attachment A

————— Original Message-----
From: Ciabattoni, C.L. (Carlo) [mailto:cciabattoni@peco-

energy.com]

Sent: Friday, September 22, 2000 1:52 PM

To: 'clif.payne@greenmountain.com'

Subject: PECO CDS Conference Call Information
Importance: High

Clif,

The attached document has been compiled as a result of the
conference calls this past week with all of the CDS
bidders. PECO wants to ensure that all of the CDS bidders
have an accurate and consistent representation of the these
items as we move forward in the negotiation process.

If you have any questions regarding the items represented
here please give me a call.

Thank you,

Carlo Ciabattoni

Manager, Supplier Administration Group
PECO Energy

(215) 841-4210
cciabattoni@peco-energy.com

«<CDS POINTS TO COVER IN E.doc>>

(See attached file: CDBS POINTS TO COVER IN E.doc)
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ITEMS DISCUSSED DURING NEGOTIATION PROCESS WITH
COMPETITIVE DEFAULT SERVICE (CDS) BIDDERS

Customer Notification

¢ Customers will be notified by CDS provider of their selection
and will be provided a card with negative check off to enable
them to “opt out” of participating in CDS program (PECO
recommendation to stagger mailings).

Customer Initial Selection

e Number of customers randomly allocated will be calculated
as a percentage of all residential customers shopping and
non shopping.

e The calculated number of customers will be drawn from a
pool consisting of non-shopping customers only.

¢ As part of the initial CDS customer allocation process PECO
will allocate a percentage of all residential customers
somewhat above the 20% referred to in the CDS Request for
Proposal.

¢ This will be done in an attempt to offset the number of non-
shopping customers that may choose to “opt out” of
participation in the CDS program after they have been
randomly assigned.

» The CDS provider will receive the percentage of customers in
the non-shopping pool minus the number of customers that
choose not to participate in the program and there will be no
replenishment to the customer pool once the process is
complete.



Customer Switching

e If a customer is assigned to the CDS program and then
decides to shop and switches to an Electric Generation
Supplier (EGS) then subsequently decides to return to
Provider of last Resort (PLR) the customer will return to
PECO PLR service not to the CDS provider.

Billing Provision and Related Billing ltems

¢ The billing provision for the PECO CDS Bilateral program will
be EDC Consolidated billing, customer charges to be
submitted by the CDS provider must accommodate a bill
ready billing environment in accordance with the Competitive
Billing Specification Rider of the PECO Energy Electric
Generation Coordination Tariff.

e PECO Energy will pay the CDS provider their undisputed
“CDS” charges per section 10 of the “Billing Specification
Rider” in the Electric Generation Coordination Tariff. Under
the terms of the “Billing Specification Rider” of the Electric
Generation Coordination Tariff, PECO Energy bears the risk
of all uncollectible accounts in the CDS program therefore the
Appendix “J” credit contained in the PECO Energy
Restructuring Settlement does not apply to the CDS provider.

s PECO Energy will be able to terminate customers for failure
to pay CDS charges as these charges are deemed regulated
charges under the CDS program



Coordination Services Agreement Terms

e Will include a liquidated damages provision to cover PECO
Energy’'s supply liability in the event of CDS provider’s
default.

¢ Any force majeure provision will comport with applicable
tariff provisions.

o There will be no out or reopener clauses related to changes in
rules, regulations, tariffs and market prices.

Renewable Energy

o “Renewable” provisions of 1998 PECO Energy Restructuring
Settlement will apply to CDS.

Bid Evaluation Criteria

o PECO Energy will be concentrating primarily on the following
areas during the bid evaluation process:

Customer Price (equal to or below the PECO “Price to
Compare”)

Reliability related to the delivery of energy supply
Experience in the retail electric marketplace

Financially sound creditworthiness review

Liability provisions

Technical competency
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VERIFICATION
I, Peter H. Zamore, Vice President, General Counsel & Secretary of Green
Mountain Energy Company, hereby state that the facts set forth in the foregoing Answer
to the Preliminary Motion of The New Power Company, Inc. are true and correct to the
best of my knowledge, information, and belief and that I expect to be able to prove the
same at a hearing held in this matter. I understand that the statements herein are made
subject to the penaltics of 18 Pa. C.S. § 4904 (relating to unswom falsification to

authorities).

November 6, 2000 -
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CERTIFICATE OF SERVICE

[ hereby certify that I have this day served a true copy of the foregoing documé@

upon the participants, listed below, in accordance with the requirements of 52 Pa. Code § 1.54:

John M. Quain, Chairman

Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Robert K. Bloom, Vice Chairman
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Nora Mead Brownell, Commissioner
Pennsylvania Public Utility Commission
P. O. Box 3265

Harrisburg, PA 17105-3265

Aaron Wilson, Jr., Commissioner
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Terrance J. Fitzpatrick, Commissioner
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Delia W. Stroud, Esquire
PECO Energy Company

2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699

John G. Gallagher, Esq.

LeBoeuf, Lamb, Greene & MacRae, LLP
200 N. Thard Street, Suite 300
Harrisburg, PA 17108-2105

John G. Klauberg, Esq.

LeBoeuf, Lamb, Greene & MacRae, LLP
125 West 55" Street

New York, NY 10019-5389

Timothy J. Fusselman, Esquire
Senior Counsel

Natural Resources Legal Department
Legal Services — U.S.

Shell Oil Company

P. O. Box 576, Woodcreek

Room 3212

Houston, TX 77001-0576

Gregory K. Lawrence, Esq.
McDermott, Will & Emery
600 13"™ Street, NW
Washington, DC 20005-3096

Kenneth L. Mickens, Esq.
Office of Trial Staff %)

Pennsylvania Public Utility Comr;rl::;'.ssion =
P.O. Box 3265 i s 7
Harrisburg, PA 17105-3265 359 = ({7
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Irwin A. Popowsky, Esq. 2 g o s
Tanya McCloskey, Esq. =T T -
Office of Consumer Advocate 52 W ‘:!'
555 Walnut Street g 2 -

Forum Place, 5" Floor
Harrisburg, PA 17101

Bemard A. Ryan, Jr., Esq.
Small Business Advocate

Suite 1102, Commerce Building
300 North Second Street
Harrisburg, PA 17101

James L. Malone, 111

The New Power Company, Inc.
10 Glenville Street

Greenwich, CT 06831




Christopher B. Craig, Esq.

Senate Democratic Appropriations Committee

Room 545, Main Capitol Building
Harrisburg, PA 17120

David M. Kleppinger, Esq.
Chris M. Burak, Esq.
McNees, Wallace & Nurick
100 Pine Street

Harrisburg, PA 17108

John Halsted, Esq.

Gawthrop, Greenwood & Halsted
119 North High Street

West Chester, PA 19381

Paul E. Russell, Esq.
PPL, Inc.

Two North Ninth Street
Allentown, PA 18101

Daniel Clearfield, Esq.
Kevin Moody, Esq.

Wolf, Block, Schorr & Solis-Cohen, LLP

212 Locust Street, Suite 300
Harrisburg, PA 17101

Thomas Schmidt, 111, Esq.
Brian P. Downey, Esq.

Pepper Hamilton LLP

200 One Keystone Plaza

North Front and Market Streets
Harrisburg, PA 17108

Phil Bertocci, Esq.

Community Legal Services, Inc.
1424 Chestnut Street, 4" Flr.
Philadelphia, PA 19102

Carville B. Collins, Esq.

Piper Marbury Rudnick & Wolfe
625 Smith Avenue

Baltimore, MD 21209-3600

Amy Gold, Esq.

Shell Energy Services, Co., LLC
1221 Lamar, S-1000
Houston, TX 77010

John Hanger, Esq.
212 Locust Court, Suite 410
Harrisburg, PA 17101

Gerald Gornish, Esq.

Wolf, Block, Schorr & Solis-Cohen, LLP
1650 Arch Street — 22" Fl.

Philadelphia, PA 19103

Peter Meadow Adels, Esq.
Charles McPhedran, Esq.

117 South 17" Street, Suite 1801
Philadelphia, PA 19102

Donald A. Kaplan, Esq.

Leanne M. Bober, Esq.

Preston Gates Ellis & Rouvelas Meeds LLP
Suite 500, 1735 New York Ave, NW
Washington, DC 20006

Joseph Otis Minott, Esq.
135 South 19™ Street, Suite 300
Philadelphia, PA 19103

Kenneth M. Bamna, Esq.
Wayne R. Frigard, Esq.
Rubin and Rudman, LLP
50 Rowes Wharf
Boston, MA 02110

Joseph Dworetzky, Esq.

Matthew Hammermesh, Esq.
Hangley Aronchick Segal & Pudlin
One Logan Square — 27" Floor
Philadelphia, PA 19103



John L. Munsch, Esq.
Deborah J. Henry, Esq.
Allegheny Power

800 Cabin Hill Drive
Greensburg, PA 15601-1689

Michael Frorentino, Esq.
105 North Front Street, Suite 106
Harmisburg, PA 17101

Patricia J. Clark, Esq.

Norbert J. Smith, Esq.

Allegheny Energy Supply Company, LLC
Roseytown, RR12, Box 1000
Greensburg, PA 15601

Christopher J. Townsend, Esq.
Piper Marbury Rudnick & Wolfe
203 N. LaSalle Street #1500
Chicago, IL 60601

Eric Epstein
4100 Hillsdale Road
Harrisburg, PA 17112

Greg Pastore
619 Pemberton Street
Philadelphia, PA 19147

One South Market Square

12™ Floor (P.O. Box 1146)
Harrisburg, PA 17101 (17108)
(717) 233-5731

Dated: November 6, 2000

Q

Craig A. Doll, Esq.

25 North Front Street
Second Floor

Harmsburg, PA 17101-1606

John Will Ongman, Esq.
Marc Machlin, Esq.
Pepper Hamilton LLLP

600 Fourteenth Street, NW
Washington, DC 20005

Patricia McNamara

6048 Ogontz Avenue
Philadeiphia, PA 19141

John Hall, Esq.

Unruh, Turner, Burke & Frees

17 West Gay Street
West Chester, PA 19381

-Robert Jaffe, Esq.

City Hall — Room 588
Philadelphia, PA 19107

J

James H. Cawley
RHOADS & SINON LLP
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In Re: PECO Energy Company Competitive )
Default Service Program Bidding ) Docket No. A-11050 FO147
A-1os50. Foun

e
ANSWER AND PROTEST OF CLEAN AIR COUNCIL & 3
TO THE JOINT PETITION FOR APPROVAL OF = 5
COMPETITIVE DEFAULT SERVICE AGREEMENT 5;_:_8' T:'
o 43
== =
- S L
1. Pursuant to 52 Pa. Code §§5.51 and 5.61, Clean Air Council fil his =
R pe)
m L
o

m
Answer and Protest to the Joint Petition for Approval of Competitive Default Sgrvice

Coordination Agreement filed by PECO Energy Company (PECO) and The New Power

Company, Inc. (New Power) which was filed with the Co

2. Clean Air Council possesses standing in this matter by virtue of being a

signatory (as a member of the Environmentalists) to the Joint Petition for Settlement in

tQ @@ B%@&YETWTM Docket No. R-00973953 which established the Competitive

Deﬁ?u@&p@' Eeﬂﬁ) program and being a signatory to the Merger Settlement in Docket
No. A-110550F(0147 which revised the CDS program. As a public interest orgamzation

recognized for its advocacy of renewable power, Clean Air Council has a stake in the

successful implementation of a CDS program due to the program’s renewable energy

requirement.

3. There is no question that the Public Utility Commission has retained the

authority to select the supplier that will provide CDS in the PECO service territory. In
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the Merger Settlement approved by Commission Order on June 22, 2000, Paragraph 52a
indicates that the Commission will select the winning bidder. The Council contends that
PECO’s role in this process is properly to assess the qualified bidders and make a
recommendation to the Commission. PECO should not fail to submit qualified bids for

Commission consideration.

4. Furthermore, Clean Air Council is concerned about the allegations made
in the October 23, 2000 Protest of Green Mountain Energy Company that PECO
conducted the CDS process without requisite fairness. If rolling deadlines or anything
less than full good faith negotiations occurred, then Green Mountain may have been
prejudiced in the process. Such an outcome is contrary to the public interest. PECO
should not be permitted to choose its competitors. The Commission should carefully
evaluate the fairness of this bid process before making a determination on the Joint

Petition.

5. The Council believes the public interest is well-served by a competitive
defauit supplier that brings the cleanest possible energy generation to its customers
because of the environmental benefits that provision of such supply confers. Therefore,
Clean Air Council also supports the introduction of cleaner power with less
environmental impact into the Pennsylvania market. It is clear from Green Mountain’s
proposal that the non-renewable components of its .supply to CDS customers (which
constitutes 98% of said supply) Will be generated by sources which are environmentally

cleaner than the non-renewable 98% of New Power’s supply. New Power’s non-



renewable CDS supply is simply “grid power” purchased from the power pool. The

Commission should consider the environmental impact of the supply of all qualifying

bidders when evaluating their proposals.

6. Moreover, Clean Air Council supports the position proffered by Green
Mountain Energy Company to divide PECO’s CDS customers between New Power and
Green Mountain if necessary. Clean Air Council contends that the entrance of multiple
CDS suppliers into the market will enhance competition. Clean Air Council supports the
concept of multiple suppliers because it increases the quantity of renewable supply in the

Pennsylvania market.

7. As indicated in the Merger Settlement, the Commission explicitly retains
the authority to reject or modify the agreement set forth in the Joint Petition. The
Commission should, therefore, evaluate all qualifying proposals to serve CDS customers
to determine the best way to meet the public interest in competition and a cleaner

environment,
Conclusion
For the foregoing reasons, Clean Air Council urges the Commission to reject the

proposed agreement offered by New Power and PECO because it is not in the public

interest, or in the alternative, to modify the Joint Petition so as to include Green Mountain



. Energy Company as a qualified supplier which would receive a significant share of

PECQO’s CDS customers.

Respectfully submitted,

Joseph Otis Minott, Esq.
135 South 19" Street
Suite 300

Philadelphia, PA 19103

Michael Fiorentino, Esq.
105 N. Front St.

Suite 106

Harrisburg, PA 17101

Attorneys for Clean Air Council

Dated: November 8, 2000



VERIFICATION

In accordance with 52 Pa. Code Section 1.36(a), I, Michael Fiorentino, hereby
state that the facts above set forth are true and correct to the best of my knowledge,

information and belief. It is understood that the statements contained herein are made
pursuant to 18 Pa. C.S. 4904(b) relating to unsworn falsification to authorities.

Michael Fiorentino

Dated: November 8, 2000
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of the foregoing document upon the

participants, listed below, in accordance with the requirements of 52 Pa. Code §1.54:

John M. Quain, Chairman

Pennsylvania Public Utility Commission
Room 104, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Aaron Wilson, Ir., Commissioner
Pennsylvania Public Utility Commission
Room 107, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Robert K. Bloom, Commissioner
Pennsylvania Public Utility Commission
Room 112, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

James L. Malone, 111

The NewPower Company, Inc.
10 Glenville Street
Greenwich, CT 06831

John G. Klauberg

LeBoeuf, Lamb, Green & MacRae, LLP
125 West 55th Street

New York, NY 10019-5389

Attorney for NewPower

John Hanger )
212 Locust Court, Suite 410
Harrisburg, PA 17101

Christopher B. Craig

Senate Democratic Appropriations Committee

Room 545, Main Capitol Building
Harrisburg, PA 17120

Nora Mead Brownell, Commissioner

Pennsylvania Public Utility Commission
- Room 116, Noith Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Terrance J. Fitzpatrick, Commissioner
Pennsylvania Public Utility Commission
Room 110, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

John Gallagher

200 N. Third Street

Suite 300 LB

Harrisburg, PA 171082105 <3 5
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Delia W. Stroud

PECO Energy Company
2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699

Peter Meadows Adels
Charles McPhedran

117 South 17th St., Suite 1801
Philadelphia, PA 19102

Eric Epstein
4100 Hillsdale Road
Harrisburg, PA 17112
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Paul R. Forshay

Gregory K. Lawrence
Sutherland Asbill & Brennan LLP
Washington, DC 20004-2415

Amy Gold

Shell Energy Services, Co., LLC
1221 Lamar, 8-1000

Houston, TX 77010

David M. Kleppinger
McNees, Wallace & Nurick
100 Pine Street

Harrisburg, PA 17108

Gerald Gornish

Wolf, Block, Schorr & Solis-Cohen, LLP
1650 Arch Street — 22nd FL
Philadelphia, PA 19103

John Halsted

Gawthrop, Greenwood & Halsted
119 North High Street

West Chester, PA 19381

Tanya McCloskey/Irwin A. Popowsky
Office of Consumer Advocate

555 Walnut Street

Forum Place, 5th Floor

Harrisburg, PA 17101

Steven P. Hershey

Eckert Seamans Cherin & Mellott
1515 market Street

9" Floor

Philadelphia, PA 19102

Charis M. Burak

McNees, Wallace & Nurick
100 Pine Street

Harrisburg, PA 17108

Paul E. Russell

PP&L, Inc.

Two North Ninth Street
Allentown, PA 18101

Donald A. Kaplan

[.eanne M. Bober

Preston Gates Ellis & Rouvelas Meeds LLP
Suite 500, 1735 New York Ave. NW
Washington, DC 20006

Daniel Clearfield, Esquire

Kevin Moody, Esquire

Wolf, Block, Schorr & Solis-Cohen, LLP
1650 Arch Street, 22nd FIl.

Philadelphia, PA 19103

Bernie Ryan

Office of Small Business Advocate
Suite 1102, Commerce Building

300 North Second Street

Harrisburg, PA 17101

Counsel for Small Business Advocate

Craig A. Doll

214 State Street

Harrisburg, PA 17101-1108
e-mail: cdoil76342@aol.com

James Cawley

Rhoads and Sinon

One South Market Square
P.O. Box 1146

Harrisburg, PA 17108-1146



Thomas Schmidt, 111 John Will Ongman

Brian P. Downey Marc Machlin

Pepper Hamilton LLP Pepper Hamiiton LLP

200 One Keystone Plaza 600 Fourteenth St., NW
North Front and Market Streets Washington, DC 20005
Harrisburg, PA 17108

Kenneth M. Barna Patricia J. Clark

Wayne R. Frigard Norbert J. Smith

Rubin and Rudman, LLP Allegheny Energy Supply Company, LLC
50 Rowes Wharf Roseytown, RR12, Box 1000
Boston, MA 02110 Greensburg, PA 15601

Phil Bertocci Patricia McNamara
Community Legal Services, Inc. 6048 Ogontz Avenue

1424 Chestnut Street, 4th Fl. Philadelphia, PA 19141
Philadelphia, PA 19102

Joe Dworetzky Christopher J. Townsend
Matthew Hammermesh Piper Marbury Rudnick & Wolfe
Hangley Aronchick Segal & Pudlin 203 N. LaSalle Street #1500
One Logan Square — 27th Floor Chicago, IL 60601
Philadelphia, PA 19103

John L. Munsch John Hall

Deborah J. Henry Unruh, Turner, Burke & Frees
Allegheny Power 17 West Gay Street

800 Cabin Hill Drive West Chester, PA 19381
Greensburg, PA 15601-1689

Kenneth L. Mickens Greg Pastore

Pennsylvania Public Utility Commission 619 Pemberton Street

Office of Trial Staff Philadelphia, PA 19147

901 North 7th Street, 3rd Fioor
Harrisburg, PA 17102

Robert Jaffe Carville B. Collins
City Hall — Room 588 Piper Marbury Rudnick & Wolfe
Philadelphia, PA 19107 625 Smith Avenue

Baltimore, MD 21209-3600
Peter Zamore ,

Green Mountain Energy W%

3815 South Capitol of Texas Highway
Suite 100 Michael Fiorentino, Esq.

Austin, TX 78704

Dated: November 8, 2000



ROBERT H. LONG, IR.*
SHERILL T. MOYER
JAN P. PADEN
RICHARD B. WOOD
LAWRENCE 8. ABRAMS IIf*
1. BRUCE WALTER
JOHN P. MANBECK
FRANK ]. LEBER
PaUL A. LUNDEEN
JACK F. HURLEY, JR.
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James J. McNulty, Esquire

Secretary
Pennsylvania Public Utility Commission

In Re: PECO Energy Company Competitive

P. O. Box 3265
Harrisburg, PA 17105-3265

Dear Mr. McNulty:

REHOADS & SINON
ATTORNEYS AT LAW
TWELFTH FLOOR
ONE SOUTH MARKET SQUARE
P.O. BOX 1146
HarrISBURG, PA 17108-1146

TELEPHONE (717) 233-5731

FAX (717) 231-6600
EMAIL jcawley@rhoads-sinon.com

November 8, 2000
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Encilosed for filing are the original verifications to Green Mountain’s Answer and Protest

of Green Mountain Energy Company and to its Answer to the Preliminary Motion of the New
Power Company, Inc. These originals replace the facsimile copies attached to the originals of

both pleadings.

YORK;

TELEPHONE (717) 8B43-1718. FAX (717) 232-1459

Please call me if you have any questions about these filings.

Very truly yours,

AFFILIATED OFFICE:
CHARLES |, SIECK, ESQUIRE
STE. 203, 1700 5. DIXIE HWY, BOCA RATON, FL 33432
TELEPHONE (561) 395-5595, FAX {561) 395-3497

& SINON LLP

LANCASTER:

TELEPHOMNE (717) 397-49431, FAX (717) 232-1459
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VERIFICATION
I, Peter H. Zamore, Vice President, General Counsel & Secretary of Green

Mountain Energy Company, hereby state that the facts set forth in the foregoing Answer

to the Preliminary Motion of The New Power Company, Inc. are true and correct to the

best of my knowledge, information, and belief and that I expect to be able to prove the
same at a hearing held in this matter. I understand that the statements herein are made

subject to the penalties of 18 Pa. C.S. § 4904 (relating to unsworn falsification to
authorities).

! - ‘ {/
November 6, 2000
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VERIFICATION
I, Peter H. Zamore, Vice President, General Counsel & Secretary of Green
Mountain Energy Company, hereby state that the facts set forth in the foregoing Answer
and Protest of Green Mountain Energy Company are true and correct to the best of my
knowledge, information, and belief and that I expect to be able to prove the same at a
hearing held in this matter. I understand that the statements herein are made subject to

the penalties of 18 Pa. C.S. § 4904 (relating to unsworn falsification to authorities).

Ay

November 6, 2000
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LEBOEUF, LAMB, GREENE
L.L.P
NEW YORK

200 NORTH THIRD STREET LONDON
WASHINGTON, D.C. SUITE 300 MULTINATIGNAL FARTNERSHIP
ALBANY PARIS
BOSTON P.O. BOX 12105 BRUSSELS
DENVER
G, P 108-2105
HARRISBUR®G HARRISBUR A L7 MOSCOwW
HARTFORD (?17) 232-8199 RIYADH
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JACKSONVILLE TASHKENT
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James McNulty, Secretary FAYL U [V‘g E N T Ve = f.;.“
. . 1 . St A : . 3
Pennsylvania Public Utility Commission ~ e = @
c ith Keystone Buildin 08 DER z 5 7
ommonwea y uilding 'Y L i n 5
400 North Street =
Harrisburg, PA 17120-3265

Re:

PECO Energy Company Competitive Default Service Program Bidding
Docket No. A-110550F0147

Dear Secretary McNulty:

Enclosed please find an original and three (3) copies of the Answer of The New
Power Company, Inc. to the Answer and Protest of Shell Energy Services Company, L.L.C.
A certificate of Service is also enclosed.

Should you have any questions regarding this filing please contact me at your
convenience.
Sincerely,
JIG/jtk (
Enclosures
ce:

All parties on certificate of service
Marc Manly, Esq.

James L. Malone, 11, Esq.
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1. NOW COMES The New Power Company, Inc. ("New Power"),
by and through its counsel, to file this Answer in response to the Answer' filed
by Shell Energy Services Co., L.L.C. (“Shell”) on November 3, 2000.

I. PECO Complied with Mandatory Procedures for Awarding the
Proposed Contract

2.

It is denied that the CDS auction process is flawed and that the
Proposed CDS Agreement is not in the public interest. By way of further

answer, it is denied that PECO failed to comply with the auction process as set

forth in the Joint Settlement Petitions approved by the Public Utility
1

Although Shell’s filing is titled as an Answer, the introductory paragraph
cites regulations relating to protests, 52 Pa. Code § 5.51, as well as answers. 52
Pa. Code § 5.61.

This document therefore treats Shell’s filing as both an

between two other parties.

Answer and a Protest. This approach is also reasonable because Shell has no
clear basis for filing an “Answer” to a petition for approval of a contract



Commission (“PUC”) in PECO’s restructuring and merger proceedings. To the
extent that Shell disputes the CDS process set forth in those documents, the
matter has already been adjudicated and cannot be re-litigated in the guise of
contesting a contract awarded through the PUC-approved process. It is further
denied that the auction process should have been delayed while Shell continued
its litigation concerning earlier stages in the auction process. The public interest
favors timely implementation of a CDS program. PECO and its customers
should not be held in limbo indefinitely. The PUC rejected Shell’s claims and
specifically advised PECO to proceed with the second phase of the auction
process. It is further denied that Shell’s bid during the second phase of the
auction process should have been presented to the PUC for its consideration.
Finally, it is denied that the PUC’s role at this point in the process is to
determine “the best manner to provide CDS, including the possibility of
multiple CDS providers.” Consistent with the process set forth in the Joint
Settlement Petitions, PECO selected one CDS provider, entered into a contract

with that bidder, and submitted that contract to the PUC.

3. It is denied that the CDS program and bidding process “is mired
in confusion and is currently the subject of pending and potentially on-going
regulatory challenges.” It is further denied that Shell has standing in this
matter. Shell is merely a disappointed bidder in an auction process. Such
parties do not have standing to challenge the award of a contract to another
qualifying bidder. Shell’s participation in earlier stages of the bidding process is

irrelevant for purposes of determining its standing in the instant matter. It is



denied that PECO did not engage in meaningful negotiations with all qualifying
bidders. It is also denied that the second phase of the auction process involved a
“potentially discriminatory price rebid.” All bidders had an equal opportunity
to participate in the auction process and the result was that New Power

submitted the best bid.

4. PECO and New Power have submitted a contract to the PUC. It
is denied that the PUC’s response should be to broker a new round of
negotiations between PECO and potential bidders. What Shell “agrees to” is
irrelevant for purposes of deciding the matter currently before the PUC.
Considering that Shell does not agree to all of the terms and conditions agreed-
to by PECO and New Power, it is unclear whether PECO and Shell could arrive
at a mutually satisfactory agreement if given another opportunity to do so. The
contract currently before the Commission is contingent on PUC approval of the
contract, as submitted. The PUC should not jeopardize the contract before it in
hopes that PECO could arrive at a “better” agreement with some other supplier
at some point in the future. The public interest favors expeditious
implementation of a CDS program. Approving the instant contract would

promote that interest.

5. It is denied that the PUC should give any weight to what Shell is
“ready and willing to discuss.” A contract has been submitted to the PUC
pursuant to a PUC-approved process. That contract calls for a single provider

to be the CDS supplier for PECO. PECO had the authority to decide whether to



contract with multiple suppliers or one provider. The PUC should not second-

guess that decision. The PUC is not a “super board of directors” for utilities.

6. It is denied that the PUC’s role at this point in the process is to
review all of the bids submitted to PECQ, determine “the ‘best deal’ for
consumers” and select a CDS provider(s). PECO followed the process required
by the Joint Settlement Petitions approved by the PUC. Under these
circumstances, the PUC need not and should not undertake some kind of fishing
expedition to determine “how the agreement was developed.” 1t is denied that
PECO was required to enter into a contract with multiple CDS providers. As a
result, the claim that there is “good cause and support” for that approach is

irrelevant.

7. It is denied that the PUC can accept Shell’s proposal rather than
the contract that has been submitted for PUC approval. It is denied that there
were any “infirmities” in the bidding process. Even if there were any
“infirmities,” it is denied that the appropriate remedy would be for the PUC to
approve Shell’s proposal and order PECO to enter into a contract with Shell. It
is specifically denied that PECO was required to obtain PUC approval before
deciding to award the CDS contract to one provider. The Joint Settlement
Petitions specifically allow PECO to contract with a single CDS provider.
Other entities’ preferences for multiple providers cannot be substituted for
PECO’s judgment, properly exercised under the Petitions approved by this

Commission.



II. Second Denial of Alleged Procedural Flaws in the Auction Process

8. It is denied that there were any flaws in the auction process.
Shell has already litigated its allegations regarding the first phase of the auction
process, and should not be permitted to re-litigate those claims here. As argued
above, the entire auction process should not be held captive to Shell’s continued

litigation concerning earlier phases of the auction process.

9. As admitted in Shell’s Answer and Protest, the claims made in
this paragraph have already been rejected by the PUC. They cannot be re-
litigated in this proceeding. Most of Shell’s paragraph 9 constitutes speculation

as to why the PUC rejected Shell’s claims in that litigation. Such speculation is

irrelevant; the only fact that matters is that Shell’s claims were rejected by the
PUC. The last sentence of Shell’s paragraph 9 constitutes a threat of litigation

to which no response is necessary in a pleading.

10.  Ttis denied that PECO failed to follow the process mandated by
the PUC in its orders approving the Joint Settlement Petitions in the
restructuring and merger proceedings. All bidders had an opportunity to submit
bids, and Shell admits that it submitted a revised proposal. Shell is merely a
disappointed bidder with no standing to complain that the party awarding the

contract chose another bidder.

11.  Itis denied that New Power was in an advantageous position

relative to other bidders in the second phase of the auction process. It is further



denied that the bidders who had already submitted bids needed extensive
additional time to submit revised bids. Shell’s argument seems to be that it
could have offered PECO an even better deal than it did, if it had been given
more time to do so’ and if it knew exactly what other bidders were bidding. It
is hard to see why PECO and New Power should be prejudiced because Shell
did not offer its “best deal.” PECO gave bidders a second opportunity to
submit bids, in order to obtain the best deal for PECO's customers. PECO
should not be punished because the time frame for submitting revised bids was

inconvenient for such a large company as Shell.

12, It is denied that PECO failed to comply with the second phase of

the auction process, as established by the PUC-approved auction process.

III.  Conclusion

13. It is denied that Shell’s policy arguments merit any consideration
whatsoever. PECO followed the required auction process and awarded the
contract to New Power, applying the criteria mandated by the PUC-approved
Joint Settlement Petitions. Shell’s allegations in this paragraph represent an

attempt to re-litigate the process that has already been established.

2 Even now, Shell requests additional time to negotiate a deal with PECO.
In paragraph 4(b), Shell states that it is not willing to accept certain terms in the
contract negotiated by PECO and New Power. In paragraph 15, Shell asks this
Commission to “convene brief negotiations.” In paragraph 5, Shell states that it
is “ready and willing to discuss a division of the CDS function.” At some
point, the bidding and negotiating must cease and PECO must be permitted to
enter into an agreement with a CDS provider.



14, It is admitted that the PUC should monitor compliance with its

prior orders, but it is denied that PECO did not comply with the PUC’s orders
in awarding the CDS Agreement.

15.  TItis denied that the proposed CDS Agreement is not in the public
interest. It is also denied that the second phase of the auction process was
flawed. It is further denied that the appropriate remedy for any of Shell’s
allegations is to “convene brief discussions or otherwise order a division of the
CDS function among qualified bidders.” Finally, it is denied that these
“discussions” should have the preordained conclusion that Shell will serve “a

substantial portion of CDS customers under the terms outlined above.”

For all of the foregoing reasons, the Commission should deny any of the
various types of relief requested by Shell. The Commission should instead

approve the instant contract expeditiously.

Respectfully submitted,

eBoeuf, Lamb, Greene & MacRae, LLP
Suite 300, 200 North Third Streett
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I hereby certify that I have this 14™ day of November, 2000, served a true and

correct copy of the Answer of The New Power company, Inc. to the Answer and Protest of

Shell Energy Services Company, L.L.C., upon the participants listed below, in accordance

with the requirements of 52 Pa Code § 1.54:

John Hanger
212 Locust Court , Suite 410
Harrisburg, PA 17101

e-mail: hanger@pennfuture.org
(Counsel for Citizens for PA's Future)

Christopher B. Craig

Senate Democratic Appropriations Committee
Room 545 Main Capitol Building
Harrisburg, PA 17120

e-mail: ccgraig@dem. pasen. gov
(Counsel for Senator Fumo)

Paul R. Forshay

Gregory K. Lawrence

Sutherland Asbill & Brennan LLP
1275 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2415

email: glawrence@sablaw.com
(Counsel for Shell Energy Services Co., LLC)

Peter Meadows Adels

Charles McPhedran

117 South 17" St., Ste 1801
Philadelphia, PA 19103

e-mail: meadowsadels@pennfuture.org

(Counsel for Citizens for PA's Future)

Eric Epstein

4100 Hillsdale Rd.
Harrisburg, PA 17112
e-mail: eepstein@ige.ape.org
(Pro Se)

Gregory K. Lawrence

McDermott, Will & Emery

600 13" St., N.W.

Washington, D.C. 20005-3096

(Counsel for Shell Energy Services Co., LLC)



Amy Gold

Shell Energy Services Co., L.L.C.

1221 Lamar, S-1000

Houston, TX 77010

(Counsel for Shell Energy Services Co., LLC)

Charis M. Burak

McNees, Wallace & Nurick

100 Pine St.

Harrisburg, PA 17108

e-mail: cburak@mwn.com

(Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of PA)

Donald A. Kaplan

Leanne M. Bober

Preston Gates Ellis & Rouvelas Meeds LLP
Suite 500

1735 New York Ave, N.W.

Washington, D.C. 20006-5221

e-mail-donc@prestongates.com
(Counsel for PP&L)

Danie] Clearfield, Esquire

Kevin Moody, Esquire

Wolf, Block, Schorr and Solis-Cohen LLP

1650 Arch Street-22™ FI.

Philadelphia, PA 19103

e-mail: dclearfield@wolfblock.com
kmoody@wolfblock.com

(Counsel for Enron Energy Services, Inc.)

Bernie Ryan

Office of Small Business Advocate
Suite 1102, Commerce Bldg.

300 North Second Street

Harrisburg, PA 17101

(Counsel for Small Business Advocate)

Paul E. Russell

PP&L, Inc.

Two North Ninth St.
Allentown, PA 18101
e-mail: perussell@papl.com
(Counsel for PP&L)

David M. Kleppinger

McNees, Wallace & Nurick

100 Pine St.

Harrisburg, PA 17108

e-mail: dkleppin@mwn.com

(Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of PA)

Gerald Gornish

Wolf, Block, Schorr and Solis-Cohen LLP
1650 Arch Street-22™ Fl.

Philadelphia, PA 19103

e-mail: ggornish@wolfblock.com

(Counsel for Enron Energy Services, Inc.)

John Halsted, Esquire

Gawthrop, Greenwood & Halsted

119 North High Street

West Chester, PA 19381

e-mail: gghlaw@gawthrop.com

(Counsel for East Brandywine Township)

Tanya McCloskey

Irwin A. Popowsky, Esquire

Office of Consumer Advocate

555 Walnut Street

Forum Place, 5™ Floor

Harrisburg, PA 17101

e-mail: paoca@ptd.net

(Counsel for Office of Consumer Advocate)




Craig A. Doll, Esquire

214 State Street

Harrisburg, PA 17101-1108
e-mail: cdoll76342@aol.com

(Counsel for Conectiv Energy)

Michael Fiorentino, Esquire

105 North Front St., Ste. 106
Harrisburg, PA 17101

e-mail: mfioren@paonline.com
(Counsel for Clean Air Counsel)

John Will Ongman

Marc Machlin

Pepper Hamilton LLP

600 Fourteenth St., N.W.

Washington, D.C. 20005

e-mail: ongmanj@pepperlaw.com
machlinm@pepperlaw.com

(Counsel for Amtrak)

Patricia J. Clark, Esquire

Norbert J. Smith, Esquire

Allegheny Energy Supply Company, LLLC
Roseytown

RR 12, Box 1000

Greensburg, PA 15601

e-mail: pclark@alleghenyenergy.com

nsmith@alleghenyenergy.com
(Counsel for Allegheny Energy)

Patricia McNamara

6048 Ogontz Avenue
Philadelphia, PA 19141
e-mail: cepal966@aol.com

Joseph Otis Minott, Esquire
135 South 19" Street-Suite 300
Philadelphia, PA 19103
e-mail:joe_minoti@cleanair.org

(Counsel for Clean Air Counsel)

Thomas Schmidt, III, Esquire
Brian P. Downey, Esquire
Pepper Hamilton LLP

200 One Keystone Plaza

North Front and Market Streets
Harrisburg, PA 17108

e-mail: downeyb@pepperlaw.com
(Counsel for Amtrak)

Kenneth M. Barna, Esquire

Wayne R. Frigard, Esquire

Rubin and Rudman LLP

50 Rowes Wharf

Boston, MA 02110

e-mail: wirigard@rubinrudman.com

(Counsel for Amtrak)

Phil Bertocci, Esquire
Community Legal Services
1424 Chestnut Street, 4™ Fl.
Philadelphia, PA 19102

e-mail: pbertocci@clsphila.org
(Counsel for CEPA, et al.)

Joe Dworetzky, Esquire

Matthew Hamermesh, Esquire

Hangley Aronchick Segal & Pudlin

One Logan Sq. - 27" Fl.

Philadelphia, PA 19103

e-mail: jac@hangley.com
mah@hangley.com

(Counsel for Mid-Atlantic Power Supply)




Christopher J. Townsend, Esq.
Piper Marbury Rudnick & Wolfe
203 N. LaSalle St., #1500
Chicago, IL 60601

e-mail: chris.townsend@piperrudnick.com

John Hall, Esquire

Unruh, Turner, Burke & Frees
17 West Gay Street

West Chester, PA 19381
e-mail: jhall@utbf.com
{Counsel for Wallace Township)

Greg Pastore
619 Pemberton Street
Philadelphia, PA 19147

e-mail: gregpastore@yahoo.com

Carville B. Collins, Esq.

Piper Marbury Rudnick & Wolfe
6225 Smith Ave,

Baltimore, MD 21209-3600

e-mail: carville.collins@piperrudnick.com

Nora Mead Brownell, Commissioner
Pennsylvania Public Utility Commission
Room 116, North Office Building

P.0. Box 3265.

Harrisburg, PA 17105-3265

Terrance J. Fitzpatrick, Commissioner
Pennsylvania Public Utility Commission
Room 110, North Office Building

P.O. Box 3265,

Harrisburg, PA 17105-3265

Steve Hershey

Eckert Seamans Cherin & Meliott, LLC
1515 Market St., 9 Fl.

Philadelphia, PA 19102

{Counsel for Green Mountain Energy)

John L. Munsch, Esquire

Deborah J. Henry, Esquire

Allegheny Power

800 Cabin Hill Dr.

Greensburg, PA 15601-1689

e-mail; jmunsch@alleghenyenergy.com
dhenryl@lleghenyenergy.com

(Counsel for Allegheny Power)

Kenneth L. Mickens, Esquire
Pennsylvania Public Utility Commission
Office of Trial Staff

801 North 7th Street, 3rd Fl.
Harrisburg, PA 17102

e-mail: mickens@puc.state.pa.us
(Counsel for Office of Trial Staff)

Robert Jaffe, Esq.

City Hall - Room 588
Philadelphia, PA 19107
e-mail: lagranger@aol.com

(Counsel for Councilman David Cohen)

John M. Quain, Chairman
Pennsylvania Public Utility Commission
Room 104, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Aron Wilson, Jr., Commissioner
Pennsylvania Public Utility Commission
Room 107, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Robert K. Bloom, Commissioner
Pennsylvania Public Utility Commission
Room 112, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265



Peter Zamore Delia W. Stroud
Green Mountain Energy

Assistant General Counsel
Capitol of Texas Highway South PECO Energy Company
Suite 100

2301 Market Street, S23-1
Austin, TX 78704 Philadelphia, PA 19103

(Counsel for PECO Energy Company)

Respectfully submitted,

Boeuf, Lamb, Greene & MacRae, LLP
Suite 300, 200 North Third Street
P.O. Box 12105

Harrisburg, PA 17108-2105
(717) 232-8199
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LEBOEUF, LAMB, GREENE &

L.

L.L.R
NEW YORK 200 NORTH THIRD STREET
WASHINGTON, D.C. SUITE 300
ALBANY
BOSTON P.O. Box 12105
DENVER HARRISBURG, PA 17108-2105
HARRISBURG
HARTFORD
HOUSTON

JACKSONVILLE
LOS AMGELES
NEWARK
FITTSBURGH
SALT LAKE CITY
SAN FRANCISCO

{717) 232-8199

FACSIMILE: (717) 2328720

November 14, 2000
VIA HAND DELIVERY

James McNulty, Secretary

% B

1N - m Pl

Pennsylvania Public Utility Commission < 441, U ME I \J.E Tr =

Commonwealth Keystone Building T e B F
400 North Street i L«L L) R v, =X
Harrisburg, PA 17120-3265 ‘g )
a =

Re: PECO Energy Company Competitive Default Service Progra@_ Bidding
Docket No. A-110550F0147

Dear Secretary McNulty:

Enclosed please find an original and three (3) copies of the Answer of The New
Power Company, Inc. to the Answer and Protest of Clean Air Council. A certificate of
Service is also enclosed.

Should you have any questions regarding this filing please contact me at your
convenience,
Sincerely,
J1IG/jtk
Enclosures

cc: All parties on certificate of service
Marc Manly, Esq.

James L. Malone, 111, Esq.

I@A(}h E
A LIMITED LIABILITY PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

LONDONM
(A LONDON-BASED

MULTINATIONAL PARTNERSHIP)

BARIS
BRUSSELS
MOSCOW

RIYADH
(AFFILIATED OFFICE}

TASHKENT
BISHKEK
ALMATY
BEIJING
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Docket No. A-110550F0147

In re: PECO Energy Company :
Competitive Default Service :
Program Bidding .E:: @ C U M E N T

TATENAY nll b

P VLN

ANSWER OF

THE NEW POWER COMPANY, INC,
TO THE ANSWER AND PROTEST OF B oc KE TE
CLEAN AIR COUNCIL NOV 16 2000

COMES NOW The New Power Company ("New Powér"), ,ﬁg o
2 =
and through its counsel, to file this Answer in response to the Answer andzA; x i3
-~ Ry
™o = 4!
Protest filed by Clean Air Council ("CAC") on November 8, 2000. =g ‘: = <
s o I8
L x el
3 @ I
§ £ °

Admitted.

2. It is denied that CAC has standing to protest the instant

contract.
It is denied that the Public Utility Commission (“PUC”™)

3.
has “retained the authority to select the supplier that will provide CDS in the

PECO service territory.” It is denied that PECO’s role is merely to assess the

qualified bidders and make a recommendation to the PUC. It is further denied
that PECO is required to submit all qualified bids to the PUC for its independent

evaluation. The Joint Settlement Petition from PECQO’s merger proceeding is a



written document that speaks for itself. Similarly, the Joint Settlement Petition
from PECO’s restructuring proceeding is a written document that speaks for
itself. At this point, under the process established in those documents, the
PUC’s role is to review the contract submitted by PECO and its selected
supplier of competitive default service. The Joint Settlement Petitions did not
make the PUC a “super board of directors” with the responsibility of reviewing

bids and ordering PECO to enter into a contract with the bidder selected by the

PUC.

4 It is denied that CAC’s “concerns” merit any
consideration by the PUC. PECO complied with the process established in the
Joint Settlement Petitions approved in its restructuring and merger proceedings.
Contrary to the averments of CAC, the public interest favors approval of the
instant contract because it will result in PECO customers receiving competitive
default service as of January 1, 2001. It is unclear whether Green Mountain
Energy Company (“Green Mountain”) - or any other potential supplier of
competitive default service - could ever enter into a mutually acceptable CDS
agreement with PECO. The PUC should not jeopardize the contract between
PECO and New Power in the hope that some other company might be able to

enter into a “better” contract with PECOQ.

5. New Power’s bid complied with the environmental
requirements set by PECO in the August 24, 2000 RFP. Environmental impact

is one of several criteria that PECO was to consider in awarding the CDS



Agreement. PECO did consider this factor and selected New Power. It is
denied that the PUC’s role at this point in the process is to act as a “super board
of directors” second-guessing PECO’s judgment as to the “best” proposal

submitted to it during the second phase of the auction process.

6. It is denied that the PUC can, or should, award the PECO
CDS contract to multiple suppliers, now that PECO and New Power have
entered into a contract. By way of further answer, the Joint Settlement Petitions
explicitly provide for the possibility that PECO could select one supplier rather
than multiple suppliers of competitive default service. CAC suggests that this
provision be ignored and PECO be required to enter into contracts with multiple
providers. Regardless of CAC’s policy preferences, the instant contract is
consistent with the Joint Settlement Petitions. Finally, New Power notes that
the CDS Agreement submitted for PUC review is contingent on PUC approval

of the contract as submitted,

7. PECO and New Power submitted an executed contract for
PUC approval. It is denied that the PUC’s role at this point in the process is to
compare competing bids and order PECO to enter into a contract with the bidder
preferred by CAC. The public interest favors timely implementation of a CDS
agreement, and this can be achieved by expeditious approval of the instant

contract.



¢ ®

For all of the foregoing reasons, the Commission should dismiss
the Protest of CAC and approve the instant contract.

Boeuf, Lamb, Greene & MacRae, LLP
Suite 300, 200 North Third Street
P.O. Box 12105

Harrisburg, PA 17108-2105
(717) 232-8199
DATE: November 14, 2000
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CERTIFICATE OF SERVICE

I hereby certify that I have this 14" day of November, 2000, served a true and

correct copy of the Answer of The New Power company, Inc. to the Answer and Protest of

Clean Air Council, upon the participants listed below, in accordance with the requirements of

52 Pa Code § 1.54:

John Hanger

212 Locust Court , Suite 410
Harrisburg, PA 17101

e-mail: hanger@pennfuture.org
(Counsel for Citizens for PA's Future)

Christopher B. Craig

Senate Democratic Appropriations Committee
Room 5435 Main Capitol Building
Harrisburg, PA 17120

e-mail: ccgraig@dem.pasen.gov

(Counsel for Senator Fumo)

Paul R. Forshay

Gregory K. Lawrence

Sutherland Asbill & Brennan LLP

1275 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2415

email: glawrence@sablaw.com

(Counsel for Shell Energy Services Co., LLC)

Peter Meadows Adels

Charles McPhedran

117 South 17" St., Ste 1801
Philadelphia, PA 19103

e-mail: meadowsadels@pennfuture.org

(Counsel for Citizens for PA's Future)

Eric Epstein

4100 Hillsdale Rd.
Harrisburg, PA 17112
e-mail; eepstein@igc.apc.org
(Pro Se)

Gregory K. Lawrence

McDermott, Will & Emery

600 13" St., N.W.

Washington, D.C. 20005-3096

(Counsel for Shell Energy Services Co., LLC)



Amy Goid

Shell Energy Services Co., L.L.C.

1221 Lamar, S-1000

Houston, TX 77010

(Counse! for Shell Energy Services Co., LLC)

Charis M. Burak

McNees, Wallace & Nurick

100 Pine St.

Harrisburg, PA 17108

e-mail: cburak@mwn.com

{Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of PA)

Donald A. Kaplan

Leanne M. Bober

Preston Gates Ellis & Rouvelas Meeds LLP
Suite 500

1735 New York Ave, N.W,

Washington, D.C. 20006-5221

e-mail:donc@prestongates.com
(Counsel for PP&L)

Daniel Clearfield, Esquire

Kevin Moody, Esquire

Wolf, Block, Schorr and Solis-Cohen LLP

1650 Arch Street-22™ Fl.

Philadelphia, PA 19103

e-mail: dclearfield@wolfblock.com
kmoody@wolfblock.com

(Counsel for Enron Energy Services, Inc.)

Bernie Ryan

Office of Small Business Advocate
Suite 1102, Commerce Bldg.

300 North Second Street

Harrisburg, PA 17101

(Counsel for Small Business Advocate)

Paul E. Russell

PP&L, Inc.

Two North Ninth St.
Allentown, PA 18101
e-mail: perussell@papl.com
(Counsel for PP&L)

David M. Kleppinger

McNees, Wallace & Nurick

100 Pine St.

Harrisburg, PA 17108

e-mail: dkleppin@mwn.com

(Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of PA)

Gerald Gornish

Wolf, Block, Schorr and Solis-Cohen LLP
1650 Arch Street-22™ Fl.

Philadelphia, PA 19103

e-mail: ggornish@wolfblock.com
(Counsel for Enron Energy Services, Inc.)

John Halsted, Esquire

Gawthrop, Greenwood & Halsted
119 North High Street

West Chester, PA 19381

e-mail: gghlaw@gawthrop.com

{Counsel for East Brandywine Township)

Tanya McCloskey

Irwin A. Popowsky, Esquire

Office of Consumer Advocate

555 Walnut Street

Forum Place, 5" Floor

Harrisburg, PA 17101

e-mail: paoca@ptd.net

(Counsel for Office of Consumer Advocate)




Craig A. Doll, Esquire

214 State Street

Harrisburg, PA 17101-1108
e-mail: cdoll76342@aol.com
(Counsel for Conectiv Energy)

Michael Fiorentino, Esquire
105 North Front St., Ste. 106
Harrisburg, PA 17101

e-mail: mfioren@paonline.com
(Counsel for Clean Air Counsel)

John Will Ongman

Marc Machlin

Pepper Hamilton LL.P
600 Fourteenth St., N.W.
Washington, D.C. 20005

e-mail: ongmanj@pepperlaw.com
machlinm@pepperlaw.com

(Counsel for Amtrak)

Patricia J. Clark, Esquire

Norbert J. Smith, Esquire

Allegheny Energy Supply Company, LLC
Roseytown

RR 12, Box 1000

Greensburg, PA 15601

e-mail: pclark@alleghenyenergy.com

nsmith@alleghenyenergy.com
(Counsel for Allegheny Energy)

Patricia McNamara

6048 Ogontz Avenue
Philadelphia, PA 19141
e-mail: cepal966@acl.com

Joseph Otis Minott, Esquire
135 South 19" Street-Suite 300
Philadelphia, PA 19103
e-mail:joe_minott@cleanair.org

(Counsel for Clean Air Counsel)

Thomas Schmidt, IlI, Esquire
Brian P. Downey, Esquire

Pepper Hamilton LLP

200 One Keystone Plaza

North Front and Market Streets
Harrisburg, PA 17108

e-mail: downeyb@pepperlaw.com
(Counsel for Amtrak)

Kenneth M. Barna, Esquire

Wayne R. Frigard, Esquire

Rubin and Rudman LLP

50 Rowes Wharf

Boston, MA 02110

e-mail: wfrigard@rubinrudman.com

(Counsel for Amtrak)

Phil Bertocci, Esquire
Community Legal Services
1424 Chestnut Street, 4™ FI.
Philadelphia, PA 19102

e-mail: pbertocci@clsphila.org
(Counsel for CEPA, et al.)

Joe Dworetzky, Esquire

Matthew Hamermesh, Esquire
Hangley Aronchick Segal & Pudlin
One Logan Sq. - 27" Fl.
Philadelphia, PA 19103

e-mail: jac@hangley.com

mah@hangley.com
(Counsel for Mid-Atlantic Power Supply)




Christopher J. Townsend, Esq.
Piper Marbury Rudnick & Wolfe
203 N. LaSalle St., #1500
Chicago, IL 60601

e-mail: chris. townsend@piperrudnick.com

John Hall, Esquire

Unruh, Turner, Burke & Frees
17 West Gay Street

West Chester, PA 19381

e-mail: jhall@utbf.com
(Counsel for Wallace Township)

Greg Pastore
619 Pemberton Street
Philadelphia, PA 19147

e-mail: gregpastore@yahoo.com

Carville B. Collins, Esq.

Piper Marbury Rudnick & Wolfe
6225 Smith Ave.

Baltimore, MD 21209-3600

e-mail: carville.collins@piperrudnick.com

Nora Mead Brownell, Commissioner
Pennsylvania Public Utility Commission
Room 116, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Terrance J. Fitzpatrick, Commissioner
Pennsylvania Public Utility Commission
Room 110, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Steve Hershey

Eckert Seamans Cherin & Mellott, LLC
1515 Market St., 9" FI.

Philadelphia, PA 19102

{Counsel for Green Mountain Energy)

John L. Munsch, Esquire
Deborah J. Henry, Esquire
Allegheny Power

800 Cabin Hill Dr.
Greensburg, PA 15601-1689

e-mail: jmungch@alleghenyenergy.com

dhenry l@lleghenyenergy.com
{Counsel for Allegheny Power)

Kenneth L. Mickens, Esquire
Pennsylvania Public Utility Commission
Office of Trial Staff

901 North 7th Street, 3rd Fl.
Harrisburg, PA 17102

e-mail: mickens@puc.state.pa.us
{Counsel for Office of Trial Staff)

Robert Jaffe, Esq.

City Hall - Room 588

Philadelphia, PA 19107

e-mail: lagranger@aol.com

(Counsel for Councilman David Cohen}

John M. Quain, Chairman
Pennsylvania Public Utility Commission
Room 104, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Aron Wilson, Jr., Commissioner
Pennsylvania Public Utility Commission
Room 107, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Robert K. Bloom, Commissioner
Pennsylvania Public Utility Commission
Room 112, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265



Peter Zamore

Green Mountain Energy

Delia W. Stroud
Assistant General Counsel
Capitol of Texas Highway South
Suite 100

PECO Energy Company
Austin, TX 78704

2301 Market Street, §23-1
Philadelphia, PA 19103

(Counsel for PECO Energy Company)

Respectfully submitted,

Jo ](Gaﬁﬁgher 4

eBoeuf, Lamb, Greene & MacRae, LLP
Suite 300, 200 North Third Street
P.O. Box 12105

Harrisburg, PA 17108-2105
(717) 232-8199
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NEW YORK

WASHINGTON, D.C.

ALBANY
BOSTON
DENVER
HARRISBURG
HARTFORD
HOUSTON

JACKSONVILLE
LOS ANGELES

NEWARK
PITTSBURGH
SALT LAKE CITY
SAN FRANCISCO
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Re:

A LIMITED LIABILITY PARTNERSHIP iNCLUDING PROFESSIONAL CORPORATIONS

LEBOEUF, LAMB, GREENE & MACRAE

2C0 NORTH THIRD STREET

SUITE 300
P.O. Box 12105

HARRISBURG, PA 17108-2105

OLDER

VIA HAND DELIVERY

James McNulty, Secretary

Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street

Harrisburg, PA 17120-3265

PECO Ener

{717) 232-8129

FACSIMILE: (717) 232-8720

Q‘UMFNT

November 15, 2000
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LONDON

{A LONDON.BASED
MULTINATIQNAL PARTNERSHIP)

PARIS
BRUSSELS
MOSCOW
RIYADH
(AFFILIATED OFFICE)
TASHKENT
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Company Competitive Default Service Program Biddin

Daocket No. A-110550F0147

Dear Secretary McNulty:

It has come to my attention that the Answer of The New Power Company, Inc.
to the Answer and Protest of Shell Energy Services Company, L.L.C., filed yesterday, did not

include an affidavit. Attached please find a substitute copy with an affidavit. A Certificate of
Service is also enclosed.

Please contact me if you have any questions or concerns about the enclosed.

JG/jtk
Enclosures

cC:

All parties on certificate of service

Marc Manly, Esq.

James L. Malone, III, Esq.

Sincerely,
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CERTIFICATE OF SERVICE

I hereby certify that I have this 15" day of November, 2000, served a true and

correct copy of the foregoing, upon the participants listed below, in accordance with the

requirements of 52 Pa Code § 1.54:

John Hanger

212 Locust Court , Suite 410
Harrisburg, PA 17101

e-mail: hanger@pennfuture.org
(Counsel for Citizens for PA's Future)

Christopher B. Craig

Senate Democratic Appropriations Commitiee
Room 545 Main Capitol Building
Harrisburg, PA 17120

e-mail: ccgraig@dem.pasen.gov

{Counsel for Senator Fumo)

Paul R. Forshay

Gregory K. Lawrence

Sutherland Asbill & Brennan LLP

1275 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2415

email: glawrence@sablaw.com

{Counsel for Shell Energy Services Co., LLC)

Peter Meadows Adels

Charles McPhedran

117 South 17 St., Ste 1801
Philadelphia, PA 19103

e-mail: meadowsadels@pennfuture.org
(Counsel for Citizens for PA's Future)

Eric Epstein

4100 Hillsdale Rd.
Harrisburg, PA 17112
e-mail: eepstein@igc.apc.org
(Pro Se)

Gregory K. Lawrence

McDermott, Will & Emery

600 13" St., N.W.

Washington, D.C. 20005-3096

(Counsel for Shell Energy Services Co., LLC)



Amy Gold

Shell Energy Services Co., L.L.C.

1221 Lamar, S-1000

Houston, TX 77010

(Counsel for Shell Energy Services Co., LLC)

Charis M. Burak

McNees, Wallace & Nurick

100 Pine St.

Harrisburg, PA 17108

e-mail: cburak@mwn.com

(Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of PA)

Donald A. Kaplan

Leanne M. Bober

Preston Gates Ellis & Rouvelas Meeds LLP
Suite 500

1735 New York Ave, N.W.

Washington, D.C. 20006-5221
e-mail:donc@prestongates.com

(Counsel for PP&L)

Daniel Clearfield, Esquire

Kevin Moody, Esquire

Wolf, Block, Schorr and Solis-Cohen LLP
1650 Arch Street-22" Fi.

Philadelphia, PA 19103

e-mail: dclearfield@wolfblock.com

kmoody@wolfblock.com

{Counsel for Enron Energy Services, Inc.)

Bernie Ryan

Office of Small Business Advocate
Suite 1102, Commerce Bldg.

300 North Second Street

Harrisburg, PA 17101

(Counsel for Small Business Advocate)

Paul E. Russell
PP&L, Inc.

Two North Ninth St.
Allentown, PA 18101

e-mail: perussell@papl.com
(Counsel for PP&L)

David M. Kleppinger

McNees, Wallace & Nurick

100 Pine St.

Harrisburg, PA 17108

e-mail: dkleppin@mwn.com

(Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of PA)

Gerald Gornish

Wolf, Block, Schorr and Solis-Cohen LLP
1650 Arch Street-22" Fl.

Philadelphia, PA 19103

e-mail; ggornish@wolfblock.com
(Counsel for Enron Energy Services, Inc.)

John Halsted, Esquire

Gawthrop, Greenwood & Halsted
119 North High Street

West Chester, PA 19381

e-mail: gghlaw@gawthrop.com

(Counsel for East Brandywine Township)

Tanya McCloskey

Irwin A. Popowsky, Esquire

Office of Consumer Advocate

555 Walnut Street

Forum Place, 5" Floor

Harrisburg, PA 17101

e-mail: paoca@ptd.net

(Counsel for Office of Consumer Advocate)




Craig A. Doll, Esquire
214 State Street
Harrisburg, PA 17101-1108

e-mail: ¢doll76342@aol.com
(Counsel for Conectiv Energy)

Michael Fiorentino, Esquire
105 North Front St., Ste. 106
Harrisburg, PA 17101

e-mail: mfioren@paonline.com

(Counsel for Clean Air Counsel)

John Will Ongman

Marc Machlin

Pepper Hamilton LLP

600 Fourteenth St., N.W.

Washington, D.C. 20005

e-mail: ongmanj@pepperlaw.com
machlinm@pepperlaw.com
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

In re; PECO Energy Company : Docket No. A-110550F0147
Competitive Default Service :

Competve e . @@m ETLE‘.’ |

NOV 29 2000
ANSWER OF Y
THE NEW POWER COMPANY, INC. TO THE '/ ( U M -
ANSWER AND PROTEST OF L N T

SHELL ENERGY SERVICES COMPANY, LL.C. | () LD E P

1. NOW COMES The New Power Company, Inc. ("New Power"),
by and through its counsel, to file this Answer in response to the Answer' filed
by Shell Energy Services Co., L.L.C. (“Shell”) on November 3, 2000.

) PECO Complied with Mandatory Procedures for Awarding the
Proposed Contract

2. It is denied that the CDS auction process is flawed and that the
Proposed CDS Agreement is not in the public interest. By way of further
answer, it is denied that PECO failed to comply with the auction process as set

forth in the Joint Settlement Petitions approved by the Public Utility

Although Shell’s filing is titled as an Answer, the introductory paragraph
cites regulations relating to protests, 52 Pa. Code § 5.51, as well as answers. 52 .
Pa. Code § 5.61. This document therefore treats Shell’s filing as both an
Answer and a Protest. This approach is also reasonable because Shell has no
clear basis for filing an “Answer” to a petition for approval of a contract
between two other parties.



Commission (*PUC”) in PECO’s restructuring and merger proceedings. To the
extent that Shell disputes the CDS process set forth in those documents, the
matter has already been adjudicated and cannot be re—litigated Iin the guise of

. contesting a contract awarded through the PUC-approved process. It is further
denied that the auction process should have been delayed while éhell continued
its litigation cqncerning earlier stages in the auction process. The public interest
favors timely implementation of a CDS program. PECO and its customers
should not be held in limbo indefinitely. The PUC rejected Shell’s claims and
specifically advised PECO to proceed with the second phase of the auction -
Process. It is further denied that Shell’s bid during the second phase of the .
auction process should have been presented to the PUC for its consideration.
Finally, it is denied that the PUC’s role at this point in the process is to
determine “the best manner to provide CDS, including the possibility of
multiple CDS providers.” Consistent with the process set forth in the Joint
Settlement Petitions, PECO selected one CDS provider, entered into a contract

with that bidder, and submitted that contract to the PUC.,

3. It is denied that the CDS program and bidding process “is mired
in confusion and is currently the subject of pending and. potentially on-going
régulatory challenges.” It is further denied that Shell has standing in this
matter. Shell is merely a disappointed Iﬁdder .in an auction process. Such
parties do not have standing to challenge the award bf a contract to another
qualifying bidder. Shell’s participation in earlier stages of the bidding process is

irrelevant for purposes of determining its standing in the instant matter. It is



denied that PECO did not engage in meaningful negotiations with all qualifying
bidders. Itis also denied that the second phase of the auction process involved a
“potentially discriminatory price rebid.” All bidders had an equal opportunity
to participate in the auction process and the result was that New Power

submitted the best bid.

4, PECO and New Power have submitted a contract to the PUC. It
is denied that the PUC’s response should be to broker a new round of
negotiations between PECO and potential bidders, What Shell “agrees to” is
irrelevant for purposes of deciding the matter currently before the PUC.
Considering that Shell does not agree to all of the terms and conditions agreed-
to by PECO and New Power, it is unclear whether PECO and Shell could arrive
at a mutually satisfactory agreement if given another opportunity to do so. The
contract (:urrenﬂy before the Commission is contingent on PUC approval of the
contract, as submitted. The PUC should not jeopardize the contract before it in
hopes that PECO could arrive at a “better” agreement with some other supplier
at some point in the future. The public interest favors expeditious
' implementation of a CDS program. Approving the instant contract would

promote that interest.

5. It is denied that the PUC should give any weight to what Shell is
“ready and willing to discuss.” A contract has been submitted to the PUC
pursuant to a PUC-approved process. That contract calls for a single provider

to-be the CDS supplier for PECO. PECO had the authority to decide whether to



contract with multiple suppliers or one provider. The PUC should not second-
guess that decision. The PUC is not a “siper board of directors” for utilities.
6. It is,denied that the PUC’s role at this point in the process is to
" review all of the bids submitted to PECQO, determine “the ‘best deal’ for
consumers” and select a CDS provider(s). PECO followed the process required
by the Joint Settlement Petitions approved by the PUC. Under these
circumstances, Fhe PUC need not and should not undertake some kind of fishing
expedition to determine “how the agreement was developed.” It is denied that
PECO was required to enter into a 'contl_'act with multiple CDS providers. Asa
result, the claim that there is “good cause and support” for that approach is

irrelevant.

7. It is denied that the PUC can accept Shell’s proposal rather than
the contract that has been submitted for PUC approval. 1t is denied that there
were any “infirmities” in the bidding process. Even if there were any
“infirmities,” it is denied that the appropriate remedy would be for the PUC to
approve Shell’s proposal and order PECO to enter into a contract vu.rith Shell. It
ig. specifically denied that PECO was required to obtain PUC approval before
deciding to award the CDS contract tc one provider. The Joint Settlement
Petitions specifically allow. PECO to contract with a single' CDS provider.
Other entities’ preferences for multiple providers cannot be substituted for
PECO’s judgment, properly exercised under the Petitions approved by this

Commission.



II. Second Denial of Alleged Procedural Flaws in the Auction Process

8. 1t is denied that there were any flaws in the auction process.
Shell has already litigated its allegations regarding the first phase of the auction
process, and should not be permitted to re-litigate those claims here. As argued
above, the entire auction process should not be held captive to Shell’s continued

litigation concerning earlier phases of the auction process.

9. As admitted in Shell’s Answer and Protest, the claims made in
this paragraph have already been rejected by the PUC. 'They cannot be re-
litigated in this proceeding. Most of Shell’s paragraph 9 constitutes speculation
as to why the PUC rejected Shell’s claims in that litigation. Such speculation is
irrelevant; the only fact that matters is that Shell’s claims were rejected by the
PUC. The last sentence of Shell’s paragraph 9 constitutes a threat of litigation

to which no response is necessary in a pleading.

10. It is denied that PECO failed to follow the process mandated by
the PUC in its orders approving the Joint Settlement Petitions in the
restructuring and merger proceedings. All bidders had an opportunity to submit
bids, and Shell admits tﬁat it submitted a revised proposal. Shell is merely a
disappointed bidder with no standing to complain that the party awarding -the

contract ¢chose another bidder.

11.  Itis denjed that New Power was in an advantageous position

relative to other bidders in the second phase of the auction process. It is further



denied that the bidders who had already submitted bids needed extensive
additional time to submit revised bids. Shell’s argument seems to be that it
could have offered PECO an even better deal than it did, if it had been given
more time to do so® and if it knew exactly what other bidders were bidding. It
is hard to see why PECO and New Power silould be prejudiced because Shell
did not offer its “best deal.” PECO gave bidders a second opportunity to
submit bids, in order to obtain the best deal for PECO's customers. PECO
should not be p}ini_shed because tl-le time frame for submitting revised bids was

inconvenient for such a large company as Shell.

12.  Itis denied that PECQ failed to comply with the second phase of

the auction process, as established by the PUC-approved auction process.

IO0. Conclusion

13. Tt is denied that Shell’s policy arguments merit any consideration
whatsoever. PECO followed the required auction process and awarded the
contract to New Power, applying the criteria mandated by the PUC-approved
Joint Settlement Petitions. Shell’s allegations in this paragraph represent an

attempt to re-litigate the process that has already been established.

2 Even now, Shell requests additional time to negotiate a deal with PECO.
In paragraph 4(b), Shell states that it is not willing to accept certain terms in the
contract negotiated by PECO and New Power. In paragraph 15, Shell asks this
Commission to “convene brief negotiations.” In paragraph 5, Shell’states that it
is “ready and willing to discuss a division of the CDS function.” At some
‘point, the bidding and negotiating must cease and PECO must be permitted to
enter into an agreement with a CDS provider.



14. It is admitted that the PUC should monitor compliance with its
prior orders, but it is denied that PECO did not comply with the PUC’s orders

in awarding the CDS Agreement.

15. | It is denied that the proposed CDS Agreement is not in the public
interest. It is also denied that the second phase of the auction process was
* flawed. It is further denied that the appropriate remedy for any of Shell’s
allegations is to “convene brief discussions or otherwise order a division of the
CDS function among qualified bidders.” Finally, it is denied that these
“discussions” should have the preordained conclusion that Shell will serve “a

substantial portion of CDS customers under the terms outlined above.”

For all of the foregoing reasoné, the Commission should deny any of the
various types of relief requested by Shell. The Commission should instead

approve the instant contract expeditiously.

Respectfully submitted,

allaghe;
Boeuf, Lamb, Greene & MacRae, LLP
Suite 300, 200 North Third Street

P.O. Box 12105

Harrisburg, PA 17108-2105

(717) 232-8199

DATE: November 14, 2000



AFFIDAVIT
STATE OF CONNECTICUT )
} SS:
COUNTY OF FAIRFIELD )

James L. Malone III, being duly sworn according to law, deposes and says that he
is Vice-President, Law & Government Affairs, of The New Power Company; that he is

authorized to and does make this Affidavit for it; and that the facts set forth in the
foregoing document are true and correct, or are true and correct to the best of his

knowledge, information and belief, and that he expects the said The New Power
Company to be able to prove the same at any hearing hereof.
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James McNulty, Secretary n 1 Za o 1)
. . o o it - By 1 ™
Pennsylvania Public Utility Commission J o U = —
Commonwealth Keystone Building gﬁ =2 I
400 North Street < & 7
Harrisburg, PA 17120-3265 'é‘ -

Re: PECO Energy Company Competitive Default Service Program Biddin
Docket No. A-110550F0147

Dear Secretary McNulty:

It has come to my attention that the Answer of The New Power Company, Inc.
to the Answer and Protest of Clean Air Council, filed yesterday, did not include an affidavit.
Attached please find a substitute copy with an affidavit. A Certificate of Service is also

enclosed.
Please contact me if you have any questions or concerns about the enclosed.
Sincerely,
JG/tk
Enclosures
cC: All parties on certificate of service

Marc Manly, Esq.
James L. Malone, III, Esq.

D
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In re: PECO Energy Company : Docket No. A-110550F0147
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JOCUME
ANSWER OF LL[{CNT
THE NEW POWER COMPANY, INC. FOLDFQ
TO THE ANSWER AND PROTEST OF 3
CLEAN AIR COUNCIL o -
o S .
o o ald
m 2 i
' . >3 Sy
COMES NOW The New Power Company ("New PoweLc);:bywn 7
v (: o ——
and through its counsel, to file this Answer in response to the Answer a‘%ﬂ? =z
= £ T
Protest filed by Clean Air Council ("CAC") on November 8, 2000. :ﬁ ; i
c

1. Admitted.

2. It is denied that CAC has standing to protest the instant

_contract.

3. It is denied that the Public Utility Commission (*PUC”)
has “retained the authority to select the supplier that will provide CDS in the
PECO service territory.” It is denied that PECQ’s role is merely to assess the

| qualified bidders and make a recommendation to the PUC. It is further denied
that PECO is required to _submit all qualified bids to the PUC for its independent

evaluation. The Joint Settlement Petition from PECO’s merger proceeding is a



»

written document that speaks for itself. Simila-rly, the Joint Settlement Petition
from PI'ECO’S restructuring proceeding is a written document that speaks for -
itself, At this point, under the process established in those documents, the
PUC’s role is to review the contract submitted by PECO and its selected
supplier of competitive default service. The Joint Settlement Petitions did not
make the PUC a “super board of directors” with the responsibility of reviewing

bids and ordering PECO to enter into a contract with the bidder selected by the

PUC.

4. It is denied that CAC’s “concerns” merit any
consideration by the PUC. PECO complied with the process established in the
Joint Settlement Petitions approved in its restructuring and merger proceedings.
Contrary to the averments of CAC, the public interest favors approval of the
instant contract because it will result in PECO customers receiving competitive
default service as of January 1, 2001. It is unclear whether Green Mountain
Energy Company (“Green Mountain”) - or any other potential supplier of
competitive default service — could ever enter into a mutually acceptable CDS
agreement with PECO. The PUC should not jeopardize the contract between
PECO and New Power in the hope that some other company might be able to

enter into a “better” contract with PECO.

5. New Power’s bid complied with the environmental
requirements set by PECO in the August 24, 2000 RFP. Environmental impact

is one of several criteria that PECO was to consider in awarding the CDS



Agreement. PECO did consider this factor and selected New Power. It is
denied that the PUC’s role at this point in the process is to act as a “super board
of directors™ second-guessing PECO’s judgment as to the “best” proposal

submitted to it during the second phase of the auction process.

6. It is denied that the PUC can, or should, award the PECO
CDS contract to multiple suppliers, now that PECO and New Power have
entered into a q;'intract. By way of further answer, the Joint Settlement Petitions
explicitly provide for the possibility that PECO could select one suppliér rather
than multiple suppliers of competitive default service. CAC suggests that this
provision be ignored and PECO be required to enter into contracts with multiple
providers. Regardless of CAC’s policy preferences, the instant contract is
consistent with the Joint Settlement Petitions. Finally, New Power notes that
the CDS Agreement submitted for PUC review is contingent on PUC approval

of the contract as submitted.

7. PECO and New Power submitted an executed contract for
PUC approval. It is denied that the PUC’s role at this point in the process is to
compare competing bids and order PECO to enter into a contract with the bidder
preferred by CAC. The public interest favors timely implementation of a CDS
agreement, and this can be achieved by expeditious approval of the instant

contfact.



For all of the foregoing reasbns, the Commission should dismiss

the Protest of CAC and approve the instant contract.

spectfully submitted,

J .Leﬁjlagher 4
Boeuf, Lamb, Greene & MacRae, LLP
Suite 300, 200 North Third Street

P.O. Box 12105

Harrisburg, PA 17108-2105

(717) 232-8199

DATE: November 14, 2000



AFFIDAVIT
STATE OF CONNECTICUT )
) 8S:
COUNTY OF FAIRFIELD )

James L. Malone ITI, being duly sworn according to lav'\/, deposes and says that he
1s Vice-President, Law & Govemment Affairs, of The New Power Company; that he is
authorized to and does make this Affidavit for it; and that the facts set forth in the
foregoing document are true and correct, or are true and correct to the best of his
knowledge, information and belief, and that he expects the said The New Power

Company to be able to prove the same at any hearing hereof.
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Sworn to and subscribed
before me this [__ day of

Novemhe |, 2000.

MM&M%QW

Notary Public

LAURA HAYTMAN
NOTARY PUBLIC
MY COMMISSIVIY ExPIRES SEP. 30, 2003
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CERTIFICATE OF SERVICE

I hereby certify that I have this 15™ day of November, 2000, served a true and

correct copy of the foregoing, upon the participants listed below, in accordance with the

requirements of 52 Pa Code § 1.54:

John Hanger

212 Locust Court , Suite 410
Harrisburg, PA 17101

e-mail: hanger@pennfuture.org
(Counsel for Citizens for PA's Future)

Christopher B. Craig

Senate Democratic Appropriations Committee
Room 545 Main Capitol Building
Harrisburg, PA 17120

e-mail: ccgraig@dem.pasen.gov

(Counsel for Senator Fumo)

Paul R. Forshay

Gregory K. Lawrence

Sutherland Asbill & Brennan LLP

1275 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2415

email: glawrence@sablaw.com

(Counsel for Shell Energy Services Co., LLL.C)

Peter Meadows Adels
Charles McPhedran

117 South 17" St., Ste 1801
Philadelphia, PA 19103

e-mail: meadowsadels@pennfuture.org
(Counsel for Citizens for PA's Future)

Eric Epstein
4100 Hillsdale Rd.
Harrisburg, PA 17112

e-mail: eepstein@igc.apc.org
(Pro Se)

Gregory K. Lawrence

McDermott, Will & Emery

600 13" St., N.W.

Washington, D.C. 20005-3096

{Counsel! for Shell Energy Services Co., LLC)



Amy Gold

Shell Energy Services Co., L.1..C.

1221 Lamar, S-1000

Houston, TX 77010

(Counsel for Shell Energy Services Co., LLC)

Charis M. Burak

McNees, Wallace & Nurick

100 Pine St.

Harrisburg, PA 17108

e-mail: cburak@mwn.com

(Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of PA)

Donald A. Kaplan

Leanne M. Bober

Preston Gates Ellis & Rouvelas Meeds LLP
Suite 500

1735 New York Ave, N.W,

Washington, D.C. 20006-5221
e-mail:donc@prestongates.com

(Counsel for PP&L)

Daniel Clearfield, Esquire

Kevin Moody, Esquire

Wolf, Block, Schorr and Solis-Cohen LLP

1650 Arch Street-22™ FI.

Philadelphia, PA 19103

e-mail: dclearfield@wolfblock.com
kmoody@wolfblock.com

(Counsel for Enron Energy Services, Inc.)

Bernie Ryan

Office of Small Business Advocate
Suite 1102, Commerce Bldg.

300 North Second Street

Harrisburg, PA 17101

{Counsel for Smail Business Advocate)

Paul E. Russell

PP&L, Inc.

Two North Ninth St.
Altentown, PA 18101
e-mail: perussell@papl.com
(Counsel for PP&L)

David M. Kleppinger

McNees, Wallace & Nurick

100 Pine St.

Harrisburg, PA 17108

e-mail: dkleppin@mwn.com

(Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of PA})

Gerald Gornish

Wolf, Block, Schorr and Solis-Cohen LLP
1650 Arch Street-22" Fl.

Philadelphia, PA 19103

e-mail: ggornish@wolfblock.com
(Counsel for Enron Energy Services, Inc.)

John Halsted, Esquire

Gawthrop, Greenwood & Halsted

119 North High Street

West Chester, PA 19381

e-mail: gghlaw@gawthrop.com
{Counsel for East Brandywine Township}

Tanya McCloskey

Irwin A. Popowsky, Esquire

Office of Consumer Advocate

555 Walnut Street

Forum Place, 5" Floor

Harrisburg, PA 17101

e-mail: paoca@ptd.net

(Counsel for Office of Consumer Advocate)




Craig A. Doll, Esquire

214 State Street

Harrisburg, PA 17101-1108
e-mail: cdoll76342@aol.com
(Counsel for Conectiv Energy)

Michael Fiorentino, Esquire

105 North Front St., Ste. 106
Harrisburg, PA 17101
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(Counsel for Amtrak)

Patricia J. Clark, Esquire
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Roseytown

RR 12, Box 1000
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(Counsel for Allegheny Energy)

Patricia McNamara
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Philadelphia, PA 19141
e-mail; cepal966@aol.com

Joseph Otis Minott, Esquire
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e-mail:joe_minoti@cleanair.org
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Thomas Schmidt, III, Esquire
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Pepper Hamilton LLP

200 One Keystone Plaza
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Rubin and Rudman LLP
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e-mail: wfripard@rubinrudman.com
(Counsel for Amtrak)
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Community Legal Services
1424 Chestnut Street, 4™ Fl.
Philadelphia, PA 19102
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Piper Marbury Rudnick & Wolfe

203 N. LaSalle St., #1500
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e-mail: chris.townsend@piperrudnick.com

John Hall, Esquire

Unruh, Turner, Burke & Frees
17 West Gay Street

West Chester, PA 19381

e-mail; jhall@utbf.com
(Counsel for Wallace Township)

Greg Pastore

619 Pemberton Street
Philadelphia, PA 19147

e-mail: gregpastore@yahoo.com

Carville B. Collins, Esq.

Piper Marbury Rudnick & Wolfe

6225 Smith Ave,

Baltimore, MD 21209-3600

e-mail: carville.collins@piperrudnick.com

Nora Mead Brownell, Commissioner
Pennsylvania Public Utility Commission
Room 116, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3263

Terrance J. Fitzpatrick, Commissioner
Pennsylvania Public Utility Commission
Room 110, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

John L. Munsch, Esquire

Deborah J. Henry, Esquire

Allegheny Power

800 Cabin Hill Dr.

Greensburg, PA 15601-1689

e-mail: jmunsch@alleghenyenergy.com
dhenryl@lleghenyenergy.com

(Counsel for Allegheny Power)

Kenneth L. Mickens, Esquire
Pennsylvania Public Utility Commission
Office of Trial Staff

901 North 7th Street, 3rd F1.
Harrisburg, PA 17102

e-mail: mickens@puc.state.pa.us
(Counsel for Office of Trial Staff)

Robert Jaffe, Esq.

City Hall - Room 588

Philadelphia, PA 19107

e-mail: lagranger@aol.com

(Counsel for Councilman David Cohen)

John M. Quain, Chairman
Pennsylvania Public Utility Commission
Room 104, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Aron Wilson, Jr., Commissioner
Pennsylvania Public Utility Commission
Room 107, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265

Robert K. Bloom, Commissioner
Pennsylvania Public Utility Commission
Room 112, North Office Building

P.O. Box 3265.

Harrisburg, PA 17105-3265



Steve Hershey

Eckert Seamans Cherin & Mellott, LLI.C
1515 Market St., 9" Fl.

Philadelphia, PA 19102

(Counsel for Green Mountain Energy)

Delia W. Stroud

Assistant General Counsel

PECO Energy Company

2301 Market Street, §23-1
Philadelphia, PA 19103

(Counsel for PECO Energy Company}

Peter Zamore

Green Mountain Energy

Capitol of Texas Highway South
Suite 100

Austin, TX 78704

Respectfully submitted,

(J ohn/K_Gattagher //
oeuf, Lamb, Greene & MacRae, LLP
Suite 300, 200 North Third Street
P.O. Box 12105
Harrisburg, PA 17108-2105
(717) 232-8199
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P ECO E N E R PECG Energy Company
2301 Market Street
PO Box 8699
Philadelphia, PA 19101-B699
215 841 5544

Fax 215 668 3389

Direct Dial: 215 841 4257
November 17, 2000

Via Hand Delivery
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James McNulty, Secretary U/WE/' r-;{-y = o
Pennsylvania Public Utility Commissigrn O ! T 7:_1__; - ¥ ﬂ:,
Commonwealth Keystone Building D I GE T o«
400 North Street /P e’ f; o
Harrisburg, PA 17120 S o
= o
RE:

PECO Energy Company Competitive Default Service Program Biddin
PUC Docket No. A-110550 FC147

Dear Secretary McNulty:

Enclosed for filing with the Commission are an original and three copies of
PECO Energy's response to the Answer and Protest of the Clean Air Council
to the Joint Petition for Approval of Competitive Default Service Agreement
filed by PECO Energy and New Power in the above-referenced docket.

As proof of filing, please date stamp and return the extra copy of this cover
letter in the enclosed return envelope.

Sincerely,
Db, (0 Llvusl

Delia W. Stroud
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. . . Do 5T
cc.  John M. Quain, Chairman — Hand Delivery <o -
Nora Mead Brownell, Commissioner— Hand Delivery C";n = =
Aaron Wilson, Jr., Commissioner— Hand Delivery S & :ﬂ
Terrance J. Fitzpatrick, Commissioner— Hand Delivery o e hed
Robert K. Bloom, Commissioner— Hand Delivery =

Patricia Burket, Law Bureau — Hand Delivery

Tanya McCloskey, Office of Consumer Advocate — Hand Delivery
Certificate of Service — Regular U.S. Mail
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE: PECO ENERGY COMPANY COMPETITIVE :
DEFAULT SERVICE PROGRAM BIDDING

<44 st
: DOCKET NO. A-11§550 F%‘M‘?_‘:._i
. =

o= i
dr £ o
> - A
ANSWER OF PECO ENERGY COMPANY DL, = T
TO THE ANSWER AND PROTEST OF CLEAN AIR COUNCIL»:E, 2 o
e £ i
= P A
1.

the

m
PECO Energy Company (“PECO” or “the Company”) files this Answer in respo:&se to
Answer and Protest filed by Clean Air Council (“CAC”) on November 8, 2000, in the above-

captioned proceeding,

It is denied that CAC has standing to protest the Competitive Default Services (“CDS™)

Agreement ﬁl{;:j by PECO and the New Power Company, Inc. (*

18, 2000. OC {/

3. Ttis denied that the Public Utility Commission (“PUC or “the Commission’) has “retained
the authority to select the supplier that will provide CDS in the PECO service territory.” By
way of further answer, PECO states that Paragraph 52a of the Commission-approved Merger
Settlement referenced by CAC refers to the first stage of the CDS process, not to the bilateral
process which 1s described in Paragraphs 52b and 52c¢ of that document. In marked contrast

to Paragraph 52a’s explicit provision that in the first stage “[t]he winning bidder will be
selected by the PUC . . .”, the bilate.ral process established by Paragraphs 52 b and ¢
contemplated a PECO-designed and administered process in which PECO would attempt to

negotiate a definitive CDS Agreement. It is denied that PECO’s role is merely to “assess the

P167291



qualified bidders and make a recommendation to the PUC.” It 1s further denied that PECO is
required to submit all qualified bids to the PUC for its independent consideration. On the
contrary, under the process established in the Merger Settlement, the PUC’s role is to review

any CDS Agreement filed by PECO Energy and its selected CDS provider.

It is denied that CAC’s “concerns™ merit any consideration by the PUC. PECO Energy
complied with the process established in the Merger Settlement. The process PECO Energy
e¢stablished treated all bidders equally. Throughout the process, PECO Energy maintained
strict confidentiality and did not discuss the specifics of any bid with the other bidders.
PECO Energy set forth clear rules and deadlines which were communicated uniformly to all
participants. All participants were afforded the equal opportunity to hold conference calls
and/or face-to-face meetings with PECO Energy at their option. Contrary to the averments
of CAC, the public interest favors approval of the PECO/New Power CDS Agreement, as it

will provide all PECO CDS customers discounted rates as of January 2001.

. In full compliance with PECO’s Commission-approved 1998 Electric Restructuring
Settlement, Section 17 of the filed PECO/New Power CDS Agreement requires that not less
than two percent of New Power’s energy for CDS Customers will be generated from
renewable resources. To suggest, therefore, that New Power’s fully compliant bid is inferior

and should be rejected on environmental grounds is erroneous.

. It is denied that the PUC can, or should, award the PECO CDS contract to multiple suppliers

after PECO and New Power have executed a CDS Agreement. By way of further answer, the



Merger Settlement does not require that PECO reach a definitive CDS Agreement with any

supplier. Moreover, the document explicitly provides for the possibility that PECO Energy

could, in any event, select one supplier, rather than multiple suppliers, of competitive default

service.

7. It is denied that the PUC’s role is to “evaluate all qualifying proposals.” Rather, the
Commission’s role is to review the executed CDS Agreement filed by PECO Energy and

New Power. The public interest favors timely implementation of CDS by approving the filed

CDS Agreement, which provides discounted rates to all CDS Customers.

For all of the foregoing reasons, the Commission should dismiss the Answer and Protest of CAC

and approve, as in the public interest, the CDS Agreement filed by PECO and New Power.

Respectfully submitted:
Debves (0 dpudd
Delia W. Stroud, Esquire
PECO Energy Company
2301 Market Street

P.O. Box 8699
Philadelphia, PA 19101-8699
delia.stroud@exeloncorp.com
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VERIFICATION

I, Delia W. Stroud, hereby declare that I am an attorney with PECO Energy Company; that as
such [ am authorized to make this verification on its behalf; that the facts set forth in the foregoing
Pleading are true to the best of my knowledge, information and belief, and that I make this verification

subject to the penalties of 18 Pa. C.S. §4904 pertaining to false statements to authorities.

Date:  November 17, 2000 82@““ W W

Delia W. Stroud
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing document on the following in the
matter of PECO Energy Company's Competitive Default Service Program Bidding.

John Hanger

212 Locust Court, Suite 410
Harrisburg, PA 17101

email: hanger@pennfuture.org

(Counsel for Citizens for Pennsylvania’s
Future)

Christopher B. Craig

Senate Democratic Appropriations Committee
Room 545, Main Capitol Building
Harrisburg, PA 17120

email: ccraig@dem.pasen.gov

{Counsel for Senator Fumo)

Randy McCrea

Shell Energy Services Co., L.L.C.
1221 Lamar, S-1000

Houston, TX 77010

(Counsel for Shell Energy Services Company,
L.L.C)

Charis M. Burak

McNees, Wallace & Nurick

100 Pine Street

Harrisburg, PA 17108

email: cburak@mwn.com

(Counsel for Philadelphia Area Industrial
Energy Users Group & Counsel to the
Industrial Energy Consumers of Pennsylvania)

Paul E. Russell

PP&L, Inc.

Two North Ninth Street
Allentown, PA 18101

email: perussell@papl.com
(Counsel for PP&L)

P165829

Peter Meadows Adels
Charles McPhedran

117 South 17" St., Suite 1801
Philadelphia, PA 19103
Email: meadowsadels@pennfuture.org
(Counsel for Citizens for Pennsylvania’s
Future) '

= .
2 8 w
Eric Epstein 2 B f:;
4100 Hillsdale Road P — %’ﬂ
Harrisburg, PA 17112 2o 7L
Email: eepstein@ige.apcorg o B %=
. 3 34
(Pro Se) 2" 9 g
AP
=

Gregory K. Lawrence
McDermott, Will & Emery
600 13" Street, N.W.
Washington, D.C. 20005-3096
(Counsel for Shell Energy Services Company,
LLC

David M. Kleppinger

McNees, Wallace & Nurick

100 Pine Street

Harrisburg, PA 17108

Email: dkleppin@mwm.com

(Counsel for Philadelphia Area Industrial
Energy Users Group

& Counsel to the Industrial Energy Consumers
of Pennsylvania)

Donald A. Kaplan
Leanne M. Bober
Preston Gates Ellis & Rouvelas Meeds LLP
Suite 500

1735 New York Ave.,, NW
Washington, DC 20006

Email: donk@prestongates.com
(Counsel for PP&L)
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Gerald Gornish

Wolf, Block, Schorr and Solis-Cohen LLP
1650 Arch Street - 22" Fl.

Philadelphia, PA 19103

email: ggomish@wolfblock.com
(Counsel for Enron Energy Services, Inc.)

John Halsted, Esquire

Gawthrop, Greenwood & Halsted

119 North High Street

West Chester, PA 19381

email: gghlaw@gawthrop.com
(Counsel for East Brandywine Township)

Tanya McCloskey/ Irwin A. Popowsky,
Esquire

Office of Consumer Advocate

555 Walnut Street

Forum Place, 5" Floor

Harrisburg, PA 17101

email paoca@ptd.net

(Counsel for Office of Consumer Advocate)

Joseph Otis Minott, Esquire

135 South 19" Street- Suite 300
Philadelphia ,PA 19103

email: joe minott@cleanair.org
(Counsel for Clean Air Counsel)

Thomas Schmidt, III, Esquire/
Brian P. Downey, Esquire
Pepper Hamilton LLP

200 One Keystone Plaza

North Front and Market Streets
Harrisburg, PA 17108

email: downeyb@pepperlaw.com
(Counsel for Amtrak)

Daniel Clearficld, Esquire

Kevin Moody, Esquire

Wolf, Block, Schorr and Solis-Cohen LLP

1650 Arch Street - 22™ FL.

Philadelphia, PA 19103

Email: dclearfield@wolfblock.com
kmoody@wolfblock.com

{Counsel for Enron Energy Services, Inc.}

Bemnie Ryan

Office of Small Business Advocate
Suite 1102, Commerce Bldg.

300 North Second Street

Harrisburg, PA 17101

(Counsel for Small Business Advocate)

Craig A. Doll, Esquire

214 State Street

Harrisburg, PA 17101-1108
Email: cdoll76342(@aol.com
(Counsel for Conectiv Energy)

Michael Fiorentino, Esquire

105 North Front Street; Suite 106
Harrisburg, PA 17101

Email: mfioren@paonline.com
(Counsel for Clean Air Counsel)

John Will Ongman

Marc Machlin

Pepper Hamilton LLP

600 Fourteenth St., NW

Washington, DC 20005

Email: ongmanj@pepperlaw.com
Machlinm@pepperiaw.com

(Counsel for Amtrak)



Kenneth M. Barna, Esquire

Wayne R. Frigard, Esquire

Rubin and Rudman LLP

50 Rowes Wharf

Boston, MA 02110

email: wirigard@rubinrudman.com
(Counsel for Amtrak)

Phil Bertocci, Esquire
Community Legal Services, Inc.
1424 Chestnut Street, 4" FI,
Philadelphia, PA 19102

email: pbertocci@clsphila.org
(Counsel for CEPA, et al.)

Joe Dworetzky, Esquire/Matthew Hamermesh,
Esquire
Hangley Aronchick Segal & Pudlin
One Logan Squire - 27" F.
Philadelphia, PA 19103
email: jad@hangley.com
mah@hangley.com
(Counsel for Mid-Atlantic Power Supply)

John L. Munsch, Esquire

Deborah J. Henry, Esquire

Allegheny Power

800 Cabin Hill Drive

Greensburg, PA 15601-1689

email: jmunsch@alleghenyenergy.com
dhenryl@alleghenyenergy.com

(Counsel for Allegheny Power)

Kenneth L. Mickens, Esquire
Pennsylvania Public Utility Commuission
Office of Trial Staff

901 North 7" Street, 3" Fl.

Harrisburg, PA 17102

email mickens@puc.state.pa.us
(Counsel for Office of Trial Staff)

Robert Jaffe, Esq.

City Hall — Room 588

Philadelphia, PA 19107

email: lagranger@aol.com

(Counsel for Councilman David Cohen)

Patricia J. Clark, Esquire

Norbert J. Smith, Esquire

Allegheny Energy Supply Company, LLC

Roseytown

RR 12, Box 1000

Greensburg, PA 15601

Email: pclark@alleghenyenergy.com
Nsmith2(@alleghenyenergy.com

(Counsel for Allegheny Energy)

Patricia McNamara

6048 Ogontz Avenue
Philadelphia, PA 19141
Email: cepal 966@aol.com

Christopher J. Townsend, Esq.

Piper Marbury Rudnick & Wolfe

203 N. LaSalle St, #1500

Chicago, IL 60601

Email: chris.townsend@piperrudnick.com

John Hall, Esquire

Unruh, Tumer, Burke & Frees
17 West Gay Street

West Chester, PA 19381

Email: jhall@utbf.com
(Counsel for Wallace Township)

Greg Pastore

619 Pemberton Street
Philadelphia, PA 19147

Email: gregpastore@yahoo.com

Carville B. Collins, Esq.

Piper Marbury Rudnick & Wolfe

6225 Smith Ave

Baltimore, MD 21209-3600

Email: carville.collins@piperrudnick.com



John M. Quain, Chajrman

Pennsylvania Public Utility Commission
Room 104, North Office Building

P.O. Box 3265

Harmisburg, PA 17105-3265

Aron Wilson, Jr., Commissioner
Pennsylvania Public Utility Commission
Room 107, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Robert K. Bloom, Commissioner
Pennsylvania Public Utility Commission
Room 112, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Peter Zamore

Green Mountain Energy

Capitol of Texas Highway South
Suite 100

Austin, TX 78704

Dated: November 17, 2000

Nora Mead Brownell, Commissioner
Pennsylvania Public Utility Commission
Room 116, North Office Building

P.O. Box 3265

Harmsburg, PA 17105-3265

Terrance J. Fitzpatrick, Commissioner
Pennsylvania Public Utility Commission
Room 110, North Office Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Steve Hershey

Eckert Seamans Cherin & Mellott, LLC
1515 Market Street 9* Floor
Philadelphia, PA 19102

{Counsel for Green Mountain Energy)
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Legal Department
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James W, Durham
Senior Vica President
and General Counsal

Edward J, Cullen, Jr.
Deputy General Counsel

Sandra H. Byrne
Legal Administrator

Paul R. Bonney
Ellen M. Cavanaugh
Jessica N. Cone
Todd D. Cutler
Harvey B. Dikter
Susan Sciemanna Foeh!
Vilna Waldron Gaston
Gregory Golazeski
John C. Halderman
Mary McFall Hopper
Conrad O. Kattner
Kristopher Keys
Jeffrey J. Norton
Mark B. Peabody
Roslyn G. Pollack
H. Aifred Ryan
Wendy Schermer
Richard 5. Schlegel
Jenny P Shulbank
Ward L. Smith
Delia W, Stroud
Ronald L. Zack
Assistant General Counsal

PECO ENERGY

PECO Energy Company
2301 Market Street

PO Box 8699

Philadelphia, PA 19101-8699
216 841 5544

Fax 215 568 3389
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JUUMENT
FOLDER

Via Hand Delivery

James McNulty, Secretary
Pennsylvania Public Utility Commission

Commonwealth Keystone Building

400 North Street
Harrisburg, PA 17120

PECO Energy Company Competitive Default Service Program Bidding
PUC Docket No. A-110550 FO147

RE:

Dear Secretary McNulty:

Enclosed for filing with the Commission are an criginal and three copies of
PECO Energy's response to the Answer of Shell Energy to the Joint Petition

for Approval of Competitive Default Service Agreement filed by PECO Energy
and New Power in the above-referenced docket.

As proof of filing, please date stamp and return the extra copy of this cover
letter in the enclosed return envelope.

Sincerely,
D) i, b Frod) 2 3
= = o
Delia W. Stroud ‘2; = 0
;r’ '__& —1 ;.E
Se m
DWS/jap LR
o .
=3 o Lo
cc.  John M. Quain, Chairman — Hand Delivery = =
Nora Mead Brownell, Commissioner— Hand Delivery <

Aaron Wilson, Jr., Commissioner— Hand Delivery
Terrance J. Fitzpatrick, Commissiocner~ Hand Delivery
Robert K. Bloom, Commissioner— Hand Delivery
Patricia Burket, Law Bureau — Hand Delivery

Tanya McCloskey, Office of Consumer Advocate — Hand Delivery
Certificate of Service — Regular U.S. Mall
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November 17, 2000



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE: PECO ENERGY COMPANY COMPETITIVE :
DEFAULT SERVICE PROGRAM BIDDING : DOCKET NO. A-110550 ¥0147

RESPONSE OF PECO ENERGY COMPANY TO THE ANSWER OF SHELL ENERGY
COMPANY, L.L.C. TO THE JOINT PETITION FOR APPROVAL OF COMPETITIVE
DEFAULT SERVICE AGREEMENT,

I. Pursuant to 52 Pa. Code §§ 5.51 and 5.61, PECO Energy Company (“PECO Energy” or
“the Company”) files its Response to the Answer' of Shell Energy Services Company,
L.L.C. (“Shell Energy™) filed November 3, 2000, in the above-captioned proceeding.

1) OCKETE)

I. PECO ENERGY’S BILATERAL CDS PROCESS COMPLIED WITH THE NOV 29 2000
RESTRUCTURING AND MERGER SETTLEMENT REQUIREMENTS

2. Ttis denied that PECO Energy’s CDS bilateral process was flawed, rather the process

complied with Commission-approved Restructuring and Merger Settlement*’j O C U M E N T
requirements. It is further denied that the bilateral process should have been &l@e&i_ D E R
until the Public Utility Commission (“PUC” or “Commission”) ruled on Shell Energy’s

Petition for Reconsideration. By way of further answer, the Company notes that in an

August 22, 2000 Secretarial Letter, the Commission: (i) rejected as non-conforming

Shell Energy’s CDS bid submitted pursuant to PECO Energy’s April 6, 2000 Request

for Proposal (“RFP”); and (i1) directed PECO Energy to proceed with the @latera@DSm

.._—

1
stage. By way of further answer, the Commission on November 1, 2000 cgmed Stell -

:n_, =

Energy’s Petition for Reconsideration and Shell Energy should not be allogged to

o

@ T

= 2

I
s

GEAl

! As Shell Energy cited both the regulatlons relating to protests (52 Pa. Code §5.51) and to answers:ﬁ2 Pa. @Ude
§5.61) Shell Energy’s “Answer” is an “Answer and Protest.”

P166740



relitigate those claims here. It is further denied that the price rebid opportunity provided
uniformly to all three bidders “acted to the detriment of Shell.” Tt is further denied that
PECO Energy conducted “no meaningful negotiations™ with Shell Energy. PECO
Energy held with each of the three bidders conference calls and/or face-to-face meetings,
at the bidder’s option, to enable PECO Energy to evaluate the respective bids and select
a winning bidder. It is further denied that PECO Energy should have presented Shell
Energy’s bid to the Commission. Rather, the CDS bilateral process established under
Paragraph 52(b) of PECO Energy’s Commission-approved June 22, 2000 Merger
Settlement contemplated a PECO Energy-established process pursuant to which PECO
Energy would enter into good faith bilateral negotiations in an attempt to reach a
definitive CDS Agreement. Under the Merger Settlement provisions, PECO Energy was
not required to enter into a CDS Agreement, but committed to file with the Commission
any CDS Agreement which did result. PECO Energy has fully complied with that
requirement. By way of further answer, the Company avers that Shell Energy was well
aware from a September 14, 2000 e-mail sent to all the bidders that PECO Energy, not
the PUC, would select one successful bidder with whom the Company would attempt to
negotiate a definitive, bilateral CDS agreement, Notably, during the process, neither
Shell Energy nor any bidder challenged in any way PECO Energy’s right to select the

winning bidder.

It is denied that the CDS program and bilateral bidding process “is mired in confusion
and the subject of pending and potentially on-going regulatory challenges.” Rather,

Shell Energy and Green Mountain’s challenges each amount to no more than a losing



bidder’s efforts to undermine a legitimate bilateral competitive bid process. As stated in
Paragraph 2 above, it is also denied that the uniformly provided price rebid opportunity
was “potentially discriminatory™ to Shell Energy and that Shell Energy “had no
opportunity to arrive at the most advantageous proposal, including price. . ..” On the
contrary, given that Shell Energy had submitted CDS bids to PECO Energy’s Apnil 6,
2000, Request for Proposal (“RFP”) as well as to PECO Energy’s August 24, 2000 RFP,
Shell Energy had over five months to offer meaningful discounted rates for CDS

Customers, an opportunity it repeatedly declined to exercise.’

4. Asto Shell Energy’s “desire to be competitive” in this process, it had ample opportunity
during the competitive bidding process to offer its most competitive bid. The bid offered
by Shell Energy during the process was not, however, as competitive as New Power’s
winning bid. Furthermore, that Shell Energy now belatedly offers CDS Customers a 2%
discount off of PECO Energy’s shopping credit is irrelevant for the purposes of
approving the PECO/New Power CDS Agreement filed with the PUC. Moreover, as
evidenced by the exceptions Shell Energy listed in Paragraph 4, subsection (b) of its
Answer, unlike with PECO Energy and New Power, it is uncertain whether PECO
Energy and Shell Energy even would be able to reach a defimitive CDS Agreement under

any circumstances.

5. It is denied that the Commuission should “mandate” that PECO Energy enter into further

discussions with Shell Energy or “order a division of the CDS function.” As

*Shell Energy only offered a discount of .06¢ off of the shopping credit for Rate R customers with loads of over 500
k'Wh in the summer.



contemplated by Paragraphs 52 (b) and (c) of the Merger Settlement, in the bilateral
CDS stage, PECO Energy was not required to enter into any definitive CDS Agreement,
much less multiple agreements. If, however, PECO Energy did reach a definitive CDS
Agreement, the PUC’s role in the bilateral stage was to modify, reject or approve any
agreement so filed. In an effort to increase the likelihood of success for the CDS
bilateral process, PECO Energy allowed bidders to submit bids to serve the entire CDS
load or “a specified portion thereof” (Paragraph N2 of the August 24, 2000 RFP). In the
event PECO Energy had received qualified bids only for portions of the CDS load, the
Company would have been willing to try to negotiate definitive agreements with more
than one bidder so as to cover the entire CDS load. That, however, was not the case, as
each of the bidders submitted bids to serve the entire CDS load. To undo the good faith,
equitable process which resulted in New Power and PECO Energy’s filed agreement by
retroactively dividing the load among all the bidders would be grossly unfair to New

Power and would undercut the effectiveness of any future bid process.

Tt is denied that the Commission’s proper role in the bilateral CDS process is to “review
the bidding process and the proposals from qualified bidders that followed PECO
Energy’s bilateral bid rules.” Rather, as stated in Paragraph 5 above, the Commission
role is to accept, modify or reject the filed CDS Agreement PECO Energy negotiated in
its bilateral process. Furthermore, even if the Commission were to review all three bids
timely provided pursuant to PECO Energy’s bilateral bid rules, the Company submits
that the PUC would select New Power’s bid as the one most favorable for the CDS

Customers, as New Power’s bid was the only bid providing a meaningful discount to all



the CDS Customers.

For reasons stated in Paragraph 5 above, it is denied that the Commission can accept
Shell Energy’s belated proposal rather than the CDS Agreement filed by PECO Energy
and New Power. It is further denied that there were any “infirmities” in the CDS
process. Under the Merger Settlement, PECO Energy was not required to reach any
definitive CDS agreement and was specifically permitted to negotiate a contract with
only one bidder. Moreover, the Merger Settlement did not require that PECO Energy

receive PUC approval before selecting one winning bidder.

II. FURTHER DENIAL OF BILATERAL CDS PROCESS FLAWS

8.

10.

For reasons stated previously, it is denied that the CDS bilateral bid process was flawed.
Furthermore, Shell Energy’s Petition for Reconsideration concerning the Commission’s
actions in the first stage of the CDS process was denied and Shell Energy should not be

allowed to relitigate those claims here.

As stated above, Shell Energy should not be permitted to relitigate here its claims

concerning the first CDS stage, which the Commission has already rejected.

It is denied that “the bidding rules changed at the eleventh hour without sufficient time
for bidders to react appropriately.” By way of further answer, PECO Energy notes that

Shell Energy had over five months to consider the pricing for its CDS bid.
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12.

It is denied that the price rebid opportunity provided uniformly to all three bidders who
had already submitted proposals provided “an undue and strategic advantage” to New
Power “at the expense” of Shell Energy. It is further denied that Shell Energy did not
have “sufficient time to analyze its options, seek management approval and respond to
PECO Energy.” As noted in Paragraph 3 above, Shell Energy had submitted bids in
response to both the April and the August RFPs and accordingly had over five months to
“analyze its options” and “seck management approval.” Shell Energy’s real issue is not
any lack of time. Rather, Shell Energy seems to be claiming that because it now knows

someone offered a better deal, it should be given the chance to go back and rebid.

It is denied that PECO Energy did not conduct “meaningful negotiations” with Shell
Energy. As noted in Paragraph 2, PECO Energy held conference calls and/or face-to-
face meetings, at the bidder’s option, with each bidder to enable PECO Energy to
evaluate the respective bids and select a winning bidder. It is admitted that PECO
Energy established the “rules of engagement” for the bilateral CDS bid process. As
contemplated in the Merger Settlement, the bilateral process was to be established and
administered by PECO Energy. As for Shetl Energy’s claim that PECO Energy refused
to “discuss CDS implementation alternatives” and “meaningful options that could
benefit residential customers,” PECO submits that it did refuse to entertain Shell
Energy’s request for delaying the initiation of the CDS program beyond January, 2001, a
request that Shell Energy repeats in Paragraph 5 of its Answer. The delay requested by

Shell Energy hardly constitutes an “implementation alternative” that would “benefit



...customers”.

13. It is denied that Shell Energy’s “policy” position has any relevance to PECO Energy and
New Power’s Joint Petition. The PECO Energy -established bilateral process under
which PECO Energy selected the winning bidder fully complies with the Merger

Settlement.

14. For reasons stated previously, it is denied that the bilateral CDS process was flawed.

15. It is denied the CDS Agreement is not in the public interest. For reasons stated above, it
is further denied that an appropriate remedy for any of Shell Energy’s allegations is to

*divide” the CDS function among the bidders.

For all of the foregoing reasons, the Commission should deny all of the various types of relief
requested by Shell Energy and should instead approve, as in the public interest, the CDS
Agreement as filed by PECO Energy and New Power.

Respectfully submitted:

Dobin .4 Troud

Delia W. Stroud

Associate General Counsel
PECO Energy Company

2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699
delia.stroud@exeloncorp.com

November 17, 2000
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VERIFICATION

1, Delia W_ Stroud, hereby declare that [ am an attorney with PECO Energy Company; that as

such I am authorized to make this verification on its behalf; that the facts set forth in the foregoing

Pleading are true to the best of my knowledge, information and belief, and that I make this verification

subject to the penalties of 18 Pa. C.S. §4904 pertaining to false statements to authorities.

Date: November 17, 2000
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Delia W. Stroud
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CERTIFICATE OF SERVICE

I hereby certify that T have this day served the foregoing document on the following in the
matter of PECO Energy Company's Competitive Default Service Program Bidding.
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Harmisburg, PA 17101 117 South 17" St., Suite 1801

email: hanger@pennfuture.org Philadelphia, PA 19103

(Counsel for Citizens for Pennsylvania’s Email: meadowsadels@pennfuture.org

Future) (Counsel for Citizens for Pennsylvania’s
Future)

Christopher B. Craig Eric Epstein

Senate Democratic Appropriations Committee 4100 Hillsdale Road

Room 545, Main Capitol Building Harrisburg, PA 17112 w Q.
Harrisburg, PA 17120 Email: eepstein@igc.apc.org o ‘_f: 4'
email: ccraig@dem.pasen.gov (Pro Se) A 2 ok
(Counsel for Senator Fumo) Fg = O
el for Senato = ¥ oom
<= -
Randy McCrea Gregory K. Lawrence ho 2 ”%
Shell Energy Services Co., L.L.C. McDermott, Will & Emery 2 = ‘Efj
1221 Lamar, S-1000 600 13" Street, N.W. = )
Houston, TX 77010 e

Washington, D.C. 20005-3096 =

(Counsel for Shell Energy Services Company,  (Counsel for Shell Energy Services Ebmpany,
L.L.C) L.L.C

Charis M. Burak David M. Kleppinger

McNees, Wallace & Nurick McNees, Wallace & Nurick

100 Pine Street 100 Pine Street

Harrisburg, PA 17108 Harrisburg, PA 17108

email: cburak@mwn.com Email: dkleppin@mwm.com

(Counsel for Philadelphia Area Industrial (Counsel for Philadelphia Area Industrial

Energy Users Group & Counsel to the Energy Users Group

Industrial Energy Consumers of Pennsylvania) & Counsel to the Industrial Energy Consumers
of Pennsylvania)

Paul E. Russell Donald A. Kaplan

PP&L, Inc. Leanne M. Bober

Two North Ninth Street Preston Gates Ellis & Rouvelas Meeds LLP

Allentown, PA 18101 Suite 500

email: perussell@papl.com 1735 New York Ave., NW

(Counsel for PP&L) Washington, DC 20006

Email: donk@prestongates.com
(Counsel for PP&L)
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Gerald Gornish

Wolf, Block, Schorr and Solis-Cohen LLP
1650 Arch Street - 22™ Fl.

Philadelphia, PA 19103

email: ggornish@wolfblock.com
(Counsel for Enron Energy Services, Inc.)

John Halsted, Esquire

Gawthrop, Greenwood & Halsted

119 North High Street

West Chester, PA 19381

email: gghlaw(@gawthrop.com
(Counsel for East Brandywine Township)

Tanya McCloskey/ Irwin A. Popowsky,
Esquire

Office of Consumer Advocate

555 Walnut Street

Forum Place, 5™ Floor

Harrisburg, PA 17101

email paoca@ptd.net

(Counsel for Office of Consumer Advocate)

Joseph Otis Minott, Esquire

135 South 19" Street- Suite 300
Philadelphia ,PA 19103

email: joe minott@cleanair.org
(Counsel for Clean Air Counsel)

Thomas Schmidt, 111, Esquire/
Brian P. Downey, Esquire
Pepper Hamilton LLP

200 One Keystone Plaza

North Front and Market Streets
Harrisburg, PA 17108

email: downeyb@pepperlaw.com
(Counsel for Amtrak)

Daniel Clearfield, Esquire

Kevin Moody, Esquire

Wolf, Block, Schorr and Solis-Cohen LLP

1650 Arch Street - 22™ F1.
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Email: dclearfield@wolfblock.com
kmoody@wolfblock.com

(Counsel for Enron Energy Services, Inc.)

Bernie Ryan
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214 State Street
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Marc Machlin
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Deborah J. Henry, Esquire

Allegheny Power
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Carville B. Collins, Esq.

Piper Marbury Rudnick & Wolfe

6225 Smith Ave

Baltimore, MD 21209-3600

Email: carville.collins@piperrudnick.com



John M. Quain, Chairman

Pennsylvania Public Utility Commission
Room 104, North Office Building
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P.0O. Box 3265

Harrisburg, PA 17105-3265

Peter Zamore

Green Mountain Energy

Capitol of Texas Highway South
Suite 100

Austin, TX 78704

Dated: November 17, 2000

Nora Mead Brownell, Commissioner
Pennsylvania Public Utility Commission
Room 116, North Office Building
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