BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Clinton and Caroline Hashagen			:
							:
	v.						:		C-2012-2317387
							:
PPL Electric Utilities Corporation			:



ORDER DENYING
PPL ELECTRIC UTILITIES CORPORATION’S
MOTION FOR SUMMARY JUDGMENT


On July 17, 2012, Clinton and Caroline Hashagen filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against PPL Electric Utilities Corporation (PPL or “the Company”), Docket Number C-2012-2317387.  In their Complaint, the Hashagens averred, among other things, that “PPL refused to honor an agreement dated September 10, 1969 to remove timber off of the right of way and refused to repair damage done by the contractor on our land.”  The Hashagens also averred that PPL “then came back with spray trucks and sprayed everything including the logs.”  For relief, the Hashagens noted on the Complaint that they would like PPL to “pay for the damage they done and stay off our land until they do!”  The Hashagens attached to their formal Complaint copies of various correspondences amongst lawyers, PPL and others, as well as pictures of their property, newspaper articles and a copy of the easement.

On August 23, 2012, PPL filed an Answer with New Matter to the Hashagens’ formal Complaint.  In its Answer, PPL admitted that it is the holder of a valid right of way and easement agreement with the Hashagens’ predecessors in interest but denied that it refused to honor its right of way agreement with the Hashagens.  PPL admitted that, as part of its vegetation management plan, which is necessary for the continued provision of reliable transmission service, it cut down mature trees on the Hashagens’ property and believes that it went “above and beyond its obligation under the agreement in moving the timber it could access.”  PPL denied that the herbicides that it used on the Hashagens’ property pose a health risk, as the Hashagens complained, and believes that it has followed the herbicide manufacturer’s instructions for applying the herbicide.  In its New Matter, PPL noted that it filed a Preliminary Objection simultaneously with its Answer contending that the Complaint should be dismissed for lack of subject matter jurisdiction.  PPL concluded its Answer by requesting that the Complaint be denied in its entirety and attached several supporting documents.

Also on August 23, 2012, PPL filed a Preliminary Objection arguing that the Hashagens’ claims are not within the jurisdiction of the Commission because they arise out of a right of way agreement which is in the exclusive jurisdiction of the Courts of Common Pleas.  PPL argued that the Commission therefore lacks jurisdiction over the issues identified by the Hashagens and their Complaint must be dismissed.  PPL further argued that because the Hashagens have already filed a civil suit in the Court of Common Pleas that is based on the same underlying facts as those in their Complaint filed with the Commission, the Hashagens tacitly admit that the matter is appropriately before the Court of Common Pleas.  PPL provided several attachments to its Preliminary Objection in support of its position.  The Hashagens filed neither an answer to the Preliminary Objection nor an answer to the New Matter.

By Order dated October 3, 2012, PPL’s Preliminary Objections were granted in part and denied in part.  The portion of the Complaint requesting that the Commission address the scope or validity of the right of way and any request for damages was stricken.  The Hashagens, however, were permitted to proceed to a hearing on issues regarding PPL’s vegetation management practices.  The parties subsequently engaged in numerous settlement discussions that were not successful.  

On March 5, 2013, PPL filed the instant Motion for Summary Judgment (Motion).  The Hashagens’ Answer to PPL’s Motion was postponed by agreement of the parties to allow further settlement discussions.  The Hashagens filed their Answer on July 19, 2013.

In its Motion, PPL argued that, as stated by the Hashagens in response to an interrogatory from PPL, the Hashagens intend to testify only to what access the right-of-way agreement allows.  PPL further argued that this issue was determined in the October 3, 2012 Order to be outside of the Commission’s jurisdiction and an inappropriate subject for hearing.  PPL therefore argued that the Complaint should be dismissed because the evidence which the Hashagens intend to produce at hearing exclusively addresses issues that are not within the Commission’s jurisdiction.

In its Answer, the Hashagens argued that the issue of PPL’s vegetation management within a right-of-way is clearly within the jurisdiction of the Commission and there is a question of fact as to whether PPL conducted the vegetation management in a reasonable manner consistent with Section 1501 of the Public Utility Code and appellate precedent.

PPL’s Motion is procedurally ready to be ruled upon.  For the reasons discussed further below, the Motion will be denied.  The Hashagens are reminded, however, that they are prohibited from raising any issue during the hearing that addresses the scope or validity of the right of way.  The Hashagens will also be directed to resubmit a more detailed answer to PPL Interrogatory I-1 within seven (7) days of the date of this Order.

		The Commission’s Rules of Administrative Practice and Procedure (Rules), 52 Pa. Code Chapter 1, 3 and 5, provide for the filing of Motions for Summary Judgment and Judgment on the Pleadings.  The Commission’s Rules provide in relevant part:
§ 5.102 Motions for summary judgment and judgment on the pleadings.
(a)  Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.
* * *
(d) Decisions on Motions.
(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.
(2)  Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.
52 Pa. Code § 5.102(a), (d)(1) and (d)(2).  

For a motion for summary judgment, the moving party has the burden of showing that there is no genuine issue of material fact and that it is entitled to judgment as a matter of law.  The record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

In this case, PPL relies on a response to an interrogatory by the Hashagens to support its position that the subject matter of the testimony that the Hashagens intend to present at hearing does not relate to questions of the safety of the facilities used by PPL to provide electric service or a dispute over the provision of utility service.  The interrogatory and answer that PPL relies on, which was attached to its Motion, states:

I-1	Identify each fact witness you expect to call in the hearings on this matter, and describe each specific subject matter on which the witness is expected to testify.

A	Clinton and Caroline Hashagen – 
To testify as to what access the right-of-way agreement allows for.

PPL also asked in a separate interrogatory for any expert witnesses that were expected to be called and to describe the specific subject matter on which each expert witness is expected to testify.  The Hashagens’ answer was “n/a”.  PPL therefore argued in its Motion that “as stated in their interrogatory response, the Complainants’ testimony at hearing will focus exclusively on the scope of the right-of-way agreement” and that the Complaint should be dismissed for lack of Commission jurisdiction.

		In response to the Motion, the Hashagens recognized that the October 3, 2012 Order excluded from this proceeding any issues involving the scope or validity of a right of way.  The Hashagens focused their Answer on their Complaint, not the interrogatory response, and argued that their Complaint is not solely about the scope and validity of an easement but also alleges averments pertaining to vegetation management including the use of herbicides.  The Hashagens argued that there are issues of material fact that need to be determined and therefore PPL’s Motion should be denied.

		PPL’s argument will be rejected and the Hashagens will be allowed to pursue their Complaint regarding PPL’s vegetation management practices on its right-of-way.  When reviewing the record in the light most favorable to the nonmoving party, i.e., the Hashagens, it is not clear that there is no genuine issue of material fact or that PPL is entitled to judgment as a matter of law, as is required when addressing PPL’s Motion.

		The issue in deciding this Motion is whether the Hashagens’ response to an interrogatory that their testimony will pertain to “what access the right-of-way agreement allows for,” is limited to “the scope and validity of the easement” or whether the answer also encompasses testimony regarding “PPL’s vegetation management practices.”  The interrogatory answer is vague and the Hashagens’ Answer to PPL’s Motion does not clarify the response.  This is especially true given the October 3, 2012 Order that discusses the applicable appellate and statutory precedent and delineates the Commission-jurisdictional issues that are present in this case.  The Answer does not even reference the interrogatory response that PPL relies upon in its Motion.

Yet, the standard to dismiss a case based on a preliminary motion is very high.  The moving party has the burden of showing that there is no genuine issue of material fact and that it is entitled to judgment as a matter of law when reviewing the record in the light most favorable to the nonmoving party.  The answer “what access the right-of-way agreement allows for” could, when considered in the light most favorable to the Hashagens, encompass testimony regarding PPL’s vegetation management practices.  “What access the right of way agreement allows for” could also include “the scope and validity of the easement” but any such testimony provided by the Hashagens during the hearing will be prohibited.  The Hashagens’ interrogatory answer is vague but broad and leaves open the opportunity for relevant testimony.  The Hashagens should be given the opportunity to provide that relevant testimony at a hearing or other relevant testimony.  Therefore, PPL’s Motion must be denied.

		The proper flow of discovery is essential to ensure fair proceedings and the provision of due process.  Vague discovery answers do not allow for these fundamental precepts to occur.  The Hashagens answer to PPL interrogatory I-1 is vague.  The Hashagen’s should provide a more detailed response to allow PPL a fair opportunity to defend against the Complaint.  The Hashagens will therefore be directed to resubmit a more detailed answer to PPL Interrogatory I-1 within seven (7) days of the date of this Order so as to allow PPL the opportunity to prepare its defense.

Furthermore, the Hashagens are reminded that the Commission only has those duties, powers and responsibilities as expressly, or by necessary implication, given to it by the General Assembly and that the Commission must act within, and cannot exceed, its jurisdiction.  As noted in the October 3, 2012 Order, allegations relating to property rights and the interpretation of a valid right of way agreement are exclusively within the jurisdiction of the Courts of Common Pleas.  There is substantial precedent that supports this.  See e.g., Fairview Water Co. v. Pennsylvania Pub. Util. Comm’n., 502 A.2d 162 (Pa. 1985) (Commission does not have jurisdiction to determine the scope and validity of an easement).  No testimony will be accepted during the hearing pertaining to the scope and validity of the easement.

Finally, PPL’s argument that granting the Motion will not deprive the Hashagens of their “day in court” because they have already filed a civil suit in the Court of Common Pleas will also be rejected.  As the Hashagens argued in their Answer, the civil suit in the Court of Common Pleas is seeking damages for the removal of timber and the failure to abide by the terms and conditions of the right-of-way agreement.  The Commission does not have jurisdiction over those issues and it is therefore proper for the Hashagens to bring suit in Common Pleas Court to pursue them there.  This argument from PPL will also be rejected.

In conclusion, PPL’s Motion for Summary Judgment will be denied.  When viewing the record in the light most favorable to the nonmoving party, i.e., the Hashagens, it is not clear that there is no genuine issue of material fact or that PPL is entitled to judgment as a matter of law, as is required when addressing PPL’s Motion.  Although the interrogatory response provided by the Hashagens was vague, it is not unreasonable that, when viewed in the light most favorable to the Hashagens, the answer encompasses issues over which the Commission has jurisdiction.  The Hashagens will, however, be directed to resubmit a more detailed answer to PPL Interrogatory I-1 within seven (7) days of the date of this Order.  Additionally, PPL’s argument that the Hashagens’ civil suit in Common Pleas Court is an admission that the Commission has no jurisdiction is also without merit.  PPL’s Motion will therefore be rejected.


ORDER

THEREFORE,

IT IS ORDERED:

1.	That Motion for Summary Judgment filed by PPL Electric Utilities Corporation in the above-captioned case at Docket Number C-2012-2317387 dated March 5, 2013 is denied.

2.	That the Hashagens are directed to resubmit a more detailed answer to PPL Interrogatory I-1 within seven (7) days of the date of this Order.



3.	That the Hashagens are prohibited from raising any issue during the hearing that addresses the scope or validity of the right-of-way involved in this matter.


Date: August 8, 2013										
					Joel H. Cheskis
					Administrative Law Judge
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