BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Stephen J. Noll 					:	
							:
v. :		C-2013-2353658
:
Columbia Gas of Pennsylvania, Inc. 	 		:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


This Initial Decision dismisses the formal complaint (Complaint) of Stephen J. Noll (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Columbia, the Company or Respondent) on March 11, 2013, at Docket No. C-2013-2353658.  

HISTORY OF THE PROCEEDINGS


		Mr. Noll alleges in his Complaint that Columbia is threatening to terminate his gas utility service and there are incorrect charges on his bill for service.  Mr. Noll disputes Columbia’s records regarding the dates of payments made by him and also claims he never received a “payment arrangement letter” from Columbia.  See Formal Complaint Form, p. 3, ¶5.[footnoteRef:1]      [1:  In his Complaint, Mr. Noll did not specify what payment records were in dispute.  The dates and amounts of any disputed payments were not averred by him.  See Formal Complaint Form, p. 3, ¶5.  ] 


		On April 9, 2013, Columbia filed an Answer.  Columbia admits Complainant has received a notice of pending termination of service for, according to Columbia, “repeated and persistent failure to pay monthly bills in full and on a timely basis.”  Answer, p. 1, ¶4.  Columbia further admits that on February 22, 2012, Complainant was offered “a budget plus payment plan of $134.00 per month, consisting of the then current $113.00 average monthly bill, plus $21.00 per month to be credited to Complainant’s arrearage.”  Answer, p. 1, ¶5.  Columbia alleges that “because the average monthly bill is recalculated quarterly and is based on weather conditions, filed rates and personal consumption habits, currently the budget plus payment plan Columbia is offering to Complainant is $166.00 per month, consisting of Complainant’s current $145.00 average monthly bill, plus $21.00 to be credited to Complainant’s arrearage.”  Answer, p. 1, ¶5.  Columbia denies there are incorrect charges on Complainant’s bill.  Columbia requests permission to proceed with termination of service to Complainant.    

		By Telephonic Hearing Notice dated April 10, 2013, Mr. Noll and Columbia (the parties) were notified that an Initial Telephonic Hearing was scheduled for Tuesday, May 7, 2013, at 10:00 a.m.  I was assigned to preside in this matter.  On April 11, 2013, I issued a Prehearing Order which provided applicable procedures regarding submission of exhibits, attorney representation, continuances, subpoenas, and the burden of proof.  
		
		The Initial Telephonic Hearing was held on May 7, 2013.  The parties endeavored to settle prior to the hearing but were unsuccessful.  Complainant made an oral motion for a continuance alleging that he did not receive Columbia’s exhibits in the mail until May 6, 2013.  I verified Complainant’s address and advised him that I received the proposed exhibits on April 29, 2013.[footnoteRef:2]  Tr. 8-9.  Columbia objected to the continuance request.  The request was denied and the hearing commenced.  Complainant appeared pro se and testified on his own behalf.  He did not offer any exhibits.  Columbia was represented at the hearing by Larry R. Crayne, Esquire.  Columbia presented one witness, Kathy K. Dittenhafer, and offered four exhibits marked and admitted as CG Ex. 1, CG Ex. 2, CG Ex. 3 and CG Ex. 4.  Briefs were not requested. [2:  The proposed exhibits I received included a cover letter dated April 26, 2013.  The cover letter advised that the proposed exhibits were sent to Mr. Noll’s verified address.  ] 


		The hearing record was closed by Interim Order dated May 20, 2013.  The record consists of a 31-page hearing transcript and the aforementioned four exhibits.  This case is now ready for a decision.
FINDINGS OF FACT

		1.	Complainant, Stephen J. Noll, resides at 611 Main Street, North Huntington, Pennsylvania 15642 (Tr. 8, 13).    

		2.	Respondent, Columbia Gas of Pennsylvania, Inc., provides gas utility service to Complainant at 611 Main Street, North Huntington, Pennsylvania 15642 (Tr. 13).  
 
		3.	On February 22, 2012, Mr. Noll and Columbia entered into a budget plus payment plan of $134.00 per month, consisting of the then current $113.00 average monthly bill, plus $21.00 per month to be credited to Complainant’s arrearage.       

		4.	Columbia calculates the base budget amount (average monthly bill) by determining the average of the consumption for the previous 12 months and including in the calculation the “current rate of gas.”  Columbia recalculates the base budget amount periodically.  At minimum, the base budget amount is recalculated in May, August, October and January (Tr. 21).    

		5.	When Columbia recalculates the base budget amount for a customer’s payment plan a message is printed on the first page of the bill that provides, “the base budget amount on your payment plan has been revised.”  (Tr. 21-22).     

		6.	 When Columbia establishes a payment arrangement with a customer a confirmation letter is mailed to the customer which advises the customer that the base budget amount is subject to change (Tr. 22).         

		7.	 Columbia did not receive any returned mail from the Post Office for any mail items sent to Complainant at his current address (Tr. 8, 13, 22).   

		8.	At the time of the hearing, Complainant owed Columbia $756.60.  The past due amount owed on the account under his payment plan was $498.00 (Tr. 21, 23; CG Ex. 1).   

DISCUSSION

Since Mr. Noll is requesting affirmative relief from the Commission, he bears the burden of proof.  66 Pa. C.S. §332(a).  To satisfy this burden, he must demonstrate that Columbia violated the Public Utility Code (the Code), 66 Pa. C.S. §101 et seq, a Commission regulation or a Commission Order.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).	

Mr. Noll alleges Columbia is threatening to terminate his gas utility service and that there are incorrect charges on his bill for service.  Mr. Noll also disputes Columbia’s records regarding the dates of payments made by him and claims he never received a “payment arrangement letter” from Columbia.  

At the hearing, Mr. Noll did not offer any evidence that Columbia failed to comply with the termination provisions and rules contained in the Code.  He did not offer any evidence that his bills for utility service are incorrect.  He also did not offer any evidence regarding the dates of payments made by him that are different from those listed in Columbia’s business records.  Consequently, he has failed to meet his burden of proof regarding any of these claims.  

According to Mr. Noll, Columbia and he entered into a payment arrangement with a budget amount of $134.00 per month.  His chief complaint is that the budget amount was increased by Columbia.  He argues Columbia should have honored his payment plan.  Tr. 14.  He opined that Columbia should not be permitted to increase the budget amount; that he did not know it could be increased; and that he did not receive notice that the budget amount could be increased or that it would be increased.  Tr. 13-14.     		

[bookmark: _GoBack]		The applicable law pertaining to the establishment and availability of equal monthly billing or budget billing is set forth in the Commission’s regulations.  Section 56.12(7) of the regulations provides as follows:

 (7)  Budget billing. A gas, electric and steam heating public utility shall provide its residential customers, on a year-round rolling enrollment basis, with an optional billing procedure which averages estimated public utility service costs over a 10-month, 11‑month or 12-month period to eliminate, to the extent possible, seasonal fluctuations in utility bills. The public utility shall review accounts at least three times during the optional billing period. At the conclusion of the budget billing year, a resulting reconciliation amount exceeding $100 but less than $300 shall be, at the request of the customer, amortized over a 6-month period. Reconciliation amounts exceeding $300 shall be amortized over at least a 12‑month period at the request of the customer. Shorter amortization periods are permissible at the request of the customer.

52 Pa Code §56.12(7) (emphasis added).

		The Commission issued a Final Interpretative Order on June 2, 2006 regarding 52 Pa Code §56.12(7) pertaining to the establishment and availability of equal monthly billing or budget billing for utility customers.[footnoteRef:3]  In re: Insuring Consistent Application of 52 Pa Code §56.12(7) Equal Monthly Billing, Docket No. M-00051925 (Order entered June 2, 2006).  That order set forth the elements which are essential to an acceptable budget billing program.  Petitions for Reconsideration of the Commission’s Final Interpretive Order entered on June 2, 2006 at Docket No. M-00051925, were filed.  Those Petitions for Reconsideration were granted in part consistent with the Commission Order entered on November 14, 2006.   See, In re: Insuring Consistent Application of 52 Pa Code §56.12(7) Equal Monthly Billing, Docket No. M‑00051925 (Order entered November 14, 2006).   [3:  The order is an interpretive rule which does not establish a binding standard of conduct, and need not be promulgated in accordance with the Commonwealth Documents Law.  Lowing v. Public School Employes’ Retirement Board , 776 A. 2d 306, 309 (2001).  The Final Interpretive Rule was issued by the Commission to provide beneficial and necessary guidance to utilities and ratepayers.  ] 


		In the Order entered on November 14, 2006, the Commission deleted the prohibition on “winter true-ups”[footnoteRef:4] from the interpretive rule.  Id. at 14.  The Commission opined that “if the budget billing amount is reviewed and adjusted periodically, the true-up amount should not be substantial.”  Id.  The Commission directed utilities to exercise good judgment regarding these “true-ups” and “to manage their budget billing programs in a manner designed to avoid large winter true-ups for heating customers.”  Id.   [4:  A “true up” is a reconciliation of the account balance at the conclusion of the optional billing period.  The amount of overcollection or undercollection for the optional billing period is calculated.  
] 


		Mr. Noll objects to periodic adjustments to his budget billing base amount.  The applicable regulation, 52 Pa Code §56.12(7), requires public utilities to review accounts at least three times during the optional billing period.[footnoteRef:5]  Columbia recalculates the base budget amount periodically.  At minimum, the base budget amount is recalculated in May, August, October and January.  Tr. 21.  Columbia is not prohibited by the applicable regulation from adjusting the base budget amount more than three times during the optional billing period, which in Columbia’s case is a 12-month period.  The regulation requires at least  three reviews of the account during the 12‑month period.  See 52 Pa Code §56.12(7).  It does not prohibit more than three reviews.   [5:  Section 56.12(7) provides that the optional billing period can be 10 months, 11 months or 12 months.  52 Pa Code §56.12(7).  ] 


		Columbia’s policy of reviewing budget billing accounts at least four times during the optional billing period is consistent with the Commission’s Final Interpretive Order addressing budget billing.  Periodic reviews and adjustments to the base budget billing amount will reduce the amount of the “true-up” at the conclusion of the optional billing period.  This benefits Columbia, Mr. Noll and all other ratepayers as well.  The fact that Columbia has adjusted Mr. Noll’s budget billing amount upward is not a violation of the Code, a Commission regulation or any Commission Order.       

		Columbia’s witness, Kathy K. Dittenhafer, testified credibly.  She testified that when Columbia enters into a budget payment arrangement with a customer a letter is sent to the customer which advises the customer that the base budget amount is subject to change.  Tr. 22.  She further testified credibly that when a customer’s base budget amount is adjusted, a message is printed on the first page of the bill which provides, “the base budget amount on your payment plan has been revised.”  Tr. 21-22.      

		Accordingly, the Complaint is dismissed in the ordering paragraphs to follow for failure to meet the burden of proof.  66 Pa. C.S. §332(a).  
              
CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1501.

		2.	Complainant bears the burden of proving his entitlement to relief from the Commission.  66 Pa. C.S. §332(a).

		3.	“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest amount, than the evidence presented by the other side.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).

		4.	Complainant has failed to meet his burden of proof.  66 Pa. C.S. §332(a).

		5.	Public utilities are required to review budget billing accounts at least three times during the optional billing period.  52 Pa Code §56.12(7). 




ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Formal Complaint of Stephen J. Noll filed on March 11, 2013, at Docket No. C-2013-2353658, against Columbia Gas of Pennsylvania, Inc., is dismissed.
 
2.	That the Docket in this proceeding, Docket No. C-2013-2353658, be
marked closed.

								

Date:  August 6, 2013								/s/			
								Mark A. Hoyer											Administrative Law Judge
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