BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Fred D. Wilson					:
							: 
	v.						:		C-2013-2367375
							:
Columbia Gas of Pennsylvania, Inc.			:
[bookmark: _GoBack]


INITIAL DECISION
GRANTING PRELIMINARY OBJECTIONS AND 
DISMISSING COMPLAINT


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On May 31, 2013, Fred D. Wilson (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Columbia Gas of Pennsylvania, Inc. (Respondent) alleging that without permission or permit the Respondent installed a gas line on his property.  He wants the gas line removed.  On June 26, 2013, the Respondent filed an Answer and New Matter.  The Answer denied that the gas line is on the Complainant’s property.  The New Matter asserted that the Commission lacks jurisdiction over property disputes.  No Notice to Plead accompanied the New Matter.  On July 15, 2013, the Complainant filed a response.    

On June 26, 2013, the Respondent filed Preliminary Objections.  A Notice to Plead accompanied the Preliminary Objections.  On July 15, 2013, the Complainant filed a response.
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FINDINGS OF FACT

1. The Complainant alleges that the Respondent laid a gas line on his property without any legal right to do so.
 
2. The Respondent is a jurisdictional utility providing gas service in Pennsylvania.

DISCUSSION

The Commission’s regulations make preliminary objections available to parties and allow for those objections to be filed in response to any pleading except a motion or prior preliminary objections.  A party filing preliminary objections must include a notice to plead, must state specifically the legal and factual grounds relied upon and limit the objections to the following:
(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to Chapter 5, Title 52 of the Pennsylvania Code, or include scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.  

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

		The party against whom preliminary objections are filed may file an answer to the preliminary objections but the answer must be filed within ten days of the date of service (of the preliminary objections).  52 Pa. Code § 5.101(f)(1).
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		The presiding officer will decide the preliminary objections within thirty days of the date the preliminary objection is assigned to the presiding officer.  52 Pa. Code § 5.101(g).

		The Commission has the discretion to “dismiss any complaint without hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S.A. § 703(b).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is solely one of law, the Commission need not hold a hearing.  Lehigh Valley Power Committee v. PA P.U.C., 128 Pa. Commw. 259, 563 A.2d 548 (1989).  Also Edan Transportation Corp. v. PA P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993).

The Complainant alleges that the Respondent entered his property and installed a gas line without the appropriate permits, permission or easements in place.  He wants the gas line removed, fines assessed if appropriate, and individuals referred to the Attorney General’s office.

As argued by the Respondent, the Commission lacks jurisdiction to adjudicate personal property issues.  

As noted by the Respondent, the PUC is a creature of statute, it has only those powers, which are expressly conferred upon it by the legislature and those powers, which arise by necessary implication.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A 2d 791 (1978).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. 1945); Hart v. AT&T Communications of Pennsylvania, Inc., Docket No. C-00003769, Commission Final Order entered August 29, 2000 (Hart); Wilkie v. AT&T Communications of Pennsylvania, Inc., Docket No. C-20016085, Commission Final Order entered December 28, 2001 (Wilkie).

As correctly argued by the Respondent, the Court of Common Pleas has jurisdiction over substantive property disputes.  Fiorillo v. PECO Energy Co., Docket No. C‑00971088 (Order entered September 14, 1999).  The Commission does not have subject matter jurisdiction over questions of trespass and the scope and validity of a utility’s right of way.  Lou Amati/Amati Service Station v. West Penn Power Co., Docket No. C-00945872 (Order entered October 24, 1996.  The Commission does not have jurisdiction to determine if a utility’s facilities are situated within a valid right of way, such matters are within the exclusive jurisdiction of the court of common pleas.  Edward Boczar v. PPL Electric Utilities Corporation, Docket No. C-20016332 (Order entered February 10, 2003). 

As is made clear by these cases, the Complainant needs to bring this action in a court of common pleas, and not with the Commission, therefore, the preliminary objection will be granted in the ordering paragraphs below.

CONCLUSIONS OF LAW

The Commission has no jurisdiction over the subject matter in this formal complaint.

ORDER

THEREFORE, 

IT IS ORDERED: 

1. That the Preliminary Objection of Columbia Gas of Pennsylvania, Inc. is granted.

2. That the formal complaint of Fred D. Wilson at Docket No. C-2013-2367375 is dismissed.

3. That the Secretary’s Bureau shall mark Docket No. C-2013-2367375 closed.


Date:  July 24, 2013								/s/			
								Ember S. Jandebeur
								Administrative Law Judge
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