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history of the proceeding
On July 16, 2012, Michael Prendergast (Mr. Prendergast or Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (Respondent, PGW or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there were incorrect charges on his gas bill from Respondent.  In particular, Complainant alleged that, after a PGW employee recalibrated his gas meter on March 26, 2012, he received a $6,429.40 bill from Respondent for previously unbilled gas usage.  The Complainant questioned the veracity of PGW’s statements and the accuracy of its equipment.  
This formal Complaint is an appeal to the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2966648.

On August 22, 2012, Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated October 25, 2012, notified the parties that an initial hearing was scheduled for Thursday, December 27, 2012, at 10:00 a.m. 

A Prehearing Order was issued on November 16, 2012, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

The hearing convened as scheduled.  Michael Prendergast appeared pro se, and testified on behalf of the Complaint.  Laureto Farinas, Esq., represented the Respondent, and presented the testimony of Anne Marie Cromley, and Robert Keal.  Respondent also sponsored six (6) exhibits, all of which were admitted into the record.  During the hearing, I instructed PGW to test Mr. Prendergast’s meter for accuracy and to submit the results of the test as a late-filed exhibit.  I also asked both parties to submit information concerning the potential for gas usage of Mr. Prendergast’s appliances as indicated on the plate rating found on each appliance.  I explained to Complainant that he had 10 days from receipt of PGW’s late-filed exhibit to submit any written objections to it.
On January 4, 2013, Mr. Prendergast submitted information concerning the potential for gas usage of his heater, water heater, and dryer.  This document was marked as Complainant late-filed Exhibit 1 for identification purposes and is admitted in the record in this matter.

On January 22, 2013, I received PGW’s late-filed Exhibit 9
.  In addition to the results of the meter test conducted on January 3, 2013, PGW late-filed Exhibit 9 also contains information on the potential for gas usage of the appliances found in Mr. Prendergast’s property.  On February 12, 2013, I received the Complainant’s written objections to PGW late-filed Exhibit 9.  Complainant’s objections are denied and PGW late-filed Exhibit 9 is admitted into the record in this matter pursuant to the discussion that follows.  

On May 22, 2013, I issued an Order Reopening the Record in this matter and requesting additional information from Respondent in the form of a late-filed exhibit.  In particular, the Order directed PGW to submit a late-filed exhibit containing a detailed breakdown of Mr. Prendergast’s final makeup bill for the Service Address, with particular focus placed on the determination of the amount of gas that had been underbilled during the period March 2008 - March 2012.  The Order instructed Complainant that any written objections to the late-filed exhibit had to be filed by no later than June 25, 2013.
On June 11, 2013, Respondent submitted PGW late-filed Exhibit 10.  No objections having been filed, PGW’s late-filed Exhibit 10 is hereby admitted into the record.  
The record in this case consists of Complainant late-filed Exhibit 1, PGW Exhibits 1-6, PGW late-filed Exhibits 9 and 10, and the hearing transcript.  The record closed on July 1, 2013.

FINDINGS OF FACT

1.
The Complainant is Michael Prendergast, whose mailing address is 12101 Elmore Terrace, Philadelphia, PA 19154 (Service Address).

2.
Respondent is Philadelphia Gas Works.

3.
The Complainant resides at the Service Address, along with his wife and their four children aged 24, 23, 17 and 16.  Tr. 9-10, 42.
4.
The Service Address is a two story building with an additional basement.  It has three bedrooms and two bathrooms.  Tr. 7.

5.
The Complainant has a gas heater, a gas water heater and a gas dryer.  Tr. 8.

6.
The gas meter and the gas dryer are located in Complainant’s washroom which is located in the front of the Service Address.  Tr. 8. 
7.
In the heating months of 2004, Complainant’s meter reported the following gas consumption:
	Date
	CCF Usage
	Heating DDs

	Transaction Amount

	01/13/2004
	144
	835
	$203.59

	02/11/2004
	252
	1227
	$325.09

	03/12/2004
	138
	712
	$198.58

	11/10/2004
	49
	339
	$80.89

	12/09/2004
	80
	571
	$129.75


Tr. 14-15, PGW Exhibit 1.
8.
In the heating months of 2005, Complainant’s meter reported the following gas consumption:
	Date
	CCF Usage
	Heating DDs
	Transaction Amount

	01/11/2005
	143
	889
	$240.97

	02/09/2005
	163
	1023
	$273.80

	03/10/2005
	140
	858
	$221.34

	11/09/2005
	39
	281
	$87.39

	12/12/2005
	87
	683
	$178.24


Tr. 14-15, PGW Exhibit 1.

9.
In the heating months of 2006, Complainant’s meter reported the following gas consumption:
	Date
	CCF Usage
	Heating DDs
	Transaction Amount

	01/12/2006
	110
	923
	$225.73

	02/13/2006
	84
	722
	$181.59

	03/14/2006
	105
	825
	$213.86

	11/09/2006
	8
	384
	$26.62

	12/13/2006
	0
	549
	$12.00


Tr. 15, PGW Exhibit 1.

10.
In the heating months of 2007, Complainant’s meter reported the following gas consumption:

	Date
	CCF Usage
	Heating DDs
	Transaction Amount

	01/16/2007
	33
	643
	$73.43

	02/13/2007
	3
	1071
	$17.28

	03/14/2007
	68
	902
	$127.76

	11/09/2007
	13
	247
	$34.64

	12/12/2007
	28
	765
	$60.85


Tr. 15, PGW Exhibit 1.

11.
In the heating months of 2008, Complainant’s meter reported the following gas consumption:
	Date
	CCF Usage
	Heating DDs
	Transaction Amount

	01/14/2008
	99

	777
	$195.49

	02/12/2008
	37
	889
	$78.89

	03/12/2008
	35
	772
	$74.88


Tr. 15, PGW Exhibit 1.

12.
In the heating months of 2009, Complainant’s meter reported the following gas consumption:
	Date
	CCF Usage
	Heating DDs
	Transaction Amount

	03/12/2009
	10
	739
	$30.36

	11/09/2009
	14
	322
	$33.24

	12/11/2009
	0
	522
	$12.00


Tr. 15, PGW Exhibit 1.
13.
In the heating months of 2010, Complainant’s meter reported the following gas consumption:
	Date
	CCF Usage
	Heating DDs
	Transaction Amount

	01/12/2010
	77
	1084
	$127.88

	02/11/2010
	60
	903
	$106.30

	03/11/2010
	77
	813
	$131.85

	11/09/2010
	20
	305
	$43.97

	12/09/2010
	41
	578
	$76.94


Tr. 15, PGW Exhibit 1.

14.
In the heating months of 2011, Complainant’s meter reported the following gas consumption:
	Date
	CCF Usage
	Heating DDs
	Transaction Amount

	01/12/2011
	55
	1130
	$91.94

	02/10/2011
	59
	1026
	$98.43

	03/14/2011
	55
	715
	$99.37

	11/09/2011
	8
	298
	$24.24

	12/09/2011
	11
	419
	$29.97


Tr. 15, PGW Exhibit 1.

15.
In the heating months of 2012, Complainant’s meter reported the following gas consumption:
	Date
	CCF Usage
	Heating DDs
	Transaction Amount

	01/11/2012
	33
	801
	$64.65

	02/10/2012
	48
	771
	$90.83

	03/13/2012
	0
	703
	$12.00

	11/10/2012
	31
	320
	$55.49

	12/12/2012
	50
	634
	$84.43


Tr. 15-16, PGW Exhibit 1.

16.
On March 20, 2012, PGW generated a Usage Discrepancy Investigation Order for Complainant’s account, Order No. 3687425.

17.
On March 21, 2012, PGW technician Robert Keal visited the Service Address.  Although he was unable to physically access the meter, he was able to obtain an index read of 1655 from the mechanical portion of the meter and an index read of 9415 from its electronic portion.  The number of magnetic counts he recorded was 112, while the number of tilt counts was 25.  Tr. 20.
18.
Magnetic interference slows down the transmission from the electronic portion of the meter resulting in lower and incorrect readings from the meter.  Tr. 34.

19.
Mr. Keal left an “urgent meter access notice” at the Service Address.  Tr. 20.
20.
On March 22, 2012, Mr. Prendergast contacted PGW in response to the notice left by Mr. Keal.  Tr. 20-21.

21.
On March 26, 2012, Raymond Wolf, a service person for PGW, visited the Service Address, for the purpose of completing a Usage Discrepancy Investigation Order with Order No. 37001565.  Tr. 21.

22.
Mr. Wolf reported that he found no visible tampering or damage to the meter but confirmed the findings of Mr. Keal with regard to the inaccurate index readings from the meter.  Tr. 21.

23.
Mr. Wolf reprogramed the meter at the Service Address so that the read from mechanical portion of the meter matched the read from its electronic portion.  Id.

24.
On March 27, 2012, PGW issued a makeup bill for previously unbilled gas service in the amount of $6,417.40.  Tr. 16-17, PGW Exhibit 1.
25.
PGW prorated the makeup bill to recoup only four years of unbilled gas service to the Complainant.  See PGW late-filed Exhibit 10.
26.
On April 23, 2012, PGW calculated revenue adjustment charges to the Complainant’s makeup bill, which had the effect of reducing that bill by $695.92.  Tr. 29-30, PGW Exhibit 1.
27.
On December 18, 2012, PGW recalculated the weather normalization adjustment charges applied to the Complainant’s makeup bill, this time reducing the makeup bill by an additional $2,537.71.  PGW Exhibit 1, Tr. 16-18, 28-30.
28.
As of December 18, 2012, the Complainant had a $3,354.02 balance in his account with PGW.  Tr. 24, PGW Exhibit 1. 

29.
On January 3, 2013, PGW conducted two accuracy tests on the meter serving Mr. Prendergast’s residence (Meter # 1626961), which showed that the meter was running 1.9% fast.  PGW late-filed Exhibit 9. 

DISCUSSION

As a preliminary matter, I would like to address Mr. Prendergast’s objections to the admission of PGW late-filed Exhibit 9 into the record in this matter.  Mr. Prendergast’s objections read in relevant part as follows:
I have received my meter test results from PGW.  However in court PGW was to inform me of the testing date and time so I could verify the test as per your order.  But they did not call or contact me in any way about this test.  Also I noticed that the new BTU readings do not match the old ones the first PGW employee reported. 
At the hearing, the Complainant was offered the opportunity to be present at the testing of his meter by PGW.  Mr. Prendergast declined the offer.
MR. FARINAS:
You can be present at the testing of the meter.

MR. PRENDERGAST:
Well, I wouldn’t know what I was looking at anyway.

JUDGE VERO:
I am sure the person who is conducting the test would explain it you and as far as I can tell, it is not complicated, so it’s up to you but you have to be available on the date and time when they do the testing.  It’s up to you.

MR. PRENDERGAST:
No, that’s okay.  I just wondered who was going to test it.

Tr. 48.

With regard to Mr. Prendergast’s objections to the BTU readings, I note that the Complainant challenged the original readings included in PGW Exhibit 4 and requested that the information be stricken from the record in this matter.  Tr. 45.  His request was granted when I asked the parties to provide new information concerning the potential for gas usage of Mr. Prendergast’s appliances.  Tr. 44-46.  PGW has provided BTU readings from the plate ratings on Complainant’s gas appliances as required.
For the reasons stated above, the Complainant’s objections to PGW late-filed Exhibit 9 are denied and the said Exhibit is admitted into the record in this matter.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. 
§ 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.



Thus, a complainant in a high bill case has the opportunity to present any other relevant evidence which, if sufficient to establish a prima facie case, can be used to sustain the burden of proof.  There is no specific requirement as to what particular facts the complainant must offer.  This will likely vary from case to case.  In Waldron, for example, the complainant did not provide a comparison of prior billing, but asserted that the apartment was uninhabited during the billing period in question and that the only operating appliances were a clock and a refrigerator; that two air conditioners were disconnected; and that, even if the latter had been connected, the complainant could not possibly have used the energy reflected in the billing.  The Commission remanded the complaint in Waldron reasoning that, had the record been properly developed, those facts may have established a prima facie high bill case, and then the Company would have had to introduce evidence to overcome the prima facie case.  Waldron at 101.  Therefore, to establish a prima facie case under Waldron, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high. 



As set forth in Waldron, evidence proffered by a utility relating to the accuracy of a meter test alone, in response to a high bill complaint, is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  Id.  In other words, evidence of a meter test showing that the meter worked within the acceptable degree of accuracy can be overcome with circumstantial evidence that otherwise indicates that a bill was too high. See Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).

At the hearing, Mr. Prendergast challenged the issuance of the makeup bill by PGW, and the veracity of the Respondent’s statements regarding the underlying cause of the incorrect billing.  I will address each of his claims in the order they were presented.
a. Makeup bill for previously unbilled services
The Complainant testified that the reduction in gas consumption that he had experienced in the last few years is the result of his replacement of his old gas appliances with new energy efficient appliances and all of his children being away at school.  Tr. 27.  In particular, Mr. Prendergast testified that the new appliances were installed within the last two years, and that all his children have been away at school for the last five years.  Id.  He also questioned the accuracy of the makeup bill by noting that, had he not pursued his claims in a formal hearing before the Commission, PGW would have failed to apply correctly the weather normalization adjustment to his makeup bill, thereby requiring him to pay $2,537.71 more than he should have.  Tr. 28. 
In response to Mr. Prendergast’s arguments, Respondent’s witness, Ms. Cromley, explained that on March 21, 2012, PGW technician, Robert Keal, visited the Service Address on a Usage Discrepancy Investigation Order.  Although he was unable to physically access the meter, he was able to obtain an index read of 1655 from the mechanical portion of the meter, and an index read of 9415 from its electronic portion.  The number of magnetic counts was 112 and the number of tilt counts was 25.  On March 26, 2012, another PGW technician visited the Service Address and reprogramed the meter so that the read from mechanical portion of the meter matched the read from its electronic portion.  On March 27, 2012, PGW issued a makeup bill for 2244 CCF of previously unbilled gas service in the amount of $6,417.40.  Ms. Cromley explained that Mr. Prendergast’s account was not investigated sooner for usage discrepancy because PGW’s old program required three consecutive zero readings before flagging an account for investigation.  Tr. 26.  From December 2006, to December 2012, PGW had received four zero CCF readings from the Service Address:  one in December 2006, one in September 2009, one in December of 2009, and the last one in March of 2012.  PGW Exhibit 1.  Because these zero readings were not consecutive, PGW’s system did not flag the Complainant’s account for investigation until the last zero reading in March of 2012.  Ms. Cromley briefly explained that PGW has recently set in place a new program, which allowed PGW to generate a Usage Discrepancy Investigation Order for Complainant’s account on March 20, 2012, following the zero reading of March 13, 2012.  Tr. 26, PGW Exhibit 1.  She also addressed Mr. Prendergast’s claim that the reduction in usage was the result of newly installed energy-efficient appliances, by pointing out that even such appliances would record some usage: “…you have the pilots on your appliances, you have a water heater that has a thermostat that should be kicking on and off when the water is being used, so you would have some usage.  It would not be zero.”  Tr. 31.

Ms. Cromley admitted that PGW’s Dispute Resolution Unit, which had first investigated the accuracy of Mr. Prendergast’s makeup bill, had miscalculated the Weather Normalization Adjustment owed to the Complainant because they failed to figure in the length of time during which the makeup bill had accumulated.  Tr. 16-17, 29-30.  At the time, only a revenue adjustment in the amount of $695.52 was applied to Mr. Prendergast’s makeup bill.  Tr. 29.  She explained that she caught the discrepancy shortly before the hearing date and applied the correct weather normalization adjustment charges to the Complainant’s makeup bill, reducing it by an additional $2,537.71.  PGW Exhibit 1, Tr. 16-18, 28-30.  Ms. Cromley testified that the error was brought to the attention of the Dispute Resolution Unit, which is now aware of the circumstances that led to it.  Tr. 31.
Upon review of the record, I find that Complainant has failed to carry his burden of proving that PGW improperly issued a makeup bill for previously unbilled service.  Mr. Prendergast maintained that the decrease in gas usage that he had experienced in recent years was the result of the installation of new energy efficient appliances and of the fact that all of his children were at school.  However, he testified that the new appliances had been installed within the last two years and that does not explain the extremely low usage, or no usage, reported from his meter in the heating months of December of 2006, February of 2007, March of 2009, or December of 2009.  Before he argued that gas usage at the Service Address was lower because all his children were in school, Mr. Prendergast had testified that his four children were aged 24, 23, 17 and 16 years old respectively, and that they lived with him and his wife at the Service Address.  His testimony did not elaborate on how the circumstances of the education of his teenage and adult children had changed in the last five to six years so as to result in such a substantial decrease in gas usage.
On the other hand, PGW’s evidence and testimony showed that the makeup bill was rendered based on the physical readings of the mechanical or manual portion of the meter, which was found to be working within the ± 2% accuracy variance allowed by the Commission’s regulation at 52 Pa. Code § 59.22.  PGW late-filed Exhibit 9.  The original makeup bill issued to the Complainant on March 27, 2012, was in the amount of $6,417.40.  On April 23, 2012, a revenue adjustment credit in the amount of $695.92 was issued by PGW’s Dispute Resolution Unit, apparently following a dispute initiated by Mr. Prendergast on March 30, 2012.  Also, on December 18, 2012, and mere days before the evidentiary hearing in this matter, PGW corrected an error in its calculation of the weather normalization adjustment on Mr. Prendergast’s makeup bill and issued a second credit to his account in the amount of $2,537.71.  The two adjustments mentioned above reduced the original makeup bill by $3,233.63.
While it is disconcerting that each of the adjustments was credited to Mr. Prendergast’s account only after he challenged the amount of the makeup bill, first directly with the Respondent and then by filing the present formal Complaint with the Commission, the fact remains that PGW identified and corrected the mistakes crediting the correct adjustments to his account, and the PGW department responsible for the miscalculations has been made aware of the error.  In view of these facts, I do not find that PGW’s actions warrant the imposition of a civil penalty in this case.
A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Opinion and Order entered April 8, 1988, at Docket No. Z-8712758.

Utilities are expressly permitted to issue make-up bills for service pursuant to 52 Pa. Code § 56.14 (“Previously Unbilled Utility Service”), which permits the issuance of make-up bills for “previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills....”  Therefore, PGW was authorized to issue the makeup bill.  

The Complainant is responsible for the entirety of his makeup bill.  In this case, the makeup bill was rendered for previously unbilled utility service resulting from meter failure.  While Mr. Prendergast may feel that this is unfair, it would be even more unfair for the Company’s other customers to pay for the service provided to and consumed by Mr. Prendergast.  
The provisions of 52 Pa. Code § 56.14 allow for the amortization of a makeup bill issued as a result of previously unbilled public utility service.  Section 56.14 states,
§ 56.14. Previously unbilled public utility service 

When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $ 50, whichever is greater:


(1) The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.

(2) The period of the amortization may, at the option of the customer, extend at least as long as:

(i) The period during which the excess amount accrued.
(ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

In the present case, the makeup appears to have accumulated during a period of approximately 69 months, from June 2006 to March 2012.  See PGW Exhibit 2, page 2.  PGW has prorated the makeup bill to recoup only four years of unbilled gas service to the Complainant.  See PGW late-filed Exhibit 10.  PGW has expressed its willingness to allow the Complainant the same amount of time for the amortization of the final makeup bill.  Tr. 24-25.  I find that this payment arrangement satisfies the provisions of 52 Pa. Code § 56.14 (2).
Before I conclude my discussion of Mr. Prendergast’s makeup bill, I would like to turn briefly to the $85.82 late payment charge assessed on July 12, 2012, against the makeup bill.  As I mentioned above, the makeup bill was prorated to allow PGW to recoup only four years of unbilled gas service to the Complainant.  See PGW late-filed Exhibit 10.  Due to this process, the makeup bill issued by PGW is essentially an estimated bill.  The provisions of 52 Pa. Code 
§ 56.22 and PGW’s Gas Service Tariff prohibit the imposition of a late payment charge on a disputed estimated bill.  See 52 Pa. Code § 56.22 (c), and PGW’s Gas Service Tariff –Pa. P.U.C. No. 2, First Revised Page No. 26, Rule 4.2.
  Therefore, the late-payment charge of $85.82 should be removed from Complainant’s account with PGW.
b. Underlying cause of usage discrepancy
Mr. Prendergast testified that, after he received the makeup bill in March of 2012, he visited a PGW center inquiring about the cause of the usage discrepancy.  He was informed that “there was a magnetic interference in the house and that they weren’t sure where it was coming from.”  Tr. 6.  The same information was imparted to him over the phone by a different PGW representative, that “It could be anything from the TV to the stereo system to anything.”  Id.  Mr. Prendergast testified that PGW reported the same thing to BCS after he filed his informal complaint at BCS Case No. 2966648.  Tr. 6.  According to Mr. Prendergast, it was not until he filed the present formal Complaint that he was informed that a magnet had been found on top of his meter in March of 2012.  Id.

PGW’s witness, Mr. Keal testified that he visited the Service Address on March 21, 2012, on Usage Discrepancy Investigation Order No. 3687425.  Although he was unable to physically access the meter, which is located in Complainant’s washroom, Mr. Keal testified that he was able to see the meter through a glass block installed at the Service Address for meter-reading purposes.  Tr. 33, 39-40.  Mr. Keal testified that from this vantage point he was able to see “a large magnet on top of the ERT
 head.”  Tr. 33, see also Tr. 34.  He stated that he was able to obtain an index read from the mechanical portion of the meter and an index read from the electronic portion of the same meter (ERT), as well as the number of magnetic and tilt counts recorded by the meter.  He prepared a report of his findings which was submitted into evidence as PGW Exhibit 3.  Tr. 33-34, and 20. 
Ms. Cromley testified that when Raymond Wolf, a service person for PGW, visited the Service Address on March 26, 2012, he found no visible tampering or damage to the meter, but confirmed the findings of Mr. Keal with regard to the inaccurate index readings from the meter.  Tr. 21.  Mr. Wolf prepared a report of his findings, which was submitted into evidence as PGW Exhibit 4.
A close review of the record in this matter lends limited support to Mr. Prendergast’s statements.  In particular, PGW Exhibit 2, which is a detailed list of contacts concerning the Complainant’s account with PGW, has one long entry dated April 23, 2012.  The author of the entry is a member of PGW’s Dispute Resolution Unit, and the entry contains its resolution of the dispute initiated by the Complainant on March 30, 2012.  The entry reads in pertinent part: “During the course of our investigation, it was found that your gas meter was recording usage, but due to undetermined conditions at the premise, the ERT was not recording for the actual usage billed at your meter….”  PGW Exhibit 2, at 3 (Emphasis added).  However, the same PGW Exhibit 2 also shows that PGW believed that “a possible magnetic interference at [the Service Address] is responsible for the usage billed at the meter” when it responded to inquires made on behalf of the Complainant on May 3, 2012, a mere ten days after the first statement.  PGW Exhibit 2 at 3, (Emphasis added).  Also, when PGW submitted its response to Mr. Prendergast’s informal complaint at BCS Case No. 2966648 on June 8, 2012, the response contained references to Mr. Keal’s original report on the magnet, Mr. Wolf’s subsequent failure to see any visible tampering or damage to the meter, as well as the language of the resolution issued by PGW’s Dispute Resolution Unit on April 23, 2013.  PGW Exhibit 2 at 1-2.  The BCS informal decision at BCS Case No. 2966648 clearly states its findings: “Tech arrived at the property on 3/21/12.  No access was obtained, but tech looked through a glass block and noticed a large magnet on top of the ERT.”  PGW Exhibit 5 (Emphasis added).  
With the exception of the report issued by PGW’s Dispute Resolution Unit on April 23, 2012, the Respondent has been consistent in its position that the meter malfunction and usage discrepancy were caused by magnetic interference.  The magnetic interference was evidenced by the high number of magnetic counts recorded by the meter and could have resulted by the placement of a magnet on top of the ERT head of the meter or by other sources of magnetic fields.  It is important to note in this case that Mr. Prendergast never claimed that the surface of his gas meter had remained clear of any objects (magnetic or otherwise) at all times, and PGW never treated Mr. Prendergast’s makeup bill as a theft of service incident
.  Therefore, I find any inconsistencies in the PGW’s statements to the Complainant to be inconsequential and not indicative of fraud or misinformation of the Respondent’s part.
For the reasons stated above, the formal Complaint filed by Michael Prendergast against Philadelphia Gas Works is sustained, in part, and denied, in part.  The Complainant failed to carry his burden of proving that PGW had inappropriately and incorrectly billed him for previously unbilled services.  Mr. Prendergast must pay the makeup amount of $3,183.77 in 48 monthly installments of $66.33 each.
  The Complainant successfully carried his burden of proving that PGW had improperly imposed late payment charges on his account on July 12, 2012.  The Respondent must credit Michael Prendergast’s account in the amount of $85.82.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa. C.S.A. § 332(a).

3.
In order to establish a prima facie case in a high billing dispute, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980).



4.
Evidence proffered by a utility relating to the accuracy of a meter test alone, in response to a high bill complaint, is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  See Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).

5.
A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Opinion and Order entered April 8, 1988, at Docket No. Z-8712758.

6.
Utilities are expressly permitted to issue make-up bills for service pursuant to 52 Pa. Code § 56.14 (“Previously Unbilled Utility Service”), which permits the issuance of make-up bills for “previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills....”

7.
The Complainant failed to carry his burden of proving that PGW had inappropriately and incorrectly billed him for previously unbilled services.

8.
The Complainant successfully carried his burden of proving that PGW had miscalculated the late payment charges imposed on his account on July12, 2012.
9.
The Complainant failed to carry his burden of proving that PGW had engaged in fraud or misinformation concerning the cause of the meter malfunction.

10.
The formal Complaint is sustained, in part and denied, in part pursuant to the preceding Discussion and Conclusions.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Michael Prendergast against Philadelphia Gas Works at Docket No. F-2012-2317187 is sustained, in part, with regard to the improper imposition of the late payment charge of $85.82.

2.
That the formal Complaint filed by Michael Prendergast against Philadelphia Gas Works at Docket No. F-2012-2317187 is denied, in part, with regard to the issuance of the makeup bill of $3,183.77 for previously unbilled gas service. 

3.
That Philadelphia Gas Works must credit Michael Prendergast’s account in the amount of $85.82.
4.
That Michael Prendergast must pay the makeup amount of $3,183.77 in 48 monthly installments of $66.33 each.
5.
That this proceeding be marked closed.

Date:
July 2, 2013






/s/











Eranda Vero








Administrative Law Judge

� 	A copy of this document was sent to PGW on January 4, 2013.


� 	There is no PGW Exhibit 7 or 8.


� 	Degree Day – A unit measuring the extent to which the outdoor mean (average of maximum and minimum) daily dry-bulb temperature falls below (in the case of heating) or rises above (in the case of cooling) an assumed base.  The base is normally taken as 65°F for heating and for cooling unless otherwise designated.  One degree-day is counted for each degree of deficiency below (for heating) or excess over (for cooling) the assumed base, for each calendar day on which such deficiency or excess occurs.  James H. Cawley and Norman Kennard, Rate Case Handbook, A Guide to Utility Ratemaking before the Pennsylvania Public Utility Commission, Glossary of Terms, Appendix Q (Pa. PUC 1983).


� 	The bill containing the $85.82 late payment charge was issued on July 12, 2012, during the period available to Complainant for appealing the BCS’s informal determination at BCS Case No. 2966648.  Because the appeal period had not expired, and the Complainant, in fact, chose to file the present formal Complaint challenging the determination of the BCS, the estimated bill remained in dispute and the late-payment charge should have been removed.


� 	Mr. Keal described the ERT as the electronic device in PGW’s gas meters, which is responsible for transmitting monthly readings to the PGW’s vehicles on the street.  Tr. 33, 38.


� 	Mr. Prendergast’s gas service was not terminated, nor was he asked to pay a security deposit or the full makeup bill before his service was reconnected.  See 52 Pa. Code §§ 56.32, 56.35.  In addition, the Company has prorated the makeup bill to reflect unbilled gas service which accrued within the past four years.  See PGW late-filed Exhibit 10.  By issuing the makeup bill within the confines of 52 Pa. Code §56.14, PGW has treated Mr. Prendergast’s case as a meter failure rather than a theft of service incident.


� 	$6,417.4 - $3,233.63 = $3,183.77;


$3,183.77 ÷ 48 months = $66.32854 per month.
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