BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Gary Lindner						:	
							:
v. :		C-2012-2337274
:
Duquesne Light Company		 		:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On November 28, 2012, Gary Lindner (Mr. Lindner or Complainant) filed a formal complaint with the Public Utility Commission (Commission), at Docket No. C-2012-2337274, against Duquesne Light Company (Duquesne Light) in which Complainant alleged his credit report in October 2012 still contained adverse credit reports which were the subject of the previous Commission proceeding (at C-2011-2237595), and that Respondent did not remove the adverse reports.  Complainant alleges Respondent intentionally misled him and the Commission in the 2011 Complaint proceeding when Duquesne Light alleged it had removed the two adverse reports previously.  The hearing record in this matter closed on May 31, 2013.

		Duquesne Light filed an answer in response to the complaint on December 20, 2012, in which Duquesne Light continued to deny allegations from the previous proceeding, and further denied it did not provide adequate customer service when it directed its collection agency vendor to remove erroneous information from Complainant’s credit report.  Duquesne Light requested the complaint should be denied with prejudice.  

		On March 7, 2013, the Office of Administrative Law Judge scheduled an initial telephonic hearing in this matter for Tuesday, April 16, 2013.  On March 12, 2013, the undersigned issued a Prehearing Order.  The presiding officer convened the initial hearing as scheduled at which Complainant appeared represented by A. Michael Gianantonio, Esquire, and Duquesne Light was represented by Christopher W. Cahillane, Esquire.  Complainant presented testimony from himself and offered one exhibit, marked Complainant Exhibit D, which was admitted into evidence.  Respondent presented the testimony of two individuals, and offered three exhibits, marked Duquesne Light Exhibits A, B and C, which exhibits were admitted into evidence.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.    

The presiding officer received the transcript of the hearing, containing ninety-three (93) pages, on May 9, 2013.  Upon receipt of the transcript, the presiding officer closed the hearing record by Interim Order Closing the Hearing Record on May 13, 2013.

On May 22, 2013, the presiding officer issued the Second Interim Order which reopened the hearing record.  Earlier during the proceedings, the utility proffered three exhibits, marked and admitted at the hearing as Respondent Exhibits A, B and C.  Those three exhibits, upon examination by the presiding officer, were found to contain Complainant’s Social Security number, full name and address in several locations.  Due to the public interest involved which requires the Commission to prevent personal information to be publicized which might open up a party or witness to potential identity theft, the presiding officer reopened the record and required the utility to file redacted versions of all three exhibits and request the Secretary’s Bureau to treat the previously-filed exhibits as “Proprietary”.

Thereafter, on May 31, 2013, the presiding officer issued the Third Interim Order which accepted the late-filed exhibits into the hearing record, ordered the previously-filed exhibits to be marked as “Proprietary” and closed the hearing record.  This matter is now ripe for adjudication.  



RELATED LITIGATION AT DOCKET NO. C-2011-2237595

		This proceeding is related to a proceeding initiated by Mr. Lindner in 2011 at Docket No. C-2011-2237595.[footnoteRef:1]  On April 12, 2011, Mr. Lindner filed a formal complaint with the Commission against Duquesne Light complaining Respondent improperly and incorrectly assigned two delinquent residential accounts against his Social Security number on his credit report, resulting in his banking institution terminating the line of credit for his business.  Complainant requested the Commission require Respondent to remove the negative references from his credit report.   [1: 	 	In the proceeding captioned as C-2011-2237595, Complainant filed his formal complaint as “Gary D. Lindner”.  In this proceeding, Complainant filed his formal complaint as “Gary Lindner”.
] 


		During the previous litigation (at Docket No. C-2011-2237595), Respondent admitted that two delinquent residential accounts were listed on Complainant’s credit report in error.  Respondent averred the delinquencies were removed as soon as Complainant brought the matter to Duquesne Light’s attention.  Thereafter, the presiding officer issued an Initial Decision on February 8, 2012 in which Lindner’s complaint was sustained and Respondent was assessed a penalty totaling $1,000.00 because Duquesne Light failed to properly and accurately report credit information to the credit reporting agencies.  The Initial Decision did not contain a specific ordering paragraph requiring Duquesne Light to remove the incorrect delinquencies.  On March 16, 2012, the Commission issued a Final Order pursuant to 66 Pa. C.S.A. §332(h) (referred to as “Act 294”) by which the Initial Decision became final.

		The presiding officer took judicial notice, at the hearing on April 16, 2013 in Docket No. C-2012-2337274, of the hearing record and Initial Decision in Docket No. C-2011-2237595 due to the similar basis in fact for both proceedings.[footnoteRef:2]  Neither party objected.  Some Findings of Fact included in the original Initial Decision dated February 8, 2012 in Docket No. C-2011-2237595 are included herein and will be referred to as “2011 Finding”.  Facts found in the transcript from the hearing conducted on October 25, 2011 in the 2011 Complaint will be referred to as “2011 Transcript” or “2011 Tr.”  Facts found in the transcript from the hearing conducted on April 16, 2013 will be referred to as “Transcript” or “Tr.”   [2: 	 	See Transcript of April 16, 2013 at 6-7.] 


FINDINGS OF FACT

1.	Complainant, Gary Lindner, resides at 2575 Grouse Ridge, Wexford, Pennsylvania 15090.  

2.	Complainant owns a business called Atlantis Pets, Inc. which provides custom aquarium installation services.  (2011 Tr. 8, 9).

3.	Until April 2009, Atlantis Pets, Inc. operated a retail business and a service business out of 4724 Clairton Boulevard, Pittsburgh, Pennsylvania 15102.  (2011 Tr. 9).

4.	Until May 2010, Respondent provided electric service to Atlantis Pets, Inc. at the retail business location.  (2011 Finding 4).  

		5.	Complainant made a business decision around April 2010 to close the retail business and operate solely as a service business out of his residence.  (2011 Tr. 49-50).

6.	Sometime prior to March 2011, Respondent erroneously reported to credit reporting agencies that Complainant owed on two delinquent electric service accounts for electric service provided at addresses where Complainant neither lived nor operated his business.  (2011 Finding 11).

7.	Previously, Complainant secured a $50,000 line of credit for the business through Citizens Bank and had used approximately $29,000 when Citizens Bank cancelled the line of credit on March 24, 2011 due to an adverse credit report.  (2011 Tr. 10-14; Complainant Exhibit G).

		8.	Complainant’s line of credit with Citizens Bank was an unsecured line of credit which the bank no longer offered in March 2011 and which Complainant retained as a “grandfathered” account.  After terminating the line of credit account in March 2011, Citizens Bank refused to reinstate it after learning about the incorrectly listed Duquesne Light filings.  Citizens Bank insisted Complainant had to reapply for the credit line but Citizens Bank was unable to offer the grandfathered-type of account to its customers.  (2011 Tr. 44-45, 50-51).

		9.	Respondent averred that, on April 26, 2011, the two erroneously listed delinquent accounts were removed from Complainant’s credit report.  (2011 Tr. 47).

		10.	On June 8, 2011, Respondent’s counsel signed a letter drafted by Complainant’s wife which references two (2) unpaid Duquesne Light accounts:  Account No. 252xxxx with CBCS collection agency; and Account No. 2092xxxx with National Recovery Act collection agency.  (2011 Finding 19).

11.	In the June 8, 2011 letter, Respondent states: 
“I am writing to provide you with formal notice of a credit reporting error that was made by Duquesne Light Company.  It has come to my attention that Duquesne Light Company reported certain erroneous information to Equifax Information Services.  Apparently Mr. Gary D. Lindner (who is in good standing with Duquesne Light Company) had various incorrect data reported in his name and under his social security number.  Duquesne Light would like to apologize and notify you that this error has been rectified, the incorrect information is being removed and inform you that Mr. Gary D. Lindner/Atlantis Custom Aquariums is in good standing with our company”.  (2011 Finding 20).

		12.	Mr. Lindner learned the erroneous credit reports were not removed when he attempted to rent a condominium in the fall of 2012 but was denied because of his credit report.  (Tr. 9, 12).

		13.	On October 25, 2012, Mr. Lindner received an updated credit report from Equifax.  (Tr. 10; Complainant Exhibit D).

		14.	Duquesne Light’s Director of Revenue Management, who oversees Respondent’s credit department and collection activities on delinquent accounts, learned from Respondent’s legal division about the continued existence of the erroneous credit reporting in the fall of 2012, although the witness did not know when in the fall of 2012 either Respondent or she learned about the problem.  (Tr. 23, 26, 30, 31, 36).

		15.	Respondent’s witness did not know when Respondent told its placement agency to remove it.  (Tr. 27).

		16.	Duquesne Light uses placement agencies to report information to credit bureaus when a residential account becomes delinquent and is sent for collection activities.  (Tr. 23-25).

		17.	National Recovery Act (NRA) is a national debt collection firm and it acted as Duquesne Light’s agent as it related to the credit reporting information concerning Mr. Lindner.  (Tr. 47, 50-52).

		18.	Respondent’s witness had no information about when or if NRA actually complied with Duquesne Light’s request in 2012 to remove the erroneous reports, but the witness was positive Duquesne Light told NRA to remove the report a second time.  (Tr. 23, 26, 27).

		19.	E-Oscar is an online tool used to access credit reporting agencies in order to make adjustments.  (Tr. 28, 29).

		20.	Respondent directly reports credit information to the credit reporting agencies on its industrial and commercial accounts.  (Tr. 39).

		21.	Duquesne Light took no steps to verify or confirm that the initial request in 2011 to remove the erroneous reports was, in fact, completed successfully.  (Tr. 29, 37, 45).

		22.	Duquesne Light’s past practice involving other ratepayers usually includes asking a ratepayer for verification when a change must be made to correct a credit report.  (Tr. 37).

		23.	Duquesne Light admitted the erroneous reports were not removed until November 2012.  (Tr. 50-52).

		24.	On October 11, 2010, NRA reported $183.00 on a delinquent Duquesne Light account against Complainant with the credit reporting agencies.  (Tr. 58, 59; Respondent’s Exhibit A).

		25.	 On April 18, 2011, NRA notified the credit reporting agencies to delete the delinquent Duquesne Light account.  (Tr. 59-61).

		26.	In fact, on April 18, 2011, NRA reported to the credit reporting agencies that the Duquesne Light account mistakenly placed in Complainant’s name for $183.00 was unpaid and delinquent.  (Complainant Exhibit D at 36; Respondent Exhibit A at 1).

		27.	On November 5, 2012, NRA notified the credit reporting agencies to delete the erroneous account information and the information was actually deleted.  (Tr. 68; Complainant Exhibit D at 36; Respondent Exhibit C).

		28.	Mr. Lindner ordered a second credit report after filing the November 28, 2012 complaint with the Commission and that second credit report did not contain the Duquesne Light delinquencies seen in October 2012.  (Tr. 18-21).




DISCUSSION

Complainant’s Position

		Complainant alleges he had a residential rental application denied due to adverse credit reporting.  Complainant contends, when he checked on his credit report, he learned in October 2012 that his credit report still contained the adverse credit report which was the subject of the earlier 2011 Complaint proceeding (at C-2011-2237595), and which Respondent apparently had not removed.  Complainant alleges Respondent intentionally misled him and the Commission in the 2011 Complaint proceeding when Duquesne Light alleged it had removed the adverse report.  Complainant requests the Commission order Respondent to:

1. Remove the negative references from his credit report.

2. Delete and destroy all records in Respondent’s possession pertaining to him and/or the business.

3. Provide a letter from Respondent verifying the records in Respondent’s possession have been destroyed.

4. Pay fines greater than ten times the original fine.

5. Pay Complainant’s legal fees.

6. File a report with the Commission which details all other ratepayers who have been adversely affected by Respondent’s erroneous credit reporting practices.

Respondent’s Position

		Respondent acknowledges one erroneous report – which was the subject of the previous proceeding  – remained on Complainant’s credit report as of November 2012.  Nevertheless, Respondent avers it provided reasonable and adequate customer service when it told its collection agency, NRA, to have the erroneous report removed.  Respondent contends neither it nor NRA is to blame for the failure of the reporting agency to remove the erroneous report and there is no way for Respondent to verify the report was removed without causing further damage to Complainant’s credit rating by requesting another credit report.         
Respondent’s Responsibility

Pursuant to 66 Pa. C.S.A. §1501:  

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  

Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa. C.S.A. §332(a).  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:3]   [3:  	See Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).
] 


Reasonable Customer Service

The Commission has the authority and responsibility to define reasonable service under 66 Pa. C.S.A. §1501.  Pursuant to 66 Pa. C.S.A. §1502, Duquesne Light shall not, “make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.”  

Evidentiary Issue

	Two unusual evidentiary questions arose during the pendency of this proceeding which bear mention.  First, it should be noted Respondent objected to inquiries by Complainant of NRA’s employee concerning the interpretation of notations on documents from a reporting agency.  Respondent claimed NRA’s employee lacked the ability to read and interpret a report from a credit reporting agency.  Respondent insisted Complainant should have known to bring an expert or an employee of that particular credit reporting agency (in this case, Equifax) if Complainant wanted the credit reports deciphered.  NRA’s employee was proffered by Respondent and asked to explain NRA’s forms on Direct Examination and what various terms meant as reported to the credit reporting agencies.  The witness also explained she had over seventeen years of experience in the credit reporting industry and had experience reading credit reports.  Respondent’s objection was overruled and NRA’s employee was permitted to testify concerning the meaning of notations on Complainant’s Exhibit D.

		Second, it must be noted Respondent submitted for admission and moved to admit three exhibits (Respondent Exhibits A, B and C), which exhibits listed Complainant’s full name, address and Social Security number.  These exhibits, as part of the official hearing record in this proceeding, were placed in the official file maintained by the Commission in the Secretary’s Bureau.  In such location, any individual willing to go to the Commission’s offices in Harrisburg would be able to access the file and find this information.  This information, if found by an individual with criminal intent, could be easily used to steal Complainant’s financial identity and bring financial ruin upon Complainant.  Therefore, the presiding officer ordered the hearing record reopened and ordered the utility to rectify the defect as soon as the defects were identified.  The utility responded promptly to the Second Interim Order and corrected the problem.  



Conclusion

		The evidence Duquesne Light provided through the testimony of its own witness was disturbing because of the lack of information and verifying documentation which Duquesne Light failed to provide.  This failure is all the more striking given the fact that this matter involves a ratepayer who fully litigated the whole issue of erroneous credit reporting by Duquesne Light through a previous Commission proceeding less than a year earlier.  Even so, Respondent came to the hearing without any documents or testimony which would show when Duquesne Light asked NRA to correct the credit report, when the correction was made or attempted by NRA and/or how NRA documented for Duquesne Light when or how the corrections were made.  (See Transcript at 38).  

		Respondent’s employee did not know when in the fall of 2012 Respondent learned the erroneous report was not removed.  (See Transcript at 23, 26, 30, 31, 36).  Respondent’s witness did not know when Respondent told NRA to remove it in 2011 or 2012.  (See Transcript at 27).  Respondent’s witness had no information about when or if NRA actually complied with Duquesne Light’s request to remove the erroneous reports or if Duquesne Light asked for verification from NRA.  (See Transcript at 23, 26, 27).  

		Despite being unable to recall any specifics, Respondent’s employee insisted she was positive Duquesne Light told NRA to remove the report a second time.  (See Transcript at 23, 26, 27).  Furthermore, Respondent’s witness insisted Duquesne Light could not take any steps itself to remove the erroneous reports because it did not have access to “E-Oscar”, even though the witness admitted Duquesne Light routinely reports credit information to the credit reporting agencies on the utility’s industrial and commercial accounts.  (See Transcript at 28, 39).

		The evidence Duquesne Light provided through the testimony of NRA’s employee was equally disturbing due to the lack of detail and the witness’ repeated insistence that verification – to ensure the information submitted was recorded correctly with the credit reporting agencies – would have been harmful to the debtors.  
		As an example, NRA’s witness testified NRA never verifies if the credit reporting agencies received the collection information or data sent from NRA concerning any account.  This witness also testified she did not know if the credit reporting agencies can provide a read-out of reports sent to them from collection agencies such as NRA.  (See Transcript at 84, 85).  Furthermore, she testified NRA never verifies whether its reports to the credit reporting agencies are actually lodged on the individual’s credit rating.  (See Transcript at 69, 86).

Complainant met the burden of proving Respondent again violated the Commission’s regulations by failing to provide reasonable and adequate customer service.  This time, the unreasonable and inadequate service occurred when Duquesne Light failed to remove the erroneous credit information with the credit reporting agency against Complainant.  Duquesne Light did not even attempt to verify the corrections were made by asking Complainant to check his own credit rating, which action by Complainant would have had no adverse effect on his credit rating.  

Therefore, my review of the record evidence leads me to conclude Respondent provided unreasonable service to Complainant when it failed to remove the erroneous credit data from Complainant’s credit report without any attempt to verify the removal of the erroneous information.   Respondent’s service was in violation of Section 1501 of the Code, 66 Pa. C.S.A. §1501, and warrants the imposition of a civil penalty, pursuant to Section 3301(a) and (b) of the Public Utility Code, 66 Pa. C.S.A. §3301(a) and (b).  

However, to ensure Complainant’s credit rating is clear finally of any and all erroneous credit reports initiated by Duquesne Light Company, Complainant will be required in this Initial Decision to check his own credit rating and report to the Commission whether Duquesne Light Company has, in fact, removed all erroneous reports which it indicates it removed.  At the hearing, both parties were of the opinion the erroneous reports had been removed, but neither party provided an updated credit report which would verify their opinions were correct.  Therefore, a current credit report must be run.  Uncontroverted testimony was provided at the hearing that Complainant’s credit rating would be harmed if Respondent requested a current credit report.  For that reason, Complainant will be required to request an updated version and then to certify to the Secretary’s Bureau that he finds all erroneous reports initiated by Respondent are no longer on his credit report.

Civil Penalty

Public utility companies are required to provide reasonable service to their customers pursuant to Section 1501 of the Code.[footnoteRef:4]  The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.[footnoteRef:5]  The term “service” should be “used in its broadest and most inclusive sense, including any and all acts done, rendered, or performed, and any and all things furnished or supplied…by public utilities…in the performance of their duties under the Public Utility Code.…”[footnoteRef:6]  Thus, a utility company’s practices – including, inter alia, billing customers, sending accurate final bills and reporting credit information to credit reporting agencies – must be reasonable, adequate and sufficient.  A violation occurs when a utility company fails to report correct and accurate information about a customer to a credit reporting agency. [4:  	66 Pa. C.S.A. §1501.]  [5: 
 	Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  
]  [6:  	66 Pa. C.S.A. §102.  ] 


Sections 3301(a) and (b) of the Public Utility Code, 66 Pa. C.S.A. §3301(a) and (b), authorize the Commission to impose a maximum civil penalty of $1,000.00 per day for violations of its statutes, regulations and orders.  The Commission has adopted certain standards that are to be applied in determining the amount of civil penalties when violations are admitted or determined to have occurred.  There are ten standards which the Commission first articulated in Joseph A. Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C‑00992409 (Order entered February 10, 2000) (“Rosi”) and which are now published at 52 Pa. Code §69.1201 in the Commission’s Policy Statements and Guidelines.  
[bookmark: 69.1201.]
The factors and standards the Commission will consider are enumerated at 52 Pa. Code §69.1201(c) as follows: 

(1)	Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 

(2)  	Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 

(3)  	Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 

(4)  	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered. 

(5)  	The number of customers affected and the duration of the violation. 

(6)  	The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 

(7)  	Whether the regulated entity cooperated with the Commission’s investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 

(8)  	The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount. 

(9)  	Past Commission decisions in similar situations. 

(10)  	Other relevant factors.




Conclusion Concerning Review of Factors under 52 Pa. Code §69.1201(c)

		The first criterion to consider is whether the violation was of a serious nature or whether it was less egregious, such as an administrative or technical error.  Complainant was unable to rent a new residence because his credit rating was damaged by Respondent’s continuing failure to delete erroneous information placed on Complainant’s credit rating by Respondent.  Respondent did nothing to correct the problem or ensure it was corrected other than make a telephone call to its agent, NRA.  Thus, I conclude this violation was serious in nature and warrants a higher penalty.

		The second criterion is whether the resulting consequences of the conduct were of a serious nature, such as personal injury or property damage.  Complainant has sustained prolonged damage to his property interests in that he has been precluded from obtaining a new residence due to Respondent’s error.  Thus, I conclude the consequences are of a serious nature and warrant a higher penalty.

		The third criterion is whether the conduct at issue was deemed intentional or negligent.  Duquesne Light’s conduct here was negligent at best but with an obvious and complete disregard for correcting and ameliorating the damage done to Complainant in the previous proceeding.  Thus I conclude the conduct, while merely negligent, warrants a higher penalty.

		The fourth criterion is whether the utility made efforts to modify internal practices and procedures to address the conduct and prevent similar conduct, and the amount of time it took for the implementation of these measures.  There is no evidence Duquesne Light recognizes its failure to provide adequate customer service here and it made no effort to modify its internal practices or the practices of its agent, NRA, in order to avoid similar damage to other ratepayers in the future.  Thus I conclude a higher penalty is warranted.  

		The fifth criterion is the number of customers affected.  According to the record evidence, only Complainant was impacted.  

		The sixth criterion is a consideration of Duquesne Light’s compliance history.  No evidence was presented that Duquesne Light has a poor compliance record, however, the fact Complainant had to file a second complaint before Duquesne Light corrected a problem Duquesne Light erroneously created eighteen months earlier is evidence that Duquesne Light treated the Commission’s requirements and its decision in C-2011-2237595 in a cavalier manner.  Therefore, I conclude a higher penalty is warranted.

		The seventh criterion is whether the regulated entity cooperated with the Commission’s investigation.  There was no investigation by the Commission and therefore this criterion works neither to mitigate nor to aggravate the penalty to be imposed.  

		  The eighth criterion is the amount of the civil penalty or fine necessary to deter future violations, with consideration of the size of the utility.  Duquesne Light is a large utility with an extensive territory.  Complainant in his complaint requested a penalty that was ten times the penalty imposed in the previous complaint proceeding.  In light of Duquesne Light’s size and its callous disregard for the Commission’s regulations and for the damage it inflicted on one of its ratepayers, I agree with Complainant’s recommendation that the penalty should be ten times the 
amount of the penalty imposed by the Commission in the initial proceeding.  This amount – $10,000.00 – is not excessive or arbitrary.  The initial proceeding resulted in a $1,000.00 penalty, which amount seemed appropriate given the seriousness of the infraction and its consequences, coupled with Respondent’s relatively quick response.  However, this adjudication is not based on Complainant’s recommendation.

		What makes a $10,000.00 penalty appropriate in this proceeding are two facts in particular:  (1) Respondent’s assertions to this presiding officer and the Commission in the initial proceeding that the correction had been made when, in fact, the correction had not been made; and (2) Respondent’s failure to ask Complainant to check his own credit rating to ensure the corrections were not only requested by NRA but also implemented by the credit agencies.  The determination in this second proceeding would be drastically different if Respondent had taken any measure or made any attempt to verify the credit rating – which Respondent besmirched – was corrected.  Thus, in consideration of all the other relevant factors, I conclude a penalty of $10,000.00 is sufficient to deter future violations.

		The ninth criterion is past Commission decisions.  No party has cited to any prior Commission decisions involving unreasonable customer service in how a utility reports information to credit reporting agencies or fails to correct errors in credit reporting, except for the previous proceeding involving the same parties at C-2011-2237595.  

		The tenth criterion is other relevant factors, and none have been suggested or considered other than those previously discussed.

In any case in which a civil penalty is assessed, these ten factors must be considered when calculating the amount of the penalty.  The factors are meant to ascertain, in general, how serious was the conduct and intention of the utility, how the individual consumer was affected and how the utility’s conduct may bode for similar future situations.  In this proceeding, Duquesne Light’s actions – to fail to remove erroneous information on Complainant’s credit report and to fail to ensure its agent removed the information on Duquesne Light’s behalf – were serious and warrant a higher penalty.  In addition, the resulting consequences from these actions were of a serious nature and impacted Complainant’s ability to conduct business, which warrants a higher penalty.  Duquesne Light caused incorrect, adverse information to remain on Complainant’s report with the credit reporting agencies.  Furthermore, Duquesne Light’s inaction was an intentional act that resulted from Duquesne Light’s office operations.  Lastly, Duquesne Light failed to follow-up to verify the erroneous information was removed.  

In the 2011 Complainant proceeding, Duquesne Light misled the Commission into believing that it communicated to the credit reporting agency about the need to remove the inaccurate information within a few weeks of when Complainant filed his original 2011 complaint.  No mention was made that Duquesne Light used a contractor to request the correction.  The misleading character of this information may not have been knowingly and intentionally done by Duquesne Light’s employees but the information was reported by Duquesne Light with such confidence and assurance that it brooked no question from either the presiding officer or Complainant.  Clearly, a much higher penalty is warranted in this second proceeding.  In addition, the duration of these actions and inactions by Duquesne Light extended from prior to March 2011 until November 2012.  Thus a higher penalty is warranted.  

Due to Duquesne Light’s abject failure to remedy the errors Duquesne Light created, a civil penalty is necessary to deter similar future violations, especially in light of the serious consequences caused by Duquesne Light adversely impacting a ratepayer’s credit report – not once but twice.  The evidence presented and taken as a whole proves a civil penalty is necessary to deter future violations.  Therefore, I am assessing a Ten Thousand Dollar ($10,000.00) civil penalty against Respondent.  This penalty takes into consideration Respondent’s failure to correct the error, acknowledge its responsibility to correct the error, and its failure to verify or attempt to verify the errors were corrected.       

Accordingly the complaint is sustained in the ordering paragraphs below and Respondent is ordered to pay a civil penalty. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. §701.

2. Complainant carries the burden of proving Respondent did not provide reasonable and adequate service.  66 Pa. C.S.A. §332(a).

		3.	Respondent failed to provide Complainant with reasonable and adequate customer service when it failed to remove erroneous delinquent credit reports from Complainant’s credit rating.  

		4.	Complainant met the burden of proving Respondent did not provide reasonable and adequate service.    
		5.	The Commission is authorized to consider and impose civil monetary penalties against a public utility company.  52 Pa. Code §1201 et seq.	

[bookmark: _GoBack]
ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the complaint of Gary Lindner versus Duquesne Light Company at Docket No. C‑2012-2337274 hereby is sustained because Complainant proved Respondent did not provide reasonable and adequate service.

2.	That Duquesne Light Company is hereby assessed the penalty of Ten Thousand Dollars ($10,000.00) because Respondent failed to correct the erroneously reported credit information about Complainant to the credit reporting agencies.

3.	That Duquesne Light Company within thirty (30) days of the Commission’s Order in this case shall pay a civil penalty in the amount of Ten Thousand Dollars ($10,000.00) by sending a certified check or money order payable to the Pennsylvania Public Utility Commission addressed to:

	Pennsylvania Public Utility Commission
	P.O. Box 3265
	Harrisburg, PA 17105-3265

4.	That Duquesne Light Company shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S.A. §101 et seq.

5.	That Complainant shall file with the Secretary’s Bureau, within thirty (30) days from the date the Initial Decision is issued, a written certification in which Complainant certifies that his credit rating no longer contains an erroneous credit report from Duquesne Light Company.  The written certification shall be served upon Duquesne Light Company by ordinary mail.  

6.	That Docket No. C-2012-2337274 shall be marked closed.




Date:  July 22, 2013								/s/			
								Katrina L. Dunderdale
								Administrative Law Judge
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HISTORY OF THE PROCEEDING


 


 


 


 


 


On 


November 28,


 


2012,


 


Gary Lindner (Mr. Lindner or 


Complainant


)


 


filed a 


formal complaint


 


with the Public Utility Commission (Commission)


, at Docket No. C


-


2012


-


2337274, against Duquesne Light 


Company (Duquesne Light) 


in which Complainant alleged 


his 


credit report in Octob


er 2012 still contained adverse credit reports which were the subject of the 


previous Commission proceeding (at C


-


2011


-


2237595), and that 


Respondent


 


did not remove the 


adverse reports.  Complainant alleges Respondent intentionally misled him and the Commis


sion 


in the 2011 Complaint proceeding when Duquesne Light alleged it had removed the two adverse 


reports previously.  


The hearing record in this matter closed on May 31, 2013.


 


 


 


 


Duquesne Light filed an answer in response to 


the


 


complaint on 


December 20, 


2012, in which Duquesne Light continued to deny allegations from the previous proceeding, and 


further denied it did not provide adequate customer service when it directed its collection agency 


vendor to remove erroneous information from Complainant’s credi


t report.  D


uquesne Light 


request


ed


 


the complaint 


should 


be 


denied with prejudice


.  
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