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October 21, 2005

Reply to Philadelphia Office’

James J. McNulty, Secretary
Pennsylvania Public Utility Commission
P.0. Box 3265

Harrisburg, Pennsylvania 17105-3265 °

Re..  Inthe Matter of the Joint Application of PECO Energy Company and
Public.Service Electric and Gas Company for Approval of the Merger of
Public Service Enterprise Group with and inte Exelon Corporatlon
Docket No. A-110550F0160 :

Dear Secretary McNulty

Please be advised that the PennFuture Parties will not be filing a Rep]y Bnefm
the above-captioned proceeding. Copies of this letter have been served on the parties as
set forth in the Certificate-of Service.

+ Sincerely,

F

‘Charles McPhedran
Senior Attorney- -
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

JOINT APPLICATION OF PECO : :

ENERGY COMPANY AND PUBLIC : DOCKET NO. A-110550F0160
SERVICE ELECTRIC AND GAS :

COMPANY FOR APPROVAL OF
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SERVICE ENTERPRISE GROUP
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served copies of the letter dated October 21, 2005
upon the following persons in accordance with the requirements of § 1.54 (relating to service by

a participant).

Date: /O/ZI/OS c%/éé/q,ﬁ WL

Charles McPhedran, Esq.
Counsel for the PennFuture Parties

Paul Bonney, Esquire
Kent Murphy, Esquire

PECO Energy Company
2301 Market Street
P.O. Box 8699
Philadelphia, PA 19101-8699
215-841-4941 215-568-3389 (fax) ,.,“.',’
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Thomas P. Gadsden, Esquire
Anthony C. DeCusatis, Esquire
Morgan, Lewis & Bockius
1701 Market Street
Philadelphia, PA 19103
tgadsden@morganlewis.com

Daniel Clearfi€ld, Esquire

Wolf, Block, Schorr & Solis-Cohen

213 Market St., 9th Floor

P.O. Box 865

Harrisburg, PA 17101

717-237-7160 717-237-7161 (fax)
dclearfield@wolfblock.com

(Public Service Electric and Gas Company)

David M. Kleppinger, Esquire

Charis Mincavage, Esquire

McNees, Wallace & Nurick

100 Pine Street

P.O.Box 1166

Harrisburg, PA 17108

717-232-8000 . 717-237-5300 (fax)
dkleppin@@mwn.com

cmincavage(@mwn.com

(Philadelphia Area Industrial Energy Users Group)

Craig Doll, Esquire
25 West Second Street

P.O. Box 403
Hummelstown, PA 17036-0403
717-230-9555 717-566-9901 (fax)

cdoll76342(@aol.com
(Pepco Holdings, Inc. and subsidiaries)

" Daniel W. Cantu’-Hertzler, Esquire
Darlene D. Heep, Esquire

City of Philadelphia

Law Department

One Parkway Building, 16® Floor
1515 Arch Street

Philadelphia, PA 19102-1595
215-683-5061 215-683-5175
darlene.heep@phila.gov




Richard P. Mather, Sr., Esquire

Pamela G. Bishop, Esquire

Scott Perry, Esquire

Department of Environmental Protection
Rachel Carson State Office Building, 9" Floor
400 Market Street

Harrisburg, PA 17101-2301

717-787-7060 717-783-7911 (fax)

rmather{@state.pa.us
pbishop(@state.pa.us

scperryldstate na.us

Barnett Satinsky, Esquire

Theodore H. Jobes, Esquire

Fox Rothschild LLP

2000 Market Street, 10" Floor
Philadelphia, PA 19103-3291
215-209-2088 215-299-2150 (fax)
bsatinsky(@foxrothschild.com

(New Jersey Large Energy Users Coalition)

Kenneth .. Mickens, Esquire

Robert V. Eckenrod, Esquire
Pennsylvania Public Utility Commission
Office of Trial Staff

P.O. Box 3265

Harrisburg, PA 17105-3265

717-783-6184 717-772-2677 (fax)
kmickens{@state.pa.us
roeckenrod(@state.pa.us

Tanya J. McCloskey, Esquire

James Mullins, Esquire

Office of Consumer Advocate

5" Floor, Forum Place

555 Walnut Street

Harrisburg, PA 17101

717-783-5048 717-783-71352 (fax)
tmccloskev{@paoca.org
jmullins@paoca.org

Caro] Pennington, Esquire

Office of Small Business Advocate

Suite 1102, Commerce Building

300 North Second Street

Harrisburg, PA 17101

717-783-2525 717-783-2831 (fax)
karenmil(@state.pa.us




Scott J. Rubin, Esquire

3 Lost Creek Drive
Selinsgrove, PA 17870-9357
570-743-2233 570-743-8145 (fax)

scott@publicutilityhome.com

(Exelon Utility Coordinated Council Locals 614 and 777
of the International Brotherhood of Electrical Workers,
and Frank Kuders)

Eric Joseph Epstein

4100 Hilisdale Road

Harrisburg, PA 17112

717-541-1101 717-541-5487 (fax)
ericepstein(@comcast. net

Jesse A. Dillon, Esquire

PPL Services Corporation

Two North Ninth Street

Allentown, PA 18101

610-774-5013 610-774-6726
jadillon@pplweb.com

Todd S. Stewart, Esquire

Hawke, McKeon, Sniscak & Kennard LLP
100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105

717-236-1300 717-236-4841
tsstewart@hmsk-law.com '

(Direct Energy Services, LLC)

Carolyn D. Commons, Esquire

Commons & Commons LLP

2967 W. School House Lane, #1210

Philadeiphia, PA 19144

215-849-4400 215-849-5555 (fax)
lawyers@commonslaw.com

(Energy Coordinating Agency of Philadelphia, Inc.)




Jan P. Paden, Esquire
David W. Francis, Esquire
Rhoads & Sinon LLP
One South Market Square

P.O. Box 1146
Harrisburg, PA 17108-1146
717-233-5731 717-231-6600 (fax)

dfrancis(@@rhoads-sinon.com
(Amerada Hess Corporation)

W. Edwin Ogden, Esquire

Ryan, Russell, Ogden & Seltzer

1105 Berkshire Boulevard, Suite 330

Wyomissing, PA 19610-1222

610-372-4761 610-372-4177

eogden@ryanrussell.com

(Metropolitan Edison Company, Pennsylvania Electric Company,
Pennsylvania Power Company, FirstEnergy Solutions, Corp.)

Julie Coletti, Esquire

Strategic Energy, LLC

Two Gateway Center

Pittsburgh, PA 15222

412-394-4356 412-394-6681 (fax)
jcoletti@sel.com

Jonathan M. Stein, Esquire

Philip A. Bertocci, Esquire

Thu B. Tran, Esquire

Community Legal Services, Inc,

1424 Chestnut Street
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Roger E. Clark, Esquire

The Reinvestment Fund

718 Arch Street, Suite 300 North
Philadelphia, PA 19106-1591
215-574-5814 215-574-5914 (fax)
roger.clark{trfund.com




Charles E. Thomas, Jr., Esquire

Thomas T. Niesen, Esquire
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(Philadelphia Gas Works)

Steven J. Engelmyer, Esquire
Kahiga A. Tiagha, Esquire
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Steven Goldenberg, Esquire
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Lawrenceville, NJ 08648
sgoldenberg(@foxrothschild.com
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McNees Wallace & Nurick uc

attorneys at law

CHARIS MINCAVAGE

DIRECT DIAL: {(717) 237-5437

E-MaIL ADDRESS: CMINCAVAGE@MWN.COM
October 21, 2005

VIA HAND DELIVERY

James J. McNulty, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building :

400 North Street, 2nd Floor
Harrisburg, PA 17120

RE:  Joint Application of PECO Energy Company and Public Service Electric &
Gas Company for Approval of the Merger of Public Service Enterprise
Group, Inc., with and into Exelon Corporation; Docket No. A-110550F0160

Dear Secretary McNulty:

Please be advised that the Philadelphia Area Industrial Energy Users Group ("PAIEUG")
will not be submitting a Reply Brief in the above-referenced proceeding. Although PAIEUG did
not submit a Main Brief or Reply Brief in this proceeding, PAIEUG reserves the right to file
Exceptions or Reply Exceptions, as necessary.

As shown by the attached Certificate of Service, all parties to this proceeding are being
duly served. Please date stamp the extra copy of this transmittal letter and kindly retumn it for our

filing purposes.
=
hrd < Very truly yours,
¢ » £ DOCUMENT
> = @ McNEES WALLACE & NURICK LLC
> =55 FOLDER .
g:'l § & David M. Kleppinger
= L3 @Q K E? E o Charis Mincavage
| “0CT 25 2005 EE Counsel to Philadelphia Area Industrial
Energy Users Group
CM/lhe
Enclosures
c: Honorable Marlane Chestnut, Administrative Law Judge (via e-mail and first class mail)

Certificate of Service
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CERTIFICATE OF SERVICE

I hereby certify that I am this day serving a true copy of the foregoing document upon the

participants listed below in accordance with the requirements of Section 1.54 (relating to service by a

participant).

VIA E-MAIL AND FIRST-CLASS MAIL

Tanya McCloskey, Esq.
James Mullins, Esq.

Office of Consumer Advocate
Forum Place, 5th Floor

555 Walnut Street
Harrisburg, PA 17101-1923

Kenneth L. Mickens, Esq.

Robert V. Eckenrod, Esq.

Office of Trial Staff

Pennsylvania Public Utility Commission
The Commonwealth Keystone Building
400 North Street, 2™ Floor

Harrisburg, PA 17120

Carol Pennington, Esq.

Office of Small Business Advocate
Suite 1102, Commerce Bldg.

300 North Second Street
Harrisburg, PA 17101

Eric Joseph Epstein
4100 Hillsdale Road
Harnisburg, PA 17112

Todd S. Stewart, Esq.

Hawke, McKeon, Sniscak & Kennard LLP
100 North Tenth Street

P.O.Box 1778

Harrisburg, PA 17105

Liz Robinson

Executive Diretor

Energy Coordinating Agency
1924 Arch Steet
Philadelphia, PA 19103

Richard P. Mather, Sr., Esq.

Susan Shinkman, Esq.

Scott Perry, Esq.

Department of Environmental Protection
Rachel Carson State Office Building, 9" Floor
400 Market Street

Harrisburg, PA 17101-2301

Jan P. Paden, Esq.

David W. Francis, Esq.
Rhoads & Sinon LLP

One South Market Square
P.O. Box 1146

Harrisburg, PA 17108-1146

Craig Doll, Esq.

25 West Second Street

P.O. Box 403

Hummelstown, PA 17036-6403

Charles McPhedran, Esq.
Citizens for Pennsylvania's Futyre
1518 Walnut Street, Suite 100 P
Philadelphia, PA 19102

Jesse A. Dillon, Esq.

PPL Services Corporation
Two North Ninth Street
Allentown, PA 18101
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Daniel Clearfield, Esq.
Wolf, Block, Schorr & Solis-Cohen LLP
213 Market Street, 9" Fl.

Harrisburg, PA 17101
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Daniel W. Cantii -Hertzler, Esq.
Darlene D. Heep, Esq.

City of Philadelphia

Law Department

One Parkway Building, 16" Floor
1515 Arch Street

Philadelphia, PA 19102-1595

Barnett Satinsky, Esq.
Theodore H. Jobes, Esq.

Fox Rothschild LLP

2000 Market Street, 10 Floor
Philadelphia, PA 19103-3291

Scott J. Rubin, Esq.
3 Lost Creek Drive
Selinsgrove, PA 17870-9357

Julie Colett, Esq.
Strategic Energy, LLC
Two Gateway Center
Pittsburgh, PA 15222

Steven Goldenberg, Esq.
Fox Rothschild LLP

997 Lenox Drive, Building 3
Lawrenceville, NJ 08648

Steven J. Engelmyer, Esq.
Kahiga A. Tiagha, Esq.
Kleinbard, Bell & Brecker LLP
1900 Market Street, Suite 700
Philadelphia, PA 19103

Carolyn D. Commons, Esq.
Commons & Commons LLP

2967 W. School House Lane, #1210
Philadelphia, PA 19144

W. Edwin Ogden, Esq.

Ryan, Russell, Odgen & Seltzer
1105 Berkshire Boulevard, Suite 330
Wyomissing, PA 19610-1222

Jonathan M. Stein, Esq.

Philip A. Bertocci, Esq.

Thu B. Tran, Esq.

Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102

Roger E. Clark, Esq.

The Reinvestment Fund

718 Arch Street, Suite 300 North
Philadelphia, PA 19106-1591

Charles E. Thomas, Jr., Esq.

Thomas T. Niesen, Esq.

Thomas, Thomas, Armstrong & Niesen
212 Locust Street, Suite 500

P.O. Box 9500

Harrisburg, PA 17108

Thomas P. Gadsden, Esq.
Anthony C. DeCusatis, Esq.
Morgan, Lewis & Bockius, LLP
1701 Market Street
Philadelphia, PA 19103

Paul Bonney, Esq.

Kent. D. Murphy, Esq.
PECO Energy Company
2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699

Richard P. Bonnifield, Esq.
Vice President — Law
PSEG Services Corporation
80 Park Plaza, T5E
Newark, NJ 07102
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Donald A. Kaplan, Esq.

James R. Weiss, Esq.

Melanie J. Sabo, Esq.

Preston Gates Ellis & Rouvelas Meeds LLP
1735 New York Avenue, NW, Suite 500
Washington, D.C. 20006-4759

Richard Rosen, Esq.

Arold & Porter LLP

555 12" Street NW
Washington, D.C. 20004-1206

Steven P. Hershey, Esq.
Denise Adamucci, Esq.
Philadelphia Gas Works

800 W. Montgomery Avenue
Philadelphia, PA 19112

%%W

Cifaris Mincavge

Dated this 21 day of October, 2005 in Harrisburg, Pennsylvania.



o | Exelon.

Legal Department Telephone 215.841.5544 . A g

FEE oo Business Services
Exelon Business Services Company Com ‘p a_‘ny
2301 Market Street .
PO.Box 869g

Philadelphia, PA 19101

Direct Dial: (215) 841-494)

QOctober 21, 2005 HECEEVED

OGT 2 1 2005

PAPUBLIC UTILITY COMUISSION
SECRETARY'S BHREAY

VIA FEDERAL EXPRESS

James McNulty, Secretary

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

RE: Joint Application of PECO Energy Company and Public Service
Electric And Gas Company for Approval of the Merger of Public
Service Enterprise Group Incorporated with and into Exelon Corporation
Docket No. A-110550KF0160

Dear Secretary McNulty:

Please find enclosed and original and nine copies of the Reply Brief of Joint Applicants, PECO
Energy Company and Public Service Electric and Gas Company, in the above-captioned
proceeding.

I am enclosing a copy of this letter to be date-stamped and returned in the seif-addressed stamped
envelope.

Sincerely, DO G UMENT
Lt 74 FOLDER

cc: Honorable Marlane R. Chestmit (via Hand Delivery)
Official Service List
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2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699
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Counsel for PECO Energy Company
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Clifford M. Naeve
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L INTRODUCTORY STATEMENT

The Joint Applicants, PECO Energy Company (PECO) and Public Service Electric and
Gas Company (PSE&G), file this Reply Brief in response to the Main Briefs of the City of
Philadelphia (City), the FirstEnergy Companies (FirstEnergy), the Philadelphia Gas Works
(PGW) and the PPL Companies (PPL), each of which has recommended that the Merger
proposed herein not be approved unless conditions in addition to those set forth in the Settlement
are imposed.! Most of the arguments advanced by the opposing parties in their Briefs were
anticipated and fully addressed by the Joint Applicants in their Initial Brief, dated October 14,
2005, and, consequently, a point-by-point rebuttal is unnecessary. Several key areas will be
revisited, however, if only to eliminate any confusion over the evidence and regulatory principles

that should guide the Commission’s action in this case.

Preliminarily, the Joint Applicants offer some general observations regarding the
opposing parties’ Briefs. First, several parties seriously misconstrue and misapply the legal
standards against which the Merger must be measured. For example, the City implies that the
“affirmative public benefit” test enunciated in the York case® can only be met if each and every
stakeholder’s “wish list” is fully satisfied. Indeed, the City’s principal complaint is not that the

Settlement will fail to generate substantial benefits, but rather that (1) the Settlement does not

! The Office of Trial Staff (OTS), Office of Consumer Advaocate (OCA), Office of Small Business Advocate
(OSBA), Citizens for Pennsylvania’s Future, et al. (PennFuture) and The Reinvestment Fund/Sustainable
Development Fund (TRF) filed Main Briefs with attached findings and conclusions that support the
Settlement and the Merger. The Pennsylvania Department of Environmental Protection (DEP), Action
Alliance of Senior Citizens of Greater Philadelphia (Action Alliance) for itself and on behalf of the
Association of Community Organizations for Reform Now (ACORN) and the Tenani's Action Group
(TAG) (collectively, Action Alliance) filed proposed findings of fact and conclusions of law in support of
the Settlement and the Merger. Additionally, on September 13, 2005, the Exelon Utility Coordinating
Council, International Brotherhood of Electrical Workers Locals 614 and 777 and Frank Kuders
{collectively, the Labor Parties) filed a letter with the Administrative Law Judge (ALJ) and the
Comumission’s Secretary stating they do not oppose the Joint Petition.

2 York v. Pa. P.U.C., 449 Pa. 136, 295 A.2d 825 (1972).

1-PH/2305071.2 1



give the City all that it wants and (2) certain concessions made by PECO do not extend beyond
2010. Yet, as the Commission has made clear on numerous occasions, most recently in the
SBC/AT&T case,” the York test does not require merging parties to demonstrate that all aspects of
their operations will be enhanced. Furthermore, the Joint Applicants are unaware of any instance
in which the Commission rejected a settlement because its terms did not remain in place

indefinitely.

In like fashion, PPL, PGW and FirstEnergy contend that the Merger - - even after the
unprecedented mitigation to which the Joint Applicants have committed - - may lead to the
opportunity to exercise market power or, alternatively, may create a perception that the
merging parties have the ability to exercise market power. That, however, is not the legal
standard. To the contrary, Sections 2210 and 2811 authorize the Commission to impose
conditions only if it concludes that a merger is likely to result in anticompetitive or
discriminatory conduct (66 Pa. C.S. §§2210 (a)(1) and 2811 (e)(1)). No such showing was made

in this case.

Second, the opposing parties do not allege that the Merger will have a direct adverse
effect on competitive retail electric and natural gas markets in Pennsylvania (e.g., through the
elimination of a potential supplier). Instead, they speculate that the exercise of market power in
wholesale markets might have an indirect impact on retail prices. This is an important
distinction because the opposing parties essentially restate here, in virtually identical language,
the same concerns that were presented to and rejected by the FERC earlier this year. In fact, the

only new idea floated in the opposing parties’ Briefs is PPL’s suggestion that the Commission

3 Joint Application of SBC Communications, Inc. and AT&T Corp., Docket Nos. A-31163F0006, A-
310213F0008 and A-310258F0005 (October 6, 2005).

1-PH/2305071.2 2



“certify” its record and findings to the FERC, the U.S. Department of Justice, the Attorney
General of Pennsylvania and the New Jersey Board of Public Utilities. The Joint Applicants
question whether the proposed “certification” would serve any useful purpose and/or would even
be accepted by those other agencies.* More to the point, since the FERC has already completed
its market power investigation, it surely would make more sense for the Commissiqn to take

notice of and give considerable weight to the FERC’s findings, not vice versa.

Finally, it appears that all parties, including the City and PGW, concur that the possible
consolidation of the PECO, PSE&G and PGW gas operations, as posed in Directed Question No.
5, should not be addressed in this case, but rather should be referred to a separate fact-finding
proceeding. Although the City would like to launch that proceeding shortly after the conclusion
of this one, there is no justification for beginning that inquiry until the Merger has been
consummated. Stated differently, the Settlement provides that its terms will not be implemented
and enforceable until the Merger closing and there is no basis for carving out this particular

feature of the Settlement for differential treatment.

For the reasons set forth in their Initial Brief and hereinafter, the Joint Applicants believe
that the application of the correct legal standards to the evidence presented leads to the
inescapable conclusion that the Merger will affirmatively benefit the public in a substantial way.

The Settlement and Merger should, therefore, be approved.

4 It is certainly conceivable that parties to the FERC and NJBPU proceedings would object to the
introduction into their cases of an evidentiary record created in another jurisdiction without their

participation.
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IL. ARGUMENT

A. The Opposing Parties Misconstrue And Misapply The Applicable
Legal Standards

There is general agreement that the standard for approval of a merger or acquisition is set
forth in 66 Pa. C.S. § 1103(a), as interpreted by York. However, the City’s interpretation and
apphcation of that standard to the facts of this case are erroneous and represent a marked
departure from prior Commission and appellate court precedent. Specifically, the City implicitly
assumes that York s affirmative benefit test requires the Commission to find, or mandate, that a
proposed merger provide individualized benefits to each party that claims to be affected by the
transaction. Based on that errant assumption, the City contends that the Merger should not be
approved absent requirements that the Joint Applicants concede, or the Commission direct, that
the City receive a host of additional “benefits” (e.g., a larger share of economic development
funds, higher levels of charitable giving, no reduction in employee positions located in

Philadelphia) (see Section II. B., infra).

Arguments like those advanced by the City have been rejected by appellate courts and the
Commission. Thus, in Middletown Township v. Pa. P.U.C., 482 A.2d 674, 682 (Pa. Cmwlth.
1984), the Commonwealth Court, in addressing the standards for Commission approval of an

acquisition, held:

Further, when the “public interest” is considered, it is
contemplated that the benefits and detriments of the acquisition be
measured as they impact on a/l affected parties, and not merely on
one particular group or geographic subdivision as might have
occurred in this case. (Emphasis in original.)

Similarly, this Commission has held that, once it is determined that a merger will, overall,
produce substantial, affirmative public benefits, there is no basis for attaching conditions to its

approval in order to assure specific benefits to particular parties. See Joint Application of
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Pennsylvania-American Water Company And Thames Water Aqua Holdings (Initial Decision of
Administrative Law Judge Wayne L. Weismandel}, 2002 Pa. PUC LEXIS 32 (2002) affirmed
221 P.U.R. 4th 487 (2002) (Because the joint applicants established that the merger overall
produced affirmative benefits, conditions proposed by opposing parties addressed to their
particular interests were rejected.) See also Joint Application Of SBC Communications, Inc. And

AT&T Corp. supra (Order at 27) and Jt. App. Initial Brief at 8-9.

In like fashion, there is general agreement that 66 Pa. C.S. §§ 2210 and 281 1(e) require
the Commission to consider the impact of a proposed merger or acquisition on the competitive
retail markets for natural gas and electricity, respectively. Nonetheless, the legal standard
incorporated in the opposing parties’ arguments on market power issues is far different from

what the law demands.

Both Sections 2210 and 2811(e) authorize the Commission to condition or withhold
approval only if a transaction “is /ikely to result in anticompetitive or discriminatory conduct”
(emphasis added). However, the opposing parties that substantively addressed market power
issues ask the Commission to withhold approval based on the mere possibility that the Merger
could raise market power concerns.” Obviously, that is not the standard established by the Public
Utility Code, and for good reason. A merger or acquisition should not be disapproved simply
because someone can conceive of a set of facts that might raise a market power concern. In
short, mere speculation about future events is not a rational basis for regulatory action (see

Section II. B., infra).

For example, PGW argues that the legal standard is whether the Merger “provides the opportunity for
anticompetitive or discriminatory conduct” (PGW Brief at 11) (emphasis added)). Such a purported
standard is, on its face, at odds with the relevant statutory language (“likely to result . . .”), as explained
above. Although the Joint Applicants have demonstrated that, with mitigation, the Merger will not even
“provide the opportunity” for the exercise of market power in either retail or wholesale markets, the fact
remains that PGW's arguments are based upon a clearly erroneous interpretation of the applicable law.

1-PH/2305071.2 5



Finally, the City challenges the Joint Applicants’ position that the Merger is not a
change-in-control as defined in the Commission’s Policy Statement at 52 Pa. Code § 69.901 (see
City Brief at 5). This issue will be academic if the Commission approves the Settlement, as the
Joint Applicants firmly believe the Commission should. Nonetheless, the City’s position is not

correct.

The City’s argument hinges on the language of Section 1102(a)(3) referrng to *“an
affiliated interest of a public utility.” Apparently, the City contends that since Exelon is an
affiliated interest of PECO, Exelon’s merger with PSEG represents an acquisition of PSE&G
property that is “used or useful in the public service.” The obvious flaw in this argument is that
it assumes, incorrectly, that the phrase “property used or useful in the public service” is broad
enough to encompass property that is not owned by a Pennsylvania public utility and is not
subject to regulation by the PUC. That cannot be the case. Section 1102(a)(3) cannot be
interpreted or applied to give it an extra-territorial, non-Pennsylvania reach.® Such an
interpretation, in addition to conflicting with a sound statutory construction of Section
1102(a)(3), would raise serious Commerce Clause issues. Furthermore, the Commission’s
Policy Statement on change-in-control transactions makes it clear that approval is necessary only

when a transaction effects a change-in-control of a Pennsylvania utility (52 Pa. Code §

69.901(b)(1)).

For example, under the City’s interpretation, the parent of a Pennsylvania utility would need to obtain
approval under Section 1102(a)(3) to acquire the stock of a company that provides only FERC
jurisdictional service, since the property of the acquired company is indisputably “used or useful in the
public service” — although not in Pennsylvania retail service.
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B. The City Mischaracterizes Important Elements Of The Proposed
Settlement

The City contends that the Joint Applicants have failed to satisfy the “affirmative benefit”
test for Commission approval delineated in York, supra. As explained in Section II.A., supra,
this argument misconstrues the applicable law and, as discussed below, is based on a serious
mischaracterization of the relevant facts surrounding the terms of the Settlement and the benefits

the Merger and Settlement will produce for PECO’s customers and the public in general.

The City urges the Commission to either (1) unilaterally attach “additional, enforceable
commitments” to its approval of the Merger or (2) “hold in abeyance any ruling on the
Settlement while the Applicants and intervening parties renegotiate additional commitments”
beyond those already set forth in the Settlement (City Brief at 3). The first alternative is clearly
unworkable because the “additional, enforceable commitments” alluded to by the City have not

been spelled out either in the testimony of its witness or in its Main Brief.”

The City’s second alternative relief request is unprecedented, unauthorized and
unwarranted and is simply an effort to get a “second bite at the apple.” The City had a full and
fair opportunity to participate in the negotiations that led to the Settlement and did so. It also had
a full and fair opportunity to litigate its positions in accordance with the procedural schedule to
which the parties agreed and did so. The City’s proposal that the proceeding be held “in
abeyance” is a transparent attempt to hold the Merger hostage until the City’s subjective

demands are met. The City’s effort to derail this proceeding, wherein a broad group of

E.g., City Brief at 15 (the Settlement’s low income provisions should be revised “to expand the benefits
beyond 20107), 16 (“substantial and verifiable reliability and customer service measures”™ should be
adopted that “ensure an improvement in these services beyond that already required under the Public Utility
Code™), 24 (finding fault with commitments to protect PECO customers from the risks of Exelon’s
unregulated businesses without offering an alternative), 26-28 {disparaging PECO’s commitments to
maintain the current levels of its field work force and limit reductions in other positions in accordance with
specified criteria without offering an alternative).
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stakeholders worked diligently to achieve a balanced and reasonable result, should be forcefully

rejected.

At pages 4-12 of its Brief, the City contends that the Merger, as initially presented in the
Joint Application, does not meet the requirements for Commission approval under the York test.

This argument is wrong and, in light of the Settlement, irrelevant.

Contrary to the City’s contentions, the combination of Exelon and PSEG is in the public
interest and will produce substantial public benefits. The Merger will create economies of scale
and scope and generate opportunities for meaningful cost savings within the regulated
distribution businesses of Exelon and PSEG (PECO St. 1 at 6-8). It will also increase the
financial strength and flexibility of the combined entity, thereby enhancing the ability of Exelon
and PSEG and their distribution subsidiaries to obtain access to capital at favorable rates (/d.).
These efficiency gains will permit PECO to contain cost increases in its regulated operations,
maintain the capacity to provide safe and adequate service while operating under rate caps, and
mitigate any post-cap distribution rate increases (/d.). The Merger will also allow the sharing of

best practices, which will enhance the already high-quality service that PECO provides.

The beneficial consequences of the Merger outlined in the Joint Application and
supporting testimony (PECO Sts. 1 and 2) are exactly the kind of merger-related benefits that the
Pennsylvania Supreme Court, in York, held “will affirmatively promote the ‘service,
accommodation, convenience, or safety of the public’ in some substantial way.” 295 A.2d at 828.
(See Jt. App. Initial Brief at 7-8). This Commission also has repeatedly held that such factors
constitute substantial public benefits that meet the legal standard for approval of a merger or
acquisition. E.g., Joint Application Of Pennsylvania-American Water Company And Thames

Water Aqua Holdings, 221 P.U.R. 4th 487, 495-96 (2002) (The combination of American Water
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Works and RWE/Thames would produce a financially stronger company, provide better access
to capital at favorable rates and increase the combined entity’s capability in research and

development and the deployment of new technology). See also Jt. App. Initial Brief at 8, note 8.

The Commission recently reaffirmed the position it expressed in earlier decisions. In
Joint Application of SBC Communications, Inc. And AT&T Corp., supra, the Commission found
that the York test was satisfied by evidence that a proposed merger would create a financially
stronger competitor; would better equip the new entity to offer innovative, high quality
telecommunications services; would result in savings of fixed and variable costs by eliminating
duplicative facilities and overlapping staffs and functions; and would produce efficiencies from
standardizing business processes (Order at 10-13, 23-24). In that case, the Commission rejected
proposals to attach “conditions™ to its merger approval to reduce or cap rates or require a
minimum level of capital expenditures despite the fact that SBC estimated combined synergies
of $2 billion per year when fully integrated with AT&T in 2008 (Order at 8, 27, 49-50, 57-61).
In summary, the City’s contention that the Merger, as presented in the Joint Application, does
not produce substantial public benefits is contrary to the prior holdings of this Commission and

Pennsylvania’s appellate courts.

Furthermore, in contending that the Merger as filed does not satisfy the York test (City
Brief at 3-12), the City is simply knocking down a straw man because its arguments ignore the
effect of the Settlement. While the Joint Applicants are convinced that the Merger, as initially
presented in their Joint Application, is in the public interest and provides substantial public
benefits, they agreed to significant concessions and conditions as set forth in the Joint Petition

for Settlement (Joint Petition) to eliminate any controversy on that score (Jt. App. Initial Brief at
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1-2, 11-14). As a consequence, virtually all of the City’s criticisms of the Merger — while

presenting no valid basis for disapproval — were, nonetheless, addressed by the Settlement.

Beginning at page 12 of its Brief, the City asserts that the Settlement also fails to provide
benefits sufficient to pass the York test. Central to the City’s argument is its contention that the
Merger would create “market power” in the merged entity (City Brief at 3, 9-12). While
acknowledging that the Settlement would, in fact, create benefits for PECO’s customers and the
public generally (City Brief at 3 and 16), the City nonetheless asserts that those benefits are
insufficient to outweigh the alleged harm that Exelon’s post-merger “market power” would

produce (City Brief at 12). The City is wrong on all counts.

First, the City presented no testimony or other evidence on market power issues and did
not participate actively in that aspect of the case. Its arguments that the Merger would create
horizontal and vertical market power simply assume that the testimony presented by PGW’s
witness, Dr. Carpenter, has “dispositive” probative value and do not engage the testimony of the
Joint Applicants’ experts, which thoroughly discredited Dr. Carpenter’s assumptions and
conclusions.® Astonishingly, the City never mentions that the FERC rejected claims of market
power identical to those raised here by Dr. Carpenter. See Exelon Corp., 112 FERC 461,011
(July 1, 2005) at 62-64. As explained in the Joint Applicants’ Initial Brief (at 37-48) and in
Section IL. C., infra, the City’s market power contentions are not supported by the facts, are

contrary to sound economic theory and, therefore, were properly rejected by the FERC. Id.

Second, the City’s disparagement of the Settlement as “vague and illusory promises from

PECO that will not ensure ratepayer benefit” bears no resemblance to the actual terms of the

The City’s atternpt to address the testimony of Joint Applicants’ witness, Dr. Morris, ighores his written
rebuttal testimony entirely (PECO St. 11-R) and seriously misstates the substance of his oral rejoinder (City

Brief at 20, note 8).
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Joint Petition. Indeed, the City’s characterization is totally undercut by the support of the
Settlement offered by its signatories, which include representatives of the residential,
commercial and industrial customer classes, the Commonwealth of Pennsylvania through DEP
and OTS, advocacy groups for senior citizens and low-income customers, and organizations
dedicated to environmental protection and community and economic development. Simply
stated, there are a host of parties, representing a broad array of diverse interests, that firmly
believe the Settlement will produce substantial public benefits for PECO’s customers, for the

economy of Southeastern Pennsylvania and for the public overall.

Moreover, the City’s criticisms of the specific terms of the Settlement misstate and/or
misconstrue what the Joint Petition actually says. And, in all instances, the City offers nothing
more than unsubstantiated and unrealistic assertions that, while the Settlement will produce
benefits (see City Brief at 16), they should be larger, should last longer and should direct greater

largess to the City. None of these criticisms is valid, as explained below.

Rate Reductions And Rate Caps (City Brief at 13-14). The Settlement provides for
$120 million in electric rate reductions over four years and establishes caps on PECO’s T&D
charges until January 1, 2011, thereby ensuring a period of T&D rate stability of over 20 years
since the conclusion of PECQ’s last electric base rate case in 1990 (Joint Petition at ] 14-18).
The City contends that these concessions are not substantial because the duration of the rate
reductions and rate caps (four years and approximately five years, respectively) renders only a
“short-term benefit.” That characterization is simply wrong since no one would reasonably

conclude that a four or five-year duration is “short-term.”

Implicit in the City’s criticism is the assumption that rate reductions and rate-caps must

be indefinite in duration in order to be substantial. Certainly that is not the case. Indeed, an
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indefinite moratorium on rate relief could seriously harm the financial health of a utility,
eventuaily compromise its ability to meet its service obligations and, therefore, would be
inconsistent with the Commission’s duty to regulate utilities in a manner that assures both “just
and reasonable rates” and the continued provision of safe and reliable service (66 Pa. C.S. §§
1301 and 1501). Given the significant upward pressure on the costs being incurred by PECO in
many areas, including health care, pensions, retiree medical benefits, and critical materials
(PECO St. 1-R at 43-44), rate reductions and rate caps of indefinite duration, as envisioned by
the City, should not be considered and, more importantly, would be contrary to the public

interest.

Universal Service/Customer Assistance Programs (CAP) (City Brief at 14-15).
PECO has agreed to a comprehensive package of enhancements to its universal service and CAP
Rate Program (Jt. App. Initial Brief at 12-13; Joint Petition at § 33-37). The City claims that
these enhancements do not rise to the level of “substantial benefits” because they “expire in
2010.” That is simply not correct. The most significant changes to which PECO agreed were to
substantially increase the monthly usage levels eligible for discounts under its CAP rates and to
provide additional payment arrangements to CAP customers that become delinquent (Joint
Petition at § 34). Those are changes that will be embodied in PECQO’s tariff and will not expire
in 2010 (/d.). PECO has also made a number of monetary commitments {(see Joint Petition at §
35). Here, again, the City simply asserts that an indefinite funding commitment is the only

concession that should be considered “substantial.”

Economic Development (City Brief at 15-16). PECO has committed to contribute $8.0
million to the Pennsylvania Energy Development Authority (PEDA) to be used for energy-

related economic development projects and initiatives of benefit to PECQO’s service territory
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(Joint Petition at Y 52). The City disputes the substantiality of this commitment because PECO’s
contribution is being made to a State agency rather than being targeted for use within
Philadelphia (City Brief at 15). In addition, the City contends that, in lieu of a cash contribution,
a portion of the “virtually divested” generation should be appropriated for economic
development within the City to be used at the City’s discretion (see City St. 1-S at 2-6). Neither

of these criticisms is valid and neither forms any valid basis for rejecting the Settlement.

In approving a merger, the Commission must consider the public interest — not just the
parochial interest of a particular party or geographic area. See Middletown Township v. Pa.
P.U.C., 482 A.2d 674, 682 (Pa. Cmwlth. 1984). Certainly, there is no reason to presume, as the
City clearly does, that PEDA — an agency of the Commonwealth — will neglect its duty to act in
the public interest. While the City’s desire to maximize its share of the economic development

pie is understandable, the City’s self-interest cannot be equated with the public interest.

The City’s insistence that a “set aside” of virtually divested generation is the only way to
achieve a substantial benefit in the area of economic development is also wrong. Obviously, it
should make little difference to a business whether economic development assistance were to
come in the form of reduced electric rates or a more direct subsidy. In fact, since the latter
provides the recipient greater operational flexibility, a business contemplating moving to, or
expanding in, the service territory would likely prefer it. Just as important, the City ignores the

serious problems that the set aside program would confront.

Initially, it is worth noting that the generation in question is not owned by PECO, is sold
in interstate commerce and such sales are subject to the exclusive regulatory jurisdiction of the
FERC. Therefore, dictating the use or disposition of any of the “virtually divested” generation 1s

outside the jurisdiction and authority of this Commission. In addition, attempts to appropriate
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the use of that generation without just compensation — or to withhold approval of the Merger to
achieve the same result — would run afoul of the “takings” provisions of the Federal and State
Constitutions (PECO St. 12-DQ at 9-11}. U.S. Const. amend. V and XIV; Brooks-Scanion Co. v.
Railroad Comm. of Louisiana, 251 U.S. 396 (1920). Other constitutional prohibitions are
implicated by the set-aside program because its use of government power to intrude on the
operation of the interstate market for wholesale electric power in order to gamer disproportionate
benefits for Pennsylvania raises serious Commerce Clause issues (PECO St. 12-DQ at 11-12).
See New England Power Co. v. New Hampshire; 455 U.S. 331 (1982). The set-aside proposal is
also problematic because in order to comply with the FERC-approved mitigation plan, a state
agency or its surrogate would have to become a participant (i.e., a buyer and seller) in the
wholesale market for electric power, would have to meet PIM requirements to function in that
role, and would be subject to market price risks (PECO St. 3-DQ at 1-7). That kind of
governmental intrusion into the operation of the wholesale power market is contrary to the
legislative intent underlying the Electricity Generation Customer Choice and Competition Act
(PECO St. 12-DQ at 14-16) and would likely raise the price of electric power for others in PJM
(PECO St. 3-DQ at 8). In summary, upon close examination, serious legal and practical
problems emerge with respect to the set aside program. Moreover, it is not, at this point,
supported by any party other than the City. In contrast, many parties fully support the

contribution to PEDA as an appropriate way to foster economic development.

Reliability And Customer Service (City Brief at 16-18). In the Settlement, PECO has
agreed to a comprehensive and detailed Quality of Service Plan (QSP) to maintain and improve
reliability and customer service (Joint Petition at Y 20-32; Jt. App. Initial Brief at 12). The City

denies that this commitment is a substantial public benefit because it claims the QSP does not
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require improvements beyond existing standards and has no “enforcement mechanisms” (City

Brief at 16-17). Neither contention is correct.

First, the City misperceives the performance thresholds that the QSP would establish,
which are considerably more stringent than the standards that would otherwise apply to PECO.
For example, starting January 1, 2006, PECO will be subject to Commission imposed 12-month
performance thresholds of 1.48 for “SAIFI” and 134 for “CAIDI” (PECO St. 8-R at 9, column B,
Amended Reliability Benchmarks and Standards for the Electric Distribut.ion Companies, 233
P.U.R. 4th 447 (2004) (Appendix B, column D). However, under the performance thresholds
imposed by the QSP, those metrics are 1.28 and 125, respectively (Joint Petition at 12). As their
names imply, SAIFI (System Average Interruption Frequency Index) and CAIDI (Customer
Average Interruption Duration Index) are measures of the frequency and duration, respectively,
of interruptions. See 52 Pa. Code §57.192. Therefore, the lower the performance threshold, the

more stringent the standard.

Second, the Settlement contains specific, detailed enforcement procedures that provide
for mandatory initiation of a Commission proceeding in the event PECO fails to satisfy a
performance threshold under the QSP and place the burden of proof on PECO to justify its
performance (Joint Petition at § 26). The City seems to think that “enforcement” must be
equated with the automatic imposition of “monetary penalties” (City Brief at 17-18). Clearly,
that is not the case. As the Settlement makes clear — and as the settling parties recognize — the
goal of any reliability enhancement should be to assure safe and reasonable service, which is

what the QSP is designed to achieve.

Investigation Of The Potential For Consolidation Of Gas Operations (City Brief at

22-23). This portion of the City’s Brief is addressed in Section I1.D., infra, in the discussion of
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parties’ responses to Directed Question No. 5. Tt is sufficient to note here that the City agrees
with the settling parties’ conclusion that the potential for combining the gas operations of PECO,
PSE&G and PGW cannot be assessed without considerable additional study and that process
should take place in a separate investigation. The Settlement incorporates an agreemient by the

settling parties that would enable just such a proceeding to be initiated by the Commission.

Corporate Structure Protections (City Brief at 23-24). The Settlement contains
provisions to protect customers from the risks associated with unregulated affiliates and cross-
subsidization (Joint Petition at Y9 40-48). The City claims that the protections are inadequate to
protect customers and cites the testimony of OTS witness Kevan Deardorff to support its
position. However, the corporate structure protections in the Settlement incorporate the principal
elements o‘f Mr. Deardorff’s proposal, and, significantly, the OTS is a signatory and supporter of
the Settlement. Additionally, and contrary to the City’s assertions (City Brief at 24), the
Settlement (1) precludes PECO from seeking a rate cap exception based on a claim that
“increases in the price of purchased power are outside the control of PECO simply because the
purchase is from Exelon Generating Company, LLC, or another affiliate” (Joint Petition at  44);
and (2) restricts the use of PECO’s assets and credit for non-regulated affiliates (Joint Petition

at41).

Corporate Presence/Corporate Headquarters (City Brief at 25-26). PECO has
committed to maintaining the headquarters for its distribution business in Philadelphia through at
least December 31, 2010 (Joint Petition at 4 49). The City wants the commitment to last through
2014 because, as the recipient of ancillary benefits from the employment and corporate presence
that attend a Philadelphia-based office location, the longer the commitment the better from the

City’s perspective. While PECO has no plans to move its headquarters, tying its hands for the
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next nine years in the fashion City proposes would be improper, would unreasonably restrict the
flexibility PECO needs to operate its business efficiently and could interfere with PECO’s duty

to provide reasonable service to customers.

Moreover, the Commission does not have the authority to micromanage any utility’s
business in the manner the City proposes because the appellate courts of Pennsylvania have
repeatedly ruled that utilities themselves, not the Commission, have the right to make such
business decisions in the first instance. Northern Pennsylvania Power Company v. Pa. P.U.C.,
333 Pa. 265, 268, 5 A.2d 133, 134-135 (“The Public Utility Commission is not a super board of
directors for the public utility companies of the State and it has no right of management over
them.”). Accord Metropolitan Edison Company v. Pa. P.U.C., 62 Pa. Cmwlth. 460, 466-67, 437
A.2d 76, 80 (1981); NAACP v. Pa. P.U.C., 5 Pa. Cmwlth. 312, 319, 290 A.2d 704, 708 (1972).
In other words, PECQO’s commitment to maintain its headquarters in Philadelphia is a concession
that can be provided only by the Settlement, since the Commission lacks the authority to impose

such a condition to its Merger approval.®

Charitable Giving (City Brief at 25). PECO has committed to fund charitable giving
and sponsorships at a level of at least $3.0 million per year in each of the years 2007 through
2010 (Joint Petition at § 50). The City contends that this commitment simply maintains the
“status quo,” and the Commission should direct PECO to increase its commitment and extend it
“through at least 2014.” Initially, it can hardly be suggested that PECO’s commitment to
charitable giving of at least $12.0 million over a four-year period is not a substantial benefit.

Furthermore, currently, PECO is under no commitment to make any charitable contributions, and

s See, e.g., Western Pennsylvania Water Co. v. Pa. P.U.C., 471 Pa. 347, 370 A.2d 337 (1977) (Since the
Commission lacks the authority to order a utility to extend its service territory inveluntarily, it cannot
exercise equivalent authority by attaching a condition to a certificate of public convenience).

1-PH/2305071.2 17



its agreement to undertake such a commuitiient for four years is, therefore, a substantial benefit
over the “status quo.” The City’s desire to get more, while an expression of self-interest, is no
reason to find that the Settlement fails to produce substantial public benefits. Finally, and most
importantly, the City overlooks the fact the Commission does not have the authority to direct
PECO to either make or increase charitable contributions. Pa. P.U.C. v. Pennsylvania-American
Water Company, 231 P.U.R. 4th 277, 316 (2004) (“Quite simply, the Commission is without
authority to require PAWC, or any public utility, to either make or increase charitable
contributions derived solely from shareholder funds and kept entirely ‘below-the-line’ for rate

making purposes.”)

Staffing Levels (City Brief at 26-28). PECO has made significant commitments to
maintain staffing levels following the Merger. First, PECO agreed not to make any reductions in
field forces levels prior to January 1, 2011 (Joint Petition at § 51). Second, PECO agreed not to
make reductions in certain specified categories as a result of the Merger beyond those reductions
heretofore identified in this proceeding (/d.). The City disapproves of this aspect of the
Settlement on the grounds that any reduction in PECO’s employment within Philadelphia will
“harm” the City, and, therefore, the Commission should impose a condition that would force
PECO to “maintain the current total of full- and part-time employees within the City,” apparently

for an indefinite period (City Brief at 29).

This is another instance where the City seeks to equate its self-interest with the public
interest. As Mr. Arndt explained, in connection with the study he performed of Merger-related
synergies, a substantial portion of the cost savings PECO will realize will come from the
elimination of positions that become duplicative after the Merger (PECO St. 2 at 17; PECO Exh.

WDA-2). Maintaining unnecessary and duplicative positions in order to pump up the City’s
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wage tax revenue may be perceived as a benefit to the City, but it certainly does not represent a
benefit to PECO’s customers or to the public interest generally. Additionally, like the issue of
mandating the location of PECQO’s headquarters, decisions about staffing levels are within the
discretion of utility management, and the Commission is not authorized to override a utility’s

judgment in such matters. See Northern Pennsylvania Power Company v. Pa. P.U.C., supra’®.

Lastly, the City’s attempt to calculate the wage tax effect of the force reductions should
be rejected for several reasons. First, it is based upon facts (tax rates, assumptions about
compensation levels and location of employees) and computations that are not in the record. If
the City wished to introduce such evidence, it should have done so during the evidentiary phase
of the proceeding, when PECO would have had the opportunity to cross-examine a witness about
it and present evidence of its own on the subject. Second, it is clear that the City’s assumptions
are unreasonable and erroneous. For example, the City simply assumes that workers whose
positions are eliminated will never be reemployed. There is no evidence to support that
assumption, and 1t is unreasonable on its face. Even if it were assumed that it would take those
workers a period of time to find new jobs, they will receive severance compensation and other
benefits while they transition to other employment (PECO St. 2-R at 8). Third, the number of
positions within Philadelphia that would be affected is less than that used in the City’s
calculation. The City began with 250 positions and assumed half would be located within
Philadelpha. However, only approximately 100 PECO positions would be affected by the

Merger (PECO St. 2-R at 2, 6), and it is unlikely that all of those are located within the City.

10 This is another area where PECO’s commitment is a concession that could be obtained only through the

Settlement because, being outside the authority of the Commission, it could not legally be attached,
unilaterally, as a condition to the Merger approval.
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In summary, the City’s claim that the Merger and Settlement would not provide

substantial public benefits sufficient to warrant approval under the York test is wrong.

C. No Party Has Demonstrated That The Merger Is Likely To Have An
Adverse Impact On Competitive Retail Markets

1. The Legal Standard Applicable To Market Power Issues Is Whether
The Merger Is Likely To Have An Adverse Impact On Competitive
Retail Markets

As explained in the Joint Applicants' Initial Brief (at 17-19) and Section 1L A. supra, the
legal standard applicable to market power issues is whether a merger “is likely to result in
anticompetitive or discriminatory conduct” affecting the competitive retail electric and natural
gas markets in Pennsylvania. 66 Pa. C.S. §§ 2811{e)(1), 2210(a)(1) (emphasis added). As
explained below, none of the opposing parties has demonstrated that the Merger would violate

this standard.

The Commission Should Not Revisit FERC’s Rulings Regarding Wholesale
Competition

Not a single party raising market power issues asserts that that the Merger will have a
direct impact on competitive retail markets. Instead, their allegations all go to claims that the
Merger will adversely affect wholesale markets. This in turn, they allege, will have negative

implications for the retail markets subject to the Commission’s jurisdiction.

Given this emphasis ;)n the impact of the Merger on wholesale markets, it is striking that
the parties raising market power issues pay scant attention to the fact that FERC issued a 75 page
decision that addresses in detail all issues regarding wholesale market power, and concluded that
the Merger would not adversely impact competition in those markets. See Exelon Corp., 112
FERC 61,011 at P 10 (2005) (“we will approve the proposed merger as consistent with the

public interest and find that it will not adversely affect competition.”). At most, these parties
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mention this decision in passing. Nowhere, however, do they even attempt to explain why the

Commission should ignore FERC’s holdings.

On one level, it is perhaps not surprising that the parties raising market power issues do

not want to acknowledge the FERC decision. After all, as the following chart reveals, FERC

rejected every wholesale market power argument that they raise in their briefs here.

Arguments Raised by Location in Initial Briefs of Location in FERC
PPL, PGW, FirstEnergy, and the City PPL, PGW, First Energy, and | Decision
the City (Paragraph No.)
Claim that PJM Classic should be evaluated as a | PPL Initial Brief at 25-30 P 123
separate geographic market
Claim that PJM East transmission import PPL Initial Brief at 32-37 PP 112,129
capacity should not be allocated on a pro rata . .. .
basis, but instead should be allocated based on City Initial Briefat 11
FTR holdings
Claim that virtual divestiture is not an PPL Initial Brief at 37-46 PP 134-38
appropriate form of mitigation FirstBnergy Brief at 18
City Initial Briefat 11
Claim that virtual divestiture amount should not | PPL Initial Brief at 46-47 P 143
be reduced when nuclear plants are retired
Claim that the Joint Applicants must identify the | PPL Initial Brief at 4749 PP 14142
plants that will be divested FirstEnergy Briefat 18
Claim that the amount of divestiture proposed FirstEnergy Bricf at 17-18 P 133
by the Joint Applicants is insufficient
Claim that the post-merger market for delivered | PGW Initial Brief at 13-15 P 200
gas in PJM will be highly concentrated City Initial Bricfat 19-21
Claim that it is appropriate to exclude gas PGW Initial Brief at 31-32 P 200

transportation capacity controlled by third
parties with New York delivery points from the
PJM East natural gas market power analysis, but
that 1t 18 appropriate to include in the same
analysis PSEG’s gas transportation capacity
with New York delivery points
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FERC has exclusive jurisdiction over wholesale electric and natural gas markets. Asa
result, FERC’s decisions regarding the impact of the Merger on those wholesale markets are
entitled, at the very least, to great deference from the Commission. See ARIPPA v. Pa. P.U.C.,
792 A.2d 636, 657-658 (Pa. Cmwlth. 2002) (relying on the fact that “FERC had found that the
merger would not have any anti-competitive effects” in rejecting arguments that merger would

adversely impact retail competition).

It would be especially inappropriate to second-guess FERC here, given that the
arguments raised are essentially that the wholesale market power analyses performed by the Joint
Applicants do not conform to FERC’s merger regulations and merger precedent. The parties
raising these arguments in essence are asking the Commission to hold that it is in a better
position than FERC to conduct FERC’s own review of the impact of the Merger on wholesale
markets. While it is correct that the legislature has directed the Commission to satisfy itself that
the Merger will not impact retail markets in Pennsylvania, that cannot mean that the legislature
intended for the Commission to overrule FERC decisions with respect to the applicability of

FERC’s own merger market power requirements, !

PPL asserts in passing that “FERC approved the proposed merger without the benefit of
discovery or hearings in which the witnesses were cross-examined” (PPL Initial Brief at 55). It
is difficult to rely on this distinction as a reason to ignore FERC’s decision, however. For one

thing, such a ruling would constitute a direct attack on FERC’s choice of procedures, and the

Moreover, there are serious questions as to whether this Commission could make holdings that conflict
with FERC’s analysis of the impact of the Merger on wholesale competition, See, e.g Free v. Bland, 369
U.S. 663 (1962) (outright conflict between federal and state law); Florida Lime & Avocado Growers, Inc.
v. Paul, 373 U.S. 132 (1962) (compliance with both federal and state law is not possible); Rice v. Santa Fe
Elevator Corp., 331 U.S. 218 (1947) (federal law occupies the field of regulation).
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Commission should not second-guess FERC’s procedures any more than it should second-guess

its substantive rulings.

Moreover, the hearing conducted by the Commission here did not uncover any material
information that was not considered by FERC. At the hearing, PECO’s market power witnesses
were subjected to only a perfunctory cross-examination. Dr. Hieronymus was cross-examined
for less than an hour. The cross-examinations of Mr. Crowley and Dr. Morris took less than one
full page of the transcript each (see Tr. at 442-43; 513-14). PPL was the only party to cite to the
hearing transcript in its Brief, and none of its cites go to any central point that PPL makes. The

hearing that was conducted here cannot justify ignoring FERC’s rulings.

The Joint Applicants Do Not Have To Make Any Showings With Respect To The
Perceptions Of Market Participants

FirstEnergy argues, based on the testimony of Mr. Byrd, that the perceptions of the
wholesale market participants must be taken into account (FirstEnergy Brief at 12-13). The
Commission should not apply such a standard. For one thing, nothing in the statutory language
requires the Commission to address perceptions rather than actual market power impacts.
Moreover, this would be an impossible standard for the Commission to apply. FERC and the
antitrust agenctes have developed quantitative measures of market power, such as HHI statistics,
with which to measure market power. There is no way, however, to evaluate how a merger will
alter market perceptions in a way that is different from actual market power. Certainly
FirstEnergy, which has presented nothing more than the bare unsupported assertions of Mr. Byrd
regarding market perceptions, has made no demonstration that the Merger “is likely to”

adversely impact competitive electric retail markets.
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There Is No Need For The Commission To Make Any Referrals To Other Agencies

In a curious argument, PPL goes on at length about the need under 66 Pa. C.S. § 2811(d)
for the Commission to make findings regarding market power and then refer those findings to
other agencies, including FERC, the Department of Justice, and the New Jersey Board of Public
Utilities (NJBPU) (PPL Brief at 54-57). There is no need, however, for the Commission to take
this step. FERC has already reviewed and approved the Merger and the Department of Justice
and NJBPU are reviewing it.'” Referring the matter to them would be superfluous. Indeed,
because FERC has already made extensive findings regarding the wholesale market power issues

that have been raised here, the Commission should give deference to FERC’s findings.

More importantly, in order to make a referral, the Commission first must conclude that
there is some threat to competition. However, as the Joint Applicants have demonstrated, the

Merger presents no such threat. There is, as a result, nothing to refer."?

12 Of course, nothing in Section 2811{(d) provides for the Commnission making any referral to the NJBPU.

13 The Commission also should reject PPL’s argument that the Commission should use the “incipiency”
standard of the federal Clayton Act, which applies to the federal antitrust agencies’ review of potential
anticompetitive behavior (PPL Brief at 18-21). In so arguing, PPL apparently wants the Commission not
only to perform the functions of FERC in analyzing the impacts of the Merger on wholesale markets, but
also to perform the functions of the Department of Justice in performing its pre-merger antitrust review
under the Hart-Scott-Rodino Act. The Pennsylvania legislature has established the standards that it wants
the Commission to apply to its review of mergers potentially affecting competitive retail electric and
natural gas markets. Nowhere has the legislature indicated that it also intends for the Commission to

enforce the provisions of the Clayton Act.

1-PH/2305071.2 24



2. The Joint Applicants Have Demonstrated That The Merger Is Not
Likely To Adversely Impact Competitive Retail Electric Markets

The Joint Applicants demonstrated in their Initial Brief that the proposed Merger will not
adversely impact competitive retail electric markets (Jt. App. Initial Brief at 19-36). Nothing in
the Briefs submitted by PPL, FirstEnergy or the City'* should cause the Commission to conclude

otherwise.

a. There Is No Need To Analyze PJM Classic As A Separate
Relevant Geographic Market

The Joint Applicants already explained in detail in their Inittal Brief why there is no need
to analyze PJM Classic as a separate relevant geographic market (Jt. App. Imtial Brief at 24-28).
The arguments advanced by PPL in its Initial Brief suffer from the same defects as the arguments

raised by Dr. Kalt that the Joint Applicants addressed in their Initial Brief. 15

Overstatement Of Impact Of Issue

Like Dr. Kalt, PPL overstates the impact of this issue on the question of whether the
Merger will have an adverse impact on wholesale competition. According to PPL, when the
PJM Classic market is analyzed as a separate relevant geographic market, “the Merging Parties’
opportunities to exert market power become readily apparent, as numerous market screen

failures are observed” (PPL Brief at 27).

As the Joint Applicants explained, however, the Merger causes screen failures in the PJM
Classic market only if it is assumed that all of the divested fossil units are purchased by the four

largest market participants, including PPL, and even then the screen failures are relatively minor

The City presented no evidence on the market power issue, and its discussion in its Brief contains nothing
more than terse references to evidence submitted by other parties that provides no independent analysis of
the market power issues.

The City makes reference to this issue in its Brief, but adds nothing to the argument advanced by PPL (see
City Briefat 11).
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(Jt. App. Initial Brief at 26-27). When this assumption 1s removed, the screen failures go away
(/d.). PPL thus is arguing that the Merger should be disapproved because a hypothetical
distribution of the Joint Applicants’ divested generation assets would lead to minor screen

failures in a “market” that FERC already has found not to exist.

Ignoring Price Data Inconsistent With Theory

As the Joint Applicants discussed in their Initial Brief, Dr. Kalt’s relevant geographic
market analysis focuses entirely on price differences between the Allegheny Power (AP) and
Pepco systems without looking at other price differences that bear on the issue of how the
geographic markets should be defined (Jt. App. Initial Brief at 27-28). When all the price data
are reviewed, however, a different story emerges. The following three tables, each of which is
based on the price data that appear in PPL Exhibit JPK-2 — Dr. Kalt’s own exhibit — highlight
why there is no rational basis for separating the AP system from the other three systems that PPL

would include in a PJM Classic market.

PRICE DIFFERENCES BETWEEN AP SYSTEM
AND PJM CLASSIC SYSTEMS

AP/FE Penelec Difference AP/PPL Difference AP/Pepco Difference

$0.04 $1.73 $3.27

As this table shows, there is almost no price difference between AP and FE Penelec, and
the pnice difference between AP and PPL is only $1.73. PPL’s focus on the $3.27 price
difference between AP and Pepco ignores these lower price differences that exist between AP
and the other PIM Classic systems. These other price differences do not imply that the systems

are in a different geographic market from AP (see PECO St. 3-R at 23-24).

1-PH/2305071.2 26



In evaluating PPL’s claim, it also is helpful to look at price differences within the PJM
Classic market that PPL claims should be evaluated as a single market. These internal PJM

Classic price differences are shown on the following table:

INTERNAL PRICE DIFFERENCES BETWEEN PJM CLASSIC SYSTEMS

FE Penelec/ PPL PPL/Pepco Difference FE Penelec /Pepco
Difference Difference
$1.77 $1.54 $3.31

These price differences within PIM Classic are very similar to the price differences between
these systems and AP. Certainly there is no rational way to compare these internal PJM Classic
price differences with the price differences between AP and the PJM Classic systems and
conclude that FE Penelec, PPL and Pepco — but not AP — should be in one relevant geographic
market together.

Finally, it also is helpful to look at price differences within PJM East. No one has
suggested that PJM East should be divided into separate geographic markets between the
northern and southern systems, yet price differences between the systems in the northern and
southern part of PIM East are greater than the price difference between AP and Pepco relied

upon by PPL, as the following table illustrates:

PRICE DIFFERENCES BETWEEN
NORTHERN AND SOUTHERN SYSTEMS IN PJM EAST
System Difference to Difference to Difference to Difference to
AECO FE JCPL NJ Hub PSEG
PECO $3.81 $4.59 $4.42 $4.69
DPL $3.25 $4.03 $3.86 $4.13
East Hub $3.16 $3.84 $3.67 '$3.94
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Given these average price differences in the $3-$4 range between the northem and southern
systems in PJM East, there is no basis for concluding that a $3.27 average price difference
between the AP and Pepco systems requires separating AP out of the PIM Pre-2004 markei,
particularly given the much closer price spreads between AP and the FE Penelec and PPL
systems.

PPL does not address these price difference data directly, but attempts to dismiss them by
referring to them as “price differentials in other markets” (PPL Brief at 29). The Commission
should not accept this effort to dismiss-a problem through the use of semantics. The Joint
Applicants are not relying on price differences in “other markets.” Instead, they are relying on
price differences within the PJM Classic market that PPL wants to use as a separate geographic

market.

PPL also attempts to avoid the implications of these data by referring to them as “average
price data,” and referring to the monthly price differences between AP and Pepco that Dr. Kalt
presented in PPL Exhibit JPK-3 (PPL Brief at 29-30). However, Dr. Kalt did not présent similar
monthly price differences between AP and the other PIM Classic systems or between the other
systems in the PJM Classic or PJM East markets. Dr. Kalt thus failed to demonstrate that the
AP-Pepco monthly price differences are significant when compared to monthly price differences
between other systems within the PJM Classic or PJM East markets. This omission underscores

the lack of meaningful support for his analysis.

Use of Wrong Congestion Data

PPL relies extensively on data regarding congestion on the Bedington-Black Oak line to
argue that congestion on the West Interface that connects AP to the PJM Classic market

separates AP and PJM Classic into two separate markets (see PPL Brief at 26-29). However, as
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the Joint Applicants explained in their Initial Brief, the Bedington-Black Oak line is not part of
the West Interface, but is part of a transmission path between AP and Pepco (Jt. App. Initial
Brief at 28). Moreover, data regarding the West Interface show minimal congestion on that

interface in 2004 — less than 100 hours for the entire year (/d.).

Ignoring The Effect Of Redispatch On Congestion

Finally, PPL dismisses the fact that, even when there is congestion on the West Interface,
transactions across that interface can be made possible through redispatch of generation.
According to PPL, because redispatch requires the running of higher-cost generation on the east

side of the interface, this means that markets on the two sides of the interface have separated

(PPL Brief at 27-29).

PPL’s argument should be rejected. There always is a cost to combining what previously
had been two markets into one. That cost can come in the form either of transmission expansion
or in generation redispatch. The point is that, once the cost ts incurred, additional transactions
between the two markets are now possible and the markets are joined. PPL’s argument ignores

this vital effect of redispatch on the question of geographic market definition.

b. PJM East Import Capacity Should Not Be Allocated Based On
FTRs

Again, the Joint Applicants demonstrated in their Initial Brief why Dr. Hieronymus’
decision to allocate capacity on a pro rata basis was appropriate and consistent with FERC

requiremnents and why Dr. Kalt’s proposal to allocate capacity based on FTR ownership should
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be rejected (Jt. App. Initial Brief at 28-32). The Joint Applicants will not repeat the points made

in its Imitial Brief, but respond to two points made in PPL’s Brief,'®

PPL’s FTR Example Does Not Support Its Argument

The example provided by PPL of how FTRs work (PPL Brief at 33) actually provides a
good framework for understanding why FTRs are not related to import allocation and why it
makes no sense to pretend that imports are allocated in accordance with FTR ownership. In
PPL’s example, PECO holds FTRs between the Three Mile Island and Peach Bottom nuclear
unit buses outside of PJM East and PECO’s service territory inside PJM East. PPL then
postulates a transaction where PECO schedules an injection of power at the Three Mile Island
and Peach Bottom buses and the simultaneous withdrawal of an equal amount of power in its
service territory. As PPL notes, the economic effect of this transaction on PECO is neutral - -
PECO pays the same amount for the power that it withdraws in its service territory as it receives

for the power injected at Three Mile Island and Peach Bottom plus its FTR revenues (/d.).

That fact, while interesting, has absolutely no relevance to the Appendix A analysis that
Dr. Hieronymus conducted of market power in PJM East. As Dr. Hieronymus explains, the
delivered price test conducted under the Appendix A analysis looks to see how much generation
can be delivered to a market at the prevailing market price plus five percent (PECO Exh. WHH-
1, Exh. J-1 at 25). Imports are allocated ratably to generation owners located outside of a market
who can meet the delivered price test to determine how much of their generation is deemed to be
deliverable into the market for purposes of developing the market concentration statistics (/d. at

37-38).

16 The City again makes reference to this issue in its Brief without providing any substantive discussion (City

Brief at 11).
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Tuming back to PPL’s example, the question under an Appendix A analysis is, does the
fact that PECO owns FTRs have any impact on how much generation, whether owned by the
Joint Applicants or by third parties, can be delivered into PIM East at the prevailing market price
plus five percent? The answer to that question is clearly no. Certainly, the fact that PECO
receives FTR payments has absolutely no impact on the question of whether third party
generation can meet the delivered price test — the cost of third party generation is completely
unaffected by PECO’s FTRs. Nor do the FTRs have any impact on the ability of the Joint
Applicants’ generation to meet the delivered price test -~ either that generation costs less than the
market price plus 5 percent or it does not and FTR revenues do not play into that calculation.
Third, the FTRs do not provide PECO any rights to use import capacity, as PPL admits in its
example (PPL Brief at 33) (“there is no physical right or path whereby the power is necessarily
delivered over the transmission system to PECQ’s service territory”). Finally, FTRs do not give

PECO any ability to foreclose third parties’ use of import capacity (PECO St. 3-R at 21).

As a result, the fact that PECO owns FTRs simply does not provide any useful
information in deciding which generation located outside of PJM East can be delivered into PJM
East at the prevailing market price plus five percent. PPL’s argument that irnports should be
allocated in accordance with FTRs bears no relationship to what FTRs are or how they work, and

should be rejected.

PPL Cannot Explain Away the Offsetting Incentive Effect of Load on the Joint
Applicants’ Incentives

Dr. Kalt presented a new rationale in his surrebuttal testimony for performing an analysis
that allocates imports based on FTRs. Under this new theory, Dr. Kait abandons his claim that

FTRs reflect the use of imports, but instead argues that FTRs create an incentive to increase
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prices in PJM East, and that use of an analysis that allocates imports based on FTRs is as good a

way as any to analyze this incentive (see PPL St. No. 1-SR at 17-18).

The Joint Applicants explained in their Initial Brief that, while it is correct that FTRs
viewed in isolation do create an incentive to increase prices, it is not appropriate to evaluate this
incentive in isolation. Instead, it also is important to consider the obligation to serve load, which
creates an equal and offsetting incentive to reduce prices. Therefore, to the extent that the
Commission believes it appropriate to analyze the incentives created by FTR ownership, it also
is necessary to take into account the offsetting incentives created by load (Jt. App. Initial Brief at

31-32). PPL presents three counter arguments in its Brief, none of which has any merit.

PPL first simply restates the incentives created by FTRs: “[w]hether the Merging Parties
control 1 MW of generation within PJM East or hold a 1 MW FTR that sources from the western
hub and sinks in PJM East, a price increase in PJM East benefits the Merging Parties equally in
both cases” (PPL Brief at 36). While this statement is true as far as it goes, the fact that FTRs
give an incentive to increase prices does not justify ignoring the offsetting incentive to reduce
prices created by load obligations. To the contrary, to the extent that one type of incentive is
taken into account, other offsetting incentives also need to be taken into account to achieve an

accurate picture of the incentives involved.

PPL’s second argument is that Dr. Kalt performed an Economic Capacity analysis, and
that under FERC’s regulations, the incentives created by load are not supposed to be included in
an Economic Capacity analysis (PPL Brief at 36-37). Again, while it is true that load is not
factored into an Economic Capacity analysis, it also is true that FERC’s regulations do not call
for factoring FTR ownership into the analysis — the Economic Capacity analysis is supposed to

look solely at ownership of generation capacity (PECO Exh. WHH-1, Exh. J-1 at 25). To the
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extent that PPL wants to layer in FTR ownership on top of the Economic Capacity analysis, it
would be inappropriate to do so without also factoring in the offsetting incentives created by load
responsibilities, especially since the access to “grandfathered” FTRs relied upon by PPL is based

on load obligations and not ownership of generation (Jt. App. Initial Brief at 32; Tr. at 384-85).

Finally, PPL argues that “even assuming that the Merging Parties’ load is accounted for
in the analysis, the incentive to withhold generation still exists” (PPL Brief at 37). Pointing to
Dr. Hieronymus’ Exhibit J-19 (PECO Exh. WHH-1a, Exh. J-19), PPL argues that the Joint
Applicants have more than enough generation located inside PJM East to meet their loads in
PJM East, and that therefore the offsetting incentives created by load will not offset the

incentives created by FTR ownership (/d.).

As an initial matter, Exhibit J-19 does not support PPL’s contention. As Dr. Hieronymus
explains, his results include both generation located inside of PJM East and imports from
generation located outside PJM East. (PECO Exh. WHH-1, Exh. J-1 at 32-43). In fact, there is
now way to tell from Exhibit J-19 whether there will be enough generation located in PJM East

after divestiture to serve all of the Joint Applicants’ loads.

In any event, PPL’s argument does not support the analysis submitted by Dr. Kalt. He
attributes both FTRs and generation located inside PJM East to the Joint Applicants without
accounting for the offsetting incentives of load in any respect (Tr. at 385). The type of analysis
that PPL’s argument would support would involve adding generation located inside of PJM East
and FTR ownership and then subtracting out load — an analysis that Dr. Kalt did not perform.
Dr. Hieronymus did prepare such an analysis for inclusion in his oral rejoinder, but PPL

successfully was able to keep this analysis out of the record (see Tr. at 388-95).
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c. Virtual Divestiture Constitutes Acceptable Mitigation

The Joint Applicants demonstrated in their Initial Brief that their virtual divestiture
proposal represents an acceptable form of market power mitigation (Jt. App. Initial Brief at 33-
35). PPL raises no arguments in its Brief'’ (PPL Brief at 39-46) that were not already fully
addressed by the Joint Applicants in their own Initial Brief. In response, the Joint Applicants

therefore simply reiterate the following points on this issue:

e The Joint Applicants must provide the energy under their virtual divestiture contracts
regardless of the availability of any particular unit, and therefore cannot withhold
their nuclear capacity from the market (Jt. App. Initial Brief at 33).

o Nuclear units are not good candidates for executing a withholding strategy (Jt. App.
Initial Brief at 33-34).

e The Joint Applicants will divest fossil units as required to mitigate market power, and
therefore will have no ability to execute a strategy of withholding fossil units to
increase the prices they receive from their nuclear units (Jt. App. Initial Brief at 34).

e Even ifthe Joint Applicants could affect near-term market prices, there 1s no evidence
that this would impact the longer term three-year market prices in which their virtual
divestiture contracts will be sold (Jt. App. Initial Brief at 34-35).

d. It Is Appropriate To Reduce The Joint Applicants’ Virtaal
Divestiture Requirement When Nuclear Units Are Retired

PPL argues that, if the virtual divestiture proposal is accepted, the Joint Applicants
should not be permitted to reduce their virtual divestiture amounts when they retire nuclear units.
PPL characterizes the retirement of nuclear units as “withholding,” and argues that approval of
this aspect of the virtual divestiture proposal would allow the Joint Applicants to withhold

capacity in order to artificially inflate prices (PPL Brief at 46-47).

This argument suffers from two defects. First, the Joint Applicants explained in their

FERC Application that their proposal to reduce the amount of virtual divestiture by nuclear unit

i Both the City and FirstEnergy raise this issue in their Briefs without presenting any argument {City Brief at
11; FirstEnergy Brief at 18§).
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retirements was predicated on the requirement that the Joint Applicants first put a unit to be
retired up for auction, and that the Joint Applicants be allowed to retire that unit only if they
receive no bid in excess of the value of the alternative (non-generation) use of the unit.. In other
words, the Joint Applicants can retire a unit only if no market participant can run it economically
at a value higher than its alternate use. This means that retired units most likely would have been
retired even if they had been physically divested to a third party, and in no sense can be deemed
“withheld” from the market (see PECO Exh, WHH-1a, Exh. J-17 at 40 (“exactly the same effect

would have occurred if Applicants had divested the unit outright and the new owner had retired
it.”)).

Second, as Dr. Hieronymus explained, the primary market concem resulting from the
ownership of nuclear facilities is not that they will be withheld from the market, but that they
will give the Joint Applicants the incentive to use other units to attempt to increase market
prices. Retiring a nuclear unit eliminates this incentive just as surely as selling the unit to a third
party — in either event the Joint Applicants will not be able to sell power from the unit and reap
the benefits of the increased market prices (fd.). FERC agreed with Dr. Hieronymus on this

point:

Applicants have also made a convincing argument that a decrease
in their nuclear capacity, whether through divestiture, de-rating, or
unit retirement, would mitigate market power, because the
incentive to withhold output is an increasing function of the
amount of baseload capacity from which the merged firm could
profit due to higher energy prices. Therefore, by reducing the
amount of baseload capacity they control, they reduce their
incentive to withhold marginal capacity in order to raise the market
price.

Exelon Corp., 112 FERC at P 143.
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e. The Joint Applicants Have Sufficiently Identified The
Generation Units That They Intend To Divest

PPL argues that the Joint Applicants have not specifically identified the units that they
intend to divest (PPL Brief at 46-49). According to PPL, “[a]llowing the Joint Applicants simply
to establish a non-specific ‘pool’ of generators eligible for divestiture enables the merged entity

to divest only its least valuable units, thereby retaining a significant amount of market control”

(/d. at 48).'8

PPL mischaracterizes the nature of the Joint Applicants’ divestiture conumitment,
however. The Applicants have done more than establish “a non-specific pool of generators
eligible for divestiture.” Instead, they have provided the Commission with a specific list of
mitigation-eligible units (PECO Exh. WHH-1 at Exhs. J-3, J-12). They also provided the
Comrmnission with a chart that specifies: (1) the market in which generation units must be located;
(2) the cost characteristics of the divested generation; and (3) the amount of divested capacity
that must fit into ¢ach cost characteristic and each location (PECO Exh. WHH-1a, Exh. J-17 at

47). This chart is reproduced below:

FirstEnergy raises the same issue without providing any argument (FirstEnergy Brief at 18).
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Generation Type PJM East PJM Pre-2004* Total

Nuclear 2,400 200 2,600

Coal 550 150 700

Mid-Merit <§55** | 650 550 1,200

Mid-Merit >$55 900 0 900

Peaking 1,000 200 1,200

Total 5,500 1,100 6,600

* The additional 1,100 MW of commitment can be delivered anywhere in PJM Pre-2004
including PIM East.

** Mid-Merit generation that is economic within 105% of a market price of $55/MWh.

This chart provides significantly more detail regarding the required divestiture than PPL
suggests. Instead of being able to sell only their least economic units, as PPL argues, the Joint
Applicants must sell units with specific cost characteristics that are designed to ensure that the
divestiture mitigates their market power (see PECO Exh. WHH-1a, Exh. J-17 at 47-50). Agam, - -

FERC agreed that the Joint Applicants had provided sufficient detail:

[Ulnder the Commission’s Appendix A analysis, we need to know
the general location (i.e. control area or sub-region of an RTO) and
cost characteristics of the generators being divested — not the actual
units - in order to calculate the post-merger-and-divestiture HHIs.
Applicants have provided that information and shown that, based
on reasonable assumptions about the buyers of the assets, the post-
merger-and-mitigation HHIs are sufficiently close to the pre-
merger HHIs to mitigate the merger-related harm to competition.

Exelon Corp., 112 FERC at P 142.
f. The Commission Should Not Withhold Its Approval Of The
Merger Pending The Joint Applicants’ Post-Divestiture

Compliance Filing

Another reason that FERC found that the Joint Applicants do not have to specify exactly

which units they will divest at this time is that the Joint Applicants have committed to make a

1-PH/2305071.2 37



post-divestiture compliance filing at FERC that specifically identifies both the generation units
being divested and the purchasers of those units (/d,). Latching on to this commitment,
FirstEnergy asserts that FERC withheld its final approval of the Merger until it reviews this post-
Merger compliance filing and argues that this Commission do likewise. FirstEnergy asserts that
this Commission “simply is in no position to render a judgment about the Proposed Merger’s
impact on retail competition” and that, like FERC, the Commission should withhold its approval
of the Merger until after it reviews this post-divestiture compliance filing (FirstEnergy Brief at

18-19).

FirstEnergy has mischaracterized the nature of FERC’s action. FERC did not withhold
its final approval of the Merger or reserve judgment on whether the Joint Applicants” mitigation
proposal adequately addresses wholesale market power. To the contrary, FERC specifically held
at the very beginning of its Order that it “authorizes the merger of Exelon Corporation (Exelon)
and Public Service Enterprise Group Incorporated (PSEG Holdings) (collectively, Applicants) to
form Exelon Electric & Gas Corporation (EE&G).” Exelon Corp, 112 FERC at P 1. FERC also
found that “we will approve the proposed merger as consistent with the public interest and find

that it will not adversely affect competition” (/d. at P 10).

The fact that the Joint Applicants are required by FERC to make a post-divestiture
compliance filing regarding wholesale market power does not represent grounds for the
Commission to withhold its ruling on retail competition issues any more than it prevented FERC
from ruling on the wholesale competition issues. Furthermore, as the Joint Applicants explained
in their Imtial Brief, there is no point to the Commission requiring a further proceeding to review
the very same compliance filing that the Joint Applicants will submit at FERC for the very same

wholesale competition issues that FERC will address (see Jt. App. Initial Brief at 36).
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Moreover, FirstEnergy’s suggested approach will place the Joint Applicants in a Catch-
22 situation from which they cannot emerge. In order to identify the purchasers of the divested
generation and make their compliance filing, the Joint Applicants have to merge, jointly select
the units to be divested, and conduct a joint auction of their units. Of course, if the Commission
were to withhold its approval of the Merger pending the compliance filing, the Joint Applicants
would never be able to merge and thereby auction off their generation units and identify the
purchasers, and therefore would never be able to make the required compliance filing. It simply
would not be rational decision making for the Commission to put the Joint Applicants in such a

position.

To the extent that the Commission has any concern that the Joint Applicants somehow
will not conduct their divestiture in a way that mitigates wholesale market power, there is a
simple solution to address that concem. The Commission can condition its merger approval on
the Joint Applicants making the required compliance filing at FERC and on the Joint Applicants
implementing any additional mitigation lawfully required by FERC in a final, nonappealable
order in the unlikely event that FERC decides that additional mitigation is required. The
Applicants have attached, as Appendix A to this Reply Brief, language that would implement
such a condition, which would guarantee that the Joint Applicants take the necessary steps to
mitigate any wholesale market power without engaging the Commission in a process that is
completely duplicative of the FERC review of the compliance filing or places the Joint

Applicants in an impossible Catch-22 situation.

g. The Market Report Required By the Joint Settlement Will Be
Of Use To The Commission

Finally, under the Joint Settlement, the Joint Applicants have committed, in addition to

the extensive mitigation included in their Application, to file an annual report with the
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Commission in the years 2007-12, detailing wholesale price trends in PJM markets. According
to PPL and PGW, however, the report 1s of no use because it does not give the Commission any
information that it does not already have access to on the PTM web site or that would be useful in
determining whether the Joint Applicants are exercising market power in PJM (PPL Brief at 52;

PGW Brief at 37-38).

The Joint Applicants do not wish to oversell the benefits of this report. It is not intended
to be the sole, or even the primary, mechanism for mitigating any market power that they will
obtain as a result of the merger. The primary mechanism is the unprecedented physical and
virtual divestiture of 6,600 MW of capacity located in PJM. Furthermore, the primary watchdog
of their post-merger market activities will continue to be the PJM MMU.

Nevertheless, the Joint Applicants believe that the annual report that they have committed
to file will be useful to the Commission. It will allow the Commission to have access to targeted
market information that is of most interest to the Commission, rather than requiring the
Commission to glean its information from the several hundred page annual PJM MMU State of
the Market report or to navigate the PJM web site. This information will not, by itself, enable
the Commission to detect the exercise of market power, but it will be of assistance to the
Commission in deciding whether to take a closer look at the Joint Applicants’ (and other market
participants’) market activity. The Joint Applicants’ commitment to submit this report, in
combination with the rest of the Joint Applicants’ mitigation package, should allow the
Commission to satisfy itself that the Merger is consistent with the applicable statutory provisions

regarding market power in the electric industry.
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3. The Joint Applicants Have Demonstrated That The Merger Is Not
Likely To Adversely Impact Competitive Retail Natural Gas Markets

The Joint Applicants have demonstrated that the Merger is not likely to adversely impact

competitive retail natural gas markets, or to confer vertical market power on the Joint Applicants

to allow them to increase electric prices by increasing the price of natural gas in PJM East (Jt.

App. Initial Brief at 37-48). The only substantive argument against this point was submitted by

PGW, although the City references PGW’s arguments in its own Brief (City Brief at 19-21).

PGW, however, does little in its Brief other than to summarize the testimony of Dr.

Carpenter, its witness on the natural gas market power issues. The Joint Applicants for the most

part have fully addressed that testimony in their Initial Brief. Rather than repeat that discussion,

the Joint Applicants limit themselves here to a few brief points.

Areas Of Agreement

For the most part, PGW and the Joint Applicants agree on the analysis of the impact of

the Merger on natural gas markets that should be conducted, and even on many of the underlying

facts. The areas of agreement include the following:

The parties agree that the product market to be analyzed is delivered natural gas (PGW
Brief at 13).

The parties agree that the applicable standard for determining if there is a potential
market power problem is that the post-merger market must be highly concentrated, i.e.
the post-merger HHI must be over 1,800 (PGW Brief at 13-15).

The parties agree that, on most days of the year, there is no significant separation
between natural gas prices in PJM East, New York and New England (PGW Brief at 27-

30).

The parties agree that, if the relevant geographic market includes PJM East, New York
and New England, there is no market power problem (PGW Brief at 23-24).

The parties agree that, even if the relevant geographic market is limited to PJM East,
there is no market power problem if PSEG’s New York market capacity is not included
in the PJM East market concentration calculation (PGW Brief at 31).
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Significance Of Price Data In Defining Relevant Geographic Markets

Notwithstanding the agreement of the parties on a significant number of issues, they
disagree on the significance of the fact that there is price separation greater than 105% on some
days. First, they disagree on how often it occurs. PGW asserts that prices between PJM East
and New York separate by more than 105% on 23% of winter days and that prices between PJM
East and New England separate by more than 105% on 24% of winter days (PGW Brief at 28).
Given that PGW defines winter as the five months starting in November and ending in March,
this translates to price separations of more than 105% on from 30 to 40 days of the year, or about

10% of the year.

Dr. Morris accepts this 10% number, but observes that the price separations between PJM
East and New York and New England do not necessarily occur concurrently. The data show that
prices separate by more than 105% between PJM East and both New York and New England on
the same day on only 2% of the days of the year (Tr. at 501), which means that on 98% of all
days the market is larger than just PJM East. Furthermore, the price data used in the analysis
represent only the midpoint of transactions, and the outer ranges of the prices in the three

markets are within 105% of each other on all days of the year (PECO St. 11-R at 31-34).

More important, no matter which view of the frequency of price separations is correct,
the evidence is clear that the price separations occur on a sporadic, non-sustained basis. Dr.
Morris explained that the antitrust agencies look to an ability to increase prices on a sustained
basis, and that the sporadic nature of the price separations here does not warrant limiting the

relevant geographic market to PJM East (PECO St. 11-R at 17-18).

PGW, however, asserts that the Department of Justice/Federal Trade Commission

Horizontal Merger Guidelines require that different geographic markets be analyzed during
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different periods of demand. PGW cites to comments by the FTC staff regarding the analysis of
markets for electricity, in which different product markets are defined depending on the

prevailing demand level (PGW Brief at 26).

There are two problems with this argument. First, it relies on an analysis of electric
markets, not markets for natural gas. As Dr. Carpenter concedes, the same FTC staff comments
cited by PGW explain that an important reason for defining a number of electric products based
on demand conditions in the electric markets is “that electricity cannot be readily stored for
subsequent consumption” (PGW St. 1-SR at 12). Natural gas, however, can be and is stored in
times of low demand and then released from storage during peak demand periods. It is telling
that PGW is unable to cite to any authority indicating that any antitrust regulator has found that

natural gas markets should be treated similar to electric markets.

Moreover, the comments cited by PGW go to the definition of products, not geographic
markets. For example, in the long discussion by the FTC staff quoted by PGW in its Brief, the
staff explains that a generator might not be able to supply short term capacity in a distant market
if it has an existing supply obligation, but that perhaps that generator could compete to sell
intermediate capacity, a different product, in the distant market if its supply obligation expires
before the intermediate term (PGW Brief at 26 n. 15). While the FTC staff suggests that “the
geographic markets differ for different product markets” (Id. (emphasis added)), nothing in these
comments suggests that the geographic markets differ for the same product, such as short term

capacity, during different demand periods.

Here, PGW has identified only one product — delivered natural gas —to be at issue in the
market power analysis (PGW Brief at 13-14). PGW cannot rely on the Horizontal Merger

Guidelines or the FTC staff comments to support its assertion that a standalone PJM East
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geographic gas market should be defined to apply to delivered natural gas dunng those sporadic
periods of peak demand when there is price separation in the price of delivered natural gas. The
only conclusion that can be reached from the price data submitted on the record is that the

relevant geographic market includes PYM East, New York and New England.

Treatment Of PSEG’s Transportation Capacity Deliverable In The New York Market

Another area of disagreement involves the treatment of PSEG’s capacity on Transco that
is deliverable into the New York market north of Linden, New Jersey. Dr. Morris explained at
the hearing that there is a constraint on the Transco pipeline at Linden, and that gas delivered on
the Transco, PSEG or other systems north of Linden in New Jersey is considered to be part of the
New York market because it receives tﬁe New York price (Tr. at 508-09). He further testified
that Gas Daily considers New Jersey deliveries north of Linden to be part of the New York
market, and that the gas price transaction data relied upon by Dr. Carpenter also show that New

Jersey deliveries north of Linden receive the New York price (/d.).

As the Joint Applicants explained in their Initial Brief, even if the Joint Applicants’
relevant geographic markets were rejected and PJM East were used as the relevant geographic
market, Dr. Carpenter inconsistently included PSEG’s capacity that is deliverable into the New
York market (i.e., the market north of Linden, New Jersey) in his PJM East market concentration
calculation. To be consistent with Dr. Carpenter’s own market definition, a// New York capacity

should be excluded from any calculation of the PJM East market, whether controlled by the Joint

Applicants or by third parties. When PSEG’s New York capacity is removed from the market

concentration calculation, there is no market power problem in PJM East (see Jt. App. Initial
Brief at 42-43). This position was adopted by FERC in its decision approving the Merger. See

Exelon Corp., 112 FERC P 200.
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PGW raises three arguments as to why PSEG’s New York capacity nevertheless should
be included in the PJM East market concentration calculation (PGW Brief at 31-32). None of

these arguments has any validity.

First, PGW argues that a significant amount of PSEG’s New York capacity is needed to
serve PSEG’s BGSS requirements'® in PJM East and therefore should be counted as PJM East
capacity rather than New York capacity (PGW Brief at 31). As an initial matter, this argument

ignores that the BGSS requirements north of Linden are part of the New York market.

Moreover, the argument also ignores that the BGSS obligations are retail obligations.
PGW’s market power allegation is that the Joint Applicants will withhold from the wholesale
market capacity that is not needed to serve retail obligations (see PGW St. 1 at 22). The location
of PSEG’s retail sales therefore is irrelevant to PGW’s allegation, even if those retail sales were
not located north of Linden in the New York market. Instead, the question relevant to PGW’s
market power allegations is, where does PSEG (or whatever party obtains PSEG’s released
capacity) sell gas when it is nof making retail sales to BGSS customers? The answer to that
question is that capacity deliverable to the New York market will be used to make sales in the
New York market on the peak days when prices in the New York market are more than 105% of

prices in PJM East,

Dr. Carpenter, PGW’s own witness, testified that this is the case:

PSEG makes spot sales on the PSE&G system off Transco on
many (39 of 67) of the days when New York prices significantly
exceed PJM East prices. PSEG receives prices for these sales that
significantly exceed the PJM East gas price. Thus, PJM East
capacity does not offer an alternative to PSEG’s sales on the
PSE&G system on these days.

The BGSS service is the competitive retail natural gas service provided in New Jersey.
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(PGW St. 1-SR at 18 (emphasis added)). It is precisely because “PJM East capacity does not
offer an alternative to PSEG’s sales on these days” that the capacity used to make those New
York market sales should not be considered part of the PJM East market on those days.

Second, PGW notes that PSEG’s wholesale sales in New York during periods of price
separation average 105 MMcf/d, and never exceed 195 MMcf/d. PGW argues that it therefore is
not reasonable to exclude the full 794 MMcf/d of PSEG’s New York capacity from the PJM East

market concentration calculation (PGW Bnef at 31-32).

This argument again ignores PGW’s market power argument that the Joint Applicants
could withhold capacity from the wholesale market that is not used to serve retail loads. As
PGW argues in the preceding paragraph of its Brief, the bulk of PSEG’s New York capacity is
used to serve its BGSS retail load. It therefore is not surprising that the full 794 MMcf/d of
capactty is not being used to make wholesale sales in the New York market — it mostly is being

used to satisfy PSEG’s retail obligations.

PGW has not identified any wholesale sales by PSEG from its New York capacity into
the PTM East market. Indeed, Dr. Morris testified that his review of the sales data shows that
“virtually all the sales” are “past the Linden constraint point” (Tr. at 509). Given that the sales
data do not indicate that PSEG uses any of its New York capacity to make wholesale sales into
the PJM East market, there is no basis for including any of that capacity in the PJM East market

concentration analysis.

Finally, PGW argues that PSEG uses its New York capacity to make sales in New Jersey
on many of the days that New York prices exceed PJM East prices (PGW Brief at 32). While
factually accurate, this argument is misleading in the extreme. The sales in New Jersey to which

PGW refers are sales north of the Linden constraint point and are part of the New York pricing
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factually accurate, this argument 1s misleading in the extreme. The sales in New Jersey to which
PGW refers are sales north of the Linden constraint point and are part of the New York pricing
market (Tr. at 509). Indeed, the Carpenter testimony cited by PGW to support this argument 1s
the very testimony cited above, in which Dr. Carpenter observes that the sales prices
significantly exceed the PJM East natural gas price (PGW St. No. 1-SR at 18). The fact that
PSEG made sales into that part of New Jersey that is included in the New York pricing market in
no way supports including PSEG’s New York capacity in a PJM East market calculation unless

all New York capacity held by all parties is also included in the calculation.

Remedies

Finally, PGW asserts that divestiture of the Joint Applicants’ natural gas distribution
operations would represent “the cleanest, easiest and most effective remedy for the market power
problem in this proceeding” (PGW Brief at 20). However, as the Joint Applicants demonstrated
in their Initial Brief, the market power problem that PGW asserts, even if credited, has absolutely
nothing to do with the Joint Applicants’ natural gas distribution operations. This proposed
remedy of requiring the divestiture of those assets is too broad — like killing the dog to get at the
fleas (Jt. App. Initial Brief at 46-47) — and would cause PECO, PSE&G and their electric and
natural gas customers substantial economic harm ($410 million annually) from the complex task
of unwinding the synergies presently benefiting them from being part of the same enterprise

(PECO St. 13-DQ at 4-9).

Any concerns the Commission may have regarding natural gas issues-are fully addressed
by the fact that the Joint Applicants will not be combining the natural gas procurement functions
of PECO and PSEG, and thus cannot act in the concerted manner alleged by PGW. Furthermore,

the Joint Applicants have committed not to combine their natural gas procurement functions in
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the future without the Commission’s approval (Jt. App. Initial Brief at 48). This commitment
fully mitigates any possible market power in the natural gas markets that the Joint Applicants

might otherwise obtain as a result of the Merger.

D. The Parties Generally Agree On How The Directed Questions Should
Be Addressed

In their Initial Brief (at 48-58), the Joint Applicants explained why the proposed
Settlement was responsive to and appropriately addressed the Directed Questions posed by Vice
Chairman Cawley and Commissioner Shane. Notably, only the City and, to a lesser extent,

PGW take 1ssue with that conclusion.

1. Directed Questions Nos. 1-4 (Economic Development)

The City is the only party that favors the “set-aside” of virtually divested generation. The
flaws in the City’s proposal were addressed in Section II.B., supra. As explained in that
discussion, there are serious legal and other obstacles to implementing a set-aside program.
Moreover, the contribution to PEDA for which the Settlement provides is a more direct and

expeditious means of promoting economic development.

2. Directed Question No. 5 (Consolidation Of PECO, PSE&G
And PGW Gas Operations)

In response to Directed Question No. 5, the parties have proposed that the viability of
combining the gas operations of PECO, PSE&G and PGW into a “profitable, shareholder owned,
public utility” be taken up in a separate, fact-finding investigation to commence upon
consummation of the Merger. As the OCA correctly observes (OCA Brief at 18), such a process
“would allow consideration of this issue to continue in a forum where the myriad of issues can
be thoroughly explored, where all affected parties can fully participate, and where a reasoned

decision can be reached on the issues.”
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No party disputes the need for a separate proceeding. Indeed, even PGW admits that “a
more detailed due diligence type study” is required (PGW Brief at 52). Consequently, the only
remaining differences between the parties concern the scope and timing of such further

investigation.

With regard to scope, the Settlement provides for an examination of issues “related to a
potential consolidation of the operations of PGW with and into the natural gas distribution
business of EEG [Exelon]”?° (Settlement at §55). The Joint Applicants believe this is entirely
consistent with Directed Question No. 5, which expressly contemplates PGW’s assets combined
with PECO’s and PSE&G’s in a “profitable, shareholder owned, public utility.” In addition, as
Mr. O’Brien made clear (PECO St. 1-DQ at 14), Exelon has no intention of spinning off its

natural gas operations and would vigorously contest any such directive.

PGW predictably would like to expand the scope of the separate investigation to include
consideration of its “state authority” model under which PECO’s gas assets would be
appropriated (PGW Brief at 42, 52). For the reaséns previously stated, the Joint Applicants
oppose that request and believe it would detract from a reasoned assessment of possible solutions
to PGW’s problems. Moreover, the Joint Applicants respectfully submit that the evidence
presented in this proceeding by Messrs. Amdt and Jirovec, which identified approximately $410
million of annual diseconomies associated with a spinoff of EEG’s post-Merger gas operations,
demonstrates convincingly that pursuit of the “state authority” model would significantly
increase the cost of providing both electric and natural gas service and, therefore, would not be in

the public interest (see Jt. App. Initial Brief at 52).

x Following the Merger, Exelon plans to change its name to Exelon Electric & Gas Corporation (EEG).
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As to timing, the City asserts that the Settlemént would “impede resolution of this issue”
and urges the Commission to place the proposed separate investigation on “an expedited track”
to commence upon conclusion of this case (City Brief at 23). The City’s sudden sense of
urgency is curious at best, since it was not until the Directed Questions were issued in mid-July
(i.e., after the City filed its direct testimony in this case) that the City publicly expressed any
interest in disposing of PGW or consolidating those gas operations with PECQ’s. In any event, it
would make no sense to proceed with an investigation of the consolidation of PGW with EEG’s
combined gas operations (as Directed Question No. 5 seems to posit) before the Merger has been
completed. Only in the post-Merger environment will it be possible to assemble all of the data
needed to fully evaluate the pros and cons of such a combination. Furthermore, the Settlement
(at 9 56) provides that its terms shall not be implemented and enforceable until the

consummation and closing of the Merger.
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III. CONCLUSION

WHEREFORE, for the reasons set forth above and in their Initial Brief, PECO Energy
and Public Service Electric and Gas Company request that the Administrative Law Judge
approve the Joint Petition For Settlement, filed September 12, 2005, without modification and

deny the relief sought by the non-signatory parties.
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APPENDIX A

PROPOSED CONDITION TO
MERGER APPROVAL

The Joint Applicants shall make a post-merger compliance filing at FERC
detailing the generation units that they intend to divest and identifying the proposed
purchasers of those units, as required by FERC's July 1, 2005 Order approving the
Merger. If, and to the extent that, FERC issues a final, non-appealable order in response
to that compliance filing requiring the Joint Applicants to implement any additional
mitigation, the Joint Applicants shall implement such additional mitigation within the

time period required by FERC.
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sgoldenberp@foxrothschild.com

Tanya J. McCloskey, Esquire
James Mullins, Esquire
Office of Consumer Advocate
5t Floor, Forum Place

555 Walnut Street

Harrisburg, PA 17101
tmecloskev@paoca.org
imullins{@paoca.org

Scott J. Rubin, Esquire

3 Lost Creek Drive
Selinsgrove, PA 17870-9357
scotti@publicutilitvhome.com




Todd S. Stewart, Esquire

Hawke, McKeon, Sniscak & Kennard LLP
100 Tenth Street

P.O. Box 1778

Harrisburg, PA 17105
1sstewart@dhmsk-law.com

Jan P. Paden, Esquire

David W. Francis, Esquire
Rhoads & Sinon LLP

One South Market Square
P.O.Box 1146

Harrisburg, PA 17108-1146
dirancis@rhoads-sinon.com

Daniel Clearfield, Esquire

Wolf, Block, Schorr & Solis-Cohen LLP
213 Market Street, 9™ Floor

Harrisburg, PA 17108
declearfield@wolfblock.com

Roger E. Clark, Esquire
Sustainable Development Fund
718 Arch Street

Suite 300 North

Philadelphia, PA 17106
Roger.clark@trfund.com

Philip Bertocci, Esquire

Jonathan M. Stein, Esquire/Thu B Tran, Esquire

Community Legal Services, Inc.
1424 Chestnut Street, 4% Floor
Philadelphia, PA 19102
istein(aclsphila.org
pbertocci(@clsphila.org
ttran@clsphila.oary

Charles E. Thomas, Jr., Esqurie
Thomas T. Niesen, Esquire

Thomas, Thomas, Armstrong & Niesen
212 Locust Street, Suite 500

P.O. Box 9500

Harrisburg, PA 17108
(niesen(@itaniaw.com

Denise Adamucci

Steven Hershey

Philadelphia Gas Works

800 West Montgomery Avenue
Philadelphia, PA 19122
Denise.adamucci@peworks.com
Steven.Hershev@pe works.com

Carolyn D. Commons, Esquire
Commons & Commons LLP

2967 W. School House Lane, #1210
Philadelphia, PA 19144
lawyersf@dcommonslaw.com

W. Edwin Ogden, Esquire

Ryan, Russell, Ogden & Seltzer
1105 Berkshire Boulevard, Suite 330
Wyomissing, PA 19610-1222
eogdenf@ryanrussell.com

Melanie J. Sabo/Don Kaplan

Preston Gates Ellis & Rouvelas Meeds
1735 New York Avenue, NW

Suite 500

Washington, DC 20006-5209
melanies@prestongates.com
donk@prestongales.com

Julie Coletti, Esquire
Assistant General Counsel
Strategic Energy, LLC
Two Gateway Center
Pittsburg, PA 15222

jcoletti@lsel.com

David M. Kleppinger, Esquire
Charis Mincavage, Esquire
McNees, Wallace & Nurick
100 Pine Street

Harrisburg, PA 17108
dkleppin@@mwi.com
cmincavagefdmwn.com

Steven J. Engelmyer, Esquire
Kaiga A. Tiagha, Esquire
Kleinbard, Bell & Brecker, LLP
1900 Market Street, Suite 700
Philadelphia, PA 19103
sengelmayer@kleinbard.com

Liz Robinson

Executive Director

Energy Coordinating Agency
1924 Arch Street
Philadelphia, PA 19103
lizr{Zlecasavesenerey.org




Kevin J. Lipson

Karin L. Larson

Hogan & Hartson, LLP

555 13th Street, NW
Washington, D.C. 20004-1109
kitipson@hhlaw.com
kilarson@hhlaw.com

Date: October 21, 2005

LD

Kent D. Murphy

PECO Energy Company

2301 Market Street
Philadelphia, PA 19101-8699
(215) 841-4941
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BEFORE THE I ,/;KED
PENNSYLVANIA PUBLIC UTILITY CO MISSIBN e |
Uy
JOINT APPLICATION OF PECO ENERGY

COMPANY AND PUBLIC SERVICE :
ELECTRIC & GAS COMPANY FOR : DOCKET NO. A-110550F0160
APFPROVAL OF THE MERGER OF PUBLIC

SERVICE ENTERPRISE GROUP, INC,,

WITH AND INTO EXELON CORPORATION

NOTICE OF APPEARANCE DOCUMENT
FOLDER

The Office of Small Business Advocate, pursuant to 52 Pa. Code § 1.24, hereby enters the

appearance of Sharon E. Webb, replacing Carol F. Pennington, as counsel of record, in the above

captioned proceeding.

Documents in this proceeding should now be served on the follewing:

Sharon E. Webb, Esquire

Office of Small Business Advocate
300 North Second Street - Suite 1102
Harrisburg, Pennsylvania 17101
(717) 783-2525

(717) 783-2831

cpenningto(@state.pa.us

Ml%&/ >

Sharon E. Webb, Esquire
Assistant Smail Business Advocate

Attorney [D No. 73995

For:

William R. Lloyd, Jr.
Small Business Advocate
Attorney 1D No. 16452

Office of Small Business Advocate
Suite 1102, Commerce Building
300 North Second Street
Harrisburg, PA 17101

(717) 783-2525

(717) 783-2831 (fax)

Dated: October 24, 2005
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BEFORE THE i
PENNSYLVANIA PUBLIC UTILITY COMMISSION &Q}p <%
<
JOINT APPLICATION OF PECO ENERGY : Tp Y
COMPANY AND PUBLIC SERVICE : Se
ELECTRIC & GAS COMPANY FOR . DOCKET NO. A-110350F0160 7

APPROVAL OF THE MERGER OF PUBLIC
SERVICE ENTERPRISE GROUP, INC.,
WITH AND INTO EXELON CORPORATION

CERTIFICATE OF SERVICE

I certify that [ am serving copies of the foregoing document, on behalf of the Office
of Small Business Advocate, by e-mail and first class mail upon the persons addressed below:

Hon. Marlane R. Chestnut Tanya McCloskey, Esquire
Administrative Law Judge James A. Mullins, Esquire

Pa. Public Utility Commission Office of Consumer Advocate

Rm. 1302, Philadelphia State Office Building 555 Walnut Street 5th FL Forum Place
1400 West Spring Garden Street Harrisburg, PA 17101-1923
Philadelphia, PA 19130 (717) 783-5048

(215) 560-2105 (717) 783-7152 (fax)

(215) 560-3133 - Fax tmecloskev@paoca.org
machestnutdstate.pa.us imullins@paoca.org

Kenneth L. Mickens, Esquire

Paul R. Bonney, Esquire Robert V. Eckenrod, Esquire
Kent D. Murphy, Esquire : Office of Trial Staff

PECO Energy Company Pa. Public Utility Commuission
2301 Market Street P.O. Box 3265

P.O. Box 8699 Harnsburg, PA 17105
Philadelphia, PA 19101-8699 (717) 787-1976

(215) 841-4941 (717) 772-2677 (fax)

(215) 568-3389 (fax) kmickens(state. pa.us
kent.murphy/@exeloncorp.com rogckenroddstate.pa.us

paul.bonnev{@exeloncorp.com

Daniel Clearfield, Esquire

Thomas P. Gadsden, Esquire Wolf, Block, Schorr and Solis-Cohen LLP
Anthony C. DeCusatis, Esquire 213 Market Street, 9" Floor

Morgan, Lewis & Bockius LLP P.O. Box 865

1701 Market Street Harrisburg, PA  17108-0865
Philadelphia, PA 19103-2921 C (717) 237-7160

(215) 963-5448 (717) 237-7161 (fax)

(215) 963-5001 (fax) delearfield@@wolfblock.com

tgadsden@morganlewis.com
adecusatis@@morganlewis.com
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David M. Kleppinger, Esquire
Charis Mincavage! Esquire
McNees Wallace & Nurick LLC
100 Pine Street, PIO. Box 1166
Harrisburg, PA 17]108-1166
(717) 232-8000

(717) 236-2665 (fax)
dkleppin@@mwn. cém
cmincavage@mwn.com

Jonathan M. Stein! Esquire
Philip A. Bertoceil, Esquire
Thu B. Tran, Esquire
Community Legaﬂ Services, Inc.
1424 Chestnut Street
Philadelphia, PA |19102-2505
{215) 981-3700

(215) 981-0434 (fax)
Jstein@eclsphila.otg
pbertocci@clsphila.org
ttran@elsphila.org

Richard P. Mather, Sr., Esquire
Pamela G. Bishop, Esquire
Scott Perry, Esquire

Dept. of Environmental Protection
RCSOB, 9" Floor

400 Market Street

Harrisburg, PA 17101-2301
(717) 787-7060

(717) 783-7911 (fax)
rmather(dstate.pa.us
pbishop{@state.pa.us
scperry(@state.pa.us

Roger E. Clark, Esquire

The Reinvestment Fund

718 Arch Street, Suite 300 North
Philadelphia, PA 19106-1591
(215) 574-5814

{215) 574-5914 (fax)
roger.clark@triund.com

L.I

Richard P. Bonnifield, Esquire
Vice President - Law

PSEG Services Corporation
%0 Park Plaza, TSE

Newark, NJ 07102

(973) 430-6441

richard.bonnifield@pses com

Scott J. Rubin, Esquire

3 Lost Creek Drive
Selinsgrove, PA 17870
(Labor Parties)

(570) 743-2233

(570) 743-8145 (fax)
scottf@publicutilityhome.com

Carolyn D. Commons, Esquire
Commons & Commons, LLP

2967 W. School House Lane #1210
Philadelphia, PA 19144

(Energy Coordinating Agency Phila.}
(215) 849-4400

(215) 849-5555
lawvers@dcommonstaw.com

Todd S. Stewart, Esquire

Hawke McKeon Sniscak & Kennard
100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105

(Direct Energy, LLC)

(717) 236-1300

(717) 236-4841 (fax)

tsstewartithmsk-law.com

Theodore H. Jobes, Esquire
Barnett Satinsky, Esquire

Fox Rothschild LLP

2000 Market Street - 10" Floor
Philadelphia, PA 19103-3291

(NJ Large Energy Users Coalition)
(215) 299-2088

(215) 299-2150 (fax)
tiobes(@foxrothschild.com
bsatinskviioxrothschild.com
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Charles McPhedran, Senior Aftorney
PennFuture

1518 Wainut Street, Suite 1100
Philadelphia, PA 19102

(215) 545-9693

(215)545-9637(fax)

mephedran@pennfuture.org

Jesse A. Dillon, Esquire

Senior Counsel

PPL Electric Utilities Corporation
Two North Ninth Street
Allentown, PA 18101-1179
(610) 774-5013

(610) 774-6726 (fax)
jadillont@pplweb.com

Donald A, Kaplan, Esquire

James R. Weiss, Esquire

Melanie I. Sabo, Esquire

Preston Gates Ellis & Rouvelas Meeds LLP
1735 New York Avenue, NW, Suite 500
Washington, DC  20006-4759

{202) 628-1700

(202) 331-1024 (fax)
donk@prestongates.com
jimwe@prestongates.com
mmelanies@prestongates.com

Darlene Heep, Esquire

Daniel W. Cantu-Hertzler, Esquire
City of Philadelphia .
One Parkway Building 16" Floor
1515 Arch Street

Philadelphia, PA 19102-1595
(215) 683-5170

(215) 683-5175 (fax)

darlene heept@phila.gov
daniel.cantu-hertzler@phila.gov

Julie A Coletti, Esquire
Strategic Energy LLC
Two Gateway Center
Pittsburgh, PA 15222
(412) 394-4356

(412) 258-4866 (fax)
jcolettigdsel.com

.’

Steven S. Goldenberg, Esquire
Fox Rothschild LLP

Princeton Corporate Center

997 Lenox Drive, Bldg. 3
Lawrenceville, NJ 08648-2311
(NJ Large Energy Users Coalition)
(609) 896-4586

Richard L. Rosen, Esquire
Amold & Porter LILP

555 12 Street NW
Washington, DC  20004-1206
(202) 942-5499

(202) 942-5999 (fax)
richard.rosen@aporier.com

David W. Francis, Esquire
Jan P. Paden, Esquire
Rhoades & Sinon LLP

One South Market Square
P.O. Box 1146

Harrisburg, PA 17108-1146
(717) 233-5731

(717) 231-6600 (fax)
dfrancisti@rhoads-sinon.com
jpaden(@rhoads-sinon.com

W. Edwin Ogden, Esquire

Ryan, Russell, Ogden & Seltzer LLP
1105 Berkshire Boulevard, Suite 330
Wyomissing, PA  19610-1222
(610) 372-4761

(610) 372-4177 (fax)
eogdenfrvanrussell.com

Steven P. Hershey, Esquire
Denise Adamucci, Esquire
Philadelphia Gas Works

800 W. Montgomery Avenue
Philadelphia, PA 19122

(215) 684-6668

(215) 684-6628 (fax)
steven.hershev@pgworks.com
denise:adamucci@paworks.com




Thomas T. Niesen, Esquire
Charles E. Thomas, Jr., Esquire

Thomas, Thomas, Armstrong & Niesen

Suite 500

212 Locust Street

P.O. Box 9500

Harrisburg, PA 17108-9500
(717) 255-7600

(717) 236-8278 (fax)
tniesen@ianiaw.com
cthomasjr@ttanlaw.com

Steven J. Engelmyer, Esquire
Kahiga A. Tiagha, Esquire
Kleinbard, Bell & Brecker LLP
1900 Market Street, Suite 700
Philadelphia, PA 19103

{215) 568-2000

(215) 568-0140 (fax)
sengelmver(okleinbard.com
ktiapha(@kleinbard.com

Kevin 1. Lipson, Esquire
Hogan & Hartson L.L.P.
Columbia Square

555 Thirteenth Street, NW
Washington, DC  20004-1109
(202) 637-5600

- (202) 637-5910 (fax)

kilipson@@hhlaw.com

Paul Carpenter, Principal
The Brattle Group

44 Brattle Street
Cambridge, MA 02138
(617) 864-7900
paul.carpenterdbrattle.com
clizabeth.lacey@nbrattle.com

Wty

Sharon E. Webb
Assistant Small Business Advocate
Attorney 13 No. 73995

For:
William R. Lloyd, Jr.
Small Business Advocate
Attorney [D No. 16452

Date: October 24, 2005



24 SUGAR KNOLL DRIVE
DEVON, PA 19333
[610] 964-9139

The Pennsylvania Public Utility Commission
P.O. Box 3265

00, /
Harrisburg, PA 17105-3265

F OL D/‘ggﬂ/r
Dear Commissioners, A\OSS O ED o)

Subject: Merger between Exelon and Public Service
Electric and Gas of New Jersey

This letter is in support of the Joint Petition for Settlement filed on
September 12, 2005 by PECO Energy, PSE&G and Others

It is my understanding that the proposal includes $120,000,000 in rate
reductions, a rate cap for 4 years, maintaining and improving their
already excellent efforts in service quality, energy efficiency and
renewable energy sources, and civic and charitable support

This sounds like a good deal to me, and I urge you to approve the
proposed settlement.

Sincerely,

William B. Morlok

_:].r.-. 1,
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November 5, 2005
Pa Public Utility CommissionDO{‘ r_ ”EJE K HT Re: Peco/PSE&G Merger
Box 3265 ECi i v

Harrisburg, Pa 17105-3265 ULDH:&%

/- josso Folo
Gentlemen:

I am writing regarding this merger and whether it would be in the best interest of the
public. It scems of late that mergers beget higher costs and allow utilities to create a
monopoly. Witness the one Natural Gas Co in Pennsylvania.

[ am guessing that this merger will go through regardless of what I might say here, but
perhaps I can get a pound of flesh out of the deal that will benefit the public and the
environment.

I am advised by Peco that I can participate in wind energy if I pay an extra $5.08 per
month. For that Peco will provide 200 kwh of wind energy. 1 use about 900 kwh, why
Can’t [ have more? Why do I have to pay extra for it? Peco says that the Pocono wind
farms produce enough to power 70,000 homes, yet they disclose that currently 17,000
homes are using wind power, and limited to 200kwh per month even if their usage is
more.

What I don’t understand is why do people have to sign up, why do we have to pay extra,
and why is it limited to 200kwh?\

['am givén to believe by the wind energy people like Community Energy, that not.all-of
the wind energy they produce is bought by the Pa utilities. This seems
counterproductive to reducing our dependence on fossil fuels and reducing air poliution.
The PUC should require the Pa utilities to purchase the wind power as first choice. They
should build their own wind farms and shut down some coal plants.

Getting back to the merger, 1 am advocating that as a condition of merger Peco/PSE&G
be required to purchase all available wind power as a first choice in providing
electricity,and agree to build their own wind farms and provide a time line for doing so.
It seems to me that it has to be less costly to provide electricity from wind power than
burning coal or some other fuel.

[ hope you will propose this to them and see how receptive they are. In the end, you have
the leverage as they came to you for merger approval.

Sincerely,
Charles D. Healy 25
43 Blueberry Lane ) }\\aﬁﬁ@
Perkasie, Pa] 8944, 3‘&\% :,; 8 gﬁ‘“ "
b o . “\\S@
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LAW OFFICES
RyaN, RUSSELL, OGDEN & SELTZER LLP

Surte 210
1150 BERKSHIRE BOULEVARD

WYOMISSING, PENNSYLVANIA 19610-1208 HARRISBURG OFFICE

Suire 101
TELEPHONE: (610) 372-4761 800 NORTH THIRD STREET
Eacsine:  (610) 3724177 HARRISBURG, PENNSYLVANIA
wrw, RYANRUSSELL.COM 17102.2025
TELEPHIONE: (717) 236-7714
November 10, 2005 FAGSIMILE:  (717) 236-7816

James J. McNulty, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2™ Floor

Harrisburg, Pennsylvania 17120

Re:  Joint Application of PECO Energy Company and Public Service Electric
and Gas Company for Approval of the Merger of Public Service
Enterprise Group Incorporated with and into Exelon Corporation
Docket No. A-110550F0160

Dear Secretary McNulty:

This firm represents Metropolitan Edison Company, Pennsylvania Electric
Company, Pennsylvania Power Company, and FirstEnergy Solutions, Corp. in the above-
referemced matter. Pursuant to 52 Pa. Code § 1.53(c), this is to notify the Commission
and the other parties to this proceeding of a change in our firm's mailing address. As of
November 4, 2005, our new address is 1150 Berkshire Boulevard, Suite 210,
Wyomissing, Pennsylvania 19610-1208. Please revise the Commission’s service list
accordingly. I ask that the other parties to this proceeding please make the same changes
to their certificate of service.

DOCUMENT Respectfully submitted,

FOLDEH RYAN, RUSSELL, OGDEN & SELTZER LLP

W. Edwin n

WEO:jab

c: The Honorable Marlane R. Chestnut
Per Certificate of Service




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Joint Application of PECO Energy
Company and Public Service Electric
and Gas Company for Approval of

the Merger of Public Service Enterprise
Group Incorporated with and into Exelon
Corporation
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Docket No. A-110550F01 601(;

CERTIFICATE OF SERVICE

I hereby certify that I have this day served true copies of the foregoing letter on
behalf of the FirstEnergy Companies upon the persons and in the manner indicated below
in accordance with the requirements of 52 Pa. Code § 1.54.

Service via E-mail and First Class Mail, postage prepaid, addressed as {ollows:

Paul Bonney, Esquire

Kent D. Murphy, Esquire
PECO Energy Company

2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699

Daniel Clearfield, Esquire

Wolf, Block, Schorr & Solis-Cohen
213 Market Street, 9™ Floor
Harrisburg, PA 17108-0865

Thomas P. Gadsden, Esquire
Anthony C. DeCusatis, Esquire
Morgan, Lewis & Bockius, LLP
1701 Market Street
Philadelphia, PA 19103-2921

ALJ Marlane R. Chestnut

Pennsylvania Public Utility Commission
1302 Philadelphia State Office Building
1400 W, Spring Garden Street
Philadelphia, PA 19130

Richard P. Bonnifield, Esquire
PSEG Services Corporation
80 Park Plaza, TSE

Newark, NJ (7102

Steven J. Engelmyer, Esquire
Kahiga A. Tiagha, Esquire
Kleinbard, Bell & Brecker LLP
1900 Market Street, Suite 700
Philadelphia, PA 19103

David M. Kleppinger, Esquire
Charis Mincavage, Esquire
McNees, Walace & Nurick
100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108

Charles McPhedran, Esquire
Citizens for Pennsylvania’s Future
1518 Walnut Street, Suite 1100
Philadelphia, PA 19102

Richard P. Mather, Sr., Esquire

Pamela G. Bishop, Esquire

Scott Perry, Esquire

Department of Environmental Protection
Rachel Carson State Office Bldg., 9" FI.
400 Market Street

Harrisburg, PA 17101-2301
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Kenneth L. Mickens, Esquire
Robert V. Eckenrod, Esquire
Office of Trial Staff

Pennsylvania Public Utility Commission

Commonwealth Keystone Building
400 North Street
Harrisburg, PA 17105-3265

Carol F. Pennington, Esquire
Office of Small Business Advocate
Suite 1102, Commerce Building
300 North Second Street
Harrisburg, PA 17101

Craig Doll, Esquire

25 West Second Street

P.O. Box 403

Hummelstown, PA 17036-0403

Daniel W, Cantu-Hertzler, Esquire
Darlene D. Heep, Esquire

City of Philadelphia

Law Department

One Parkway Building, 16" Floor
1515 Arch Street

Philadelphia, PA 19102-1595

Barnett Satinsky, Esquire
Theodore H. Jobes, Esquire
Fox Rothschild LLP

2000 Market Street, 10" Floor
Philadelphia, PA 19103-3291

Tanya J. McCloskey, Esquire
James Mullins, Esquire
Office of Consumer Advocate
555 Walnut Street

Forum Place, 5™ Floor
Harrisburg, PA 17101-1923

Scott J. Rubin, Esquire
3 Lost Creek Drive
Selinsgrove, PA 17870-9357

Eric J. Epstein
4100 Hillsdale Road
Harrisburg, PA 17112

Todd S. Stewart, Esquire

Hawke, McKeon, Sniscak & Kennard

100 North Tenth Street
P.O. Box 1778
Harrisburg, PA 17105

Jan P. Paden, Esquire
David W. Francis, Esquire
Rhoads & Sinon LLP

One South Market Square
P.O. Box 1146

Harrisburg, PA 17108-1146

Steven Goldenberg, Esquire
Fox Rothschild LLP

997 Lenox Drive, Building 3
Lawrenceville, NJ 08648

Jonathan M. Stein, Esquire
Philip A. Bertocci, Esquire

Thu B. Tran, Esquire
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102

Jesse A. Dillon, Esquire
PPL Services Corporation
Two North Ninth Street
Allentown, PA 18101

Carolyn D. Commons, Esquire
Commons & Commons LLP

2967 W. School House Lane, #1210

Philadelphia, PA 19144

Julie Coletti, Esquire
Strategic Energy, LLC
Two Gateway Center
Pitisburgh, PA 15222



Roger E. Clark, Esquire

The Reinvestment Fund

718 Arch Street, Suite 300 North
Philadelphia, PA 19106-1591]

Dated: November 10, 2005

Thomas T. Niesen, Esquire

Thomas, Thomas, Armstrong & Niesen
Suite 500, 212 Locust Street

P.O. Box 9500

Harrisburg, PA 17108-9500

/W

W. Edwin Ogdem

RYAN, RUSSELL, OGDEN & SELTZER LLP
1150 Berkshire Boulevard, Suite 210
Wyomissing, Pennsylvania 19610-1208

(610) 372-4761

Attorneys for Pennsylvania Power Company,
Metropolitan Edison Company, Pennsylvania
Electric Company and FirstEnergy Solutions
Corp.



