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1 INDEX TO EXHIBITS 

2 

3 NUMBER FOR IDENTIFICATION IN EVIDENCE 

4 For t h e Co m p l a i n a n t : 
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1 P R O C E E D I N G S 

2 

3 JUDGE CHESTNUT: 

4 I s everybody ready t o begin? Okay. 

5 L e t ' s go on t h e r e c o r d t h e n . T h i s i s t h e f u r t h e r 

6 p r e - h e a r i n g c o n f e r e n c e a t Docket A-110550F0160. For 

7 t h e r e c o r d , l e t me s t a t e t h a t I am A d m i n i s t r a t i v e Law 

Judge Marlane R. C h e s t n u t . 

9 Now, what I'm g o i n g t o do i s I'm g o i n g t o 

10 go t h r o u g h and read o f f . I have p u t your 

11 i n f o r m a t i o n on t h e h e a r i n g r e p o r t based on t h e c o n t a c t 

12 data t h a t we have. So i f t h e r e ' s something wrong or 

13 i f I miss p e o p l e , l e t me know a t t h e end. Okay? 

14 Mr. Bonney? 

15 ATTORNEY BONNEY: 

16 Yes, Y o u r H o n o r . Here. 

17 JUDGE CHESTNUT: 

18 Mr. B o n n i f i e l d ? 

19 ATTORNEY BONNIFIELD: 

20 Here, Your Honor. 

21 JUDGE CHESTNUT: 

22 Mr. P e r r y or Mr. Mather? 

23 ATTORNEY MATHER: 

24 Here. 

25 JUDGE CHESTNUT: 
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And who i s t h a t ? 

ATTORNEY MATHER: 

Mr. Mather, Your Honor. 

JUDGE CHESTNUT: 

Okay. Thank you. Mr. Rubin? 

ATTORNEY RUBIN: 

Yes, I'm here. Your Honor. 

JUDGE CHESTNUT: 

Ms. McCloskey or Mr. M u l l i n s ? 

ATTORNEY MCCLOSKEY: 

Yes, we're h e r e , Your Honor. 

JUDGE CHESTNUT: 

Ms . Pennington? 

ATTORNEY PENNINGTON: 

Yes, Your Honor. 

JUDGE CHESTNUT: 

Mr. Mickens or Mr. Eckenrod? 

ATTORNEY MICKENS: 

Both h e r e . 

JUDGE CHESTNUT: 

Okay. Ms. Mincavage? 

ATTORNEY MINCAVAGE: 

Here, Your Honor. 

JUDGE CHESTNUT: 

Mr. McPhedran? 
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ATTORNEY MCPHEDRAN: 

Yes, Your Honor. I'm h e r e . 

JUDGE CHESTNUT: 

Mr. D i l l o n or Mr. Kaplan? 

ATTORNEY DILLON: 

Mr. D i l l o n . Mr. Kaplan i s a l s o on. 

JUDGE CHESTNUT: 

Okay. Ms. Heep? 

ATTORNEY HEEP: 

Yes . 

JUDGE CHESTNUT: 

Mr. Niessen or Ms. Adamucci? 

ATTORNEY NIESSEN: 

Niessen, Your Honor. And Ms. Adamucci i s 

on t h e l i n e a l s o . 

ATTORNEY ADAMUCCI: 

Yes . 

JUDGE CHESTNUT: 

Mr. Ogden? 

ATTORNEY OGDEN: 

Here, Your Honor. 

JUDGE CHESTNUT: 

Mr. C l a r k ? 

ATTORNEY CLARK: 

I'm h e r e . Your Honor. I'm a l s o j o i n e d by 
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1 Rob Sanders, o f t h e P r e - I n v e s t m e n t Fund. 

2 JUDGE CHESTNUT: 

3 I s he an a t t o r n e y ? 

4 ATTORNEY CLARK: 

5 No, he 1 s n o t . 

6 JUDGE CHESTNUT: 

7 Then, no o f f e n s e t o Mr. Sanders, I'm n o t 

i n t e r e s t e d . 

9 MR. SANDERS: 

10 Okay. 

11 ATTORNEY CLARK: 

12 Y e s , Y o u r H o n o r . 

13 JUDGE CHESTNUT: 

14 Mr. S t e i n or M.s . Tran? 

15 ATTORNEY STEIN: 

16 We're he r e , Judge. 

17 JUDGE CHESTNUT: 

18 Ms. C o l e t t i ? 

19 ATTORNEY COLETTI: 

20 Here. 

21 JUDGE CHESTNUT: 

22 I s t h e r e anybody e l s e ? There s h o u l d n ' t 

23 be because t h a t ' s a l l t h e e m a i l s t h a t I r e c e i v e d . 

24 ATTORNEY STEWART: 

25 Mark S t e w a r t w i t h Walt B l a c k i s her e , 
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1 Your Honor. 

2 JUDGE CHESTNUT: 

3 Okay. You're r e p r e s e n t i n g PSC&G? 

4 ATTORNEY STEWART: 

5 Yes, b u t Mr. B o n n i f i e l d w i l l be 

6 r e p r e s e n t i n g them on t h e c a l l . 

7 JUDGE CHESTNUT: 

Mr. S t e w a r t , d i d you send me an e m a i l 

9 w i t h your e m a i l address and your w i t h your e m a i l 

10 address? 

11 ATTORNEY STEWART: 

12 I w i l l , Your Honor. 

13 JUDGE CHESTNUT: 

14 Because f o r some reason you're n o t i n our 

15 

16 ATTORNEY STEWART: 

17 R i g h t . 

18 JUDGE CHESTNUT: 

19 a t t o r n e y data base. 

20 ATTORNEY STEWART: 

21 The e m a i l was sent f r o m Mr. C l e a r f i e l d ' s 

22 

23 JUDGE CHESTNUT: 

24 R i g h t . 

25 ATTORNEY CHESTNUT: 
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so i t showed up on t h a t . But I w i l l 

g e t you t h e i n f o r m a t i o n , Your Honor. 

JUDGE CHESTNUT: 

Okay. I'm g o i n g t o add you her e , t h e n . 

I t ' s Mark S t e w a r t ? 

ATTORNEY STEWART: 

Yes, Your Honor. 

JUDGE CHESTNUT: 

And I assume t h a t same or you're n ot 

the same address as Mr. B o n n i f i e l d , are you? Oh, send 

me a l l t h a t and I ' l l add i t ; okay? 

ATTORNEY STEWART: 

Yes, Your Honor. 

JUDGE CHESTNUT: 

Thank you. Anybody e l s e ? Okay. B e f o r e 

we get s t a r t e d and t o d i s c u s s t h e i s s u e s c o n c e r n i n g 

t h e D i r e c t e d Q u e s t i o n s . I do have one housekeeping 

m a t t e r . Ms. C o l e t t i ? 

ATTORNEY COLETTI: 

Yes, Your Honor. 

JUDGE CHESTNUT: 

I'm t h i n k i n g about c h a n g i n g your s t a t u s 

t o f r o m a c t i v e t o i n a c t i v e . You d i d n o t appear a t 

the p r e - h e a r i n g c o n f e r e n c e . You d i d n ' t f i l e 

t e s t i m o n y . So what do you say? 

S a r g e n t ' s Court R e p o r t i n g S e r v i c e , I n c . 
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ATTORNEY COLETTI: 

That's f i n e . 

JUDGE CHESTNUT: 

e m a i l l i s t 

Okay. Thank you. I ' l l keep you on my 

ATTORNEY COLETTI: 

Thank you. Your Honor. 

JUDGE CHESTNUT: 

Okay. That's t h e o n l y r e a l housekeeping 

i s s u e I had. L e t ' s t a l k about t h e D i r e c t e d Q u e s t i o n s , 

t h e n . I assume everybody g ot t h e sch e d u l e proposed by 

Mr. Bonney? And i f I don't hear a n y t h i n g I'm g o i n g t o 

assume i t ' s s e t t l e d . Okay? So i f yo.u have something 

t o say you're g o i n g t o have t o speak up p r e t t y 

q u i c k l y . 

T h i s schedule l o o k s good t o me. Does anybody have 

any a major p r o b l e m w i t h i t ? 

ATTORNEY MCCLOSKEY: 

Yes, Your Ho no r . T h i s i s Tanya McCloskey 

f r o m t h e O f f i c e of Consumer Advocate. And we have a 

v e r y major p r o b l e m w i t h t h e sch e d u l e proposed by Mr. 

Bonney. I t h i n k t h e schedule t h a t he proposes r e a l l y 

compromises t h e p r o t e s t i n g and i n t e r v e n i n g p a r t i e s ' 

a b i l i t y t o respond t o t h e Company's r e b u t t a l and t o 

p r e p a r e t h e i r s u r r e b u t t a l , as w e l l as t o p r e p a r e f o r 
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1 t h e D i r e c t e d Q u e s t i o n s . I n p a r t i c u l a r , t h e p r o t e s t i n g 

2 and i n t e r v e n i n g p a r t i e s a re now b e i n g asked t o respond 

3 t o r e b u t t a l o f a t now 12 company w i t n e s s e s i n a 

4 t h r e e week t i m e p e r i o d . And a t t h e same t i m e t h e y ' r e 

5 b e i n g asked t o f i l e answers t o f i v e , what we b e l i e v e , 

6 are f a i r l y c o m p l i c a t e d i s s u e s on D i r e c t e d Q u e s t i o n s 

7 and f i l e r e s p o n s i v e t e s t i m o n y on those q u e s t i o n s . A l l 

8 o f t h i s i s o c c u r r i n g w i t h i n a v e r y s h o r t three-week 

9 t i m e p e r i o d . So we f i n d t h e sch e d u l e t o be v e r y much 

10 compromising t o the p r o t e s t i n g and i n t e r v e n i n g p a r t y . 

11 And we don't t h i n k t h a t i t p r o p e r l y p r o v i d e s any o f 

12 t h e a p p r o p r i a t e t i m e frame t o address t h e s e D i r e c t e d 

13 Q u e s t i o n s i n t h e t y p e o f comprehensive manner and 

14 c r e a t e s a p r o p e r r e c o r d f o r t h e Commissioners t h a t 

15 t h e y r e q u e s t e d . 

16 ATTORNEY MICKENS: 

17 Your Honor, T h i s i s Ken Mickens w o r k i n g 

18 f o r t h e O f f i c e o f T r i a l S t a f f . OTS s u p p o r t s t h e 

19 comments by Ms. McCloskey and adds t h a t we oppose t h e 

20 s c h e d u l e by t h e Company because t h e Company i s n o t a 

21 moving p a r t y i n t h i s p r o c e e d i n g . We b e l i e v e t h a t t h e y 

22 s h o u l d respond t o t h e q u e s t i o n s by t h e Commission 

23 f i r s t , and t h e n have a response f r o m t h e o t h e r p a r t i e s 

24 t o th o s e q u e s t i o n s . 

25 JUDGE CHESTNUT: 

Sarge n t ' s Court R e p o r t i n g S e r v i c e , I n c . 
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1 W e l l , I ' l l t e l l you r i g h t now, j u s t so we 

2 don't have a l o t o f t a l k about t h i s . I d i s a g r e e w i t h 

3 t h a t . I t h i n k t h o s e q u e s t i o n s were d i r e c t e d t o 

4 everybody. And t h e y ' r e c e r t a i n l y n o t t h e t y p e o f 

5 q u e s t i o n s t h a t can o n l y be answered by t h e A p p l i c a n t s . 

6 I a l s o want t o s t a t e here t h a t I don't t h i n k i t was my 

7 I mean, i t ' s my f e e l i n g t h a t i t was n o t t h e 

8 Commissioners' i n t e n t i o n t o u n n e c e s s a r i l y c o m p l i c a t e 

9 t h i s case or t o d e l a y i t s r e s o l u t i o n t o o much. I 

10 mean, t h e y were t h e s e were s p e c i f i c a l l y c a l l e d , 

11 what i f , q u e s t i o n s . And I don't see t h a t t h e y ' r e a l l 

12 t h a t c o m p l i c a t e d . 

13 ATTORNEY MATHER: 

14 Your Honor, t h i s i s R i c k Mather from DEP 

15 and I guess I want t o echo t h e concerns r a i s e d by t h e 

16 O f f i c e o f Consumer Advocate and t h e O f f i c e and T r i a l 

17 S t a f f . I b e l i e v e t h a t t h e q u e s t i o n s do r a i s e i s s u e s 

18 t h a t w i l l r e q u i r e , a t l e a s t , us t o l o o k a t add i n g 

19 a d d i t i o n a l w i t n e s s e s t o address some o f t h e economic 

20 development aspe c t o f t h e q u e s t i o n s . I n p a r t i c u l a r , 

21 we need t o reach o u t t o t h e DCED, who i s s p e c i f i c a l l y 

22 r e f e r e n c e d i n one o f t h e q u e s t i o n s t o , you know, get 

23 us some a d d i t i o n a l t e s t i m o n y t o s u p p o r t , you know, our 

24 answers t o those q u e s t i o n s . And I b e l i e v e t h a t t h e y 

25 a r e , w h i l e n o t d e t a i l e d q u e s t i o n s , I do b e l i e v e t h a t 
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1 t h e y r a i s e r e l a t i v e l y c o m p l i c a t e d i s s u e s t h a t we need 

2 t o t a k e an a p p r o p r i a t e amount o f t i m e t o address 

3 c o m p l e t e l y . 

A ATTORNEY NIESSEN: 

5 Your Honor, t h i s i s Tom Niessen. I'm 

6 r e p r e s e n t i n g P h i l a d e l p h i a Gas Works and I must agree 

7 c o m p l e t e l y w i t h Ms. McCloskey and Mr. Mickens as w e l l 

8 as DEP on t h i s . E s p e c i a l l y , I would p o i n t o ut and 

9 emphasi ze t h a t t h e sc h e d u l e d proposed by t h e Company 

10 c o i n c i d e s d i r e c t l y w i t h our s u r r e b u t t a l t i m e p e r i o d . 

11 A g a i n , we have 12, 13 w i t n e s s e s . I t ' s n o t c l e a r f r o m 

12 t h a t l i s t which w i t n e s s e s I w i l l have t o respond t o , 

13 b u t i t appears t h a t each one and p o s s i b l y two 

14 a d d i t i o n a l w i t n e s s e s are g o i n g t o be d i r e c t e d a t 

15 Market Power q u e s t i o n Market Power i s s u e s . 

16 JUDGE CHESTNUT: 

17 Which you s h o u l d have a n t i c i p a t e d . 

18 ATTORNEY NEISSEN: 

19 I know w e l l , I . 

2 0 JUDGE CHESTNUT: 

21 That's n o t those i s s u e s weren't a 

22 s u r p r i s e . 

23 ATTORNEY NEIS S EN: 

24 I d i d n ' t a n t i c i p a t e t h e a d d i t i o n o f t h e 

25 f i v e q u e s t i o n s d u r i n g t h i s t i m e p e r i o d . And I would 
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1 p o i n t o ut t h a t q u e s t i o n number f i v e i s r e l a t e d 

2 d i r e c t l y t o my c l i e n t and i n f o r m a t i o n about i t . The 

3 s u g g e s t i o n t h a t my c l i e n t i s g o i n g t o be p r e p a r e d t o 

4 f i l e s omething on August t h e 5 t h t o address t h a t 

5 q u e s t i o n i s t o t a l l y u n r e a l i s t i c . 

6 JUDGE CHESTNUT: 

7 W e l l , you know, a l l I've h e a r d so f a r i s 

8 why you don't t h i n k t h i s proposed s c h e d u l e w i l l work. 

9 I haven't seen anybody come up w i t h an a l t e r n a t e . 

10 ATTORNEY MCCLOSKEY: 

11 W e l l , Your Honor, t h i s i s Tanya 

12 McCloskey, and I t h i n k t h e r e i s an a l t e r n a t e s c h e d u l e . 

13 And as you know, we were t r y i n g t o accommodate 

14 d e p o s i t i o n s by t h e Company y e s t e r d a y , and I was i n 

15 Boston, b u t I have n o t had an o p p o r t u n i t y t o d i s c u s s a 

16 s c h e d u l e w i t h o t h e r p a r t i e s . But I do b e l i e v e t h e r e 

17 i s a sch e d u l e t h a t can be c r a f t e d t o work on b o t h t h e 

18 s u r r e b u t t a l t e s t i m o n y and these D i r e c t e d Q u e s t i o n s and 

19 a c c o m p l i s h t h i s i n t h e August/September t i m e frame and 

20 t h i s case c o n c l u d e d b e f o r e even t h e New J e r s e y 

21 p r o c e e d i n g goes t o h e a r i n g . That would s t i l l a l l o w 

22 t h i s case t o go f o r w a r d and have a d e c i s i o n b e f o r e 

23 t h i s Commission b e f o r e t h e New J e r s e y Commission 

24 r u l e s on t h i s case which i s a l s o something t h a t an 

25 a p p r o v a l t h a t i s a b s o l u t e l y r e q u i r e d . 
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1 I had s t a r t e d t o s k e t c h o ut some d a t e s , b ut I have 

2 n o t had an o p p o r t u n i t y t o t a l k w i t h o t h e r p a r t i e s 

3 about i t . 

4 ATTORNEY DILLON: 

5 Your Honor, Jesse D i l l o n o f PPL. We 

6 would a l s o concur w i t h t h e comments o f T r i a l S t a f f and 

7 t h e Consumer Advocate i n t h i s m a t t e r . I t i s c l e a r t o 

8 us t h a t j u s t l o o k i n g a t t h e q u e s t i o n s , t h e y may 

9 a c t u a l l y be much more c o m p l i c a t e d and s o p h i s t i c a t e d 

10 t h a n t h e y appear. Q u e s t i o n s two, t h r e e and f o u r 

11 r e l a t e d i r e c t l y t o t h e v i r t u a l d i v e s t i t u r e p r o p o s a l 

12 t h a t t h e a p p l i c a n t has made i n t h i s p r o c e e d i n g . 

13 JUDGE CHESTNUT: 

14 Look, l o o k . L e t ' s c u t l e t ' s c u t a 

15 l o t o f t h a t o u t , s h a l l we? O b v i o u s l y , nobody 

16 a n t i c i p a t e d t h e s e q u e s t i o n s . Nobody a n t i c i p a t e d them 

17 b e i n g p r e s e n t e d a t t h e stage t h e y were. Now, we went 

18 t o a l o t o f work t o de v e l o p a sch e d u l e i n t h i s case. 

19 I t ' s a massive s c h e d u l i n g u n d e r t a k i n g . We have 

20 s e v e r a l weeks o f h e a r i n g days t h a t a re b l o c k e d o u t 

21 t h a t I , f r a n k l y , would l i k e t o keep. Now, i f we can 

22 do t h a t and add on some s u p p l e m e n t a l days f o r 

23 s u p p l e m e n t a l t e s t i m o n y , t h a t ' s okay. But, on t h e 

24 o t h e r hand, you s h o u l d r e a l l y be p r e p a r e d t o go ahead 

25 w i t h t h e r e s t o f your case on the sch e d u l e t h a t we 
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1 have. 

2 ATTORNEY DILLON: 

3 I u n d e r s t a n d , Your Honor. I j u s t have 

A one more t h i n g . The schedule proposed by t h e Company 

5 f o r . t h e f i l i n g o f t h i s t e s t i m o n y based upon those 

6 D i r e c t e d Q u e s t i o n s i s d i r e c t l y c o n t r a r y t o what's 

7 g o i n g on i n t h e r e s t o f t h e case. For i n s t a n c e , our 

8 w i t n e s s , P r o f e s s o r Gulp, i s b e i n g deposed on the v e r y 

9 day t h a t our t e s t i m o n y i s due and h i s t e s t i m o n y i s due 

10 and t h e answers t o the D i r e c t e d Q u e s t i o n s by t h e 

11 Company. 

12 JUDGE CHESTNUT: 

13 W e l l , remember, everybody, I gave you an 

14 o p p o r t u n i t y t o de v e l o p a way t o answer t h e s e 

15 q u e s t i o n s . And you weren't a b l e t o do t h a t . I g i v e 

16 Mr. Bonney a l o t o f c r e d i t f o r , a t l e a s t , coming up a 

17 p r o p o s a l which you may n o t l i k e and I may n o t o r d e r 

18 you t o comply w i t h , b u t , a t l e a s t , t h e r e ' s something 

19 t o s t a r t t a l k i n g about h e r e . 

20 ATTORNEY STEIN: 

21 Judge, t h i s i s Jonathan S t e i n here a t 

22 Community L e g a l S e r v i c e s . I mean, I won't go i n t o a l l 

23 t h e d e t a i l s o f why I t h i n k we do d i s a g r e e w i t h Mr. 

24 Bonney's 

25 JUDGE CHESTNUT: 
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1 Okay. F i r s t o f f , Mr. S t e i n , which o f 

2 th o s e q u e s t i o n s would you be a d d r e s s i n g ? 

3 ATTORNEY STEIN: 

4 The f i f t h one i s r e a l l y c o n c e r n i n g t h e 

5 P h i l a d e l p h i a Gas Works 

6 JUDGE CHESTNUT: 

7 R i g h t . But what about t h e o t h e r f o u r ? 

ATTORNEY STEIN: 

9 What? 

10 JUDGE CHESTNUT: 

11 The o t h e r f o u r ? 

12 ATTORNEY STEIN: 

13 W e l l , our p r i m a r y i n t e r e s t would be 

14 JUDGE CHESTNUT: 

15 Because you d i d n ' t p u t any t e s t i m o n y on 

16 about t h e market s h a r e s ; d i d you? 

17 ATTORNEY STEIN: 

18 I s a i d our p r i m a r y i n t e r e s t o f t h e f i v e 

19 que.stions w i l l be t h e f i f t h q u e s t i o n c o n c e r n i n g t h e 

20 P h i l a d e l p h i a G.as Works. That i s a major 

21 JUDGE CHESTNUT: 

22 But i s n ' t t h a t t h e o n l y one? Because I 

23 t h i n k y o u're a l l o v e r r e a c t i n g , a b i t h e r e . I r e a l l y 

24 do . 

25 ATTORNEY STEIN: 
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1 I f I c o u l d suggest . 

2 JUDGE CHESTNUT: 

3 Mr. S t e i n , i f you . Mr. S t e i n , i f you 

4 i n t e r r u p t me one more t i m e you're n o t g o i n g t o be 

5 p e r m i t t e d t o p a r t i c i p a t e ; okay? 

6 ATTORNEY STEIN: 

7 Excuse me. 

JUDGE CHESTNUT: 

9 As you know, t h e c o u r t r e p o r t e r can o n l y 

10 t a k e down one person s p e a k i n g a t a t i m e and when I'm 

11 s p e a k i n g , t h a t ' s me. Do you u n d e r s t a n d t h a t ? 

12 ATTORNEY STEIN: 

13 I do. 

14 JUDGE CHESTNUT: 

15 Now, I want you t o t h i n k s e r i o u s l y about 

16 which o f t h e s e , n ot you, s p e c i f i c a l l y , b u t a l l o f you, 

17 and I want you t o be a l i t t l e more p o s i t i v e h e r e . I 

18 don't want t o hear a l o t o f n e g a t i v e t a l k about why 

19 i t ' s a problem, why you c a n ' t do i t . What I want t o 

20 hear i s , yes, i t ' s d i f f i c u l t , b u t t h i s i s what we can 

21 do t o accommodate i t . So t h a t everybody had a 

22 r e a s o n a b l e chance t o address t h e s e . But we s t i l l can 

23 s t i c k , as much as p o s s i b l e , t o t h e sch e d u l e t h a t we 

24 a l r e a d y went t h r o u g h and adopted. 

25 Does everybody u n d e r s t a n d t h a t ? 
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1 ATTORNEY STEIN: 

2 Judge, t h i s i s Jonathan S t e i n , a g a i n . 

3 May I respond? 

4 JUDGE CHESTNUT: 

5 No. 

6 ATTORNEY STEIN: 

7 Excuse me? 

JUDGE CHESTNUT: 

9 No. I want you a l l t o t h i n k f o r a m i n u t e 

10 and I want you t o s i t t h e r e , i n your o f f i c e s , l o o k a t 

11 your c a l e n d a r s , and come up w i t h s o m e t h i n g . Okay? 

12 J u s t t a k e a mi n u t e and t h i n k about what you want t o 

13 do . 

14 ' ATTORNEY PENNINGTON: 

15 Your Honor? 

16 JUDGE CHESTNUT: 

17 Yes? 

18 ATTORNEY PENNINGTON: 

19 C a r o l P e n n i n g t o n f r o m t h e OSBA. We have 

20 l o o k e d a t t h e schedule and we can go a l o n g w i t h t h e 

21 s c h e d u l e t h a t ' s proposed w i t h PECO. I r e a l i z e we're 

22 i n t h e m i n o r i t y . But we would l i k e t o m a i n t a i n t h e 

23 o r i g i n a l s c h e d u l e as f a r as t h e f i n a l case i s 

24 concerned. And we, l i k e you, don't b e l i e v e t h a t t h e 

25 D i r e c t e d Q u e s t i o n s are g o i n g t o be a l l t h a t 
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1 c o m p l i c a t e d t o answer. 

2 JUDGE CHESTNUT: 

3 Thank you. 

4 ATTORNEY MCCLOSKEY: 

5 Your Honor, t h i s i s Tanya McCloskey. Can 

6 I perhaps, a t l e a s t , propose t h e a l t e r n a t e s c h e d u l e 

7 t h a t I had been t r y i n g t o work oh t h i s m o r n i n g . 

JUDGE CHESTNUT: 

9 W e l l , what I was g o i n g t o suggest was, 

10 I ' l l l e a v e and l e t you t a l k amongst y o u r s e l v e s f o r t e n 

11 m i n u t e s . How's t h a t ? And maybe you can come w i t h 

12 some co n s e n s u a l schedule t h a t w i l l accommodate 

13 everybody i n s t e a d o f a l l t h i s b a c k - a n d - f o r t h . How's 

14 t h a t sound t o you, Ms. McCloskey? 

15 ATTORNEY MCCLOSKEY: 

16 Your Honor, maybe w e l l . 

17 JUDGE CHESTNUT: 

18 A waste o f time? 

19 ATTORNEY MCCLOSKEY: 

20 T h a t w o u l d b e f i n e . 

21 ATTORNEY BONNEY: 

22 Your Honor, t h i s i s Mr. Bonney. I f i t 

23 would be b e t t e r f o r or i f t he p a r t i e s would p r e f e r 

24 t h a t t h e Company drop o f f , as w e l l , we're happy t o do 

25 t h a t and c i r c l e back. Whatever t h e p a r t i e s ' 
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1 p r e f e r e n c e i s i n terms o f t a l k i n g o f f l i n e . 

2 ATTORNEY NEISSEN: 

3 T h i s i s Tom Neissen. I t h i n k t h a t would 

4 be a good i d e a . 

5 JUDGE CHESTNUT: 

6 A l l r i g h t . I'm g o i n g t o l e a v e f o r t e n 

7 mi n u t e s and I ' l l come back. Okay? 

8 ATTORNEY BONNEY: 

9 T h i s i s Mr. Bonney. I w i l l l i k e w i s e . 

10 OFF RECORD DISCUSSION 

11 JUDGE CHESTNUT: 

12 T h i s i s Judge C h e s t n u t . Have you had 

13 enough t i m e t o d i s c u s s t h i s ? 

14 ATTORNEY MCCLOSKEY: 

15 T h i s i s Tanya McCloskey. Yes, we've 

16 d i s c u s s e d i t and we've n o t d i s c u s s e d i t w i t h Mr. 

17 Bonney. He j u s t r e j o i n e d t h e c a l l . 

18 JUDGE CHESTNUT: 

19 Maybe you s h o u l d r u n i t by him. W e l l , 

20 s i n c e I'm back, why don't we j u s t t a l k about i t i f you 

21 . Were you a b l e t o come up w i t h something?-

22 ATTORNEY MCCLOSKEY: 

23 W e l l , Your Honor, t h i s i s Tanya 

24 McCloskey, a g a i n . And, I guess, t h e p a r t i e s have 

25 d i s c u s s e d i t and we d i d we came up w i t h a p r o p o s a l 

Sargent's Court R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



24 

1 f o r an a l t e r n a t i v e approach t o p r o c e e d i n g . And j u s t 

2 t o make t h e p o i n t t h a t we t h i n k t h a t t h e s e D i r e c t e d 

3 Q u e s t i o n s are d i f f i c u l t t o b i f u r c a t e f r o m t h e q u e s t i o n 

4 o f the s u b s t a n t i a l a f f i r m a t i v e b e n e f i t s o f t h e merger, 

5 because t h i s i s p a r t o f t h a t c o n s i d e r a t i o n and t h a t 

6 package. And what we're t r y i n g t o do i s keep t h i s 

7 t o g e t h e r so t h a t i t makes sense i n terms o f a whole 

c o n s i d e r a t i o n . What we came up w i t h was t h i s i s 

9 t h e schedule we would propose t h a t on J u l y 2 9 t h , t h e 

10 Company would f i l e i t s r e b u t t a l t e s t i m o n y . 

11 JUDGE CHESTNUT: 

12 W e l l , excuse me. I t ' s a l l p a r t i e s ' 

13 r e b u t t a l t e s t i m o n y ; i s n ' t i t ? 

14 ATTORNEY MCCLOSKEY: 

15 Or a l l p a r t i e s , I'm s o r r y . Yes. 

16 JUDGE CHESTNUT: 

17 Okay. 

18 ATTORNEY MCCLOSKEY: 

19 A l l p a r t i e s ' r e b u t t a l t e s t i m o n y . 

2 0 JUDGE CHESTNUT: 

21 Okay. That's t h e da t e i n t h e c u r r e n t 

22 s c h e d u l e . 

23 ATTORNEY MCCLOSKEY: 

24 Yes, .that's t h e c u r r e n t s c h e d u l e . 

25 JUDGE CHESTNUT: 
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1 Okay. 

2 ATTORNEY MCCLOSKEY: 

3 On September 2nd, p a r t i e s would f i l e 

4 t h e i r s u r r e b u t t a l t e s t i m o n y t o t h a t r e b u t t a l , and a l l 

5 p a r t i e s would s i m u l t a n e o u s l y f i l e t h e i r answers t o t h e 

6 D i r e c t e d Q u e s t i o n s . 

7 JUDGE CHESTNUT: 

Okay. That * s 

9 ATTORNEY MCCLOSKEY: 

10 On . I ' m s o r r y . 

11 JUDGE CHESTNUT: 

12 That's changing f r o m August 1 9 t h and 

13 p u s h i n g i t back . 

14 ATTORNEY MCCLOSKEY: 

15 Yes. On 

16 JUDGE CHESTNUT: 

17 Okay. 

18 ATTORNEY MCCLOSKEY: 

19 September 1 3 t h a l l p a r t i e s would f i l e 

20 t h e i r r e p l y t o t h e D i r e c t e d Q u e s t i o n and 

21 JUDGE CHESTNUT: 

22 Okay. 

23 ATTORNEY MCCLOSKEY: 

24 and we would a l s o suggest t h a t s i n c e 

25 t h a t t h e Company f i l e w r i t t e n r e j o i n d e r t o t h e 

Sarge n t ' s Court R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



26 

1 s u r r e b u t t a l , so t h a t we c o u l d more e f f i c i e n t l y use 

2 h e a r i n g t i m e r a t h e r t h a n t a k i n g l e n g t h y o r a l 

3 r e j o i n d e r . 

A JUDGE CHESTNUT: 

5 W e l l . 

6 ATTORNEY MCCLOSKEY: 

7 And t h e n we would suggest t h a t t h e t i m e 

frame between 

9 JUDGE CHESTNUT: 

10 Wait . 

11 ATTORNEY MCCLOSKEY: 

12 September 14th 

13 JUDGE CHESTNUT: 

14 Wait. Wait. Excuse me f o r a second, Ms. 

15 McCloskey. 

16 ATTORNEY MCCLOSKEY: 

17 Yes. 

18 JUDGE CHESTNUT: 

19 On the 13th t h a t would be 

20 ATTORNEY MCCLOSKEY: 

21 I t h i n k t h a t ' s a Tuesday. 

22 JUDGE CHESTNUT: 

23 r e p l i e s t o the D i r e c t e d t o t h e , 

24 b a s i c a l l y . D i r e c t t e s t i m o n y on t h e D i r e c t e d Q u e s t i o n s . 

25 ATTORNEY MCCLOSKEY: 
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Yeah, I'm c a l l i n g i t r e p l i e s t o t h e 

D i r e c t e d Q u e s t i o n s 

JUDGE CHESTNUT: 

R i g h t . 

ATTORNEY MCCLOSKEY: 

and answers. 

JUDGE CHESTNUT: 

And t h e Company f i l e s o r a l s u r r e b u t t a l or 

r e j o i n d e r , I guess? 

ATTORNEY MCCLOSKEY: 

W r i t t e n r e j o i n d e r . Have t h e Company f i l e 

w r i t t e n r e j o i n d e r t o t h e s u r r e b u t t a l . 

JUDGE CHESTNUT: 

Okay . 

ATTORNEY BONNEY: 

Tanya ? 

Do you have a date f o r t h a t i n mind. 

ATTORNEY MCCLOSKEY: 

That was September 1 3 t h . 

JUDGE CHESTNUT: 

W e l l , I don't know i f t h a t ' s r e a l l y f a i r 

t o t h e Company's, th o u g h , i s i t , t o have them do i t on 

t h a t same day? 

ATTORNEY MCCLOSKEY: 

We c o u l d 
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1 JUDGE CHESTNUT: 

2 Maybe 

3 ATTORNEY MCCLOSKEY: 

4 push t h a t back. 

5 JUDGE CHESTNUT: 

6 Yeah. Okay. 

7 ATTORNEY MCCLOSKEY: 

I j u s t was t r y i n g t o 

9 JUDGE CHESTNUT: 

10 Okay. Sure. 

11 ATTORNEY MCCLOSKEY: 

12 p i c k o ut some g e n e r a l d a t e s . And 

13 t h e n i f t h e r e was w r i t t e n r e j o i n d e r we t h o u g h t we 

14 c o u l d use t h e h e a r i n g t i m e more e f f e c t i v e l y and use 

15 t h e t i m e between September 1 4 t h and c l o s e t o t h e end 

16 t h e month f o r h e a r i n g days. We r e a l i z e w e ' l l have t o 

17 accommodate w i t n e s s s c h e d u l e s and l a w y e r a v a i l a b i l i t y , 

18 so r a t h e r t h a n t a k e each and ever y day t r y t o , 

19 perhaps, do what we've done i n p a s t cases w i t h some 

20 sequencing o f t h e h e a r i n g . But t o use as many o f 

21 thos e days as we can t o accommodate t h e h e a r i n g . 

22 JUDGE CHESTNUT: 

23 W e l l , n ot many o f th o s e days are g o i n g t o 

24 be a v a i l a b l e . 

25 ATTORNEY MCCLOSKEY: 

Sarge n t ' s Court R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



29 

I'm s o r r y . You broke up. I d i d n ' t hear 

th e q u e s t i o n . 

JUDGE CHESTNUT: 

Not many days i n the l a s t h a l f o f 

September are a v a i l a b l e . I'm not even t a l k i n g 

6 s e q u e n t i a l days. 

7 ATTORNEY MCCLOSKEY: 

From t h e 

9 JUDGE CHESTNUT: 

10 But t h e r e ' s 

11 ATTORNEY MCCLOSKEY: 

12 I f we went f r o m t h e 14th t h r o u g h t h e 30th 

13 or you c o u l d even go i n t o October 5 t h , you would have 

14 a p p r o x i m a t e l y 14 t o 21 days. 

15 JUDGE CHESTNUT: 

16 R i g h t . But I'm t e l l i n g you, I'm n o t 

17 a v a i l a b l e f o r a l o t o f those days. 

18 ATTORNEY MCCLOSKEY: 

19 That's what I'm s a y i n g i s we c o u l d t r y t o 

20 f i n d t h o s e i n t h a t t i m e frame when t o accommodate 

21 a v a i l a b i l i t y . 

22 JUDGE CHESTNUT: 

23 I mean the b i g t h i n g i s n o t j u s t my 

24 a v a i l a b i l i t y . For example, t h e r e ' s an ALJ c o n f e r e n c e 

25 a m u l t i - d a y c o n f e r e n c e t h a t I have t o a t t e n d and 
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t h a t ' s September 1 9 t h t o t h e 2 1 s t . 

ATTORNEY PENNINGTON: 

And Your Honor, t h i s i s C a r o l P e n n i n g t o n 

a g a i n . I have an a v a i l a b i l i t y p r o b l e m w i t h t h e 2 6 t h 

t o t h e 3 0 t h o f September. I ' l l be out o f t h e c o u n t r y , 

and we have a v e r y s m a l l o f f i c e . 

ATTORNEY MCCLOSKEY: 

We c o u l d go i n t o t h e f i r s t week i n 

October and s t i l l be co n c l u d e d b e f o r e t h e h e a r i n g s 

b e g i n i n New J e r s e y . 

JUDGE CHESTNUT: 

When do t h e y s t a r t i n New Jersey? 

ATTORNEY MCCLOSKEY: 

October 1 1 t h . 

JUDGE CHESTNUT: 

mon t h 

Hmm. 

ATTORNEY MCCLOSKEY: 

And t h e n t h e y r u n t h r o u g h t h e end o f t h e 

ATTORNEY BONNEY: 

They s t a r t t h e 7 t h , f o r what i t ' s w o r t h . 

ATTORNEY MCCLOSKEY: 

The 7 t h i s a F r i d a y , P a u l . 

ATTORNEY BONNEY: 

Yep, t h a t ' s when t h e y s t a r t i n New 
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J e r s e y . That's r i g h t . 

JUDGE CHESTNUT: 

Okay. Now, are we are we t a l k i n g 

about expanding t h e number o f days we need f o r t h e 

h e a r i n g s ? 

ATTORNEY MCCLOSKEY: 

I don't know t h a t we need t o expand t h e 

number o f days. I was j u s t t r y i n g t o g i v e a l a r g e r 

t i m e frame so we c o u l d f i n d t h e r i g h t d a t e s w i t h i n 

t h a t t i m e frame. 

JUDGE CHESTNUT: 

I f 

ATTORNEY'MCCLOSKEY: 

I f we have w r i t t e n r e j o i n d e r f r o m t h e 

Company and w r i t t e n r e p l i e s t o t h e D i r e c t e d Q u e s t i o n s 

and answers r a t h e r t h a n o r a l , I t h i n k we can save on 

some h e a r i n g t i m e . 

JUDGE CHESTNUT: 

W e l l , we c o u l d save on some h e a r i n g t i m e 

i f you pe o p l e would o r g a n i z e y o u r s e l v e s i n t o g roups, 

t o o . 

ATTORNEY MCCLOSKEY: 

That i s t r u e . 

ATTORNEY BONNEY: 

Your Honor, i t ' s Mr. Bonney. May I 
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JUDGE CHESTNUT: 

Yeah, 

ATTORNEY BONNEY: 

r e p l y t o t h e p r o p o s a l ? 

JUDGE CHESTNUT: 

Of c o u r s e . Sure. 

ATTORNEY BONNEY: 

I f I u n d e r s t a n d i t c o r r e c t l y , Ms. 

10 McCloskey i s s u g g e s t i n g a two week d e l a y i n 

11 s u r r e b u t t a l . I j u s t don't see a need f o r t h a t . We 

12 have a schedule s e t here and she's a s k i n g f o r an 

13 a d d i t i o n a l two weeks i n t h e sc h e d u l e t o respond t o t h e 

14 t e s t i m o n y t h a t we're p u t t i n g i n t h i s F r i d a y . And I 

15 u n d e r s t a n d her argument about w a n t i n g t o i n t e r r e l a t e 

16 t h e s e . I t h i n k t h a t can be done i n s u p p l e m e n t a l 

17 t e s t i m o n y . I t c e r t a i n l y can be done i n b r i e f s . And 

18 t h e r e ' s no reason t o d e l a y t h e b u l k o f t h i s case f o r 

19 t h a t r e a s o n . 

20 I n a d d i t i o n , we don't see a need f o r 

21 w r i t t e n r e j o i n d e r . We t h i n k t h e normal p r o c e s s o f 

22 l i m i t e d o r a l r e j o i n d e r and t h e h e a r i n g s w i l l be f i n e 

23 i n t h i s case. And t h e r e ' s no j u s t i f i c a t i o n o f a d e l a y 

24 t o have t h a t . What we sound l i k e we're t a l k i n g about 

25 i s a f i v e - w e e k e x t e n s i o n o f t h e s c h e d u l e . Keeping t o 
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1 t h e sch e d u l e i s c r i t i c a l l y i m p o r t a n t t o t h e Company 

2 f o r a v a r i e t y o f reasons. Not t h e l e a s t o f which i s , 

3 we want t o consummate t h i s t r a n s a c t i o n as q u i c k l y as 

4 we can. The customers and s e r v i c e t h a t we a n t i c i p a t e 

5 i n t h e t r a n s a c t i o n are g r e a t . 

6 JUDGE CHESTNUT: 

7 R i g h t . But on t h e o t h e r hand, Mr. 

8 Bonney, i t seems t o me t h a t even i f we s p l i t t h e 

9 s c h e d u l e , t h e proce s s i n New J e r s e y won't be 

10 c o m p l e t e d . 

11 ATTORNEY BONNEY: 

12 W e l l , l e t me comment on t h a t . Your Honor. 

13 I n New J e r s e y t h e proce s s i s a b i t d i f f e r e n t t h a n i n 

14 P e n n s y l v a n i a . The e x p e c t a t i o n i s t h e s e t t l e m e n t 

15 d i s c u s s i o n s w i l l commence, i n e a r n e s t , a t the 

16 c o n c l u s i o n o f the h e a r i n g s . And, i n f a c t , t h a t ' s been 

17 t h e p r a c t i c e and process i n merger cases i n New 

18 J e r s e y . Indeed, t h a t d i s c u s s i o n p e r i o d i s b u i l t 

19 e x c l u s i v e l y i n t o t h e schedule f o r t h e l a s t week o f 

20 October. The schedule t h a t Ms. McCloskey i s t a l k i n g 

21 about would have us e x t e n d i n t o F e b r u a r y f o r a 

22 Commission d e c i s i o n , which would p u t P e n n s y l v a n i a on 

23 t he c r i t i c a l p a t h , p o s s i b l y by a c o u p l e o f months. 

24 JUDGE CHESTNUT: 

25 Assuming you s e t t l e d i n New J e r s e y . 

Sargent's Court R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



34 

1 ATTORNEY BONNEY: 

2 C o r r e c t . But t h a t ' s t h e e x p e c t a t i o n o f 

3 how t h e proce s s proceeds i n New J e r s e y . 

4 JUDGE CHESTNUT: 

5 W e l l , I would l i k e t o p o i n t o ut t h a t you 

6 c o u l d s e t t l e h e r e , t o o . 

7 ATTORNEY BONNEY: 

8 We hope t h a t we're a b l e t o do so. Your 

9 Honor. 

10 JUDGE CHESTNUT: 

11 I n f a c t , I would hope t h a t t h e s e 

12 q u e s t i o n s m i g h t a s s i s t you. You meaning a l l t h e 

13 p a r t i e s i n a r r i v i n g a t a s e t t l e m e n t . I don't want t o 

14 get o f f t r a c k here, b u t I'm g o i n g t o ask you about 

15 where you are i n terms o f t h a t . 

16 O b v i o u s l y , i f you're a b l e t o r e s o l v e even 

17 some o f these i s s u e s , much l e s s a l l o f them, t h e 

18 sc h e d u l e c o u l d be a l o t e a s i e r f o r everybody t o d e a l 

19 w i t h . I s t h e r e any k i n d o f s e t t l e m e n t on a n y t h i n g , 

20 Mr. Bonney? 

21 ATTORNEY BONNEY: 

22 We have had a s u b s t a n t i a l s e t t l e m e n t 

23 d i s c u s s i o n , Your Honor, and we're a w a i t i n g a response 

24 from t h e opp o s i n g p a r t i e s . 

25 ATTORNEY MICKENS: 
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1 Your Honor, t h i s i s Ken Mickens o f OTS. 

2 I found i t i n t e r e s t i n g t h a t Mr. Bonney i s a p p a r e n t l y 

3 l o o k i n g o p t i m i s t i c a l l y towards s e t t l i n g m a t t e r s i n New 

4 J e r s e y . I t hasn ' t appeared t h e Company's been t h a t 

5 o p t i m i s t i c about t h i n g s i n P e n n s y l v a n i a . I found t h a t 

6 i n t e r e s t i n g . 

7 JUDGE CHESTNUT: 

Wel l 

9 ATTORNEY MCCLOSKEY: 

10 Your Honor, i s Tanya McCloskey. J u s t t o 

11 be c l e a r , Mr. Bonney, a t t h i s t i m e t h e r e i s no 

12 p r o p o s a l t h a t you're a w a i t i n g a response on from t h e 

13 o t h e r p a r t y nor are 

14 ATTORNEY DILLON: 

15 Nor are . T h i s i s Mr. D i l l o n . Nor 

16 are we aware o f such a p r o p o s a l i n any o t h e r s t a t e . 

17 ATTORNEY BONNEY: 

18 W e l l , I j u s t would make c l e a r t h a t t h e 

19 Company p u t a f o r m a l p r o p o s a l on t h e t a b l e and we're 

20 a w a i t i n g a response from t h e o p p o s i n g p a r t i e s which 

21 has n o t been f o r t h c o m i n g . 

22 ATTORNEY MCCLOSKEY: 

23 Mr. Bonney, I don't b e l i e v e r e f l e c t s a t 

24 a l l t h e t h e opposing p a r t i e s p u t a f o r m a l p r o p o s a l 

25 on t h e t a b l e , as w e l l , t o which t h e Company r e j e c t e d . 
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1 So j u s t so . Your Honor, I don't want t o t a l k 

2 t o much about s e t t l e m e n t , b u t I don't b e l i e v e t h a t ' s 

3 an a c c u r a t e r e p r e s e n t a t i o n o f where these p r o c e e d i n g s 

A s t a n d . 

5 JUDGE CHESTNUT: 

6 W e l l , I j u s t was t h e reason I even 

7 b r o u g h t i t up was, I was j u s t h o p i n g t o nudge you i n t o 

8 c o n t i n u i n g t o d i s c u s s s e t t l e m e n t i f a t a l l p o s s i b l e . 

9 ATTORNEY BONNEY: 

10 And t o t h a t end. Your Honor, i f I may, I 

11 don't mean t o i n t e r r u p t you, b u t I t h i n k I speak f o r 

12 t h e company and from my d i s c u s s i o n s w i t h t h e p a r t i e s I 

13 would hope t h a t we would a t a p o i n t i n t h e proce s s be 

14 a b l e t o s o l v e t h i s case. 

15 JUDGE CHESTNUT: 

16 W e l l , o b v i o u s l y t h a t would be g r e a t . But 

17 i n t h e mean t i m e , I guess, w e ' l l have t o d e a l w i t h 

18 t h i s as i f t h e r e were no s e t t l e m e n t , e i t h e r whole or 

19 p a r t i a l s e t t l e m e n t . I a l s o want t o remind you, t o o , 

20 about s t i p u l a t i o n s perhaps t h a t c o u l d be e n t e r e d t o o 

21 t h a t c o u l d s h o r t - c i r c u i t some o f t h i s . A g a i n , I ' l l be 

22 honest w i t h you, I don't see why we c o u l d n ' t b i f u r c a t e 

23 t h i s t o d e a l w i t h t h e D i r e c t e d Q u e s t i o n s . I don't see 

24 why you c o u l d n ' t f i l e s u p p l e m e n t a l t e s t i m o n y addressed 

25 t o those q u e s t i o n s and make t h a t and have a c o u p l e 
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1 days o f h e a r i n g t o address t h a t and t h e n i n c o r p o r a t e 

2 i t i n t o your you know, have one b r i e f t o address 

3 e v e r y t h i n g , I r e a l l y d o n ' t . 

4 ATTORNEY MCCLOSKEY: 

5 Your Honor, t h i s i s A t t o r n e y McCloskey, 

6 j u s t by way o f b r i e f e x p l a n a t i o n , I t h i n k i t does a l l 

7 go t o t h e q u e s t i o n o f what i s t h e s e t o f a f f i r m a t i v e 

8 b e n e f i t s t h a t p e o p le t h i n k are t h e y s h o u l d be 

9 s u p p o r t i n g f o r b r i n g i n g t o P e n n s y l v a n i a 

10 JUDGE CHESTNUT: 

11 W e l l , w a i t . You a l r e a d y f o u g h t . 

12 ATTORNEY MCCLOSKEY: 

13 And I don't know what f o l k s are g o i n g t o 

14 say about t h e s e q u e s t i o n s and what b e n e f i t s t h e y may 

15 b r i n g . 

16 JUDGE CHESTNUT: 

17 W e l l , t h e s e are C o m m i s s i o n - D i r e c t e d 

18 Q u e s t i o n s t h a t were g e n e r a t e d a t t h i s p o i n t i n a 

19 p r o c e e d i n g . ObviousLy, you a l l have some o t h e r b a s i s 

20 f o r t h e p o s i t i o n t h a t you t o o k i n your D i r e c t 

21 t e s t i m o n y , and I don't know i f you're g o i n g t o back 

22 o f f f r o m t h a t or n o t , b u t t h e f a c t i s , you s h o u l d 

23 r e a l l y be p r e p a r e d t o address t h i s as i f thes e 

24 que.stions weren't even t h e r e . I t h i n k what you're 

25 t r y i n g t o do i s here, i s you got s c a r e d by t h e number 
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o f r e b u t t a l w i t n e s s e s t h a t Mr. Bonney i n d i c a t e d i n h i s 

l e t t e r . 

ATTORNEY MCCLOSKEY: 

Your Honor, t h i s Tanya McCloskey, I mean, 

we began d i s c u s s i o n s o f t h i s t h e m i n u t e t h e q u e s t i o n s 

came o u t . I don't t h i n k i t was r e l a t e d t o Mr. 

Bonney's l e t t e r . 

ATTORNEY MICKENS: 

Judge, t h i s i s Ken Mickens, OTS. 

Whatever schedule i s d e t e r m i n e d i n t h i s case, OTS w i l l 

r espond t o on t i m e . And we're n o t i n t i m i d a t e d by any 

p a r t y or w i t n e s s , and never have been. 

ATTORNEY BONNEY: 

Your Honor, i t ' s Mr. Bonney. I f I may 

propose an a l t e r n a t i v e t o our i n i t i a l s c h edule t h a t 

may be somewhere i n between what we i n i t i a l l y p roposed 

and what Ms. McCloskey suggested, or t h e c o l l e c t i v e 

p a r t i e s s u g g e s t e d . And t h a t i s August 1 9 t h , 

s i m u l t a n e o u s i n i t i a l answers on t h e D i r e c t e d 

Q u e s t i o n s . That would be some f i v e weeks from when 

th e q u e s t i o n s were i s s u e d by t h e Commissioners. 

September 7 t h , r e s p o n s i v e t e s t i m o n y on t h e D i r e c t e d 

Q u e s t i o n s and t h e n an a d d i t i o n a l day o f h e a r i n g s , say, 

on September 1 2 t h , on the D i r e c t e d Q u e s t i o n s o n l y . 

And keep t h e b r i e f i n g s c hedule as i t ' s c u r r e n t l y 
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s c h e d u l e d , t h e 23rd and t h e 3 0 t h . 

ATTORNEY DILLON: 

Mr. Bonney, c o u l d you s t a t e t h e go 

over t h e dates a g a i n , p l e a s e ? 

ATTORNEY BONNEY: 

C e r t a i n l y . August 19, f o r s i m u l t a n e o u s 

i n i t i a l answers t o t h e D i r e c t e d Q u e s t i o n s . That's t h e 

date o f t h e s u r r e b u t t a l t e s t i m o n y . 

JUDGE CHESTNUT: 

You're t a l k i n g about k e e p i n g t h e c u r r e n t 

s c h e d u l e and add i n g t h i s t o i t ? 

ATTORNEY BONNEY: 

C o r r e c t , Your Honor. September 7 t h f o r 

r e s p o n s i v e t e s t i m o n y on t h e D i r e c t e d Q u e s t i o n s . 

ATTORNEY DILLON: 

September 7th? 

ATTORNEY BONNEY: 

September 7 t h . September 1 2 t h , or 

t h e r e a b o u t s f o r an a d d i t i o n a l h e a r i n g day on t h e 

D i r e c t e d Q u e s t i o n s . And t h e n t o keep t h e b r i e f i n g 

s c h e d u l e as s e t f o r t h i n t h e o r i g i n a l s c h e d u l e . 

ATTORNEY MCCLOSKEY: 

Your Honor, t h i s i s Tanya McCloskey. 

A g a i n , Mr. Bonney i s compromising t h e p r o t e s t o r s ' and 

i n t e r v e n e r s ' a b i l i t y t o f i l e s u r r e b u t t a l , which we 
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a l r e a d y knew was g o i n g t o be a t i g h t s c hedule by a l s o 

r e q u i r i n g s i m u l t a n e o u s i n i t i a l f i l i n g s . Then we have 

t o work on our r e p l i e s w h i l e we're a c t u a l l y i n 

h e a r i n g s t o t h a t . And t h e n we have t o add a h e a r i n g 

day w h i l e we're t r y i n g t o w r i t e our b r i e f s . I j u s t 

d o n ' t f i n d t h a t t o be f a i r t o t h e i n t e r v e n i n g p a r t i e s 

when t h e r e ' s a way t o do t h i s w i t h o u t compromising t h e 

Company's sc h e d u l e due t o o t h e r cases t h a t are p e n d i n g 

about t h i s merger. 

JUDGE CHESTNUT: 

I see the p o i n t s t h a t y o u're a l l making 

h e r e , and I c e r t a i n l y hope you u n d e r s t a n d mine, which 

i s t h a t we have a s c h e d u l e , and w h i l e t h i s happened, 

none o f us a n t i c i p a t e d i t , b u t we do have t o address 

i t . Mr. Bonney, I do n ' t I u n d e r s t a n d your p o i n t 

about New J e r s e y , b u t t h e f a c t i s , t h e r e i s no 

s e t t l e m e n t t h e r e , and the way t h a t I see i t , even i f 

P e n n s y l v a n i a i s s u e s i t s d e c i s i o n l a s t , i t won't be 

t h a t much l a t e r t h a n whatever comes o u t , and p l u s , t h e 

o t h e r f e d e r a l p r o c e e d i n g s . So i t seems t o me t h a t i f 

we f l i p t h e schedule .date i t ' s n o t g o i n g t o be t h a t 

b i g a p r o b l e m f o r you. I hope i t ' s n o t t h a t b i g a 

p r o b 1 em f o r you. On t h e o t h e r ha n-d, i t i s a tremendous 

c h a l l e n g e t o me, p e r s o n a l l y , i n terms o f making sure 

we have adequate h e a r i n g space and t i m e t o do t h i s . 
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1 Now, I can l i v e w i t h t h r o w i n g o ut t h e h e a r i n g days 

2 t h a t we have s c h e d u l e d and p u s h i n g them back a b i t , 

3 b u t i t ' s g o i n g t o be v e r y d i f f i c u l t t o do, and i f we 

4 have t o do t h a t , I r e a l l y don't want t o hear 

5 i n d i v i d u a l s s a y i n g t h e y c a n ' t make i t on a p a r t i c u l a r 

6 d a t e . You're j u s t g o i n g t o have a c c e p t t h e f a c t t h a t 

7 t h i s i s what you're g i v i n g up. So i f somebody has a 

8 v a c a t i o n or i s g o i n g t o be o u t o f t h e o f f i c e , t h a t ' s 

9 j u s t t o o bad. Okay. Mr. Bonney, can you l i v e w i t h 

10 t h e sch e d u l e t h a t g e n e r a l l y t h a t Ms. McCloskey has 

11 proposed on b e h a l f o f t h e o t h e r p a r t i e s ? 

12 ATTORNEY BONNEY: 

13 Your Honor, I have d i s c u s s e d i t w i t h my 

14 c l i e n t s and t h e y were s t r e n u o u s l y opposed t o an 

15 e x t e n s i o n f o r t h e reason I a r t i c u l a t e d . 

16 JUDGE CHESTNUT: 

17 E x t e n s i o n o f what, though? I mean, i t 

18 seems t o me we're t a l k i n g d i f f e r e n t t h i n g s . You 

19 s h o u l d be concerned about e x t e n d i n g t h e b r i e f i n g 

20 s c h e d u l e and g e t t i n g a f i n a l d e c i s i o n . Whereas my 

21 con c e r n i s e x t e n d i n g t h e h e a r i n g s c h e d u l e , I guess, 

22 b a s i c a l l y . The f a c t i s t h a t , t h e s e are c o m p l i c a t e d 

23 t h i s i s a c o m p l i c a t e d case because o f t h e 

24 u n d e r l y i n g r e q u i r e m e n t t h a t t h e r e be a s u b s t a n t i a l 

25 b e n e f i t . 
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ATTORNEY BONNEY: 

Your Honor, I presumed, a l t h o u g h we 

d i d n ' t hear a s p e c i f i c schedule f o r b r i e f i n g proposed, 

b u t I presumed t h a t t h a t would be pushed back i f t h e 

h e a r i n g s were pushed back. 

JUDGE CHESTNUT: 

W e l l , o b v i o u s l y , you f o l k s a re g o i n g t o 

have t o s a c r i f i c e somewhere. 

ATTORNEY MCCLOSKEY: 

Your Honor, t h i s i s Tanya McCloskey. The 

b r i e f i n g would be pushed back, b u t I had n o t p i c k e d 

s p e c i f i c d a t e s , I t h o u g h t once we l o c k e d i n some 

h e a r i n g d a t e s we c o u l d t r y t o accommodate t h e b r i e f i n g 

s c h e d u l e . 

JUDGE CHESTNUT: 

W e l l , I t h i n k you're r i g h t about t h a t , I 

t h i n k we c a n ' t t a l k about b r i e f s u n t i l we know 

a p p r o x i m a t e l y when t h e h e a r i n g s a re g o i n g t o be. 

Aga i n , I ' l l t e l l you t h e t r u t h , I r e a l l y d o n't see 

t h a t you need a l l t h i s t i m e t o d e a l w i t h t h o s e 

a d d i t i o n a l q u e s t i o n s . Yes, t h e y ' r e i n t e r e s t i n g 

q u e s t i o n s and yes, you c o u l d p r o b a b l y f o l l o w up, b u t 

you know, i t seems t o me t h a t q u i t e a b i t o f i t i s 

a l r e a d y addressed i n your t e s t i m o n y , or i n your 

m i t i g a t i o n t e s t i m o n y , or whatever. These t o me l o o k 
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1 l i k e g e n e r a l i z e d q u e s t i o n s t h a t do n o t need a whole 

2 l o t o f a n a l y s i s t o answer t h e way t h e Commission wants 

3 them answered. I mean, o b v i o u s l y , t h e more t i m e , t h e 

4 more t h o r o u g h j o b you can do, b u t t h e r e has t o be some 

5 r e c o g n i t i o n here t h a t t h e s e q u e s t i o n s came i n l a t e . I 

6 know t h e t h a t S e c r e t a r y ' s l e t t e r r e f e r s t o them b e i n g 

7 proposed e a r l y i n t h e p r o c e e d i n g , b u t t h a t ' s j u s t n ot 

8 where we a r e , or maybe we s h o u l d j u s t t h r o w e v e r y t h i n g 

9 out and s t a r t o v e r . 

10 ATTORNEY BONNEY: 

11 Your Honor, I ' d j u s t l i k e t o p o i n t o u t , 

12 w i t h r e s p e c t t o t h e t i m i n g , t h a t t h e sch e d u l e t h a t Ms. 

13 McCloskey proposed would have s u r r e b u t t a l f o r a f i v e 

14 week p e r i o d or so, l o n g e r t h a n a month, or about a 

15 month, i f I have t h e da t e s r i g h t . Which would be 

16 l o n g e r t h a n t h e company had t o respond t o some 25 or 

17 26 w i t n e s s e s . And I j u s t t h i n k i n terms o f t h e 

18 o r d e r l y proce s s i n g o f t h i s case, t h e r e ' s n ot a 

19 c o m p e l l i n g reason t o d e l a y t h e rem a i n d e r o f t h e case 

20 which i s a l r e a d y we have i n i t i a l t e s t i m o n y f i l e d 

21 and w e ' l l have r e b u t t a l t e s t i m o n y t h i s F r i d a y . 

22 JUDGE CHESTNUT: 

23 W e l l , I agree w i t h you, Mr. Bonney. I 

24 don't see why p a r t i e s c o u l d n ' t f i l e s u r r e b u t t a l 

25 t e s t i m o n y and then f i l e s u p p l e m e n t a l t e s t i m o n y . And 
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1 even t h e n have one s e t o f h e a r i n g s , i f t h a t ' s what you 

2 want t o do. 

3 ATTORNEY MCCLOSKEY: 

4 I guess, Your Honor, I was j u s t t r y i n g t o 

5 a g a i n , s o r t o f keep i t t o g e t h e r . Sure we're 

6 r e s p o n d i n g t o t h e s u r r e b u t t a l , b u t we're a l s o t r y i n g 

7 t o , a t t h e same t i m e , do whatever i s necessary t o 

8 answer t h e q u e s t i o n s i f we do a s i m u l t a n e o u s f i l i n g . 

9 And I j u s t t h i n k k e e p i n g t h e s e p i e c e s t o g e t h e r i s 

10 g o i n g t o p r o v i d e a more comprehensive and c o h e r e n t 

11 p r e s e n t a t i o n . 

12 JUDGE CHESTNUT: 

13 W e l l , I ' l l be honest w i t h you, I r e a l l y 

14 don't care when you f i l e your t e s t i m o n y , because 

15 t h a t ' s s o m e t h i n g , o b v i o u s l y , you're a l l i n t h e b e s t 

16 p o s i t i o n t o d e a l w i t h . But i f you c a n ' t agree on i t , 

17 t h e n , o b v i o u s l y , I ' l l have t o impose a d e a d l i n e or 

18 some d a t e s h e r e . Now, l e t me see t h a t I u n d e r s t a n d 

19 t h i s . The c u r r e n t s chedule i s , s u r r e b u t t a l i s due, I 

20 s h o u l d say everybody's r e b u t t a l i s due t h e 2 9 t h , which 

21 i s when, t h i s F r i d a y ? And I assume everybody i s 

22 ready t o f i l e ; r i g h t ? 

23 ATTORNEY BONNEY: 

24 The company i s . Your Honor. 

25 ATTORNEY PENNINGTON: 
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1 Yes, Y o u r H o n o r , OSBA i s . 

2 ATTORNEY MCCLOSKEY: 

3 Yes, Your Honor OCA i s . 

4 JUDGE CHESTNUT: 

5 So t h e n we have t h r e e weeks t o f i l e 

6 s u r r e b u t t a l . Now, what you've done, Ms. McCloskey, i s 

7 added two weeks t h a t t h a t ' s see, I'm not sure 

8 where you r e a l l y need t o add the e x t r a t i m e , t o have 

9 t h e f i v e weeks t h e r e . I t h i n k you mi g h t be 

10 s h o r t c h a n g i n g y o u r s e l f . W e l l , how about t h i s ? I f we 

11 move t h e s u r r e b u t t a l i f we do as Ms. McCloskey 

12 suggested and move t h e s u r r e b u t t a l , w i l l be f i l e d t h e 

13 same t i m e as t h e answers t o t h e D i r e c t e d Q u e s t i o n s , 

14 would make i t August 2 6 t h , i n s t e a d o f September 2nd. 

15 And t h e n your r e p l y , j u s t move i t a l l up a week. Does 

16 t h a t accommodate everybody? 

17 ATTORNEY MCCLOSKEY: 

18 Would you do w r i t t e n r e j o i n d e r . Your 

19 Honor, or ? 

2 0 JUDGE CHESTNUT: 

21 No, I don't t h i n k we s h o u l d make t h e 

22 Company do t h a t i f t h e y can do i t , g r e a t , b u t I 

23 don't t h i n k I'm g o i n g t o r e q u i r e them t o do i t . I 

24 would c e r t a i n l y hope t h a t a t t h a t s t a g e t h e r e ' s n o t 

25 much. 

Sargent's Court R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



46 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ATTORNEY PENNINGTON: 

I f I c o u l d d i r e c t a q u e s t i o n t o Your 

Honor? T h i s i s C a r o l P e n n i n g t o n . 

JUDGE CHESTNUT: 

Yes. I'm s o r r y , I d i d n ' t g et t h e f i r s t 

p a r t o f t h a t Ms. P e n n i n g t o n . 

ATTORNEY PENNINGTON: 

When would t h e response t o t h e answer t o 

the D i r e c t Q u e s t i o n s be due? 

JUDGE CHESTNUT: 

W e l l , move e v e r y t h i n g up a week, make i t 

y o u ' l l have i t t h e 1 3 t h , and I t h i n k t h e 5 t h i s a 

h o l i d a y ; r i g h t ? So make i t t h e 8 t h . 

ATTORNEY PENNINGTON: 

The 8 t h . 

JUDGE CHESTNUT: 

I mean, t h a t ' s o n l y a c o u p l e o f days 

d i f f e r e n c e h e r e . But does t h a t accommodate you, Mr. 

Bonney? Because you were t a l k i n g about h a v i n g 

responses, D i r e c t e d Q u e s t i o n t e s t i m o n y f i l e d September 

7 t h . So say we make i t t h e 9 t h i n s t e a d . 

ATTORNEY BONNEY: 

Yeah, t h e 2 6 t h f o r s u r r e b u t t a l and 

answers, i n i t i a l answers t o the D i r e c t e d Q u e s t i o n s , 

Your Honor, i f I u n d e r s t a n d i t c o r r e c t l y ? 
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1 JUDGE CHESTNUT: 

2 Yes . 

3 ATTORNEY BONNEY: 

4 And h e a r i n g s would be pushed back . 

5 JUDGE CHESTNUT: 

6 Wait. W a i t . I'm s o r r y , 2 6 t h and what? 

7 ATTORNEY BONNEY: 

26th and 8 t h , i s t h a t what you s a i d ? 

9 JUDGE CH-ESTNUT: 

10 Yes. 

11 ATTORNEY DILLON: 

12 And h e a r i n g s c o u l d b e g i n as e a r l y as the 

13 1 2 t h o f September? 

14 JUDGE CHESTNUT: 

15 Yes. Or l a t e r t h a t week. And t h e d e a l , 

16 as Ms. McCloskey suggested, j u s t k i n d o f s l o t them i n 

17 here and t h e r e t h r o u g h t h e b e g i n n i n g o f October. 

18 ATTORNEY MCCLOSKEY: 

19 Yes, I t h i n k i f we are a b l e t o s t a r t on 

20 t h e 1 2 t h , Your Honor, we can use as much t i m e as we 

21 can i n those two weeks. I r e a l i z e you're g o i n g t o be 

22 out t h e 1 9 t h , 2 0 t h , and 21st b u t i f we use as much 

23 t i m e as we can i n those i n t h a t week and t h e 

24 f o l l o w i n g week we may be on a good t a r g e t t o f i n i s h . 

25 JUDGE CHESTNUT: 
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1 There's c e r t a i n o t h e r dates t h a t are 

2 u n a v a i l a b l e i n t h a t t i m e , b u t t h e r e ' s s i n g l e d a t e s . 

3 ATTORNEY MCCLOSKEY: 

4 Yes . 

5 ATTORNEY BONNEY: 

6 So t h e h e a r i n g s would commence, i f I 

7 u n d e r s t a n d i t , t h e 1 2 t h or t h e r e a b o u t s ? 

JUDGE CHESTNUT: 

9 Yes . 

10 ATTORNEY BONNEY: 

11 And t h e b r i e f i n g would be . 

12 JUDGE CHESTNUT: 

13 W e l l , l e t ' s t a l k about how l o n g we need 

14 f o r t h e h e a r i n g s . From t h e 1 2 t h , b a s i c a l l y , t o t h e 

15 end o f t h e month o f September or f i r s t week i n 

16 October, are we t a l k i n g about? 

17 ATTORNEY MCCLOSKEY: 

18 Your Honor, I would a t t h i s p o i n t 

19 maybe h o l d i n t o t h e f i r s t p a r t o f October, b u t j u s t t o 

20 be sure t h a t f o l k s can g e t s c h e d u l e d . 

21 ATTORNEY BONNEY: 

22 Y o u r H o n o r , I w o u l d . 

23 ATTORNEY MCCLOSKEY: 

24 We mi g h t be a b l e t o s h o r t e n t h e b r i e f i n g 

25 because i f we're d o i n g you know, s o r t o f t o p i c a l l y 
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1 d o i n g a c o u p l e o f days on a t o p i c , f o l k s d on't have t o 

2 w a i t u n t i l th"e end o f t h e h e a r i n g t o b r i e f t h e case, 

3 t h e y can b e g i n b r i e f i n g t h e case. 

4 JUDGE CHESTNUT: 

5 That's a good p o i n t . 

6 ATTORNEY BONNEY: 

7 Your Honor, I would s t r o n g l y oppose t h a t . 

8 I would propose t h a t we move as q u i c k l y t h r o u g h t h e 

9 h e a r i n g s as we can, and n o t s h o r t c h a n g e o u r s e l v e s on 

10 t h e b r i e f i n g . J u s t a r e m i n d e r t h a t t h e company had 24 

11 p a r t i e s t o respond t o . 

12 JUDGE CHESTNUT: 

13 Yes, t h a t ' s t r u e . I'm a c t u a l l y v e r y 

14 concerned about t h e number o f h e a r i n g days h e r e . And 

15 I would c e r t a i n l y hope t h a t g i v e n t h e e x t e n s i v e 

16 d i s c o v e r y t h a t I assume has been done, and t h e 

17 s u b s t a n t i v e t e s t i m o n y t h a t ' s been f i l e d , I would hope 

18 t h a t t h e h e a r i n g s don't t a k e a l l t h a t l o n g . I would 

19 t h i n k t h a t you c o u l d s t i p u l a t e t o t h i n g s , y o u . c o u l d 

20 c o o r d i n a t e your Cross. I would r e a l l y l i k e t o see t h e 

21 h e a r i n g days m i n i m i z e d i f you can. And I ' d r a t h e r see 

22 you use t h a t t i m e f o r your b r i e f s . 

23 ATTORNEY PENNINGTON: 

24 Your Honor, t h i s i s C a r o l P e n n i n g t o n , 

25 a g a i n . You s a i d you're n o t a v a i l a b l e t h e 19t h t h r o u g h 
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1 t h r u t h e 21st? 

2 JUDGE CHESTNUT: 

3 R i g h t . 

4 ATTORNEY PENNINGTON: 

5 What o t h e r days u n t i l t h e end o f t h e 

6 month are you not a v a i l a b l e ? 

7 JUDGE CHESTNUT: 

8 Other days t h a t are n o t good would be t h e 

9 3 0 t h , September 3 0 t h , and t h a t r e a l l y i s i t . I 

10 mean, t h e r e a re h e a r i n g s s c h e d u l e d here a l l those days 

11 b u t t h e y can be moved i f we have t o . They're not 

12 these m u l t i - c a s e t h i n g s . So we c o u l d have i t f r o m t h e 

13 1 2 t h n i n e days i n September and t h e n a c o u p l e o f 

14 days i n October? 

15 ATTORNEY MCCLOSKEY: 

16 Yes, i f we needed them. I would hope 

17 n o t . 

18 JUDGE CHESTNUT: 

19 Yes. R i g h t . A l t h o u g h , I have t o say I 

20 got p r e t t y s c a r e d when I saw a l l t h e i n t e r v e n e r 

21 t e s t i m o n y , because t h e r e i s a l o t o f i t t h e r e . 

22 ATTORNEY BONNEY: 

23 Y o u r H o n o r , i t ' s Mr. Bonney. I w o u l d 

24 j u s t encourage us t o t r y t o con c l u d e t h e h e a r i n g s i n 

25 September, o t h e r w i s e , I t h i n k , we're p u s h i n g t h e 
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b r i e f i n g back and t h e n t h e r e s t o f the sch e d u l e i n t h e 

case. 

JUDGE CHESTNUT: 

Okay. I don't d i s a g r e e w i t h t h a t . Do we 

have agreement on t h i s ? A g r u d g i n g agreernent ? 

ATTORNEY MCCLOSKEY: 

Your Honor, t h i s i s Tanya McCloskey f o r 

th e OCA. We would agree and I would commit t o be a b l e 

t o t r y t o work w i t h t h e p a r t i e s and Mr. Bonney t o work 

on t h e h e a r i n g d a t e s . P i c k i n g o ut which d a t e s m i g h t 

work f o r f o l k s . 

JUDGE CHESTNUT: 

Ms. McCloskey, l e t me t a k e t h i s chance t o 

tha n k you v e r y much f o r your e f f o r t s h e r e , I know i t ' s 

no t easy, and I c e r t a i n l y a p p r e c i a t e i t . I don't want 

you t o f e e l l i k e I 've put a l o t o f p r e s s u r e on you. 

But I u n d e r s t a n d you're s p e a k i n g f o r o t h e r p a r t i e s as 

w e l l as y o u r s e l f and th a n k you. 

ATTORNEY MCCLOSKEY: 

Thank you, Your Honor. 

ATTORNEY NIESSEN: 

Your Honor, t h i s i s Tom Niessen, a g a i n . 

What's b e i n g proposed i s a s u r r e b u t t a l t e s t i m o n y and 

answers t o D i r e c t e d Q u e s t i o n s on August t h e 2 6 t h , 

t e s t i m o n y on t h e f i v e q u e s t i o n s on September t h e 8 t h , 
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and t h e n h e a r i n g s b e g i n n i n g around September 12th? 

JUDGE CHESTNUT: 

Yes . 

ATTORNEY BONNEY: 

Your Honor, i t ' s Mr. Bonney. I , t o o , 

w i l l work w i t h Ms. McCloskey t o come up w i t h a 

sch e d u l e f o r t h e h e a r i n g days. I w i l l be happy t o do 

t h a t . I s h o u l d say, t h a t I.'m under i n s t r u c t i o n s f r o m 

my c l i e n t s n o t t o agree t o an e x t e n s i o n o f t h e 

sc h e d u l e . 

JUDGE CHESTNUT: 

W e l l , a g a i n , I don't know how you d e f i n e 

e x t e n s i o n o f the s c h e d u l e . I f we can k i n d o f keep t o 

t h i s and keep t o t h e b r i e f i n g w e l l , I mean t-he 

You're g o i n g t o ha ve t o r e c o g n i z e t h a t t h e r e i s 

g o i n g t o be s l i g h t d e l a y and I'm s o r r y , and I'm sure 

your c l i e n t s w i l l u n d e r s t a n d t h a t you've done 

e v e r y t h i n g p o s s i b l e here, Mr. Bonney. But t h e f a c t 

i s , we're o n l y p u s h i n g t h i s back, I ' d say v e r y s h o r t l y 

because i f we can wrap up by t h e end o f September, 

your main b r i e f s c o u l d be due October 2 1 s t , f o r 

example, and r e p l y b r i e f s would be due November 2nd, 

I'm s o r r y , November 4 t h , as opposed t o September 3 0 t h 

which i s oh, my gosh, you're r i g h t , t h a t i s l i k e a 

month back; i s n ' t i t ? That i s more t i m e t h e n I 
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1 t h o u g h t was i n v o l v e d b u t maybe we can move t h e 

2 h e a r i n g s up e a r l i e r . I don't see what e l s e we can do 

3 here t o accommodate everybody, I r e a l l y d o n ' t . 

4 ATTORNEY MCCLOSKEY: 

5 Your Honor, t h i s Tanya McCloskey. 

6 Depending on I t h i n k we had a s h o r t e r t i m e by the 

7 way on r e p l y b r i e f s , and depending on how t h e h e a r i n g s 

8 work o u t , we may be a b l e t o move t h e main b r i e f d ate 

9 as w e l l . We can work on t h a t once we n a i l t h o s e down. 

10 JUDGE CHESTNUT: 

11 Yes, because I guess your p r o b l e m , Mr. 

12 Bonney i s , we're p r e t t y c l o s e t o t h e sch e d u l e t h a t 

13 a c t u a l l y t h e r e v i s e d s c h e d u l e t h a t you proposed, 

14 exc e p t t h a t we're g o i n g t o be t a k i n g h e a r i n g days, t h e 

15 b u l k o f t h e h e a r i n g days, are g o i n g t o be i n 

16 September, n o t August. 

17 ATTORNEY BONNEY: 

18 That's c o r r e c t . Your Honor. 

19 JUDGE CHESTNUT: 

20 So we're g o i n g t o be s t a r t i n g them on t h e 

21 1 2 t h n o t e n d i n g them, I guess. But I do n ' t I 

22 r e a l l y d o n't know what e l s e t o do he r e . 

23 ATTORNEY PENNINGTON: 

24 Your Honor, t h i s i s OSBA a g a i n . I j u s t 

25 s i m p l y a p p r e c i a t e i t i f t h e p a r t i e s can manage t o 
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1 s c h e d u l e as much as p o s s i b l e d u r i n g t h e week o f t h e 

2 1 2 t h , so I can p a r t i c i p a t e a t t h a t t i m e . 

3 JUDGE CHESTNUT: 

4 W e l l , l i k e I s a i d , you're g o i n g t o have 

5 t o work t h a t o u t w i t h your o f f i c e . Given t h e 

6 c o n s t r a i n t s h e r e , i t ' s r e a l l y n ot i t ' s n o t g o i n g 

7 t o be a b l e t o accommodate everybody's i n d i v i d u a l 

8 s c h e d u l e e x c e p t as much as we can he r e . A g a i n , maybe 

9 t h i s perhaps t h i s w i l l g e t you t o t h i n k about 

10 I'm a f r a i d t h a t you're g o i n g t o be so busy g e t t i n g 

11 ready f o r t h e t o do your t e s t i m o n y and g e t t i n g 

12 ready f o r t h e h e a r i n g s , you're n o t even g o i n g t o t h i n k 

13 about s e t t l i n g , I don't see how you c o u l d have t i m e . 

14 But I t h i n k t h a t ' s a much b e t t e r way t o approach t h i s . 

15 I f you c a n ' t s e t t l e e v e r y t h i n g , maybe you c o u l d a t 

16 l e a s t s e t t l e p a r t of i t and c u t down on t h e h e a r i n g 

17 days we need. And t h e b r i e f i n g t i m e t h a t y o u ' l l need. 

18 And t h e t i m e t h a t I ' l l need. I can assure you t h a t 

19 I ' l l do my p a r t and g e t t h e d e c i s i o n o u t as q u i c k l y as 

20 I can and get i t p r o c e s s e d t h r o u g h H a r r i s b u r g as 

21 q u i c k l y as I can. But Mr. Bonney, do you have 

22 a n y t h i n g t o c o n t r i b u t e a t t h i s p o i n t ? 

23 ATTORNEY BONNEY: 

24 No, Your Honor, o t h e r t h a n k you f o r your 

25 c o n s i d e r a t i o n . 
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1 JUDGE CHESTNUT: 

2 Yes, r i g h t . 

3 ATTORNEY PENNINGTON: 

4 Your Honor? 

5 JUDGE CHESTNUT: 

6 Yes . 

7 ATTORNEY PENNINGTON: 

C a r o l P e n n i n g t o n , a g a i n . May I pose j u s t 

9 one q u e s t i o n f o r c l a r i f i c a t i o n . We a l l u n d e r s t a n d 

10 t h a t you want t o r e c e i v e your copy o f t h e b r i e f and 

11 t e s t i m o n y , and e v e r y t h i n g on t h e due d a t e . But 

12 everybody e l s e g e t s e l e c t r o n i c s e r v i c e . I s i t 

13 p ermi s s i b l e , t h e n , i f a l l t h e o t h e r p a r t i e s g e t 

14 e l e c t r o n i c s e r v i c e t o t o serve t h e hardcopy ? 

15 JUDGE CHESTNUT: 

16 I t ' s okay. You can serve me 

17 e l e c t r o n i c a l l y on t h e due da t e and I ' l l g e t i t t h e 

18 n e x t day. Would t h a t make i t e a s i e r ? 

19 ATTORNEY PENNINGTON: 

20 Okay. But f o r t h e o t h e r p a r t i e s , would i t 

21 be o v e r n i g h t m a i l or f i r s t c l a s s m a i l ? 

22 JUDGE CHESTNUT: 

23 W e l l , i t would have t o be o v e r n i g h t , 

24 w o u l d n ' t i t . W e l l , l o o k . 

25 ATTORNEY MCCLOSKEY: 
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Your Honor, t h i s i s Tonya McCloskey. I 

t h i n k i n t h e l a s t round o f t e s t i m o n y t h e p a r t i e s had 

agreed t o accep t t h e e - m a i l s e r v i c e s i n hand and t o 

accept f i r s t c l a s s m a i l t o t h e m s e l v e s . And we had 

sent ours o v e r n i g h t s e r v i c e t o you. And I guess 

t h a t ' s t h e q u e s t i o n t h a t C a r o l i s g e t t i n g a t . Did you 

want t e s t i m o n y , hardcopy, i n your hands f o r example on 

J u l y 2 9 t h , or c o u l d we send t h a t FedEx on F r i d a y , J u l y 

2 9 t h f o r t h e Monday d e l i v e r y , i f we e - m a i l e d i t t o 

everyone and can we e - m a i l i t t o you? 

JUDGE CHESTNUT: 

Yes . 

ATTORNEY PENNINGTON: 

Do you want e - m a i l c o p i e s , Your Honor? 

JUDGE CHESTNUT: 

Do I want i t ? No. 

ATTORNEY PENNINGTON: 

That's what I t h o u g h t . 

JUDGE CHESTNUT: 

W i l l I acce p t i t , yes. I mean, I ' d 

r a t h e r have i t , yeah. And i f you're g o i n g t o be e-

m a i l i n g t o everybody, you might as w e l l e - m a i l i t t o 

me, t o o . 

ATTORNEY MCCLOSKEY: 

And t h e n would a F e d e r a l Express 
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1 O v e r n i g h t f o r t h e ne x t day d e l i v e r y or Monday d e l i v e r y 

2 be a c c e p t a b l e t o you? 

3 JUDGE CHESTNUT: 

4 For me, yes. Ag a i n , you're f r e e t o make 

5 whatever arrangements amongst y o u r s e l f as you w i s h . 

6 I f i t ' s okay t o r e c e i v e i t by f i r s t c l a s s m a i l , t h a t ' s 

7 f i n e . But I would l i k e my copy as q u i c k l y as 

p o s s i b l e . 

9 ATTORNEY MCCLOSKEY: 

10 Okay. Thank you. 

11 ATTORNEY PENNINGTON: 

12 Thank you. 

13 JUDGE CHESTNUT: 

14 W e l l , here's a n o t h e r i d e a . I'm l o o k i n g 

15 a t th e s e q u e s t i o n s a g a i n , and I'm not sure t h e y r e a l l y 

16 go t o o b v i o u s l y t h e y go t o t h e u l t i m a t e i s s u e s i n 

17 t h e case, b u t would i t be p o s s i b l e t o have h e a r i n g s on 

18 t h e p o r t i o n s o f t e s t i m o n y t h a t t h e s e i s s u e s are not 

19 addressed t o , have them i n August? 

20 ATTORNEY MCCLOSKEY: 

21 Your Honor, t h i s i s Tanya McCloskey. I 

22 t h i n k t h a t j u s t I f e e l t h i s i s a package, or a 

23 comprehensive r e v i e w o f what are t h e f u l l a r r a y 

24 a f f i r m a t i v e b e n e f i t s . 

25 JUDGE CHESTNUT: 
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1 Because o t h e r b e n e f i t s are j u s t I 

2 mean, t h e r e a re i s s u e s t h a t are addressed t h a t . 

3 ATTORNEY MCCLOSKEY: 

4 Yes, t h a t ' s r i g h t . But t h e y ' r e i t ' s 

5 s o r t o f a l o o k i n g a t i t as what i s t h e a p p r o p r i a t e 

6 package an you have t o c o n s i d e r a l l of th o s e i s s u e s . 

7 I j u s t t h i n k b r e a k i n g i t up i n t h a t manner would . 

8 JUDGE CHESTNUT: 

9 But you don't have t o c o n s i d e r i t a t t h e 

10 h e a r i n g , you can c o n s i d e r i t as a package i n your 

11 b r i e f . I mean, I know you don't l i k e my i d e a about 

12 s t a y i n g t o t h e o r i g i n a l s c h e d u l e and addi n g a c o u p l e 

13 days on t o address thes e q u e s t i o n s and I accep t t h a t , 

14 b u t I'm j u s t w o n d e r i n g i f t h e r e c o u l d n ' t be some 

15 i s s u e s t h a t c o u l d be t h a t i t c o u l d b i f u r c a t e d a 

16 d i f f e r e n t way. But t h a t ' s something t o t h i n k about, 

17 a t l e a s t . 

18 ATTORNEY BONNEY: 

19 Your Honor, i t ' s Mr. Bonney. We s t r o n g l y 

20 agree w i t h t h a t concept and t h i n k t h a t w h i l e t h e s e 

21 i s s u e s t h a t p a r t i e s may want t o p r e s e n t t h e s e i n 

22 an i n t e r r e l a t e d f a s h i o n , t h e y can do so i n t h e i r b r i e f 

23 or i n t h e i r r e s p o n s i v e t e s t i m o n y . 

24 ATTORNEY MCCLOSKEY: 

25 T h i s i s Tanya McCloskey. I j u s t t h i n k 
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1 our w i t n e s s e s we need t o c o n s i d e r them as w e l l , 

2 because i t i s t h e i r t e s t i m o n y . 

3 ATTORNEY DILLON: 

4 Your Honor, as t o t h e v i r t u a l d i v e s t i t u r e 

5 q u e s t i o n t h i s i s Mr. D i l l o n . As t o t h e v i r t u a l 

6 d i v e s t i t u r e q u e s t i o n t h e y r e a l l y a re i n t e g r a l l y 

7 r e l a t e d , we would have t o have our w i t n e s s come back 

8 f o r a second s e t o f h e a r i n g s and t h e y are r e a l l y 

9 i n t e g r a l l y r e l a t e d t o t h e whole p o i n t t h a t we are 

10 t r y i n g t o make. 

11 JUDGE CHESTNUT: 

12 W e l l , maybe t h a t you a r e , b u t I t h i n k 

13 t h a t t h e r e a re o t h e r i s s u e s t h a t a re r a i s e d by p a r t i e s 

14 t h a t d on't seem t o be encompassed by any o f th e s e 

15 q u e s t i o n s . And I'm n o t g o i n g t o t a l k about s p e c i f i c s , 

16 because f r a n k l y , I don't remember your t e s t i m o n y w e l l 

17 enough t o know what's what h e r e , b u t t h a t m i g h t be 

18 something t o t h i n k about. 

19 ATTORNEY BONNEY: 

20 I agree. Your Honor. There are q u e s t i o n s 

21 r e g a r d i n g s t a f f i n g and l a b o r i s s u e s , r e l i a b i l i t y , 

22 customer s e r v i c e and r a t e making and a ho s t o f o t h e r 

23 i s s u e s t h a t a re a t b e s t t a n g e n t i a l l y r e l a t e d t o these 

24 q u e s t i o n s . I n any e v e n t , t h e PGW q u e s t i o n number f i v e 

25 seems . 
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1 JUDGE CHESTNUT: 

2 Seems what? 

3 ATTORNEY BONNEY: 

4 F a i r l y u n r e l a t e d t o t h e r e s t o f t h e case. 

5 JUDGE CHESTNUT: 

6 Yes, I ' l l say. 

7 ATTORNEY DILLON: 

Mr. D i l l o n . We would agree w i t h Mr. 

9 Bonney's o b s e r v a t i o n t h a t t h e r e a re s u b s t a n t i a l p a r t s 

10 o f t h e case n o t r e l a t e d . 

11 JUDGE CHESTNUT: 

12 W h y d o n ' t we do t h i s ? I w i l l i s s u e an 

13 o r d e r t h a t c o n t a i n s t h e schedule t h a t we've d i s c u s s e d 

14 t h i s a f t e r n o o n . But i n t h e meantime, why don't you 

15 see i f you can work t o g e t h e r and see i f t h e r e ' s 

16 something t h a t we c o u l d d e a l w i t h i n August. Okay? 

17 And l e t me know. 

18 ATTORNEY BONNEY: 

19 T h a t ' s f i n e , Your Honor. T h i s i s Mr. 

20 Bonney. 

21 JUDGE CHESTNUT: 

22 Nobody wants t o do t h a t . 

23 ATTORNEY BONNEY: 

24 But I'm a f r a i d t h a t t h e sch e d u l e you put 

25 o u t , as we have p r e v i o u s l y d i s c u s s e d , w i l l be t h e one 
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t h a t r e m a i n s . 

ATTORNEY PENNINGTON: 

Your Honor, t h i s C a r o l P e n n i n g t o n , a g a i n . 

I can agree w i t h Mr. Bonney about k e e p i n g some o f t h e 

days f o r h e a r i n g s t h a t are a l r e a d y s c h e d u l e d i n 

August. 

JUDGE CHESTNUT: 

Except t h a t I'm n o t p r e p a r e d a t t h i s ' 

p o i n t t o i d e n t i f y t h i s s p e c i f i c a l l y , and I don't know 

i f anybody e l s e i s e i t h e r . Why do n ' t . 

ATTORNEY MICKENS: 

Your Honor, -Ken Mickens f r o m OTS. 

JUDGE CHESTNUT: 

Yes . 

ATTORNEY MICKENS: 

Your Honor, we d i s c u s s e d i t q u i t e 

e x t e n s i v e l y t h i s a f t e r n o o n . I t h i n k t h a t we s o r t o f 

prepped a sch e d u l e t h a t t h a t w h i l e many o f t h e 

p a r t i e s - d o n't l i k e i t , b u t t h e y can l i v e w i t h i t , I 

would suggest a t t h i s p o i n t t h a t we t r y t o work w i t h 

t h e s c h e d u l e t h a t we've p a i n s t a k i n g l y come up w i t h and 

proc e e d . 

JUDGE CHESTNUT: 

W e l l , i t seems l i k e everybody i s happy 

here e x c e p t f o r Mr. Bonney. 
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ATTORNEY BONNIFIELD: 

Your Honor, T h i s i s Rich B o n n i f i e l d . We 

agree w i t h Mr. Bonney, and I t h i n k your s u g g e s t i o n o f 

us g e t t i n g t h e i s s u e s t h a t we've a l r e a d y worked on f o r 

these many months heard i n August w i l l c l e a r t h e deck 

f o r t h e D i r e c t e d Q u e s t i o n s , and I t h i n k i t ' s a good 

s u g g e s t i o n and we s u p p o r t i t . 

JUDGE CHESTNUT: 

Okay. Then why don't you d i s c u s s i t 

amongst y o u r s e l f . I ' l l h o l d o f f on i s s u i n g any k i n d 

o f s c h e d u l i n g o r d e r f o r a c o u p l e o f days, because I 

want you t o t h i n k about t h a t as an o p t i o n . Even i f , 

you know w e l l , I t h i n k t h a t would be a good way t o 

accommodate people i f i t can be done, i f i t c a n ' t be 

done, i t c a n ' t be done. But I would c e r t a i n l y l i k e t o 

i n v e s t i g a t e t h e p o s s i b i l i t y o f d o i n g i t t h a t way and 

l e t me know. But I t h i n k we s h o u l d c o n c l u d e d t h i s 

p r e h e a r i n g c o n f e r e n c e a t t h i s p o i n t . 

Does anybody have a n y t h i n g t h e y want t o 

say b e f o r e we conclude? Mr. Bonney? 

ATTORNEY BONNEY: 

No, Your Honor. 

JUDGE CHESTNUT: 

Ms . McClos key? 

ATTORNEY MCCLOSKEY: 
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1 J u s t t h a n k you v e r y much f o r your 

2 c o n s i d e r a t i o n , Your Honor. 

3 JUDGE CHESTNUT: 

4 Thank you, f o r your e f f o r t s . L i k e I 

5 s a i d , I r e c o g n i z e t h a t I don't t h i n k any o f us 

6 a n t i c i p a t e d t h i s . And l e t me add one t h i n g . I d i d 

7 check w i t h t h e o f f i c e s and t h e y do not p l a n t o i s s u e 

8 any f u r t h e r q u e s t i o n s . 

9 ATTORNEY NIESSEN: 

10 Your Honor, t h i s i s Tom Nie s s e n . I'm 

11 j u s t n o t c l e a r on what i t i s t h a t we're h o p i n g t h a t we 

12 d i s c u s s . There are c e r t a i n i s s u e s t h a t m i g h t be 

13 c o n s i d e r e d t h a t are sc h e d u l e d p r e s e n t l y f o r August? 

14 JUDGE CHESTNUT: 

15 Yes. I t h i n k . 

16 ATTORNEY NIESSEN: 

17 The t e s t i m o n y s c h e d u l e t h a t we've 

18 d i s c u s s e d i s t h a t i n p l a c e a t the moment, or are we 

19 d i s c u s s i n g t h a t s t i l l ? 

2 0 JUDGE CHESTNUT: 

21 No. W e l l , t h e schedule t h a t we've t a l k e d 

22 about w i l l be h a v i n g s u r r e b u t t a l August 2 6 t h as w e l l 

23 as t h e your answers t o t h e D i r e c t e d Q u e s t i o n s . 

24 But t h e r e c o u l d be perhaps we c o u l d have a h e a r i n g 

25 a t t h e end o f August, you know, by t h e end o f August 
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and e a r l y September. And t h e n t h a t way we don't need 

t o t a k e a l o t o f days a t t h e end o f September. 

ATTORNEY NEISSEN: 

But a g a i n , t h e schedule f o r t h e t e s t i m o n y 

t h a t we've t a l k e d about, t h a t when we co n c l u d e 

t h i s c a l l , t h a t s c hedule i s i n p l a c e ? 

JUDGE CHESTNUT: 

No, i t ' s n ot i n p l a c e u n t i l I i s s u e an 

o r d e r . But i t sounds l i k e you're n o t w i l l i n g t o work 

on t h i s so . 

ATTORNEY BONNIFIELD: 

Mr. Bonney, we'd be w i l l i n g t o t h i n k 

about i t . We c o n t i n u e t o b e l i e v e t h a t t h e r e a re 

v a r i e t y o f i s s u e s , low income q u e s t i o n s , 

e n v i r o n m e n t a l q u e s t i o n s , r e l i a b i l i t y , s e r v i c e i s s u e s , 

t h a t c o u l d be addressed on t h e c u r r e n t s chedule and 

w i t h r e s p e c t t o which h e a r i n g s c o u l d be h e l d i n the 

August t i m e p e r i o d . 

JUDGE CHESTNUT: 

Okay. I'm n o t sure what t o say, t o me 

t h a t ' s n o t a bad approach, s i n c e I suggested i t . And 

I t h i n k i t would go a l o n g way t o making t h i s t h i n g a 

more e f f i c i e n t p r o c e s s b u t you know, i t t a k e s 

everybody t o tango h e r e . 

ATTORNEY HEEP: 
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T h i s i s Darlene Heep, from t h e C i t y o f 

P h i l a d e l p h i a . And I would s u p p o r t t h e p o s i t i o n t h a t 

a l l o f t h i s t e s t i m o n y i s g o i n g t o be i n t e r r e l a t e d and 

i t would be more b e n e f i c i a l t o a l l t h e p a r t i e s and our 

u n d e r s t a n d i n g o f t h e case t o have them a l l done a t 

once . 

JUDGE CHESTNUT: 

W e l l , Ms. Heep, which o f th e s e i s s u e s are 

you g o i n g t o address? 

ATTORNEY HEEP: 

We're g o i n g t o address a l l o f them. 

JUDGE CHESTNUT: 

A l l o f them? Because I do n ' t t h i n k you 

put t e s t i m o n y on c o n c e r n i n g t h e market p e n e t r a t i o n , 

d i d you? 

ATTORNEY HEEP: 

We mentioned i t . 

JUDGE CHESTNUT: 

Okay. A l l r i g h t . Then I ' l l go ahead and 

i s s u e t h i s w i t h t h e s c h e d u l e . But i n t h e meantime, 

why d o n ' t you see i f you can r e s o l v e some i s s u e s ? See 

i f you can come up w i t h s o m e t h i n g , and keep t a l k i n g . 

ATTORNEY MCCLOSKEY: 

Your Honor, t h i s i s Tanya McCloskey. 

W e ' l l c o n t i n u e t o t a l k w i t h t h e o t h e r p a r t i e s and t h e 

Sargent's Court R e p o r t i n g S e r v i c e , I n c . 
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Compa ny. 

JUDGE CHESTNUT: 

A l l r i g h t . W e l l , thank you v e r y much 

t h e n . T h i s P r e h e a r i n g i s a d j o u r n e d . 

* * * * * * * * 

HEARING CONCLUDED AT 3:17 P.M. 

* * * * * * * * 
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C E R T I F I C A T E 

I hereby c e r t i f y , as t h e 

s t e n o g r a p h i c r e p o r t e r , t h a t t h e f o r e g o i n g 

p r o c e e d i n g s were t a k e n s t e n o g r a p h i c a l l y by 

me, and t h e r e a f t e r reduced t o t y p e w r i t i n g 

by me or under my d i r e c t i o n ; and t h a t t h i s 

t r a n s c r i p t i s a t r u e and a c c u r a t e r e c o r d 

t o t h e b e s t o f my a b i l i t y . 

C o u r t R e p o r t e r 

• PITTSBURGH, PA 

•CLEARFIELD. PA 

•STATE COLLEGE, PA 

• HOLLIDAYSBURG, PA 

• ERIE. PA 

• OIL CITY, PA 

> HARRISBURG, PA 

SARGENT'S 
COURT REPORTING 

SERVICE, INC. 
210 Main Sireet 

Johnstown, PA 15901 
(814) 536-8908 

•INDIANA, PA 

•GREENSBURG, PA 

PHILADELPHIA, PA 

•SOMERSET, PA 

•WILKES-BARRE, PA 

•CHARLESTON, WV 


