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I. INTRODUCTION 

A. Statement Of The Case 

On December 20, 2004, Exelon Corporation (Exelon), the parent of PECO Energy 

Company (PECO), entered into an Agreement and Plan of Merger (Merger Agreement) with 

Public Service Enterprise Group Incorporated (PSEG), the parent of Public Service Electric and 

Gas Company (PSE&G). Pursuant to the terms of the Merger Agreement, PSEG would merge 

with, and into, Exelon (the Merger). In order to obtain the approval ofthe Pennsylvania Public 

Utility Commission (PUC or Commission), i f such approval is required, PECO and PSE&G 

(collectively, Joint Applicants), on February 4, 2005, filed the Joint Application Of PECO 

Energy Company And Public Service Electric and Gas Company For Approval Of The Merger 

Of Public Service Enterprise Group Incorporated With And Into Exelon Corporation (Joint 

Application). In the course of the ensuing proceeding, all but four active parties entered into a 

Joint Petition for Settlement (Joint Petition) or withdrew their opposition to the Merger. An 

overview of the Merger, the Joint Application and the procedural history of this case are 

provided in Joint Applicants' Proposed Findings of Fact, which are attached as Appendix A. 

B. The Joint Petition For Settlement 

The Joint Petition has been executed and submitted by the following parties to this 

proceeding: PECO, PSE&G, the Office of Trial Staff (OTS), the Office of Consumer Advocate 

(OCA), the Office of Small Business Advocate (OSBA), the Department of Environmental 

Protection (DEP), Citizens for Pennsylvania's Future and the two named individuals that joined 

in its Protest and Petition to Intervene (PennFuture), the Action Alliance of Senior Citizens of 



Greater Philadelphia, et al. (Action Alliance)1, the Energy Coordinating Agency of Philadelphia, 

Inc. (ECA), the Philadelphia Area Industrial Energy Users Group (PAIEUG), The Reinvestment 

Fund/Sustainable Development Fund (TRF), and State Senator Anthony H. Williams 

(collectively, Joint Petitioners). In addition, by letter dated September 13, 2005, the Exelon 

Utility Coordinating Council, International Brotherhood of Electrical Workers Locals 614 and 

777 and Frank Kuders (collectively, Labor Parties) submitted a letter to the ALJ and the 

Commission's Secretary stating that they do not oppose the Joint Petition. 

PECO and PSE&G remain convinced that the Merger, as presented in their Joint 

Application, is in the public interest and provides substantial affirmative benefits. However, in 

order to eliminate controversy on that score, the Joint Applicants have agreed to significant 

concessions and conditions as set forth in the Joint Petition. In particular, PECO has agreed to 

substantial rate reductions; caps on retail electric transmission and distribution (T&D) charges; 

and commitments to implement enhancements in a variety of areas, including reliability, 

customer service, universal service, the environment and economic development, as more fully 

explained in Section V. infra. 

The intervenors and protestants that executed the Joint Petition have agreed that the 

Settlement resolves all of their objections to the Joint Application and to the granting ofthe 

various approvals the Joint Applicants have requested. They also agreed, subject to certain 

limited exceptions and qualifications, to withdraw all actions, interventions or protests filed in all 

proceedings involving or related to the Merger and related transactions and to terminate all other 

participation in those proceedings. In addition, the Joint Petitioners have expressed their full 

support for the Settlement, as evidenced by the statements of support each has filed. 

- Action Alliance refers collectively to the Action Alliance of Senior Citizens of Greater Philadelphia, the 
Association of Community Organizations for Reform Now (ACORN) and the Tenants' Action Group 
(TAG), which are represented by common counsel and submitted a joint protest. 



C. The Non-Settling Parties 

Among the parties with active status, four have not joined in the Settlement and contend 

that the Commission should not approve the Merger unless additional conditions are imposed. 

The PPL Companies (PPL)- and the FirstEnergy Companies (FirstEnergy)- urge the Commission 

to withhold its approval because, notwithstanding the Federal Energy Regulatory Commission's 

(FERC) findings to the contrary {see Section VI. B., infra and Exelon Corp., 112 FERC 1 61,011 

(2005)), they still contend that the Merger will give Exelon "market power" within the wholesale 

power market. PGW has similar objections and also contends that the Merger will create market 

power in the market for delivered natural gas. On September 19, 2005, the City of Philadelphia 

(City) filed a statement in opposition to the Joint Petition in which it echoes PGW's market 

power concerns and contends that the various concessions to which PECO agreed should be 

greater. The arguments of the non-settling parties are addressed in Section VI., infra. 

IL STATEMENT OF THE QUESTIONS PRESENTED 

1. Whether the Merger, implemented in accordance with the terms and conditions 

set forth in the Joint Petition for Settlement, satisfies the requirements, if applicable, of Section 

1103(a) ofthe Public Utility Code? 

2. Whether the Merger, implemented in accordance with the terms and conditions 

set forth in the Joint Petition for Settlement and the FERC's Order approving the Merger, 

including the FERC-approved market power mitigation plan, satisfies the requirements, i f 

applicable, of Sections 2210(a) and 2811(e) ofthe Public Utility Code? 

The questions presented should be answered in the affirmative. 

2 The PPL Companies consist of PPL Electric Utilities Corporation, PPL Energy Plus and various affiliated 
limited liability companies that own generation in PJM. 

- The FirstEnergy Companies consist of Metropolitan Edison Company, Pennsylvania Electric Company, 
Pennsylvania Power Company and FirstEnergy Solutions Corp. 



III. OVERVIEW AND SUMMARY OF ARGUMENT 

Although the Merger is not a "change in control" as defined in the Commission's 

Statement of Policy interpreting 66 Pa. C.S. §1102(a)(3), the Joint Application was filed to 

confirm that fact and/or obtain the Commission's approval under 66 Pa. C.S. §1103. The Joint 

Applicants presented substantial evidence establishing that the Merger, as proposed in the Joint 

Application, satisfies the "affirmative benefit" test for Commission approval delineated in York 

v. Pa. P.U.C. 449 Pa. 136, 295 A.2d 825 (1972) (York). In addition, the Joint Applicants and 

most of the active parties in this case have agreed to a Settlement that provides the means for 

many of the Merger benefits to have further immediate positive effects on PECO's customers, 

the economy of PECO's service area, and the Commonwealth overall. These further benefits 

include: rate reductions; the extension of rate caps; enhancements to reliability, customer service 

and universal service; funding of environmental and economic development initiatives; corporate 

structure protections; and commitments to employees, local communities and PECO's corporate 

presence. 

The Joint Applicants also presented substantial evidence demonstrating that the Merger 

will not create market power in either electric or natural gas markets. Consequently, even if 

Sections 2210 and 2811(e) were applicable to the Merger, there is no basis for the Commission 

to find that the Merger would result in anti-competitive or discriminatory conduct, would lead to 

the unlawful exercise of market power, or would prevent customers from obtaining the benefits 

of properly functioning and workable retail natural gas and electricity markets. The FERC found 

that the Merger was in the public interest and rejected the arguments advanced by PGW, PPL 

and FirstEnergy in this proceeding. The record evidence demonstrates that those arguments are 

meritless. 



IV. L E G A L STANDARD 

A. Section 1102(a) And The Commission's Statement Of Policy On 
"Change In Control" Transactions 

Section 1102(a)(3) ofthe Public Utility Code (66 Pa. C.S. §1102(a)(3)) provides that the 

Commission's prior approval, evidenced by a certificate of public convenience, is required: 

For any public utility ... to acquire from, or transfer to, any person or 
corporation ... by any method or device whatsoever, including the sale or 
transfer of stock and including a consolidation, merger, sale or lease, the 
title to, or the possession or use of, any tangible or intangible property used 
or useful in the public service. 

Until 1993, the Commission consistently held that Section 1102(a)(3) did not apply to the 

transfer of stock constituting a controlling interest in a corporation that held a public utility as a 

subsidiary because only the transfer of stock in the utility itself effected a transfer of property 

"used or useful in the public interest" as contemplated by Section 1102(a)(3). Application o f 

M C I Airsignal of Pennsylvania, Inc., Docket No. A-330035 (July 15, 1986) (MCI Airsignal); 

Application of Airsignal International of Pittsburgh, Pennsylvania, Inc., Docket No. A-101365 

(January 14, 1980) (Airsignal). However, the Commission revisited the issue of stock transfers 

in Joint Application of Commonwealth Telephone Company, et al.. Docket No. A-310800F0006 

(October 22, 1993), where it overruled Airsignal and M C I Airsignal, supra, and held that Section 

1102(a)(3) would thereafter be extended to the transfer of stock of "a utility or of its parent or 

grandparent affiliates, regardless of the remoteness of the transaction" i f the transfer effected a 

"transfer of control of the utility."-

To provide direction for future applicants, the Commission issued a Statement of Policy 

on October 22, 1994 "to establish clear standards regarding what transfer of voting interest 

See also Joint Applicalion of Paging Network of Pittsburgh, Inc. and Paging Network of Philadelphia, Inc., 
Docket No. A-33013F0005 (October 29, 1993). (A 32.6% interest held by a single stockholder constituted 
"de facto control" ofthe parent of two jurisdictional public utilities and, therefore, a transfer by that 
shareholder of its stock in the parent required prior approval under Section 1102(a)(3)). 



constitutes a change in de facto control ofthe utility" (52 Pa. Code § 69.901). The Statement of 

Policy provides, in pertinent part, as follows: 

(1) A transaction or series of transactions resulting in a new 
controlling interest is jurisdictional when the transaction or transactions 
result in a different entity becoming the beneficial holder of the largest 
voting interest in the utility or parent, regardless of the tier. A transaction 
or series of transactions resulting in the elimination of a controlling interest 
is jurisdictional when the transaction or transactions result in the dissipation 
ofthe largest voting interest in the utility or parent, regardless ofthe tier. 

(2) For purposes of this section, a controlling interest is an interest, 
held by a person or a group acting in concert, which enables the beneficial 
holders to control at least 20% ofthe voting interest in the utility or its 
parent, regardless of the remoteness of the transaction. In determining 
whether a controlling interest is present, voting power arising from a 
contingent right shall be disregarded. 

Applying the standards set forth in the Statement of Policy, the Merger will not result in a 

"change in control" of PECO. Following the Merger, the common stock of PECO will continue 

to be held by Exelon Energy Delivery which, in turn, will continue to be a wholly owned, first-

tier subsidiary of Exelon. Moreover, the Merger will not effect a change in control of Exelon 

since no controlling interest, as defined in the Statement of Policy (i.e., a person or group acting 

in concert controlling at least 20% ofthe voting interest), currently exists in Exelon nor will any 

new controlling interest be created as a result of the Merger.- Although the Merger will effect a 

change in control of PSE&G, that company is not a "public utility" for Pennsylvania regulatory 

5 The current public shareholders of Exelon, in aggregate, do not constitute a "controlling interest" since they 
are not a "group acting in concert." Moreover, even if, contrary to the terms of the Statement of Policy, the 
current public shareholders of Exelon were considered a "controlling interest," they would represent the 
"largest voting interest" in Exelon both before (100%) and after (68%) the Merger. 



purposes because it is not anticipated to serve, and does not serve, any customers in 

Pennsy 1 vania.-

A statement of policy, unlike a regulation, does not have the force and effect of law but, 

instead, is an announcement to the public of the policy, which the agency hopes to implement in 

future rulemakings or adjudications. See Pennsylvania Human Relations Commission v. 

Norristown Area School District, 473 Pa. 334, 350, 374 A.2d 671 (1977). Because a statement 

of policy, unlike a regulation, does not bind the agency that adopted it, the Joint Applicants filed 

the Joint Application to obtain a definitive determination by the Commission that its approval of 

the Merger under Section 1102(a)(3) is not required or, i f it is, that such approval should be 

granted. 

Section 1103(a) of the Public Utility Code provides that a certificate ofpublic 

convenience evidencing the Commission's approval under Section 1102 shall issue only upon a 

showing that granting such approval is "necessary or proper for the service, accommodation, 

convenience, or safety ofthe public" (66 Pa. C.S. § 1103(a)). In York, 295 A.2d at 828 (1972), 

the Pennsylvania Supreme Court held that those seeking approval of a utility merger1 must 

demonstrate that the merger "will affirmatively promote the 'service, accommodation, 

convenience, or safety ofthe public' in some substantial way." Evidence deemed sufficient to 

As a consequence of its fractional ownership interest in an electric transmission line that runs from the 
Conemaugh Generating Station to the Maryland border, PSE&G holds a certificate of public convenience 
that was issued on April 24, 1968 at Docket No. 94234 and specifically provides that PSE&G "shall 
confine and restrict its operations to the construction, maintenance, repair, replacement, and removal of the 
proposed electric transmission line." This Commission has previously held that the holder of such a 
certificate is not a "public utility." Application Of New York State Electric & Gas Corporation; Request 
For Abandonment Of Electric Service, Docket Nos. A-93538, A-110001, F.200 (January 17, 1991) 
("NYSEG has never requested or been granted authority to serve any Pennsylvania customer. [Its] 
transmission line is utilized solely to transmit electricity out-of-state - a FERC regulated activity ... 
Clearly, NYSEG is not a public utility in Pennsylvania in that if does not provide electric service Tor the 
public for compensation.' 66 Pa. C.S. §102.") See also Drexelbrook Associates v. Pa. P.U.C, 4\&Pa. 430, 
212 A.2d 237 (1965). 

York involved the merger of public utilities themselves, not the merger or change in control of the parent or 
grandparent of a utility. 



satisfy this standard has included testimony that the merger would produce a stronger company; 

that investors would be more attracted to a larger enterprise; that certain duplicative tasks would 

be eliminated; that service would be improved; that economies of scale or scope would result in 

lower costs and could give rise to lower rates in the future than would otherwise be the case; and 

that the merged entities could improve their operations by sharing best practices. York, supra; 

Joint Application Of Pennsylvania-American Water Company And Thames Water Aqua 

Holdings, 221 P.U.R. 4th 487 (2002).- In the Commission's recent decision approving the 

merger of SBC Communications, Inc. (SBC) and AT&T Corporation (AT&T), it held that the 

York test does not require the merging parties to demonstrate quantifiable benefits in every 

aspect of their operations but, rather, can be satisfied by showing that a merger wi l l , overall, 

generate affirmative public benefits: 

When we view the Merger in context, we would agree with the Joint 
Applicants that the standards ofthe City of York need not only be addressed 
by a quantification ofthe specific effects of alleged savings, particularly a 
specific level of capital investment by the merged entity in Pennsylvania. 
(See Joint App. MB at 10). Rather, we must view the public interest 
benefits in the context of the telecommunications industry in Pennsylvania, 
as a whole. 

Joint Application of SBC Communications, Inc. and A T&T Corp., Docket Nos. A-31163F0006, 

A-310213F0008 and A-310258F0005 (October 6, 2005) (p. 27). See also ARIPPA v. Pa. P. U. C, 

792 A.2d 636, 654-658 (Pa. Comwlth. 2002) (ARIPPA). As explained in Section V., infra, the 

Merger will produce substantial affirmative benefits that clearly satisfy the York test. 

See also Joint Application for a Certificate of Public Convenience Evidencing Approval Under Section 
1102(a)(3) of the Public Utility Code, of the Transfer, By Merger, of a Controlling Interest in Three 
Operating Water Utilities From Consumers Water Company to Philadelphia Suburban Corporation, 
Docket Nos. A-212370F0048, etal. (December 17, 1998) (adopting the Initial Decision of Chief 
Administrative Law Judge Robert A. Christianson); Joint Application of Pennsylvania-American Water 
Company and Citizens Utilities Water Company of Pennsylvania, Docket Nos. A-212285F0074 and A-
211070F2000 (January 24, 2001); Application of United Water Pennsylvania, Inc. (United) for Approval of 
the Acquisition by Lyonnaise American Holding, Inc. (Lyonnaise) of the Remaining Outstanding Shares of 
United's Parent, United Water Resources, Inc., Docket Nos. A-310013F0014 and A-230077F0003 
(January 27, 2000). 



B. Sections 2210 And 2811(e) 

Chapters 22 (Natural Gas Choice and Competition Act) and 28 (Electricity Generation 

Customer Choice and Competition Act) contain parallel provisions that require the Commission 

to consider the potential anti-competitive effects of a merger or combination "in the exercise of 

authority the commission otherwise may have to approve mergers or consolidations" (emphasis 

added) involving natural gas distribution companies and electric utilities (66 Pa. C.S. §§2210(a) 

and 2811(e)(1)). Sections 2210 and 2811 do not confer any authority upon the Commission to 

approve mergers or consolidations of public utilities or a change in control of a public utility 

beyond the authority the Commission otherwise possesses under Chapter 11 ofthe Public Utility 

Code. Thus, i f the Commission finds that the Merger does not require prior approval under 

Section 1102(a)(3), then Sections 2210 and 2811 are not applicable to the transaction. In any 

event, even i f Sections 2210 and 2811 were to be applied to the Merger, there is no basis for the 

Commission to find that it would result in anti-competitive or discriminatory conduct, would 

lead to the unlawful exercise of market power, or would prevent customers from obtaining the 

benefits of properly functioning and workable competitive retail natural gas and electricity 

markets. As explained in detail in PECO Statement Nos. 3 and 3-R, the direct and rebuttal 

testimony, respectively, of Dr. William H. Hieronymus, and PECO Statement No. 11-R, the 

rebuttal testimony of Dr. John P. Morris, because of the robust mitigation plan to which the Joint 

Applicants have committed, the Merger will have no adverse competitive effects on either the 

wholesale market within the PJM Interconnection LLC (PJM) or Pennsylvania's retail energy 

markets and, indeed, will likely promote increased retail competition. 



V. THE JOINT APPLICANTS HAVE SATISFIED THE LEGAL STANDARD 
FOR ANY NECESSARY COMMISSION APPROVAL OF A CHANGE-IN-
CONTROL TRANSACTION 

Even i f Section 1102(a)(3) were applicable to the Merger, it is abundantly clear that the 

transaction satisfies the "affirmative benefit" test laid down in York, supra. Those benefits were 

set out in detail in the Joint Application (pp. 16-20) and summarized in the direct testimony of 

PECO's President, Mr. O'Brien (PECO St. 1, pp. 6-8), as follows: 

Increased Scale, Scope and Operational Diversity. The Merger of 
Exelon and PSEG will increase the scale and scope of the combined entity's 
energy delivery and generation businesses. For retail utility operations, this 
means a larger geographic "footprint" and, as a result, a more diverse 
customer base. For the generation business, it means the combined 
company's larger portfolio of generation assets will enable it to capture 
economies of scale and will provide more balance and diversification in 
terms of geographic location, fuel mix, dispatch and load-service capacity. 
In addition, EEG's overall operations will be more balanced, with 
approximately half its earnings and cash flow coming from its three 
regulated utilities and approximately half from the generation business. The 
greater scale, scope and diversification ofthe combined company's 
operations should provide more stable cash flows and greater earnings 
predictability, which, in turn, should allow EEG to maintain a strong 
balance sheet and continued access to capital at favorable rates. 

Financial Strength and Flexibility. The Merger will provide continued 
financial strength and flexibility associated with a company with a strong 
balance sheet. Following the Merger, EEG will have approximately $70 
billion in assets, a market capitalization of approximately $40 billion, 
annual revenues of approximately $26 billion and annual net income of 
approximately $2.6 billion. The PECO Energy balance sheet will not 
change as a result ofthe Merger. 

Commitment to High-Quality Service; Sharing of Best Practices. 
Exelon is committed to maintaining and, where possible, enhancing the 
high-quality service it provides. As a result of the merger, PECO will 
benefit from the opportunity to share best practices with PSE&G, which has 
an outstanding record of reliability and customer service in terms of both its 
electric and natural gas delivery functions. 

Synergies. The Merger will create the opportunity to achieve meaningful 
cost savings not only through the sharing of best practices, as mentioned 
above, but also through the elimination of duplicative functions, improved 
operating efficiencies in nuclear and other generation operations and 

10 



supply-chain benefits from improved sourcing. William Amdt, Exelon's 
Senior Vice President, Financial Operations, in his testimony, describes 
both the anticipated synergies and the costs that will have to be incurred to 
achieve those synergies. 

Commitment to Competition. Exelon and PSEG have been strong 
advocates of competition in retail and wholesale markets for both electricity 
and natural gas. This shared vision will allow EEG to be even more active 
in promoting competitive markets and developing energy-related services. 
In addition, we anticipate that the knowledge and experience of each 
company will enhance EEG's ability to manage the transition to 
competition, which will provide benefits for customers and shareholders. 
We also recognize that combining the generation assets of the two 
companies raises certain market concentration concerns. To address those 
concerns, as part of our Application to the Federal Energy Regulatory 
Commission (FERC) for approval ofthe Merger, we are proposing a 
mitigation plan that entails divesting certain generating assets and selling 
entitlements to nuclear generation. Dr. William H. Hieronymus, PECO's 
witness on competitive markets, analyzes the market concentration issues 
and describes the proposed generation mitigation plan in his testimony. 

In addition to the affirmative public benefits inherent in the combination of Exelon and 

PSEG, the Settlement ensures that many of those benefits will have further immediate positive 

impacts on PECO's customers, the economy of PECO's service area and the Commonwealth 

overall, as explained in the Joint Petition (pp. 8-33) and PECO Statement No. 1-S, and 

summarized below: 

Rates Will Be Reduced. The Settlement provides for $120 million of rate reductions 

over a four-year period commencing approximately one month after the Merger is consummated. 

These reductions are made possible, in substantial part, by the projected synergies the Merger is 

expected to produce within PECO's regulated operations. 

T&D Charges Will Be Capped For An Additional Four Years. The Settlement caps 

PECO's T&D charges until December 31, 2010 thus guaranteeing that PECO's customers will 

enjoy at least a 20-year period with no base rate increases (last case was 1990). In addition, 

PECO agrees that expenses attributable to achieving Merger-related synergies will be amortized 
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by the end ofthe T&D rate cap period and will not be deferred or claimed in a subsequent rate 

case. 

Post-Cap Distribution Rate Increases Will Be Mitigated. The Merger will create the 

opportunity to achieve cost savings in PECO's regulated operations through the sharing of best 

practices, purchasing economies and the elimination of duplicative functions which, in turn, will 

mitigate future distribution rate increases. 

Sharing Of Increases In Nuclear Decommissioning Costs Will Continue. The 

Settlement provides that provisions of the 2000 Unicom Merger Settlement for sharing the risk 

of future increases in the costs of decommissioning PECO's pre-existing nuclear units will 

remain in effect and reaffirms PECO's commitment not to seek recovery of decommissioning 

costs associated with any nuclear units it did not own as of December 31, 1999. 

Reliability And Customer Service Will Be Enhanced. As part of the Settlement, 

PECO commits to a Quality of Service Plan designed to maintain or improve reliability and the 

quality of customer service provided by PECO during the five-year period from January 1, 2006 

through December 31, 2010. The Quality of Service Plan establishes performance thresholds, 

reporting requirements and enforcement mechanisms for non-compliance. In addition, PECO 

commits to address issues that may arise in the future involving the implementation of a new 

common customer information and billing system. 

Universal Service Coverage Will Be Expanded. The Settlement provides for a number 

of substantial enhancements to PECO's universal service programs including: (1) paying 

$500,000 per year from 2007 through 2010 to the Matching Energy Assistance Fund; (2) 

increasing to 650 kWh the monthly usage levels eligible for discounts under CAP Rates B, C, D 

and E; (3) committing to spend $1.2 million on additional CAP enrollment outreach; (4) 
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enhancing, stream-lining and simplifying the CAP application and recertification process; (5) 

providing $400,000 to community based organizations (CBOs) for CAP outreach and referrals; 

and (6) conducting at least four training sessions annually to educate CBOs on the availability 

and operation of the CAP Rate Program. 

The Environment Will Benefit. The Settlement provides that PECO will: (1) contribute 

$12.0 million to the Pennsylvania Energy Development Authority (PEDA) to fund renewable 

energy, energy efficiency and energy conservation programs; (2) contribute $7.2 million to the 

Sustainable Development Fund; and (3) support new customer-friendly net metering and 

interconnection rules. 

Customers Will Be Protected Against Affiliate Risk And Cross-Subsidization. 

Paragraph Nos. 40-48 of the Joint Petition contain detailed, inter-related provisions designed to 

protect PECO's customers from risks associated with unregulated affiliates and cross-

subsidization. These include provisions on the determination of PECO's cost of capital for 

ratemaking purposes; limitations on PECO's ability to financially assist unregulated affiliates; 

notice requirements for dividends and other transfers of retained earnings; accounting controls 

and procedures for allocating overheads and costs of jointly-used property and personnel; 

limitations on claiming rate cap exceptions based on increases in affiliates' power costs; and 

access to books, records, personnel, annual reports and reports to analysts. 

A Strong Corporate Presence And Commitment To Employees And Local 

Communities Is Assured. The Settlement provides that PECO: (1) will maintain the corporate 

headquarters for its distribution business in Philadelphia through at least December 31, 2010; (2) 

will fund charitable giving and sponsorships at a level of at least $3.0 million per year for 2007 
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through 2010; and (3) not reduce field forces and limit reductions in other positions in 

accordance with specified criteria. 

Economic Development Will Be Promoted. The Settlement provides that PECO will 

contribute $8.0 million over four years to PEDA to be used for energy-related economic 

development projects and initiatives of benefit to the PECO service territory. 

Wholesale Market Conditions Will Be Closely Monitored. The Settlement will create 

a wholesale electricity market reporting and monitoring mechanism to remain in place through 

2012. The market monitoring provisions will give the Commission and Joint Petitioners 

information regarding price differentials between relevant markets and submarkets within PJM, 

which they can use to assess price trends and possible market power issues. 

As the summary of its terms reveals, the Settlement achieves a fair balance of the 

interests of a broad and diverse stakeholder coalition that includes the Commonwealth of 

Pennsylvania, representatives ofthe residential, commercial and industrial customer classes, 

CBOs representing low-income customers and senior citizens, and environmental and 

sustainable energy groups. Additionally, and as previously mentioned, the Labor Parties, while 

not entering into the Settlement, do not oppose it. 

Finally, as explained in detail in Section VI. B., infra, the Merger will not result in any 

anticompetitive or discriminatory conduct. Therefore, the Merger does not raise any issue or 

concern under either 66 Pa. C.S. § 2210 or § 2811(e). 
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VI. THE OPPOSING PARTIES HAVE NOT PRESENTED ANY VALID REASON 
FOR THE COMMISSION TO EITHER WITHHOLD APPROVAL OF THE 
TRANSACTION OR ATTACH FURTHER CONDITIONS TO ITS 
APPROVAL 

A. The City's Objections Are Meritless 

The City did not present testimony opposing the Settlement. Instead, it submitted 

comments- urging the Commission not to approve the Merger "absent further enforceable 

commitments by PECO and its regulated and unregulated affiliates, or corresponding orders by 

the Commission In essence, the City's Comments attempt to revisit each ofthe elements of 

the Settlement that were carefully and painstakingly negotiated by over a dozen parties to the 

Settlement over the course of many weeks of discussions. The City offers no real guidance as to 

how the settling parties could have better balanced the many interests of the Joint Applicants and 

other stakeholders, except for the bare assertion that the Settlement is a "positive step but is 

insufficient" (City's Comments, p. 7). 

Similarly, as to market power, the City simply echoes the arguments advanced by 

witnesses for PGW, PPL and FirstEnergy. Contrary to the City's claim that those arguments 

were "unrefuted" (City's Comments, p. 2), Drs. Hieronymus and Morris demonstrated that the 

opposing parties' positions are not supported by the facts, are contrary to sound economic theory 

and, therefore, had properly been rejected by the FERC, as explained in Section VI. B., infra. 

The record demonstrates that the City is the party that failed to introduce any competent 

testimony, analysis or evidence whatsoever to support its bare assertions. As discussed in detail 

in Section VII. B., infra, concerning Directed Question No. 5, the City's unsubstantiated 

criticisms ofthe Merger and Settlement as well as its suggestion that the Merger proceeding be 

The City's comments were filed September 19, 2005 and titled Statement Of The City Of Philadelphia In 
Opposition To Approval Of Merger Based Solely On Terms OfJoint Petition For Settlement (City's 
Comments). 
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delayed to study and resolve other issues, all beg the question whether the City's alleged 

concerns about market power issues have substance or whether the City is opportunistically 

attempting to use this proceeding to unload PGW, a financially and operationally troubled City-

owned gas utility. 

As the City itself concedes, the Settlement provides affirmative benefits in a number of 

significant areas (e.g., rate reductions, heightened reliability and customer service standards, 

enhanced universal service programs, environmental and economic development initiatives, 

corporate protections) (City's Comments, pp. 3-5). As explained in Section V. A., supra, and as 

evidenced by the support of a broad and diverse group of stakeholders, the Settlement creates 

public benefits that are clearly substantial both in absolute terms— and by comparison to the 

terms and conditions on which other major utility mergers were approved.— Accordingly, the 

City's unsubstantiated market power arguments, attempts to revisit the terms ofthe Settlement, 

and vague suggestions that the proceeding should be delayed to address PGW's financial 

problems lack merit and should be rejected. 

^ In this regard, the City acknowledges that the rate reductions to which PECO agreed in the Settlement will 
yield benefits to the City "in excess of $1 million over four years" (City Comments, p. 3). Thus, the 
proposed rate reductions alone create a substantial benefit to the City and its residents, which is augmented 
by other provisions of the Settlement. 

— See supra, Joint Application of SBC Communications, Inc. and AT&T Corp. (approving the merger of SBC 
and AT&T and rejecting conditions proposed by intervenors); Joint Application For Approval Of The 
Merger Of GPU, Inc. With FirstEnergy Corp., 2001 Pa. PUC LEXIS 16 and 2001 Pa. PUC LEXIS 23 
(2001) (approving the merger of GPU, Inc. and FirstEnergy Corp. subject to a three-year extension of rate 
caps by their Pennsylvania subsidiaries, contributions to sustainable energy funds and renewable energy 
projects, development of a Demand Side Response program and formation of a reliability monitoring 
committee); Re DQE, Inc., 186 P.U.R. 4th 39 (1998) (approving the merger of DQE and Allegheny Power 
System subject to reductions of $15.8 million and $9.1 million, respectively, in the distribution rates of 
their Pennsylvania subsidiaries, Duquesne Light and West Penn Power); Joint Application of Pennsylvania-
American Water Company And Thames Water Aqua Holdings, 221 P.U.R. 4th 487 (2002) (approving the 
merger of American Water Works Company, Inc. and RWE without imposing rate reductions, a "stay-out" 
provision or various other conditions proposed by opposing parties). 
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B. After Implementation Of The Proposed Mitigation, The Merger Will Not 
Raise Market Power Concerns 

1. The Commission Should Not Revisit FERC's Rulings On 
Wholesale Market Power 

The legal standards applicable to the Commission's review of market power issues 

associated with mergers are virtually identical for electric and natural gas issues. Under 66 Pa. 

C.S. § 2811(e)(1), which applies to electric utility mergers, the Commission is required to 

determine whether the merger: 

is likely to result in anticompetitive or discriminatory conduct, including the 
unlawful exercise of market power, which will prevent retail electricity 
customers in this Commonwealth from obtaining the benefits of a properly 
functioning and workable competitive retail electricity market (emphasis 
added). 

Similarly, 66 Pa. C.S. § 2210(a)(1), which applies to mergers involving natural gas distribution 

companies, provides that the Commission consider whether the merger: 

is likely to result in anticompetitive or discriminatory conduct, including the 
unlawful exercise of market power, which will prevent retail gas customers 
in this Commonwealth from obtaining the benefits of a properly functioning 
and effectively competitive retail natural gas market (emphasis added). 

Thus, in both cases, the Commission's market power focus is on whether the proposed merger 

will disrupt competitive retail markets. 

In this proceeding, no party submitted any evidence, much less demonstrated, as required 

by the statutory language, that it "is likely" that the Merger will somehow increase the Joint 

Applicants' market power in any competitive retail market in Pennsylvania or that the Merger 

otherwise will prevent competitive retail markets from functioning properly. Nor could they. 

No one disputed Dr. Hieronymus' testimony that PECO's retail electric and gas operations are 

limited to Pennsylvania and PSE&G's retail electric and gas operations are in New Jersey 

(PECO Exh. WHH-1 at Exh. J-l, pages 19-22). Nor did any party dispute Dr. Hieronymus' 
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testimony that the Merger will not eliminate any competitor in retail markets because Exelon's 

retail marketing affiliate is not active in PJM East while PSE&G does not even engage in 

competitive retail marketing (Id. at page 14). 

Instead, the parties raising market power issues assert that the Merger will confer market 

power on the Joint Applicants in the wholesale electric and natural gas markets and that the 

exercise of market power in these wholesale markets will have an indirect impact on prices in the 

retail markets. In making their arguments regarding wholesale markets, these parties either 

ignore or barely acknowledge that the very same issues that they raise here were also raised 

before FERC, which has exclusive jurisdiction over wholesale electric and natural gas markets. 

FERC considered the very same arguments raised here, and found that the Merger does not 

adversely impact competition in the wholesale markets. See Exelon Corp. 112 FERC 1 61,011 at 

P 10 (2005) ("we will approve the proposed merger as consistent with the public interest and find 

that it will not adversely affect competition.") 

In this regard, the Commonwealth Court's decision in the GPU Energy - FirstEnergy 

merger is instructive. See ARIPPA, 792 A.2d at 657-58. In upholding the Commission's finding 

that the merger would not adversely impact retail electric competition, the Court first addressed 

the evidence regarding the impact on retail competitors, noting that there would be over 50 retail 

marketers even after the merger and that GPU Energy was not in the retail market before the 

merger (Id. at 658). With respect to arguments that impacts on wholesale markets might have 

adverse impacts on competitive retail markets, the Court relied on the fact that FERC had 

reviewed the merger and found that it would not have any anticompetitive effects (Id.). 

The parties raising market power issues in this proceeding, however, do not focus on how 

their allegations affect the Pennsylvania retail markets or raise any issues that are unique to the 



Pennsylvania markets. Instead, they have viewed this proceeding as an opportunity to get a 

second bite at the apple regarding the arguments that FERC rejected. Every issue raised by PPL 

witness Kalt, for example, was included in the testimony that Dr. Kalt filed at FERC. 

FirstEnergy witness Frayer did not even bother to draft new testimony in this proceeding 

addressing Dr. Hieronymus* market power analysis, but merely attached the testimony that she 

filed at FERC. Dr. Carpenter's testimony for PGW was not filed until a few days before FERC's 

decision and was not specifically addressed in FERC's order. However, it makes the same 

essential points that were made in other testimony considered and rejected by FERC. Because 

the issues raised by PPL, FirstEnergy and PGW already were considered and rejected by FERC, 

the Commission should not revisit their arguments here. 

2. The Joint Applicants Have Demonstrated That, With 
Mitigation, The Merger Will Not Raise Market Power 
Concerns In Electric Markets 

a. Overview of FTSRC Appendix A Analysis 

Dr. Hieronymus presented what is known as an "Appendix A" analysis ofthe impact of 

the Merger prepared in accordance with FERC's regulations and merger precedents. See 18 

C.F.R. § 33.3. This analysis applies a "delivered price test," which is described in FERC's 

regulations and is intended to comport with the Department of Justice's Merger Guidelines that 

are used to evaluate mergers under the Hart-Scott-Rodino Act (PECO Exh. WHH-1, Exh. J-l at 

24-25). This test is intended to determine the extent to which a merger will enhance merger 

applicants' ability to exercise market power, which is defined as the ability to increase market 

prices for a sustained period of time (Id. at 23). 
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The delivered price test requires a determination of how much generation capacity can be 

delivered in a particular market during various seasons (summer, winter, shoulder) and at various 

load conditions (off-peak, peak, super peak) at the prevailing market price, plus five percent. It 

then uses market shares and the Herfindahl-Hirschman Index ("HHI") to compare market 

concentration before and after the merger.— If the post-merger increase in market concentration 

exceeds certain levels, FERC will conclude that there is a "screen failure" that requires a more 

detailed look at that market. 

Under FERC's Appendix A analysis, the significance ofthe HHI increase depends on the 

total HHI in a market subsequent to the merger. If the post-merger HHI is below 1,000, then the 

market is deemed to be unconcentrated and FERC does not find a problem regardless of total 

increase in HHI caused by the merger (PECO Exh. WHH-I, Exh. J-l at 24 n. 35). If the post-

merger HHI is between 1,000 and 1,800, then the market is deemed to be moderately 

concentrated. If the merger-related HHI increase in a moderately concentrated market is above 

100, then the screen is considered to be violated and further examination is required - while an 

increase below 100 indicates that there are no adverse impacts on competition (Id.). If the post-

merger HHI is above 1,800, then the market is deemed to be highly concentrated and the 

threshold for a screen failure drops to an increase of 50 (Id.). 

Under FERC's regulations, a screen failure (i.e. an HHI increase of above 100 for a 

moderately concentrated market or an HHI increase of above 50 for a highly concentrated 

market) does not necessarily mean that there is a competitive problem. Rather, a screen violation 

indicates a need for a more detailed consideration of whether there may be a competitive 

— The HHI is calculated by adding together the square of each company's market share. For example, if five 
companies each had a 20% market share, each company's 20% share would be squared, and then added 
together. Since 20 squared is 400, the HHI would equal five times 400, or 2,000. 
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problem. Mergers that present no or few screen violations routinely are approved without a 

hearing (PECO Exh. WHH-1, Exh. J-l at 25). Because the HHI screen is a conservative test, it 

is entirely possible for a merger to produce numerous screen failures and still not present any 

competitive problems. See Revised Filing Requirements Under Part 33 of the Commission's 

Regulations (Revised Filing Requirements), FERC Stats. & Regs. K 31,111 at 31,882 (2000) 

("Concentration statistics ... are not the end of the analysis. We note that in many cases, the 

Commission has moved quickly beyond market concentration statistics in evaluating the 

competitive effects of proposed mergers.") (emphasis added). 

To the extent that FERC finds that there is a competitive problem, then the applicants 

must propose some form of mitigation. The most common form of mitigation is divestiture of 

generation assets in an amount necessary to cause HHI increases to be reduced to acceptable 

levels. However, FERC does not dictate any specific form of mitigation and has stated that it 

will consider mitigation other than divestiture (Id. at 31,900). 

b. Dr. Hieronymus' Appendix A Analysis and the Applicants' 
Proposed Mitigation 

In accordance with FERC's regulations. Dr. Hieronymus performed an Appendix A 

analysis showing the impacts on wholesale energy markets ofthe Merger. Dr. Hieronymus' 

analyses showed screen violations resulting from the Merger without mitigation. As a result, the 

Joint Applicants proposed significant mitigation - described below - to address these screen 

violations. Dr. Hieronymus included an Appendix A analysis that analyzed the effects of this 

mitigation, showing that it fully eliminated the screen failures. Later, in response to protests 

filed at FERC, the Joint Applicants increased the amount of proposed mitigation. Dr. 
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Hieronymus submitted supplemental testimony that included an additional Appendix A analysis 

showing the impact of this additional mitigation." 

As revised, the Applicants have proposed to divest 6,600 MW of capacity. This is a 

substantial amount of generation to divest - more than the total generation capacity owned by 

any other generation owner located in PJM East, and is almost equal to the amount of Exelon's 

generation located in PJM East before the merger (PECO Exh. WHH-1 at J-9). The Applicants' 

proposal represents by far the largest amount of generation ever proposed to be divested in 

connection with a merger. 

The Applicants proposed two different forms of divestiture. First, they proposed to 

physically divest 4,000 MW of fossil-fired generation. This includes low-cost coal fired 

generation, combined cycle generation, and higher cost peaking facilities. The breakdown of 

generation types is shown on PECO Exhibit WHH-la at Exh. J-17, page 47. Second, the 

Applicants proposed the "virtual divestiture" of 2,600 MW of nuclear capacity. Rather than 

actually selling nuclear generation facilities, the virtual divestiture consists of the sale of energy 

on a firm, 24 hours a day, 7 days a week (24/7) basis. The Joint Applicants proposed the virtual 

divestiture instead of the physical divestiture of their nuclear capacity because one of the 

expected benefits ofthe merger is to allow Exelon to apply its nuclear operations expertise to 

PSEG's nuclear generation fleet. This is expected in turn to result in increased production from 

those units - which would have a pro-competitive impact because it would increase the amount 

of energy being sold in the PJM market. The virtual divestiture proposal is described in more 

detail in PECO Exhibit WHH-1 at Exh. J-l, pages 7-9. 

Dr. Hieronymus' FERC testimony also was submitted to this Commission in support ofthe Joint 
Application. Dr. Hieronymus' original FERC testimony was submitted as PECO Exhibit WHH-1. Dr. 
Hieronymus' supplemental FERC testimony was submitted as PECO Exhibit WHH-la. 
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c. The Attacks On The Assumptions Used By Dr. Hieronymus In 
His Analysis Are Without Merit 

PPL and FirstEnergy attack the assumptions used by Dr. Hieronymus in performing his 

FERC-mandated Appendix A analysis and which were approved by FERC in the face of the 

exact same attacks.— These attacks have no merit. 

Energy Market Price Assumptions 

Dr. Hieronymus was required to make assumptions about the market price of energy in 

PJM in 2006 over a range of likely market conditions in order to prepare his Appendix A 

analysis. These market prices are used to define the generation that can meet the delivered price 

test, which includes all generation that can be delivered to the market at the market price plus 

5%. For example, i f the market price assumption is $50/MWh, then all generation which can be 

delivered into the market at a cost of $52.50/MWh ($50 plus 5%) is included in the market 

concentration calculation. Dr. Hieronymus used nine different market price assumptions for nine 

different assumed load conditions. These market prices ranged from $250/MWh for his "S_SP1" 

(Summer Super Peak -1) load condition, which is the single highest peak hour of the summer, to 

$20/MWh for the "SH_OP" (Shoulder Off Peak) load condition (PECO Exh. WHH-la at Exhs. 

J-27, J-28 and J-29). 

Dr. Kalt's direct testimony, as well as Ms. Prayer's FERC testimony, attacks Dr. 

Hieronymus' price assumptions (PPL St. 1 at 30-32; Met-Ed/Penelec/Penn Power St. No. 3 at 

Exh. 3-A at 26-30). They assert that actual market prices have been somewhat different, and that 

Almost as striking as the fact that PPL and FirstEnergy are attacking a FERC-approved Appendix A 
analysis on the grounds that it does not satisfy FERC's requirements is the lack of expertise of the witnesses 
criticizing the analysis as compared to the expertise of Dr. Hieronymus in performing such analyses. Dr. 
Hieronymus lists 13 different large utility mergers that he has analyzed, and in addition has worked on a 
number of smaller transactions (PECO Exh. WHH-1, Exh. J-2). By contrast. Dr. Kalt's statement of 
qualifications (PPL Exh. JPK-1) shows only two electric utility merger matters before FERC, one in 1994 
and one in 1990 - both of which predated FERC's 1996 adoption of the Appendix A analysis requirement 
in its Merger Policy Statement. Ms. Prayer's statement of qualifications, which appears as Appendix A to 
Met-Ed/Penelec/Penn Power St. 3, does not list a single FERC merger proceeding. 
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Dr. Hieronymus' off-peak prices especially are lower than the recent average off-peak prices in 

PJM. 

Dr. Hieronymus responded to these attacks in his Rebuttal Testimony (PECO St. 3-R at 

10-12). He testified that he deliberately used a wide range of prices, from a low price that is 

somewhat lower than average off-peak prices to a high price that is somewhat higher than 

average peak prices, with a regular distribution in between. These assumptions allow an 

examination of potential market power over a wide range of possible market conditions, 

including low load conditions when the Joint Applicants' nuclear capacity represents a high 

percentage of the market as well as peak load conditions when there are price spikes. As Dr. 

Hieronymus pointed out, "[t]here are no intentional - and certainly no obvious - price gaps" in 

the range of market prices that he assumed (Id. at 10). 

Neither Dr. Kalt nor Ms. Frayer rebutted this testimony, or suggested that the range of 

prices assumed by Dr. Hieronymus was inappropriate or left out prices that should have been 

assumed in his analysis. Furthermore, the exact same objections had been raised at and rejected 

by FERC, which found that "Applicants have adequately addressed the protests concerning the 

fuel cost and wholesale market price assumptions in their analysis of energy markets." Exelon 

Corp., 112 FERC T| 61,011 at P 125. 

Relevant Geographic Market 

The relevant geographic market used in an Appendix A analysis is, quite simply, the 

geographic location of the market that will be the subject of the analysis. All of the generation 

physically located in this market that can be sold at the assumed market price plus 5 percent, as 

well as generation that can be imported into the market at that price, will be considered in the 

market concentration calculations. The definition ofthe relevant geographic market therefore is 
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very important to the results of the Appendix A analysis, because it defines which generation is 

included in the analysis. 

In general terms, the relevant geographic market should include all generation facilities 

that can compete with one another to make sales. As a starting point. Dr. Hieronymus 

considered all of PJM (which he called "PJM Expanded") as the relevant geographic market 

(PECO Exh. WHH-1 at Exh. J-l at 34). This makes practical sense because all of PJM in fact is 

operated as a single market, subject to the dispatch instructions of PJM, which uses bids to 

establish the lowest-cost dispatch order for the entire market. 

However, Dr. Hieronymus recognized that transmission constraints within PJM 

sometimes restrict the ability of some generation facilities to respond to price increases on the 

other side of the constraint. Thus, transmission constraints can cause large price differences, 

known as price "separation," between different locations in PJM. For example, at certain times 

there are constraints on a series of transmission facilities known as the "Eastern Interface" that 

cause prices east ofthe interface to increase relative to prices west of the interface. When this 

occurs, generation west of the interface cannot further discipline prices east of the interface. The 

number of hours that the Eastern Interface is congested is quite limited, only about 275 hours in 

2004 (Id. at 33), and these hours are spread out throughout the year. As a result, there is a good 

argument that the constraint does not occur frequently enough to justify dividing PJM up into 

more than one market. Nevertheless, in order to be conservative, Dr. Hieronymus also 

conducted an analysis of that part of PJM east of the Eastern Interface, which is known as PJM 

East (Id). 

There also are, at times, price differences between the western systems recently added to 

PJM - Commonwealth Edison, AEP, Dayton Power & Light and Dominion - and the rest of 
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PJM (called "PJM Pre-2004," because it includes all of PJM before the expansion of PJM in 

2004). As a result. Dr. Hieronymus also analyzed the PJM Pre-2004 market as a separate 

market (Id, at 34). Again, it is not clear that the prices separate frequently enough to require a 

separate market analysis, but the analysis was included to be conservative. 

In total, Dr. Hieronymus analyzed three geographic markets; PJM Expanded, PJM East 

and PJM Pre-2004. In each market, Dr. Hieronymus found screen failures that could be resolved 

with the mitigation proposed by the Applicants (PECO Exh. WHH-la at Exh. J-17 at 46-50; 

PECO Exh. WHH-la at Exhs. J-18; J-19, J-27, J-28, and J-29). 

Dr. Kalt did not object to Dr. Hieronymus* choice of PJM Expanded and PJM East as 

markets that should be analyzed. However, Dr. Kalt did attack Dr. Hieronymus' decision to 

analyze PJM Pre-2004 as a separate market (PPL St. 1 at 16-19). Dr. Kalt argued that, instead. 

Dr. Hieronymus should have used a market termed as "PJM Classic" to represent the 

intermediate market between PJM East and PJM Expanded. The only difference between PJM 

Pre-2004 and PJM Classic is that PJM Pre-2004 includes the Allegheny Power system, which 

joined PJM in 2002. PJM Classic refers to the original members of PJM prior to Allegheny 

Power's entry. 

As an initial matter, the competition issue does not turn on the resolution of the dispute 

over whether PJM Classic should be analyzed as a separate market. Dr. Kalt appended to his 

direct testimony two analyses performed by Dr. Hieronymus of the PJM Classic market, that 

were produced in discovery (PPL Exh. JPK-11 at 5-6). The first analysis, on page 5 of PPL 

Exhibit JPK-11, assumes that the generation proposed to be divested by the Applicants is not 

sold to any of the four largest PJM market participants. The second analysis, on page 6 of PPL 

Exhibit JPK-11, is based on an assumption that the four largest PJM market participants. 
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including PPL, purchase the divested capacity. Only the second analysis shows screen 

violations, and even these screen violations are relatively minor. 

As a result. Dr. Kalt has not shown that the Merger would create a competitive problem 

in the PJM Classic market even i f that market were to be accepted as a relevant market. All that 

Dr. Kalt has shown is that, i f PJM Classic were to be deemed a relevant geographic market, the 

Applicants should not divest to PPL or other large market participants. 

Moreover, Dr. Kalt again made the identical argument at FERC that PJM Classic should 

be treated as a separate market, where it was rejected. See Exelon Corp. 112 FERC 1 61,011 at P 

123 ("We reject arguments that 'PJM-Classic' should be considered a separate relevant 

geographic market within PJM Pre-2004."). Dr. Kalt makes no attempt in his surrebuttal 

testimony, which was filed after FERC's Order, to explain the errors in FERC's decision -

indeed he does not even acknowledge that FERC has ruled on the issue. 

In addition, Dr. Kalt's argument focuses primarily on the Allegheny Power (AP) and 

Pepco systems. First, Dr. Kalt describes price differences between the AP system and prices in 

the Pepco system, which is located in PJM Classic (PPL St. 1 at 14-15, 18, and PPL Exhs. JPK-2 

and JPK-3). Second, he refers to congestion on the Bedington-Black Oak line, which forms part 

of the transmission path from the AP system to Pepco and into eastern Virginia (PPL St. 1 at 17-

18). 

When price and transmission congestion data related to the entire PJM Classic market -

instead of just Pepco - are examined, however, a different picture emerges. Although PPL 

Exhibit JPK-2 highlights the AP-Pepco price difference, it also shows price differences in other 

zones as well. PECO Exhibit WHH-3 takes that price information and shows the price 

differences between AP and all of the PJM Classic zones that are not in PJM East. Page 3 of this 
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exhibit shows that the prices in the AP Zone and the FE Penelec and PPL zones are not nearly so 

far apart as the difference in prices between the AP and Pepco zones. It also shows that the price 

differences that do occur are similar to the differences between FE Penelec, PPL and Pepco, all 

of which are within PJM Classic. There certainly is no basis in the price differences shown on 

PECO Exhibit WHH-3 for excluding AP from a geographic market that includes FE Penelec, 

PPL and Pepco.-

PPL Exhibit JPK-2 also shows that the primary transmission interface that separates AP 

from PJM Classic is the West Interface.— As Dr. Kalt concedes, the Bedington-Black Oak line 

that he references is not part of the West Interface (PPL St. 1 at 17). What Dr. Kalt does not 

reveal, however, is that congestion on the West Interface was limited to only 78 hours in 2004, 

evidence that even if there were the ability to influence price during congestion, the price 

increases are not sustainable (PECO Exh. WHH-1 at Exh. J-l at 33 n. 52). Furthermore, as Dr. 

Hieronymus testified, congestion on the West interface is controlled by PJM through redispatch 

(PECO Exh. WHH-la at Exh.J-17 at 33-34). As a result, when the primary interface separating 

AP from PJM Classic is considered, the amount of congestion is minimal and in any event can be 

controlled through redispatch. Again, that dictates against finding that PJM Classic is an 

appropriate geographic market. Instead PJM Pre-2004, which includes AP, should be used. 

Allocation of Import Capacity 

Another task in preparing an Appendix A analysis is to determine how much power can 

be imported into a geographic market. The imports are then added to the amount of generation 

15 Moreover, page 3 of PECO Exhibit WHH-3 shows that price differences between the three bottom zones 
and four top zones in PJM East are all within the same $3-$4 dollar range as the price difference between 
AP and Pepco. No one has asserted that PJM East should be divided into two separate geographic markets, 
and there is no reason to rely on the similar price difference between AP and Pepco to place AP in a 
different geographic market from Pepco. 

As PPL Exhibit JPK-2 also shows, portions ofthe FE Penelec zone also are located west of the West 
Interface. 
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located in the market to determine the level of market concentration. For example, up to 7,300 

MW of power can be imported into PJM East. Therefore, in calculating market concentration 

levels in PJM East, it is necessary to add 7,300 MW of imports to the generation physically 

located in PJM East (PECO Exh. WHH-1 at Exh. J-l at 38-40. 

In addition to determining the amount of imports, it also is necessary to assign the use of 

that import capacity to specific companies (Id.). For example, i f all 7,300 MW of PJM East 

import capacity were to be assigned to the Joint Applicants, their market shares and the resulting 

HHI calculations would increase considerably. By contrast, i f the 7,300 MW of import capacity 

were allocated to several companies with no generation located inside of PJM East, the market 

concentration, and therefore the HHI levels, would be much lower. 

It is a simple matter to allocate long-term firm transmission capacity to holders of long-

term firm contracts. However, it is more difficult to allocate short-term firm and non-firm 

transmission capacity. By its very nature, it is not possible to know today who will be using 

short-term and non-firm transmission capacity in 2006 and beyond. 

In his analysis. Dr. Hieronymus used what is called the "pro rata" or "squeeze down" 

methodology (Id.). This approach allocates import capacity to owners of generation pro rata 

based on the total amount of capacity that they own outside of the market that can meet the 

delivered price test (i.e. that can deliver energy at the market price plus five percent). For 

example, if there were 100 MW of import capacity and ten owners of generation located outside 

of the market meeting the delivered price test, each with 100 MW of such generation, the pro 

rata approach would allocate 10% of the total import capacity - 10 MW - to each generation 

owner. 
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FERC has described the pro rata approach as being preferable to other import allocation 

approaches. See Revised Filing Requirements ("certain methods provide more accurate and 

reasonable results than others (i.e., pro-rata as opposed to least cost))." FERC Stats. & Regs. 1 

31,111 at 31,894. As a result, it is not surprising that FERC accepted Dr. Hieronymus' use of the 

pro rata approach here. See Exelon Corp., 112 FERC \ 61,011 at P 129 (2005). 

Nevertheless, in an argument that also was presented to FERC, Dr. Kalt asserts that 

import capacity into PJM East should be allocated based on the ownership of Financial 

Transmission Rights (FTRs) instead of on a pro rata basis. Because the Joint Applicants own a 

significant amount of FTRs for 2006, use of Dr. Kalt's approach increases their market shares, 

and thus the HHI levels, significantly (PPL St. at 28-29). 

Dr. Kalt's reasoning as to why his approach should be adopted evolved somewhat as the 

hearing progressed. In his direct testimony. Dr. Kalt seemed to assert that FTRs represent actual 

transmission rights (PPL St. 1 at 25 ("the Merging Parties are holders of grandfathered import 

rights"); 27 ("FTRs allow Exelon and PSEG to 'sink' their lower cost generation into PJM 

East"); 28 (describing FTR ownership as representing "actual import right ownership.")). But, in 

his surrebuttal testimony, Dr. Kalt retreated from this position, acknowledging in response to Dr. 

Hieronymus that " I do not claim that FTRs provide physical import rights" (PPL St. 1-SR at 13). 

Instead, Dr. Kalt asserts that holders of FTRs into PJM East have an "ability to compete 

effectively in PJM East," while "would-be sellers with resources in the west, but lacking FTRs, 

are effectively precluded as effective competitors in the east" (PPL St. 1-SR at 14). In addition. 

Dr. Kalt presented, for the first time, a new theory as to why FTRs should be included in the 

screening analysis: 

FTRs create a strong incentive for the Merging Parties to withhold, as both 
their generation and their FTRs will increase in value from such 
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withholding. Accounting for this incentive in the competitive screen 
analysis is essential. 

(Id. at 18). 

In order to understand the fallacy in Dr. Kalt's assertions, it is important to understand 

the nature of FTRs. First, as Dr. Kalt concedes in his Surrebuttal Testimony, FTRs do not 

provide firm transmission rights - they are financial instruments unrelated to the generation or 

transmission of energy (PPL St. 1-SR at 13); PECO St 3-R at 20-21; Tr. at 383). Indeed, the 

holder of the FTR does not even need to deliver energy at any point in PJM in order to obtain the 

benefits ofthe FTR (PECO St. 3-R at 21). 

Instead, FTRs entitle the holder to receive payment from PJM equal to the cost of 

congestion, which is defined as the difference in the PJM Locational Marginal Price (LMP) 

between the two points covered by the FTR. For example, i f the PJM LMP was $50/MWh at a 

point in PECO and $49/MWh at a point in PPL, a holder of an FTR between those points would 

be entitled to a payment of $1. If the prices at the two points were the same, then there would be 

no payment. 

As Dr. Hieronymus testified, "[o]wnership of FTRs provide no right whatsoever to 

preferential access to scarce transmission, nor do they allow the holder to limit or otherwise 

control the level of imports into PJM East" (PECO St 3-R at 21). As a result, there simply is no 

basis for allocating imports into PJM East based on FTR ownership, as Dr. Kalt proposes. Such 

an allocation would bear no relationship to reality. 

Dr. Kalt's alternate theory advanced in his surrebuttal testimony regarding incentives 

omits important facts about the incentives involved. As Dr. Hieronymus explained, FTRs and 

load obligations create equal and opposite incentives for market participants to attempt to change 

market prices (Tr. at 384). Dr. Hieronymus gave an example where an entity owned 1,000 FTRs 
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into PJM East. To the extent that prices in PJM East increase by Sl/MWh, then the FTR holder 

would benefit by $1,000 - which is the incentive that Dr. Kalt references. However, to the 

extent that the FTR holder also must serve 1,000 MW of load, the cost to the FTR holder of 

purchasing power to serve that load also would increase by $ 1,000, thereby canceling out the 

FTR holder's incentive to increase prices created as a consequence of its ownership of the FTRs 

The fact that load obligations cancel out incentives created by FTRs is crucial to the 

question of how those incentives should be modeled in a market power analysis. As Dr. 

Hieronymus further testified, the "grandfathered" FTRs that Dr. Kalt focuses on in his analysis 

are allocated to load serving entities based on who now serves the load that existed in 1998. As 

load moves to other retail providers, the rights to the FTRs automatically move to the new entity 

that serves the load (Tr. at 384-85). As a result, any analysis that is intended to provide a picture 

of how FTR ownership affects incentives to exercise market power in PJM East must also factor 

in the offsetting incentives created by the load obligations of the FTR holders. 

This Dr. Kalt failed to do. His analysis, which looked at market concentration levels 

assuming that imports were allocated in accordance with FTR ownership, completely ignores 

load obligations (Tr. at 385). Thus, his analysis not only fails to reflect how import allocation 

works in PJM, but it also fails to provide any useful information about the impact of FTRs on the 

Applicants' incentives to increase prices in PJM East.n 

Of course, Dr. Hieronymus did prepare an analysis after the issue was raised in Dr. Kalt's Surrebuttal 
Testimony that took both load and FTR ownership into account. However, PPL's counsel successfully 
objected to the introduction of this exhibit (Tr. at 388-95). He even went to the extent of modifying a 
question on cross-examination in order to prevent opening the door to Dr. Hieronymus' study (Id. at 432-
33). Thus, it is PPL's fault that the record is left devoid of any evidence that bears on Dr. Kalt's assertions 
that FTR ownership will affect the Joint Applicants' incentives to increase prices in PJM East. 
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d. The Attacks On The Mitigation Proposed By The Joint 
Applicants Are Without Merit 

Virtual Divestiture 

One of the most hotly litigated aspects of the FERC proceeding was the efficacy of the 

Joint Applicants' virtual divestiture proposal. FERC's Order therefore discussed the various 

objections that were made to that proposal in detail. FERC's ultimate conclusion was that virtual 

divestiture does represent an appropriate form of mitigation. See Exelon Corp. ,112 FERC 1 

61,011 at PP 134-38. 

Dr. Kalt raises two arguments here that were considered and rejected by FERC. First, Dr. 

Kalt argues that, because the nuclear units subject to virtual divestiture are not being sold to third 

parties, the Joint Applicants will retain control over their virtually divested capacity. He asserts 

that this would allow the joint Applicants to withhold the nuclear capacity from the market 

through maintenance and related operational decisions (PPL St. 1 at 22). 

Dr. Hieronymus responded by observing that, under the virtual divestiture option, the 

Joint Applicants are obligated to make the energy available on a firm basis twenty-four hours a 

day, seven days a week. Thus, the energy has to be provided by the Joint Applicants regardless 

of maintenance decisions with respect to any particular unit (PECO St. 3-R at 36). He further 

noted that FERC has held on a number of occasions that there is not much risk that nuclear units 

will be used to execute a withholding strategy because the operating characteristics and 

regulatory scrutiny over nuclear units makes it almost impossible to withhold them from the 

market (Id. at 36-37). FERC agreed with Dr. Hieronymus' points. 

We have recognized that operational control of generation resources is a 
key element of market power analysis and mitigation. Here, the virtual 
divesture effectively transfers control of the output of 2,600 MW of nuclear 
capacity from the merged firm to the purchasers. That is, the merged firm 
cannot withhold the energy from the market and the buyer ofthe firm 
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rights, not the seller, determines where and to whom the energy is 
ultimately sold. 

Exelon Corp., 112 FERC \ 61,011 at P 134. 

Dr. Kalt never responds in his surrebuttal testimony to the points made in this regard by 

Dr. Hieronymus or to the reasoning in FERC's decision, and appears to concede that withholding 

the nuclear units is not a realistic danger. Instead, he falls back on his second argument, which is 

that the Joint Applicants could withhold their fossil units from the near term markets in an effort 

to drive up the prices that they receive in the virtual divestiture auctions (PPL St. 1-SR at 7-9). 

As an initial matter, this argument assumes that the Joint Applicants would have market 

power that would allow them to impact near-term prices by withholding their fossil units from 

the market. However, as Dr. Hieronymus testified, the Applicants will have divested 4,000 MW 

of fossil generation, and their mitigation package as a whole has been found by FERC to mitigate 

market power resulting from the Merger. As a result, the entire predicate for Dr. Kalt's theory is 

unfounded (PECO St. 3-R at 38). FERC agreed with this point, stating: 

[B]y giving up control of 6,600 MW of through the divestiture and virtual 
divestiture, Applicants have adequately mitigated the merger-related 
increase in market power. Therefore, they would not be able to raise the 
price of energy by other means, as the previous contracts expire, in order to 
raise the price they receive for the three-year contracts. 

Exelon Corp., 112 FERC 1 61,011 at P 137. Dr. Kalt's failure to explain how the Applicants 

could influence the near-term markets in light of their market power mitigation represents a fatal 

flaw in his theory. 

Furthermore, Dr. Kalt does not explain how raising prices in the near-term markets, even 

if it were possible, would cause prices to increase in the long-term three year markets in which 

the virtual divestiture auctions will take place. These are separate markets, and the factors that 

influence prices in the near-term markets are different from those that affect the three-year 
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markets. Purchasers of three-year contracts are looking to expected market conditions over the 

three-year period, and prices in the near-term markets referenced by Dr. Kalt are not relevant to 

those long-term market conditions. In this regard, Dr. Hieronymus and FERC both noted that the 

long-term markets are deemed to be competitive, and thus should not be influenced by any 

attempted exercise of market power in the short-term and near-term markets (PECO St. 3-R at 

38; see Exelon Corp., 112 FERC \ 61,011 at P 136 ("the Commission has determined that long-

term capacity markets, absent specified entry barriers, are inherently competitive.")). 

Any Attempt to Exercise Market Power Would Be Detected by the PJM MMU and the 
FERC OMOI 

Another factor bearing on the Joint Applicants' ability to exercise market power is that 

the activity of all market participants is closely monitored by the PJM Market Monitor (the "PJM 

MMU"). As Mr. Crowley explains in detail in his testimony, the PJM MMU takes an active role 

in reviewing bids and other actions taken by market participants (PECO St. 9-R).— The 

testimony of Mr. Crowley in this regard went unrebutted. Similarly, no one rebutted Dr. 

Hieronymus' testimony regarding the ability of FERC's Office of Market Oversight and 

Investigations (OMOI) to detect and address market power abuse (PECO St. 3-R at 43-44). 

The consequences of market manipulation being detected by the PJM MMU or OMOI 

are potentially quite severe. Under the recently enacted Energy Policy Act of 2005, a new 

Section 222 was added to the Federal Power Act to prohibit market manipulation, and Sections 

^ The effectiveness of the PJM MMU to promptly identify and correct any inappropriate conduct by market 
participants was amply demonstrated in 2001 when it detected an unexplained increase in PJM's daily 
auction prices for installed capacity credits (ICAP) beginning on January 1, 2001. The PJM MMU 
attributed that aberration to conduct by PPL that, while not unlawful or prohibited by PJM, nonetheless 
"constituted the exercise of undue market power." Based on the PJM MMU's investigation and report, 
PJM filed tariff changes that, by April 2001, revised the market structure to prevent such conduct in the 
future. The PJM MMU notified the PUC of its action, which triggered a comprehensive investigation by 
this Commission that resulted in referrals to the FERC, the U.S. Department of Justice and the 
Pennsylvania Attorney General. Re Investigation Of PJM Installed Capacity Credit Markets, 218 PUR 4th 
149 (Pa. P.U.C. 2002). 

35 



306, 316 and 316A of the Federal Power Act were amended to allow FERC to impose civil and 

criminal fines of up to $1 million/day per violation. See Energy Policy Act of 2005, §§ 1283-84. 

As a result, to the extent that the Joint Applicants were to attempt to exercise market power to 

increase prices and that attempt was detected by the PJM MMU or OMOI, as any sustained 

attempt likely would be, the resulting penalties associated with that effort would be quite severe. 

e. There Is No Need to Condition Merger Approval On Approval 
Of The Post-Merger Compliance Filing That The Joint 
Applicants Will Make at FERC 

Finally, in her surrebuttal testimony, Ms. Frayer refers to the fact that the Applicants will 

be making a post-merger compliance at FERC in which they will detail the exact generation 

units being divested, as well as the identity ofthe purchasers. Ms. Frayer notes that FERC will 

review this filing to ensure that the mitigation implemented by the Joint Applicants satisfies 

FERC's criteria for determining that there are no adverse impacts on competition in the 

wholesale markets. She goes on to argue that this Commission should withhold its final approval 

of the merger pending its own review of the Joint Applicants' compliance filing with respect to 

the adequacy of the divestiture (Met Ed/Penelec/Penn Power St. 3-S at 4-6). 

The Commission should decline this invitation. As described above, the Commission's 

duty is to ensure that the proposed merger does not impact competition in retail markets, not the 

wholesale markets subject to FERC's review. Yet the compliance filing that the Applicants 

committed to make at FERC deals wholly with their market power in the wholesale markets. 

Nothing about that filing will relate to competition in retail electric markets. 

Because there is no reason to believe that FERC's review of the compliance filing will 

not adequately address all wholesale competition issues, there is no reason for this Commission 

to duplicate FERC's review of that compliance filing. Such an effort would be a meaningless 

exercise. 
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3. The Joint Applicants Have Demonstrated That The Merger 
Will Not Raise Market Power Issues In The Natural Gas 
Market 

The only party to raise any issues with respect to the impact ofthe merger on natural gas 

markets was PGW. Again, PGW made no real claims that the merger would have any direct 

impact on competition in retail natural gas markets. Instead, PGW's claims go to the wholesale 

natural gas markets. 

As an initial matter, it became clear at the hearing that PGW's claims are far removed 

from any harm that PGW, its retail sales customers, or any retail sales customers in Pennsylvania 

might suffer. As Dr. Carpenter conceded on cross-examination, his theory at most goes to the 

ability of the Joint Applicants to raise natural gas prices in PJM East. PGW has rights to more 

than enough transportation capacity to move gas to its customers from the gas producing areas 

that are beyond the asserted reach of the Joint Applicants' market power. PGW and its retail 

sales customers therefore will never have to pay elevated natural gas prices in the event the 

Applicants somehow were able to increase natural gas prices in PJM East (Tr. at 472-474). 

Similarly, because local distribution companies (LDCs) located in PJM generally have sufficient 

natural gas transportation rights to meet their loads, any attempt by the Joint Applicants to raise 

natural gas prices in PJM East would have very little impact on retail sales customers of the 

LDCs, even if the Joint Applicants were successful (Tr. at 474-75). 

Dr. Carpenter tried to avoid the implications of this line of questioning by asserting that 

the higher natural gas prices that were the subject of his testimony would lead in turn to higher 

electric prices. However, he acknowledged that PECO has an electric rate cap in place through 

2010 and that any impact of the Merger thereafter would depend on how the market changes 

between 2006 and 2010. He therefore had to concede that PGW would not suffer from any 

increase in electric prices either (Tr. at 474-76). PGW thus has failed, as required by the 
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controlling statutes, to demonstrate that the merger "is likely" to create competitive problems in 

either the competitive electric or metal gas retail markets. See 66 Pa. C.S. §§ 2811(e)(1) and 

2210(a)(l).-u 

In any event, Dr. Carpenter's assertions about the Joint Applicants' post-merger market 

power are without merit. As was the case with PPL's and FirstEnergy's arguments about market 

power in the electric industry, FERC already considered and rejected claims that the Joint 

Applicants would be able to use market power in the natural gas markets to increase wholesale 

electric prices. Furthermore, Dr. Carpenter's arguments are unsupported by the record in this 

proceeding. 

a. FERC's Methodology for Evaluating Natural Gas Market 
Power 

In addition to establishing a methodology for evaluating market power in the wholesale 

electric markets, FERC's Merger Regulations set out a methodology for evaluating whether the 

merger applicants' control over natural gas transportation assets could be used to raise electric 

prices, which FERC calls "vertical market power." These regulations appear at 18 C.F.R. § 33.4. 

Like the Appendix A analysis, FERC's vertical market power analysis requires the 

calculation of market concentration using the HHI approach. Rather than compare changes 

between pre and post-merger HHIs, however, FERC looks solely at the post-merger HHI figures, 

both for upstream (natural gas transportation) and downstream (electric generation served by 

natural gas pipelines) markets. Only i f both the upstream and the downstream markets are highly 

19 The facts developed in the evidentiary hearings, as summarized above, now make it abundantly clear that 
PGW lacks standing to raise the issue of horizontal market power in the market for delivered gas because it 
is fully insulated from any adverse effects of such market power even if it existed. In short, PGW does not 
have, and cannot credibly assert, any interest that would be adversely affected by the outcome of this issue 
and, therefore, does not have the "substantial, direct and immediate" interest necessary to establish 
standing. William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); 
Mid-Atlantic Power Supply Association v. Pa. P.U.C, 746 A.2d 1196, 1200 (Pa. Cmwlth. 2000). See also 
Service Employees International Union Local, 686, AFL-CIO v. Philadelphia Gas Works, Docket No. C-
20039160 (Order Denying Interim Emergency Relief) (January 23, 2003). 

38 



concentrated after the merger, i.e. the HHI is above 1,800, will FERC conclude that there may be 

a market power problem. See, e.g., Engage Energy America, LLC, 98 FERC J 61,207 at 61,750 

(2002); El Paso Energy Corp., 92 FERC 1| 61,076 at 61,332 (2000); Long Island Lighting Co., 

80 FERC 1 61,035 at 61,079 (1997). 

b. Dr. Hieronymus' FERC Natural Gas Market Power Analysis 

Dr. Hieronymus presented to FERC, and to this Commission, the vertical market power 

analysis required by FERC's regulations. Dr. Hieronymus' analysis showed that the post-merger 

HHI in the PJM East natural gas market is 1,572 (PECO Exh. WHH-1 at Exh. J-16). Because 

this post-merger HHI is below the 1,800 threshold established by FERC, no vertical market 

power issues are raised by the merger (PECO Exh. WHH-1 at Exh. J-l at 71-73). Based on this 

evidence, FERC concluded: "Applicants have shown that both the upstream and downstream 

markets are not highly concentrated, thus the horizontal upstream combination will not harm 

competition in the relevant downstream wholesale electricity markets." Exelon Corp., 112 

FERC 161,011 at P 203. 

c. Dr. Carpenter's Attacks On Dr. Hieronymus' Analysis Are 
Without Merit 

Dr. Carpenter's Incorrect Definition of the Geographic Market 

Dr. Carpenter raises a number of allegations as to potential actions that the Joint 

Applicants could take after the Merger to impact natural gas prices, and thereby increase electric 

prices in PJM East. At bottom, however, all of these allegations depend on the assertion that the 

Joint Applicants will possess market power in the PJM East delivered natural gas market after 

the Merger. If they do not possess market power, then they will not be able to influence natural 

gas prices regardless of the actions they take. As a result. Dr. Carpenter's entire attack rests on 
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his assertion that the natural gas market is highly concentrated and that the Applicants therefore 

possess market power. 

The assertions in the record regarding the Joint Applicants' market power are 

diametrically opposed. Dr. Carpenter presented HHI calculations showing a highly concentrated 

market with an HHI of 1,942 (PGW St. 1 at 17). Dr. Hieronymus presented a revised analysis 

that corrected for certain errors identified by Dr. Carpenter, which shows an HHI of 1,292, which 

fits squarely within the definition of a moderately concentrated market and is well below the 

1,800 threshold for the definition of a highly concentrated market (PECO St. 3-R at 59). Dr. 

Morris presented an alternative calculation that shows an HHI of 897, which represents an 

unconcentrated market (PECO St. 1 l-R at 24). 

The sole difference between Dr. Carpenter's calculations showing a market power 

problem and Dr. Hieronymus' and Dr. Morris' calculations showing no market power problem is 

in the definition ofthe geographic market. Dr. Hieronymus includes transportation capacity that 

runs through PJM East and which is deliverable in PJM East under the transportation contracts, 

even when the contracts include primary delivery points that can also serve New York or New 

England (PECO St. 3-R at 57-59). Dr. Morris includes all transportation capacity deliverable in 

PJM East, New York and New England (PECO St. 1 l-R at 23-24). Dr. Carpenter, however, 

achieves his higher market concentration levels by excluding all transportation contracts, with 

one significant exception, that have primary delivery points in New York or New England, even 

i f that capacity also is deliverable in PJM East (Tr. 485-87).-

The experts agree that the standard for determining whether PJM East is in the same 

geographic market as New York and New England is to look at prices in the three regions to see 

Dr. Carpenter also excludes contracts with a primary deiivery point in PJM East if the shipper has a 
corresponding contract right to transport its gas on the Algonquin pipeline into New England (lei.). 
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whether there is price separation (PECO St. 1 l-R at 17-18; PGW St. 1-SR at 12-13). Dr. Morris 

used a threshold of a 5% difference in prices, which is based on the Department of Justice/FTC 

Horizontal Merger Guidelines (PECO St. 11 -R at 17). Although Dr. Carpenter at one point 

objects to the use of this standard (PGW St. 1-SR at 11-12), he never proposed anything 

different, and in fact applied the 5% standard to his own analysis (PGW St. 1-SR at 14-15). 

The experts also agree that, when there is no price separation between PJM East, New 

York and New England, these three regions are all part of the same geographic market (PECO 

St. 11-R at 16-18; Tr. at 487-88). Dr. Carpenter asserts, however, that because prices separate 

during peak gas usage periods, the three regions should be considered as separate geographic 

markets during peak periods (PGW St. 1-SR at 16). 

It is true that prices between PJM East, New York and New England do separate at times 

during peak periods. However, in order for price separation to require the establishment of 

separate geographic markets, that price separation must be sustainable (PECO St. 1 l-R at 17-18). 

The uncontested record evidence shows that the price separations occur only on a sporadic, non-

sustainable basis. This evidence includes the following: 

• Dr. Morris presented detailed information regarding prices in the three regions, showing 
that the prices follow each other closely, with only sporadic differences in excess of 5% 
(PECO St. 11-R at 18-21). 

• Using this data. Dr. Morris calculated that prices in PJM East are more than 5% below 
both the New York and the New England prices on only 2% of the days of the days of the 
year(Tr. at 501). 

• The price data that Dr. Morris used is what is called the "mid-point" data, i.e. it reflects 
the mid-point of the sales prices reported for the day - some sales prices that day actually 
are higher and some are lower than the reported mid-points. Dr. Morris showed that even 
a 1 % increase in prices in PJM East will cause some transactions in New York and New 
England to be diverted to PJM East on 99% of all days, and a 5% price increase in PJM 
East will cause transactions to be diverted to PJM East on 100% of the days (PECO St. 
11-R at 31-34). 
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• Even Dr. Carpenter's price data shows that price separation during winter peak demand 
periods does not always reach the 5% level. His Table 2 on page 15 of his Surrebuttal 
Testimony shows that the average price separation for the entire winters of 2001/02 and 
2002/03 was less than 5% (PGW St. 1-SR at 15; Tr. at 502). 

The only conclusion that can be drawn from this uncontested price data is that price 

separations between PJM East, New York and New England are sporadic and short-lived. 

Certainly, there is no reason to believe that these price separations would permit sustainable 

price increases in PJM East without drawing a supply response from New York and New 

England that would in turn reduce prices in PJM East. As a result, Dr. Carpenter's geographic 

market is too narrowly drawn. Under an appropriate geographic market, the Joint Applicants 

will not possess market power after the Merger. 

Dr. Carpenter's Inconsistent Application of His Market Definition 

Even accepting Dr. Carpenter's flawed geographic market definition. Dr. Carpenter is 

forced to apply that definition in an inconsistent manner in order to show a market power 

problem. According to Dr. Carpenter, "pipeline capacity capable of serving New York and New 

England should be considered to be in a separate geographic market than the capacity contracted 

to PJM destinations during peak demand periods" (PGW St. 1-SR at 16). Yet, after testifying 

that New York capacity should not be included in a PJM East market calculation. Dr. Carpenter 

proceeds to include in his PJM East market calculation 794 MMcf/d of PSEG capacity that has 

delivery points in the New York market (Id. at 17). 

As Dr. Morris explained at the hearing, PSEG's capacity on the Transco pipeline with 

delivery points north ofthe Linden constraint can command the New York price rather than the 

PJM East price, a fact that he confirmed by looking at actual PSEG sales data (Tr. at 509). 

Therefore, i f Dr. Carpenter's argument that capacity deliverable to New York and New England 
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should be excluded from the PJM East market were to be accepted, the 794 MMcf/d of PSEG 

capacity deliverable north of Linden also would have to be excluded (Tr. at 509-10). 

The impact of excluding the PSEG 794 MMcf/d north of Linden capacity from Dr. 

Carpenter's market concentration is significant. This capacity represents over 15% of the entire 

5,112 MMcf/d PJM East market assumed by Dr. Carpenter. Dr. Hieronymus prepared an 

analysis which shows that, when this capacity is removed from Dr. Carpenter's calculation, the . 

resulting post merger HHI is 1,335, which again is a moderately concentrated market well below 

the 1,800 threshold for defining a highly concentrated market (PECO St. 3-R at 52, Table 5). As 

a result, even if Dr. Carpenter's narrow market definition were accepted, which it should not, 

there would be no market power problem if that definition is applied consistently. 

d. Putting HHI Calculations Aside, Dr. Carpenter Has Not 
Demonstrated a Market Power Problem 

As Dr. Morris explains, it is not enough to show a high HHI level in order to demonstrate 

a market power problem. The HHI analysis is intended to act as a screen to identify situations 

that require further analysis. Therefore, when a screen violation is found, the next step is to 

conduct further analysis of the market to determine whether in fact there really is a market power 

problem (PECO St. 1 l-R at 15-16). Here, the record demonstrates that there is no market power 

problem regardless of the HHI calculation. 

No Spare Capacity During Peak Periods 

Dr. Carpenter's theory as to how the Joint Applicants would exercise market power is 

that they would "withhold gas transportation capacity from the market by not using or releasing 

it" (PGW St. 1 at 22; PECO St. 1 l-R at 14 (market power is exercised by withholding supplies 

from the market)). Yet, during the peak demand periods when Dr. Carpenter theorizes that the 

43 



Joint Applicants will have market power, the Joint Applicants need to use all of their 

transportation capacity to serve their own loads. They therefore cannot withhold their 

transportation capacity during peak periods by not using or releasing that capacity (PECO St. 11-

Rat21). 

While it is correct, as Dr. Carpenter asserts, that there are many days when the Joint 

Applicants' transportation capacity "greatly exceeds the retail gas demands that the merger entity 

will be required to meet" (PGW St. 1 at 22), those are the days when demands are not at their 

peak, and even Dr. Carpenter agrees that the Joint Applicants do not have market power on these 

days (Tr. at 487-88). 

As a result, on those days when Dr. Carpenter asserts the Joint Applicants possess market 

power, they do not have any ability to withhold capacity from the market, and on those days that 

the Joint Applicants have the ability to withhold capacity from the market. Dr. Carpenter 

concedes that they do not have market power. Under either scenario, the Merger cannot create a 

market power problem in the natural gas market. 

Mismatch Between Peak Gas Demand and Peak Electric Demand 

Dr. Carpenter's theory is that the Joint Applicants would increase natural gas prices in 

order to influence the market price for electricity. He asserts that, when natural gas-fired 

generation is at the margin, an increase in natural gas prices will cause the market price for 

electricity to increase (PGW St. 1 at 24-25). 

A problem with this argument is that there is a mismatch between the times of peak 

demand for electricity and natural gas. As Dr. Hieronymus demonstrates, electric prices in PJM 

East peak in the summer when natural gas demand tends to be lower, while natural gas demand 

peaks in the winter when electric prices tend to be lower. This mismatch makes it less likely that 
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the strategy hypothesized by Dr. Carpenter would be successful in increasing the market price of 

electricity (PECO St. 3-R at 50). 

Inability to Withhold Under FERC Open-Access Regulations 

FERC's open-access regulations in any event would prevent the Joint Applicants from 

withholding their capacity. As Dr. Carpenter admits, those regulations require interstate natural 

gas pipelines to offer unused firm capacity on an interruptible basis i f it is not used by the 

shipper that has a firm contract for the capacity (PGW St. 1 at 22). Thus, i f the Joint Applicants 

did not use or release their transportation capacity, that capacity would be made available to third 

parties on an interruptible basis. 

Dr. Carpenter argues, however, that the availability of unused capacity on an interruptible 

basis does not alleviate market power concerns. According to him, interruptible transportation 

capacity is viewed by electric generators as a poor substitute for firm transportation capacity 

(/</.). 

Dr. Carpenter presents no statements by owners of electric generation to support this 

assertion. He has no data on use of interruptible transportation in PJM East, whether by electric 

generators or others. Nor does he explain why a generator that requires firm instead of 

interruptible service would not already have firm service in place rather than depending on the 

use of a firm capacity release from the Joint Applicants. Logically, any generator that has 

chosen not to contract for firm capacity in the hopes that released capacity will be available 

should be willing to use interruptible transportation i f released firm capacity is not available 

(PECO St. 11-R at 34). 

Dr. Carpenter's theory that electric generators do not find interruptible transportation to 

be an acceptable substitute also ignores the fact that other natural gas customers are willing to 
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use interruptible transportation. As long as some customer is using the interruptible 

transportation and the quantity of natural gas reaching the market does not change, then there 

will be no impact on the price of natural gas in the market regardless of who the interruptible 

customer might be (PECO St. 1 l-R at 35). 

Market Oversight 

Finally, Dr. Carpenter ignores the fact that natural gas markets are subject to oversight 

from FERC's OMOI, which routinely oversees natural gas markets for evidence of market abuse. 

Indeed, it was OMOI's predecessor that made the allegations in the El Paso Natural Gas Pipeline 

case that Dr. Carpenter references in his testimony (PECO St. 1 l-R at 50). Given that the 

Energy Policy Act also amended the Natural Gas Act to provide for the same $ 1 million/day 

penalties discussed above under the Federal Power Act, the threat that market manipulation will 

be uncovered by OMOI or other market participants such as PGW itself provides even more of a 

deterrent today against the type of behavior hypothesized by Dr. Carpenter than in the past. 

Similarly, under the Commission's own regulations, PECO submits its purchasing 

practices for Commission review annually under Section 1307(f) of the Public Utility Code. In 

this context, PECO must demonstrate that it has maximized the use of its pipeline capacity for 

the benefit of its customers. Withholding that capacity would run counter to that obligation and 

would be readily transparent. 

e. The Remedies Suggested by Dr. Carpenter Bear No 
Relationship to the Harm He Alleges 

Dr. Caipenter suggests two remedies for the competitive problems that he asserts are 

created by the merger: (1) divestiture ofthe Joint Applicants' natural gas distribution assets; and 

(2) transfer of control over the Joint Applicants' natural gas transportation and storage contracts 

to an independent third party (PGW St. 1 at 20-31). 
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The first of these proposed remedies - divestiture - is clearly too broad. As Dr. Morris 

testified, it is like killing the dog to get at the fleas (Tr. at 510). As Dr. Carpenter conceded, it is 

the Joint Applicants' contract rights, not their natural gas distribution assets, that cause the 

market power problems that he asserts (Tr. at 493). Divestiture of the natural gas distribution 

assets is not necessary to solve a problem that has nothing to do with the ownership of these 

assets (PECO St. 11-R at 51; Tr. at 510). 

The second remedy - the transfer of contract rights to a third party - also represents 

overkill. As Dr. Morris testified, it makes no sense to transfer contract rights that apply for the 

whole year to solve a problem that, at most, occurs only during the small number of days in 

which peak demand conditions cause prices to separate (Tr. at 511). 

Dr. Morris suggested that any concerns the Commission conceivably might have are 

addressed by the fact that the Applicants are not proposing to combine the natural gas 

procurement functions of PSEG and PECO. This means that PSEG and PECO will not be able 

to act in the concerted manner necessary to exercise the market power hypothesized by Dr. 

Carpenter (Tr. at 512). 

In his supplemental testimony. Dr. Carpenter concedes that this maintenance of separate 

gas procurement functions will address the problems he alleges. Dr. Carpenter asserts that the 

Commission cannot rely on this separation because the Applicants have not committed to 

maintain the separation in the future (PGW St. 1-S at 3-4). However, as Ms. Crutchfield 

testifies, the Joint Applicants cannot combine their procurement functions in the future without 

obtaining the Commission's approval (PECO Statement No. 4-R at 40, 42-43; see also 66 Pa. 

C.S. § 2102 (approval of contracts with affiliated interests); 66 Pa. C.S. § 1102(3) (transfer of 

tangible or intangible property)). 
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To clear any lingering concerns on this issue, the Joint Applicants commit that they will 

not combine their natural gas procurement functions after the merger is closed without obtaining 

the Commission's approval. As a result, the Commission will retain full control over whether 

the Joint Applicants will ever be able to combine their gas procurement functions, and can act to 

prevent such a combination if it determines that it is necessary to do so in order to protect 

competition. 

VII. THE QUESTIONS POSED BY VICE CHAIRMAN CAWLEY AND 
COMMISSIONER SHANE ARE APPROPRIATELY ADDRESSED BY THE 
PROPOSED SETTLEMENT 

A. Directed Questions Nos. 1-4 (Economic Development) 

Directed Questions Nos. 1-4 inquire into whether the synergies to be unlocked by the 

Merger could be harnessed to enhance economic development, and they specifically raise the 

prospect of a set-aside of some portion of the nuclear generation to be "virtually" divested 

pursuant to the FERC-approved mitigation plan previously discussed. 

In his supplemental testimony (PECO St. 1-DQ), Mr. O'Brien described in detail PECO's 

existing economic development initiatives. He further noted that comparable programs in 

neighboring states (1) had been implemented on a statewide basis in accordance with legislative 

or commission mandate and (2) were funded by customers or by the state, either through 

surcharges to customers' utility bills or through tax credits granted directly to the utilities 

themselves (Id. at p. 10). Dr. Hieronymus, in turn, explained why a set-aside program of the 

nature apparently envisioned by the Directed Questions could complicate the mitigation plan 

adopted by the FERC, could have the inadvertent effect of increasing the price of energy sold at 

the virtual divestiture auction, and could expose the Commonwealth or a designated competitive 

electric generation supplier to substantial market risk (PECO St. 3-DQ). Finally, Mr. Sidak 

testified that the set-aside raised serious constitutional "takings" issues i f the divested generation 
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were to be appropriated by the State for less than its fair market value, and, on its face, the set-

aside seemed inconsistent with the policy and principles of electric restructuring in Pennsylvania 

(PECO St. 12-DQ). 

To avoid these potential legal and regulatory obstacles, the Settlement (at 1 52) provides 

for PECO to contribute $8.0 million ($2.0 million in each ofthe years 2007, 2008, 2009, and 

2010) to PEDA to be used for energy-related economic development projects and initiatives of 

benefit to the PECO service territory. PEDA will provide to the Commission and the Joint 

Petitioners copies of the report it sends annually to the Governor and the General Assembly so 

that the use of these funds can be monitored. As the DEP observed (Department Of 

Environmental Protection's Statement In Support Of The Joint Petition For Settlement, p. 3), 

these dollars, coupled with other funding made available by the Settlement, ".... will promote the 

use of efficient, clean and diverse energy technologies in Pennsylvania that will contribute to the 

welfare of Pennsylvania's citizens and to the continued economic prosperity ofthe 

Commonwealth." 

B. Directed Question No. 5 (Consolidation Of PECO, PSE&G and PGW 
Gas Operations) 

Directed Question No. 5 asks the parties to consider the viability of combining the natural 

gas operations of PECO, PSE&G and PGW into a "profitable, shareholder owned, public utility, 

assuming a revenue stream from off system sales from an LNG facility, and separate resolution 

of the problem of a billion dollar debt." 

1. The Settlement Provides A Procedural Mechanism For 
Exploring The Issues Raised By Vice Chairman Cawley And 
Commissioner Shane 

PECO is cognizant of the financial and operational difficulties faced by PGW and is 

certainly willing to explore, with the Commission, possible solutions to PGW's problems. At the 
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same time, and as Mr. O'Brien noted, Directed Question No. 5 cannot be answered "... without 

extensive further investigation; an understanding ofthe transaction terms upon which Exelon and 

PGW would agree; and the regulatory treatment that would be accorded a host of difficult 

issues" (PECO St. 1-DQ, p. 3). 

The Joint Petitioners concurred in Mr. O'Brien's assessment and, for that reason, have 

recommended in the Settlement (at 1 55) that, i f the Commission desires to pursue this matter, it 

do so in the context of a separate fact-finding investigation following the consummation of the 

Merger. PECO believes that such a proceeding could serve a valuable function in terms of 

identifying issues and gathering the information needed to determine whether the contemplated 

combination of gas operations would be in the public interest (PECO St. 1-DQ at p. 16). 

Moreover, Mr. O'Brien pledged to work with the Commission and all interested parties to define 

the scope and anticipated timeline of such an investigation (Id. at 16). 

It is unclear, at this point, whether any party opposes this aspect ofthe Settlement. On 

the one hand, the City acknowledged its desire to "create 'facts on the ground' before deciding 

an issue of great interest to the City and others within PECO's service territory" and stated that 

"[t]he Settlement, or at least the merger, should not impede consideration of this matter, but 

should instead provide meaningful progress towards this important potential benefit to the 

public" (City's Comments at p. 2). PGW witness White similarly opined that the possible 

consolidation of gas operations warranted "further study" (Tr. 549) to determine if it would be 

"in the best interests ofthe citizens of southeastern Pennsylvania" (Tr. 588). The separate 

investigation proposed by the Settlement would seem to meet the needs of both parties. 

Yet, on the other hand, both PGW and the City suggest that the Commission should delay 

this proceeding to allow for study and resolution of the PGW issues (City's Comments at p. 7). 
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PECO and PSE&G would, of course, vigorously oppose any attempt to delay or condition 

merger approval upon the resolution of PGW's ongoing problems. While Section 1103(a) ofthe 

Code empowers the Commission to "impose such conditions as it may deem to be just and 

reasonable," Pennsylvania's Appellate Courts have made it clear that the Commission may not 

exercise that authority to accomplish indirectly that which it cannot do directly. See, e.g.. 

Western Pennsylvania Water Co. v. Pa. P.U.C, 471 Pa. 347, 370 A.2d 337 (1977) (Since the 

Commission lacks the authority to order a utility to extend its service territory involuntarily, it 

cannot exercise equivalent authority by attaching a condition to a certificate of public 

convenience). This is relevant because there is no independent or legal basis for the Commission 

to compel PECO either to acquire PGW or to divest its gas operations. 

2. The Record In This Proceeding Confirms That Additional 
Study Is Required 

a. Numerous Issues Have Been Raised by the Parties and the 
Directed Question Itself That Would Need To Be Addressed 

Directed Question No. 5 contemplates a significant, and potentially very complicated, 

corporate transaction that, under the best of circumstances, would entail months of due diligence, 

extensive negotiations, and a lengthy regulatory approval process potentially involving many 

Federal and State agencies. Moreover, entities and people that are not parties to this proceeding, 

such as PECO's suburban customers and their representatives, likely would want to participate in 

any proceeding that would, at its heart, require some affiliation with PGW's operations and, 

therefore, those potentially interested parties should be afforded notice of a proceeding in which 

such a proposal is being considered in a public forum. For those reasons, most parties appear to 

agree that the current merger proceeding does not provide an appropriate platform to examine, in 

a meaningful way, the many issues that would have to be addressed. 
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PECO has agreed to participate in such a proceeding after the Merger has closed to 

address the viability of consolidating the gas operations of PECO, PSE&G and PGW into a 

"profitable, shareholder owned, public utility." Conceptually, the "shareholder owned, public 

utility" could either be a newly formed and independent corporate entity (the spin-off scenario) 

or an entity owned and operated by Exelon (the acquisition scenario). PECO asked Mr. Todd J. 

Jirovec of Booz Allen Hamilton to perform an initial assessment of these two possible deal 

structures. Based on Mr. Jirovec's uncontested analysis, a spin-off of the PECO and PSE&G gas 

properties would not be in the public interest, but rather "would create significant diseconomies 

and cause operating costs to increase relative to the current organizational and cost structures" 

(PECO St. 13-DQ at p. 7).— More specifically, Mr. Jirovec estimated that the revenue 

requirement of the stand-alone business would increase by approximately $250 million per year 

and that PECO's and PSE&G's electric divisions would experience lost economies totaling an 

additional $ 150 million per year (Id. at p. 8). Notably, any synergies that could be achieved by 

rolling PGW's gas operations into the combined entity could only fall far short of offsetting 

these cost increases (Id. at p. 9). The impact of the lost synergies would be felt by all PECO 

customers, including PECO's electric customers in the City of Philadelphia as well as suburban 

Philadelphia. 

Under the acquisition scenario, Exelon would purchase the assets and business of PGW 

and combine them with its post-Merger gas operations. Mr. Jirovec identified a number of areas 

where he believed savings could be generated, but he also noted possible constraints that would 

have to be carefully evaluated - e.g., PGW's existing collective bargaining agreements, capital 

structure and tax differences, and PGW's collection problems (i.e. the uncollectible accounts) 

— As Mr. Jirovec explained, the common customer base for gas and electric service allows PECO and 
PSE&G to achieve economies of scale in the areas of customer service, meter reading, bill processing and 
field operations (PECO St. 13-DQ, p. 7). 
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(Id. at pp. 10-15). Moreover the viability and potential profitability ofthe acquisition scenario 

would depend, in part, on the purchase price that the parties were able to negotiate and the 

ratemaking treatment accorded thereto. Because of these uncertainties and limitations on the 

data that was available to him, Mr. Jirovec was unable to offer an opinion as to whether Exelon's 

acquisition of PGW would be in the public interest. 

Similarly, PECO's President, Denis O'Brien, and other witnesses testified concerning the 

numerous issues that would need to be examined in any evaluation of whether the consolidation 

of PGW with the gas operations of PECO and PSE&G would be viable (PECO St. 1-DQ at pp. 

14-15; OCA St. 1 Supplemental). These issues involve typical due diligence questions that must 

be examined in the context of any transaction involving the potential acquisition or consolidation 

of two or more public utilities. Because this proceeding cannot afford a reasonable opportunity 

to examine those issues, a separate proceeding initiated after the closing ofthe Exelon-PSEG 

merger would be a possible, albeit unusual, forum to address those issues. 

b. PGW's "Preliminary Analysis" Is Incomplete And Built On 
Unsupported And Unrealistic Assumptions 

PGW sidestepped the hypothetical posed by Directed Question No. 5 - namely, the 

creation of a "profitable, shareholder owned public utility" to house the gas properties of PECO, 

PSE&G and PGW. Instead, its witness, Mr. White, suggested the possible consolidation of the 

PECO and PGW gas operations in a not-for-profit Pennsylvania "state authority or similar 

entity" (PGW St. 2 at p. 5). On the strength of what he characterized as "a preliminary analysis," 

Mr. White surmised that such a structure "could be viable" (Id. at p. 3). 

As an initial matter, the Joint Applicants respectfully submit that Mr. White's testimony 

should be accorded little, if any, weight. Although Mr. White is, undeniably, a talented and 

experienced gas system operator, he acknowledged that: he had no expertise when it came to the 
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purchase or sale ofbusiness units or assets (Tr. 527); had never participated in a synergy study 

involving the merger of formerly separate utilities (Tr. 528); was generally unfamiliar with his 

suggested "state authority" structure or what it entailed (Tr. 528, 530); and could not speculate as 

to whether PGW's owner, the City, would politically support the solution through its elected 

legislative and executive representatives, the City Council and Mayor, let alone whether the State 

legislature or the Governor would pass and sign the necessary legislation to support the billions 

of dollars in loans necessary for this solution (Tr. 550). In addition, Mr. White admitted that he 

was unaware that the Joint Applicants had performed their own synergy study (Tr. 540-41) and 

that he had not to read the testimony of Messrs. Amdt and Jirovec as it related to a possible 

divestiture of PECO's gas operations and a consolidation with PGW (Tr. 543). 

Beyond these shortcomings, Mr. White's cross-examination revealed that the 

"preliminary analysis" on which he relied had not been conducted by him or under his 

supervision or control (Tr. 533) and, in fact, was replete with unsupported and unrealistic 

assumptions. Most glaringly, the PGW study presumed that PECO would part willingly with its 

gas assets for between $1.1 and $1.2 billion, a figure barely in excess of their net depreciated 

book value. Mr. White offered no support for this assumption and, in fact, admitted that PGW 

had conducted no study of the fair market value of PECO's gas system (Tr. 541; PECO Cross-

Exam. Ex. 5). Mr. White did make clear that PGW could not afford to pay fair market value and 

suggested that PECO accept "appropriate value" instead (Tr. 546): 

Q. Mr. White, you indicated earlier that there was an appropriate 
market value that would be paid for the PECO Gas assets. Is there a 
difference between appropriate market value and fair market value 
in your mind? 

A. Obviously we couldn't get into a bidding war because once the price 
would be at a level that would be so exorbitant that it wouldn't make 
sense, wouldn't allow us to have 1.5 coverage, that an appropriate 
level would be a level that would sufficiently compensate PECO for 
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the assets and at the same time would allow the authority to function 
with a 1.5 coverage. 

Apparently Mr. White's view of "appropriate value" is the value that PGW can afford to pay and 

still make the "state authority" structure viable under its "preliminary analysis": 

We have assumed and included a favorable acquisition price for the gas 
system. The model, as currently developed, does not indicate a great deal 
of room for a higher price, or the possible impact if the sale becomes the 
subject of a bidding war. 

(PECO Cross-Exam. Ex. 4, p. 7).— Plainly, even if PECO decided to sell its gas operations (or 

was ordered to do so), then it would sell them to the highest bidder and not simply for an amount 

that would be convenient for PGW. 

With regard to the two specific issues alluded to by Directed Question No. 5, namely (1) a 

possible revenue stream from a new "LNG facility" and (2) PGW's billion dollar debt 

"problem," Mr. White's responses demonstrated that solutions to these issues were not imminent 

or easily achievable. Instead, in some respects, Mr. White's testimony could fairly be 

characterized as equivocal and evasive. For example, Mr. White testified that it would be 

"premature" to offer any opinion as to the LNG project's political or regulatory viability and that 

it would, therefore, be equally "premature" to assume that the project would yield any benefits 

(Tr. 557). In fact, when asked about the project's potential benefits, Mr. White indicated that he 

was "not at liberty to discuss [them]" and flatly refused to answer any questions about project 

specifics (Tr. 565). Similarly, Mr. White had little to add concerning the billion dollar debt 

"problem," other than to note that the "state authority" presumably would have to issue another 

billion dollars of debt or more to finance the acquisition of PECO's gas operations (Tr. 547-59). 

It goes without saying that what is "favorable" to PGW might well be unacceptable to PECO. As Mr. 
White agreed (Tr. 547), PECO management undoubtedly would seek to maximize the value received for its 
gas operations, whether from PGW, the City or some other third party. 
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In other words, a "state authority" model that includes PECO's gas customers might well convert 

23 a billion dollar debt problem into a multi-billion dollar debt problem. 

c. On Its Face, Any Affiliation with PGW May Be Contrary To 
PECO's Duty To It Customers 

Putting all these uncertainties aside, one must seriously question why the divestiture of 

PECO's gas operations and the formation of a "state authority" would be in the best interests of 

PECO's customers or the public in general.— 

On the financial side, Mr. White admitted on cross-examination that: PGW once again 

faces a looming liquidity crisis; that credit agencies rate its bonds at BBB-, just above junk bond 

status (Tr. 511); and that the rating agencies have not further reduced PGW's rating only because 

they assume continued repayment forgiveness of tens of millions in City loans and annual 

payment obligations. 

On the operational side, PGW's infrastructure appears to be in an equally tenuous 

condition. Mr. White conceded that just five months ago he personally testified that (Tr. 573): 

PGW has an aged distribution system comprised primarily of cast iron 
main. Its supplemental gas facilities are nearing the end of useful life. The 
fleet is the oldest when benchmarked against other utilities, and many of its 
basic facilities have been ignored and are in need of repair.— 

25 

In terms of timing, Mr. White noted that City Council review and approval of the LNG project would likely 
not occur until the late winter or early spring of 2006, following which he would anticipate an eighteen-
month FERC review process and that the anticipated in-service date for the terminal is 2009 (Tr. 558). 
PECO further believes that the creation of a "state authority" would require enacting legislation. 

While PGW touts the fact that the municipal authority would not have to pay many types of taxes, it 
ignores that this proposal would strip the Commonwealth of significant tax revenues (e.g., state income 
taxes, capital stock taxes), which dollars undoubtedly would have to be replaced through other means such 
as "payments" by the authority or an added burden on other taxpayers (Tr. 588-590). 

Under cross-examination, Mr. White initially denied the substance of this quote (Tr. 573). However, when 
it was pointed out that the words were his own, Mr. White changed course and tried to suggest that recent 
events made him more optimistic about PGW's situation (Tr. 575-576). Mr. White then pointed to a 
consultant's report as evidence that PGW's infrastructure was in somewhat better shape than his recent 
testimony would suggest. The problem with Mr. White's explanation, however, is that the consultant's 
report that he relies upon pre-dates his March 2005 testimony. Thus, one would assume that Mr. White 
already considered the report when he testified in March 2005. 
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PGW's customer service operations also sadly mirror the tenuous condition of its 

finances and its unhealthy infrastructure. As Mr. White admitted, PGW is under PUC order to 

answer its customer calls within 30 seconds 80% of the time. Its actual performance never has 

met this threshold and has hovered at 27% for months at a time. Mr. White testified that PGW 

deliberately sacrificed its call center performance so that it could increase collections. Mr. White 

attempted to explain how PGW's customers actually preferred that PGW committed resources to 

collections over answering their telephone calls (Tr. 581). 

PGW's state authority structure offers nothing to PECO customers to compensate them 

for affiliating with PGW's troubled finances, suspect infrastructure and deficient customer 

service performance. PGW offers a "possible" rate freeze for three years. However, PECO's 

gas customers already have enjoyed nearly 20 years of base rate stability since 1987 - a record 

that Mr. White described as "almost unbelievable" (Tr. 555). In contrast, PGW customers have 

had multiple base rate increases during that same period, the last of which occurred in 2003 (Tr. 

555). Furthermore, PGW's rates are higher across the board than PECO's rates for comparable 

gas service (PECO St. 13-DQ, p. 15). 

To return to the point, while the Commission's directed question is worthy of discussion 

outside the context ofthe Merger at issue, the simple truth is that PGW remains a financially 

marginal enterprise, the basic facilities of which have been - to use Mr. White's own words -

"ignored" for years (Tr. 573). The answer to PGW's problem is not to create an even larger 

problem under a state authority or PGW's leadership. Likewise, the answer is not to try to solve 

PGW's problems on the backs of PECO and its existing customers by trying to compel PECO to 

acquire PGW. PGW's and the City's efforts to leverage unwarranted market power claims to 

force such a fix should not be countenanced. 
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As Directed Question No. 5 correctly identifies, the LNG and debt issues must be 

resolved, but have not been. Further, there must be acceptance that any viable combination of 

these entities likely will require substantial job reductions, other difficult financial decisions by 

PGW's current owner, a commitment by the new owner to resolve PGW's service quality and 

operational problems that is aided by a cooperative and supportive attitude by all stakeholders, 

and potentially a curtailment of some of PGW's present discounted rate programs. Without a 

solution to these issues and others, PGW, standing alone or in any combination, will continue to 

falter both financially and operationally, and its customers will continue to suffer from high rates 

and poor customer service quality. 

In conclusion, the answer to PGW's problems lies in real political and regulatory 

leadership that deals with the difficult labor, financial, rates and LNG issues that must be 

resolved in order to turn PGW around. As Mr. O'Brien makes clear, PECO does not rule out a 

possible acquisition of PGW at some point in the future, but there must be, in the first instance, a 

process to understand and address these problems.— Quick fix solutions that avoid these difficult 

decisions or attempt to foist the problem onto PECO, its customers, or any other company will 

simply result in larger problems. PECO and the other Joint Petitioners have expressed their 

willingness to work together with the Commission and PGW to begin to address these questions 

(Settlement % 55). However, this is not the appropriate proceeding in which to do so. 

Presumably, i f PGW's problems were addressed, there would be more buyers interested in PGW, allowing 
PGW's owner, the City, to obtain the greatest value for these assets. 
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V I I I . CONCLUSION 

WHEREFORE, for the reasons set forth above, PECO Energy and Public Service Electric 

and Gas Company request that the Administrative Law Judge approve the Joint Petition For 

Settlement, filed September 12, 2005, without modification and deny the relief sought by the 

non-signatory parties. 
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APPENDIX A 

THE JOINT APPLICANTS' 
PROPOSED FINDINGS OF FACT 

1. On December 20, 2004, Exelon Corporation (Exelon), the parent of PECO Energy 

Company (PECO), entered into an Agreement and Plan of Merger (Merger Agreement) with 

Public Service Enterprise Group Incorporated (PSEG), the parent of Public Service Electric and 

Gas Company (PSE&G) (Joint Application, Ex. C). 

2. Pursuant to the terms of the Merger Agreement, PSEG would merge with, and 

into, Exelon (the Merger) (Joint Application, Ex. C). 

3. In order to obtain the approval of the Pennsylvania Public Utility Commission 

(PUC or Commission), i f such approval is required, PECO and PSE&G (collectively, Joint 

Applicants), on February 4, 2005, filed the Joint Application Of PECO Energy Company And 

Public Service Electric and Gas Company For Approval Of The Merger Of Public Service 

Enterprise Group Incorporated With And Into Exelon Corporation (Joint Application). 

4. PECO is a Pennsylvania corporation that provides electric and natural gas service 

in Southeastern Pennsylvania (Joint Application, p. 2). 

5. PECO is a "public utility,'* a "natural gas distribution company" (NGDC) and an 

"electric distribution company" (EDC) as those terms are defined, respectively, in Sections 102, 

2202 and 2803 ofthe Public Utility Code (66 Pa. C.S. §§102, 2202 and 2803) (Joint Application, 

p. 2). 

6. PECO has turned over the operational control of its electric transmission system 

to the PJM Interconnection, LLC (PJM), which is the Regional Transmission Organization 



(RTO) approved by the Federal Energy Regulatory Commission (FERC) for a centrally 

dispatched control area comprising all or parts of twelve states and the District of Columbia 

(Joint Application, p. 2). 

7. Exelon is a Pennsylvania corporation, and its common stock is publicly traded on 

the New York Stock Exchange (Joint Application, p. 3). 

8. Pursuant to this Commission's Order entered June 22, 2000 at Docket No. A-

00110550F0147 (2000 Unicom Merger), PECO became a wholly owned subsidiary of Exelon. 

Concurrent with that transaction, Unicom Corporation (Unicom), the parent of Commonwealth 

Edison Company (ComEd), was merged with and into Exelon (Joint Application, p. 3). 

9. As a consequence ofthe PECO-Unicom merger, ComEd became a subsidiary of 

Exelon. Currently, PECO and ComEd are second tier subsidiaries of Exelon through their 

immediate parent, Exelon Energy Delivery Company, LLC (Exelon Energy Delivery) (Joint 

Application, p. 3). 

10. As part of the corporate realignment that established the holding company 

structure, PECO and ComEd transferred their generation assets, other non-regulated enterprises 

and business service functions, respectively, to separate corporations that also became wholly 

owned subsidiaries of Exelon (Joint Application, p. 3). 

11. Currently, Exelon, through it subsidiaries, operates in three primary business 

segments, which have been denominated Energy Delivery, Generation, and Enterprises, and, 

through Exelon Business Services Company, provides business services to the consolidated 



group. Enterprises, which is an infrastructure and electrical contracting business, is in the 

process of winding down (Joint Application, p. 3). 

12. Exelon's energy delivery business is conducted through PECO and ComEd (Joint 

Application, p. 3). 

13. ComEd is headquartered in Chicago and provides electric service in Northern 

Illinois and, through a subsidiary, provides electric transmission service in portions of Indiana 

(Joint Application, p. 4). 

14. ComEd is a "public utility" under the Illinois Public Utilities Act and, therefore, is 

subject to regulation by the Illinois Commerce Commission (ICC) (Joint Application, p. 4). 

15. On April 1, 2003, ComEd received approval from the FERC to transfer 

operational control of its transmission assets to PJM, which occurred in May 2004 (Joint 

Application, p. 4). 

16. Exelon's generation business consists of (1) electric generating facilities with a 

total capacity of 34,467 Megawatts (MW) that Exelon Generation Company, LLC (Exelon 

Generation) owns or has under contract; (2) wholesale energy marketing operations (Power 

Team); and (3) as of January 1, 2004, the competitive retail sales business of Exelon Energy 

Company (Joint Application, p. 4-5). 

17. The competitive retail sales business of Exelon Energy Company is not in PJM 

East (PECO Ex. WHH-1 at Ex. J-l at 14). 



18. Exelon Generation has ownership interests in 11 nuclear generating stations, 

consisting of 19 units with 16,943 MW of capacity, which is the largest fleet of nuclear units in 

the United States (Joint Application, p. 4). 

19. PSE&G is a New Jersey corporation that provides electric and natural gas service 

(Joint Application, p. 5). 

20. PSE&G is headquartered in Newark and, like PECO and ComEd, has turned over 

operational control of its electric transmission system to PJM (Joint Application, p. 5). 

21. PSE&G's service territory comprises a corridor running diagonally across New 

Jersey from the southwest to the northeast and encompasses most of New Jersey's largest 

municipalities, including its six largest cities (Joint Application, p. 5). 

22. As a consequence of its fractional ownership interest in an electric transmission 

line that runs from the Conemaugh Generating Station to the Maryland border, PSE&G holds a 

certificate of public convenience issued by this Commission (Joint Application, p. 5). 

23. PSE&G's certificate, which was issued on April 24, 1968 at Docket No. 94234, 

provides that it "shall confine and restrict its operations to the construction, maintenance, repair, 

replacement, and removal of the proposed electric transmission line" (Joint Application, p. 5). 

24. PSE&G is not authorized to serve, and does not serve, any customers in 

Pennsylvania (Joint Application, p. 5). 

25. PSEG, the parent company of PSE&G, is a New Jersey corporation (Joint 

Application, p. 6). 



26. The common stock of PSEG is publicly traded on the New York Stock Exchange 

(Joint Application, p. 6). 

27. PSEG has four principal first-tier subsidiaries: PSE&G, PSEG Power LLC (PSEG 

Power), PSEG Energy Holdings LLC (PSEG Energy Holdings), and PSEG Services Corporation 

(PSEG Services) (Joint Application, p. 6). 

28. PSEG Power is a wholesale energy supply company that operates through three 

principal subsidiaries: PSEG Nuclear LLC (PSEG Nuclear), which owns and operates nuclear 

generating stations; PSEG Fossil LLC (PSEG Fossil), which develops, owns and operates 

domestic fossil generating stations; and PSEG Energy Resources & Trade LLC (PSEG ER&T) 

(Joint Application, p. 6). 

29. PSEG Power's generation portfolio consists of approximately 18,000 MW of 

installed capacity (Joint Application, p. 6). 

30. PSEG ER&T purchases virtually all of the capacity and energy produced by 

PSEG Power and markets electricity, capacity, ancillary services and natural gas products on a 

wholesale basis (Joint Application, p. 6). 

31. No PSEG entity engages in the retail marketing of electricity or natural gas 

(PECO Ex. WHH-1 at Ex. J-l at 14). 

32. PSEG Energy Holdings has pursued investment opportunities in energy markets 

through its direct wholly-owned subsidiaries (Joint Application, p. 7). 



33. PSEG Services provides management and administrative services to PSEG and its 

subsidiaries, including legal, human resources, information technology, financial, and corporate 

governance services (Joint Application, p. 7). 

34. Under the terms ofthe Merger Agreement, PSEG will merge with and into Exelon 

(Joint Application, Ex. C). 

35. Each PSEG shareholder will be entitled to receive 1.225 shares of Exelon 

common stock for each PSEG share held, with cash paid in lieu of any fractional shares (Joint 

Application, p. 7). 

36. Following the Merger, the existing shareholders of Exelon will represent 

approximately 68%, and the former shareholders of PSEG will represent approximately 32%, of 

the shareholders of the post-Merger Exelon (Joint Application, p. 7; PECO St. 6-R, p. 6). 

37. Exelon will be the surviving company and, as such, will remain the corporate 

parent of PECO and all other current Exelon subsidiaries, and will become the ultimate corporate 

parent of PSE&G and all other PSEG subsidiaries (Joint Application, p. 7; PECO St. 6-R, p. 6). 

38. Following the Merger, Exelon will change its name to Exelon Electric & Gas 

Corporation (EEG) (Joint Application, p. 7). A diagram depicting EEG's post-Merger corporate 

structure was provided as Exhibit D to the Joint Application. 

39. The Merger will not change the ownership of PECO. Both before and after the 

Merger, all of PECO's common stock will be owned by Exelon Energy Delivery. Both before 

and after the Merger, all of Exelon Energy Delivery's common stock will be owned by Exelon 

(Joint Application, pp. 7-9; PECO St. 6-R, pp. 5-6). 



40. Prior to the Merger, no person or group acting in concert controls at least 20% of 

the voting interest in Exelon (Joint Application, pp. 7-9, 11-12; PECO St. 6-R, pp. 5-6). 

41. After the Merger, no person or group acting in concert will control at least 20% of 

the voting interest in Exelon (Joint Application, pp. 7-9, 11-12; PECO St. 6-R, pp. 5-6). 

42. Exelon's pre-Merger shareholders will own 68% of the outstanding common 

stock of EEG (the post-Merger surviving corporation) after the Merger (Joint Application, pp. 7-

9, 11-12; PECO St. 6-R, pp. 5-6). 

43. Mr. John W. Rowe, the current Chairman, Chief Executive Officer and President 

of Exelon, will serve as Chief Executive Officer and President of EEG following the Merger 

(Joint Application, p. 9). 

44. Mr. E. James Ferland, the current Chairman, Chief Executive Officer and 

President of PSEG, will become the non-executive Chairman of the EEG board of directors after 

the Merger and will serve in that capacity until March 31, 2007 unless he leaves the board 

sooner. When Mr. Ferland's tenure ends, EEG's Chief Executive Officer will be appointed 

Chairman (Joint Application, p. 9). 

45. Mr. Denis P. O'Brien, the current President of PECO, will remain in that position 

and will continue to be responsible for PECO's day-to-day operations (Joint Application, p. 9). 

46. This proceeding was initiated on February 4, 2005 by the filing ofthe Joint 

Application . 



47. Along with the Joint Application and its attachments, PECO and PSE&G 

submitted Statement Nos. 1-3 and accompanying exhibits consisting ofthe direct testimony of 

Denis P. O'Brien, President of PECO, William D. Amdt, Senior Vice President, Financial 

Operations, for Exelon, and William H. Hieronymus PhD., Vice President of Charles River 

Associates, Incorporated. 

48. PECO provided customer and public notice of the filing (Joint Application, p. 24). 

49. PECO notified its customers by bill inserts and also served copies of its filing on 

the Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), the Office of Small 

Business Advocate (OSBA) and the Philadelphia Area Industrial Energy Users Group (PAIEUG) 

(Joint Application, p. 24). 

50. PECO also served notice ofthe filing on all of the active parties to the 2000 

Unicom Merger proceeding and all active parties to PECO's natural gas restructuring proceeding 

at Docket No. R-00994787. 

51. As directed by Secretarial Letter dated February 8, 2005, the Joint Applicants 

published notice ofthe proposed Merger in the Philadelphia Inquirer during the week of 

February 14, 2005. 

52. On February 19, 2005, a notice of the filing of the Joint Application was 

published in the Pennsylvania Bulletin, which allowed interested parties until March 7, 2005 to 

file protests and petitions to intervene. 

53. Twenty-two parties filed protests or petitions to intervene in response to the 

Commission's Order. In addition, the OTS entered its appearance. 



54. The Commission assigned this matter to Administrative Law Judge Marlane R. 

Chestnut (ALJ) to conduct hearings and issue an Initial Decision. 

55. On March 29, 2005, a Prehearing Conference was held in Philadelphia at which 

various procedural matters were addressed, including the establishment of a schedule for filing 

testimony, hearings and briefing. 

56. The Joint Applicants have responded to approximately 1,000 interrogatories and 

requests for production of documents. 

57. Depositions and informal discovery sessions have been conducted. 

58. Public input hearings were held in Philadelphia on June 30, 2005. 

59. In addition, thirteen parties filed testimony and related exhibits addressing various 

aspects of the proposed Merger. 

60. By Secretarial Letter dated July 15, 2005, the parties were directed to respond to a 

series of questions (Directed Questions) posed by Vice Chairman James H. Cawley and 

Commissioner Bill Shane. 

61. The first four Directed Questions inquired into whether the synergies to be 

unlocked by the Merger could be used to enhance economic development, and they specifically 

raised the issue of a "set aside" of "virtually divested generation" to be dedicated to that purpose. 

62. The fifth Directed Question asked the parties to consider the feasibility of 

combining the natural gas operations of PECO and PSE&G with the operations ofthe 

Philadelphia Gas Works (PGW) in a viable, profitable, shareholder-owned public utility. 



63. The procedural schedule was revised to afford the parties an opportunity to 

respond to the Directed Questions. 

64. On July 29, 2005, the Joint Applicants filed the rebuttal testimony and related 

exhibits of twelve witnesses. 

65. Rebuttal statements were also submitted by the OCA and OSBA. On August 26, 

2005, surrebuttal testimony and related exhibits were filed by eleven parties. 

66. On August 26, 2005, the Joint Applicants and ten other parties filed supplemental 

testimony and related exhibits responding to the Directed Questions. 

67. On September 12, 2005, a Joint Petition for Settlement (Joint Petition) was filed 

with the Commission containing, inter alia, the terms of the settlement (Settlement) reached by 

PECO, PSE&G, OTS, OCA, OSBA, the Department of Environmental Protection (DEP), 

Citizens for Pennsylvania's Future and the two named individuals that joined in its Protest and 

Petition to Intervene (PennFuture), the Action Alliance of Senior Citizens of Greater 

Philadelphia (Action Alliance), the Association of Community Organizations for Reform Now 

(ACORN), the Tenants' Action Group (TAG), the Energy Coordinating Agency of Philadelphia, 

Inc. (ECA), PAIEUG, The Reinvestment Fund/Sustainable Development Fund (TRF) and State 

Senator Anthony H. Williams (collectively. Joint Petitioners). 

68. By letter dated September 13, 2005, the Exelon Utility Coordinating Council, 

International Brotherhood of Electrical Workers Locals 614 and 777 and Frank Kuders 

(collectively, Labor Parties) submitted a letter to the ALJ and the Commission's Secretary stating 

that they do not oppose the Joint Petition. 
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69. Four parties continued to oppose Commission approval of the Merger absent 

additional conditions: the PPL Companies (PPL Electric Utilities Corporation, PPL Energy Plus 

and various affiliated limited liability companies that own generation in PJM), the FirstEnergy 

Companies (Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania 

Power Company and FirstEnergy Solutions Corp.), the Philadelphia Gas Works (PGW) and the 

City of Philadelphia (City). 

70. Evidentiary hearings were held in Philadelphia on September 22, 23 and 26, 2005. 

71. The Merger will create the following affirmative benefits for the customers and 

employees of PECO and for the public generally, which, individually and in total, are substantial 

in nature (PECO St. 1, pp. 6-8): 

A. The Merger will increase the scale, scope and geographic diversity of the 

combined entity's energy delivery business, which, in turn should strengthen the balance 

sheet of EEG and provide continued access to capital at favorable rates. 

B. As a result of the Merger, PECO will benefit from sharing best practices 

with PSE&G. 

C. The Merger will create the opportunity to achieve meaningful cost savings 

through sharing of best practices, elimination of duplicative functions and improved 

operating efficiencies, which have been quantified in a synergy study presented by the 

Joint Applicants. 

D. The Merger will help to promote competition in retail energy markets. 

72. The terms ofthe Joint Petition ensure that the affirmative public benefits the 

Merger will achieve will have an immediate beneficial impact on PECO's customers, the 
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economy of PECO's service area and the Commonwealth in the following principal respects 

(PECO St. 1-S): 

A. The Settlement provides for $120 million of rate reductions over a four-

year period commencing approximately one month after the Merger is consummated. 

These reductions are made possible, in substantial part, by the projected synergies the 

Merger is expected to produce within PECO's regulated operations. 

B. The Settlement caps PECO's transmission and distribution (T&D) charges 

until December 31, 2010. 

C. PECO agrees that expenses attributable to achieving Merger-related 

synergies will be amortized by the end ofthe T&D rate cap period and will not be 

deferred or claimed in a subsequent rate case. 

D. The Merger will create the opportunity to achieve cost savings in PECO's 

regulated operations through the sharing of best practices, purchasing economies and the 

elimination of duplicative functions which, in turn, will mitigate future distribution rate 

increases. 

E. The Settlement provides that the provisions ofthe settlement of 

Application Of PECO Energy Company Pursuant To Chapters 11, 19, 21, 22 and 28 of 

the Public Utility Code, Docket No. A- l 10550F0147 (June 22, 2000) (2000 Unicom 

Merger Settlement) for sharing the risk of future increases in the costs of 

decommissioning PECO's pre-existing nuclear units will remain in effect and reaffirms 

PECO's commitment not to seek recovery of decommissioning costs associated with any 

nuclear units it did not own as of December 31,1999. 
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F. As part ofthe Settlement, PECO commits to a Quality of Service Plan 

designed to maintain or improve reliability and the quality of customer service provided 

by PECO during the five-year period from January 1, 2006 through December 31, 2010 

by establishing performance thresholds, reporting requirements and enforcement 

mechanisms for non-compliance. In addition, PECO commits to address issues that may 

arise in the ftiture involving the implementation of a new common customer information 

and billing system. 

G. The Settlement provides for substantial enhancements to PECO's 

universal service programs including: (1) paying $500,000 per year from 2007 through 

2010 to the Matching Energy Assistance Fund; (2) increasing to 650 kWh the monthly 

usage levels eligible for discounts under CAP Rates B, C, D and E; (3) committing to 

spend $1.2 million on additional CAP enrollment outreach; (4) enhancing, stream-lining 

and simplifying the CAP application and recertification process; (5) providing $400,000 

to community based organizations (CBOs) for CAP outreach and referrals; and (6) 

conducting at least four training sessions annually to educate CBOs on the availability 

and operation of the CAP Rate Program. 

H. The Settlement provides that PECO will: (1) contribute $12.0 million to 

the Pennsylvania Energy Development Authority (PEDA) to fund renewable energy, 

energy efficiency and energy conservation programs; (2) contribute $7.2 million to the 

Sustainable Development Fund; and (3) support new customer-friendly net metering and 

interconnection rules. 

I . The Joint Petition contains inter-related provisions designed to protect 

PECO's customers from risks associated with unregulated affiliates and cross-
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subsidization. These include provisions on the determination of PECO's cost of capital 

for ratemaking purposes; limitations on PECO's ability to financially assist unregulated 

affiliates; notice requirements for dividends and other transfers of retained earnings; 

accounting controls and procedures for allocating overheads and costs of jointly-used 

property and personnel; limitations on claiming rate cap exceptions based on increases in 

affiliates' power costs; and access to books, records, personnel, annual reports and 

reports to analysts. 

J. The Settlement provides that PECO: (1) will maintain the corporate 

headquarters for its distribution business in Philadelphia through at least December 31, 

2010; (2) will fund charitable giving and sponsorships at a level of at least $3.0 million 

per year for 2007 through 2010; and (3) will not reduce field forces and limit reductions 

in other positions in accordance with specified criteria. 

K. The Settlement provides that PECO will contribute $8.0 million over four 

years to PEDA to be used for energy-related economic development projects and 

initiatives of benefit to the PECO service territory. 

L. The Settlement will create a wholesale electricity market reporting and 

monitoring mechanism to remain in place through 2012. The market monitoring 

provisions will give the Commission and Joint Petitioners information regarding price 

differentials between relevant markets and submarkets, which they can use to assess price 

trends and possible market power issues. 

73. The Settlement achieves a fair balance of the interests of a broad and diverse 

stakeholder coalition that includes the Commonwealth of Pennsylvania, representatives of the 

residential, commercial and industrial customer classes, community based organizations (CBOs) 
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representing low-income customers and senior citizens, and environmental and sustainable 

energy groups (Joint Petition, pp. 2, 31-36). 

74. The Merger will have a positive effect on the service and rates of PECO because: 

(1) The existing management structure of PECO and Exelon will remain intact after the Merger; 

(2) PECO's T&D rates will be reduced and capped as provided in the Settlement; (3) customer 

service will be maintained and improved through the implementation of the Quality of Service 

Plan; and (4) in the post-rate cap period, rate increases will be mitigated because the Merger will 

create the opportunity to achieve cost savings (Joint Petition, pp. 34-36; PECO St. 1-S). 

75. The potential competitive impact of the Merger on electric and gas markets was 

addressed in the direct testimony and accompanying Exhibits WHH-1 and WHH-la of Dr. 

William H. Hieronymous (PECO St. 3) and in the rebuttal testimony of Dr. Hieronymus and Dr. 

John Morris (PECO Sts. 3-R and 1 l-R). 

76. Dr. Hieronymus testified that PECO's retail electric and gas operations are limited 

to Pennsylvania and PSE&G's retail electric and gas operations are in New Jersey, and thus there 

is no overlap between the two retail operations that might create market power (PECO Ex. 

WHH-1 at Ex. J-l, pp. 19-22). 

77. Dr. Hieronymus also testified that the merger will not eliminate any competitor in 

retail markets because Exelon's retail marketing affiliate is not active in PJM East while PSE&G 

does not even engage in competitive retail marketing (PECO Ex. WHH-1 at Ex. J-l, p. 14). 

15 



78. Dr. Hieronymus analyzed the pre and post-Merger market concentration for the 

relevant product (energy, capacity and spinning reserves) and geographic (PJM East) markets 

(PECO St. 3; PECO Ex. WHH-1 and WHH-la). 

79. Dr. Hieronymus employed the FERC's Competitive Analysis Screen as described 

in Appendix A to the FERC's Merger Policy Statement, which, in turn, comports with the U.S. 

Department of Justice (DOJ) and Federal Trade Commission (FTC) Horizontal Merger 

Guidelines (PECO St. 3, p. 2). 

80. Dr. Hieronymus' analytic method complies with this Commission's prior 

directive that FERC's Appendix A Competitive Analysis Screen should be used to assess market 

power and competitiveness issues for electric utility mergers. Re DQE, Inc., 186 PUR 4th 39 

(1998). 

81. Dr. Hieronymus made appropriate assumptions in conducting his Appendix A 

analysis: 

A. As FERC found. Dr. Hieronymus made appropriate choices regarding the 

market prices of energy to use in his analysis. Dr. Hieronymus used an appropriate range 

of market prices from $20/MWh to $250/MWh, with no obvious gaps in between (PECO 

St. No. 3-R at 10-12; Exelon Corp., 112 FERC 1 61,011 P 125 (2005). 

B. As FERC found, it is not necessary to analyze the PJM Classic market as a 

separate geographic market. Dr. Kalt's contention otherwise is based solely on price 

differences and transmission congestion between the Allegheny Power and Pepco 

systems, when prices and transmission between Allegheny Power and PJM Classic are 

viewed as a whole, it is clear that price differences are not as great and transmission 
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congestion is low and declining (PECO St. No. 3-R, pp. 22-25; Exelon Corp., 112 FERC 

161,011 atP 123). 

C. As FERC found. Dr. Hieronymus appropriately allocated import capacity 

into PJM East based on a pro rata or "squeeze down" approach rather than in accordance 

with FTR ownership. Transmission capacity bears no relationship to ownership of FTRs 

and it would be improper to allocate imports based on FTR ownership. Furthermore, 

FTR ownership alone does not represent the incentive to raise market prices without also 

taking load obligations into consideration (PECO St. No. 3-R, pp. 18-22; Tr. at 384;12 

FERC 161,011 atP 129). 

82. Dr. Hieronymus' analysis showed that, absent mitigation, the Merger would not 

pass the Appendix A market screen. Therefore, the Joint Applicants adopted a mitigation plan 

involving divestiture of 6,600 MW of generation through the outright sale of4,000 MW of fossil 

generation and virtual divestiture of 2,600 MW of nuclear generation (PECO Ex. WHH-la). 

83. With the Joint Applicants' mitigation plan, none of the FERC Competitive 

Analysis Screens are violated and, therefore, the Merger will not create market power (PECO St. 

l.PECO Ex. WHH-la). 

84. The fact that the PJM Market Monitor oversees the market activities ofthe Joint 

Applicants further mitigates any potential that they would attempt to manipulate the market, 

particularly in light of recent amemdments to the Federal Power Act increasing the penalties for 

market manipulation (PECO St. 9-R; Energy Policy Act of 2005, §§ 1283-84). 

85. The Merger is not likely to produce any other adverse effect on the Pennsylvania 

retail market. 
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86. If, as expected, EEG is able to increase the capacity factors of the Salem and 

Hope Creek nuclear plants currently operated by PSEG, Locational Market Prices in PJM East 

would be lower in at least some hours (PECO St. 1, p. 8). 

87. Dr. Hieronymus performed the vertical market power analysis required by FERC 

when natural gas assets are included in a merger, and Dr. Morris also analyzed the natural gas 

market effects ofthe proposed Merger (PECO Sts. 3, 3-R and 1 l-R). 

A. The relevant geographic market includes transportation capacity 

deliverable in New York and New England as well as in PJM East, because capacity 

deliverable in New York and New England can be diverted to PJM East in the event that 

natural gas prices rise in PJM East. Although there are sporadic periods in which prices 

separate between PJM East and New York and New England, these periods are brief, 

unpredictable, and would not permit any sustained price increase in PJM East (PECO St. 

3-R pp. 47-49; PECO St. 11-R pp. 16-21). 

B. To the extent that a PJM East is deemed the relevant market, PSEG's 

capacity that is deliverable in the New York market should not be included in the 

calculation of the Joint Applicants' PJM East capacity, just as all other capacity 

controlled by third parties that is deliverable in New York would not be included in a 

PJM East calculation (PECO St. No. 3-R, p. 47; Tr. 509-10). 

88. Neither Exelon nor PSEG controls significant wellhead supplies, owns any long­

distance interstate pipelines or has a dominant share of interstate pipeline capacity. PECO and 

PSE&G each own a gas distribution business, but their franchise areas are separate and distinct, 

located in different states, regulated by state commissions and open to retail access for all classes 

of customers (PECO St. 3, pp. 9-10). 
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89. PGW and its retail sales customers would not be harmed by any increase in 

natural gas prices in PJM East because they hold adequate contract rights to transport natural gas 

into PJM East from the producing regions (Tr. 472-75). 

90. The Merger will not create market power in the natural gas market or vertical 

market power between the natural gas and electric markets. 

91. The Joint Applicants have committed not to combine the natural gas procurement 

functions of PECO and PSEG without first obtaining the Commission's approval. This 

commitment should adequately address any potential natural gas market power issues (Tr. 512). 

92. PGW's first proposed remedy - divestiture - is too broad. It is the Joint 

Applicants' contract rights, not their natural gas distribution assets, that cause the market power 

problems that he asserts. Divestiture ofthe natural gas distribution assets is not necessary to 

solve this problem, which is completely unrelated to the use of these assets (PECO St. No. 11-R, 

p. 51; Tr. 510). 

93. PGW's second proposed remedy - the transfer of contract rights to a third party -

also is too broad. It makes no sense to transfer contract rights that apply for the whole year to 

solve a problem that, at most, occurs only during the small number of days in which peak 

demand conditions cause prices to separate (Tr. 511). 

94. On July 1, 2005, the FERC entered an Order (FERC Merger Order) granting the 

application of Exelon and PSEG for approval of the Merger. ExelonCorporation, 112 FERC 1 

61,011; 2005 FERC LEXIS 1812. In that Order, the FERC found that, with the implementation 
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ofthe proposed mitigation plan, the Merger would not create horizontal market power in the 

electricity or vertical market power between the natural gas and electric markets. 

95. Directed Questions Nos. 1-4 inquire into whether the synergies to be unlocked by 

the Merger could be harnessed to enhance economic development, and they specifically raise the 

prospect of a set aside of some portion of the nuclear generation to be "virtually" divested 

pursuant to the FERC-approved mitigation plan previously discussed. 

96. In his supplemental testimony (PECO St. 1-DQ), Mr. O'Brien described in detail 

PECO's existing economic development initiatives. 

97. PECO maintains a full-time staff dedicated to promoting the Greater Philadelphia 

region as a desirable business location for new and expanding businesses and provides rate 

incentives to existing and prospective customers that commit to creating jobs and/or investing 

capital (PECO St. 1-DQ, p. 4). 

98. PECO offers discounted rates for economic development through the 

Employment and Economic Recovery Rider (E2R2) and the Keystone Opportunity Zone Rider 

(KOZR) programs (PECO St. 1-DQ, p. 5). 

99. The E2R2 program is targeted to increasing manufacturing in PECO's service 

territory. The electric rate discounts are available to new manufacturing load and existing 

manufacturing activities where the customer can demonstrate increased levels of employment 

and/or investments. In the case of existing manufacturing activities, the E2R2 provides for 

increases in electric rate discounts as the customer expands the level of employment and capital 

investment (PECO St. l-DQ, p. 5). 
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100. Effective in 2002, the KOZR provides electric rate discounts to customers who 

establish business in a Keystone Opportunity Zone or an Expanded Keystone Opportunity Zone, 

as those zones are defined by statute (Act 92 of 1998) (PECO St. 1-DQ, p. 5). 

101. PECO also offers discounted rate opportunities to create incentives for companies 

to stay in the region or to locate in its service territory. These include: (1) Economic Efficiency 

Rider (EER) and Tariff Rule 4.6 Contracts, which provide negotiated electric rate discounts to 

customers using over 1,000 kW who have a viable competitive alternative, and (2) the 

Incremental Process Rider (IPR), which offers electric rate discounts to customers who install 

qualifying equipment that increases electric process load by at least 50 kW (PECO St. 1-DQ, p. 

6). 

102. Approximately 325 customers, representing over 1500 MW of new or incremental 

load, currently receive service under PECO's economic development rate programs (PECO St. 1-

DQ, p. 6). 

103. PECO's economic development programs will remain in place after the Merger 

(PECO St. 1-DQ, p. 6). 

104. PECO presented evidence concerning economic development programs in New 

York, New Jersey and Ohio that were alluded to in Directed Questions 1-4 (PECO St. 1-DQ, p. 

7-10). 

105. In New York, there are two programs administered by the New York Power 

Authority ("NYPA") and the New York Economic Development Power Allocation Board 

("EDPAB"), which are intended to target businesses facing expansion opportunities or 
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threatening to leave the State due to high electricity costs - - the "Economic Development 

Power" and the "Power for Jobs" programs (PECO St. 1-DQ, p. 7). 

106. The New York programs were initiated to provide electricity from sources priced 

below-market. However, in their current form, the programs provide a discount from the 

regulated delivery rates charged by the transmission-owning utilities. The utilities are given a 

state tax credit to recoup the revenues lost from the discount (PECO St. 1-DQ, p. 7). 

107. These programs have been changed over the years and continue to be revised by 

the New York legislature (PECO St. 1-DQ, p. 7). 

108. Under the current New York programs, awards are made by the EDPAB which 

entitle successful applicants to purchase power from NYPA (a state agency) and to have the 

power delivered by the recipients' host electric utilities at reduced delivery rates (PECO St. 1-

DQ, p. 8). 

109. The power supplied under the New York programs formerly came from a 

combination of NYPA's Fitzpatrick nuclear plant and purchases made by NYPA from external 

market sources. The Fitzpatrick plant was divested by NYPA in 1999, and a purchase power 

contract with the new owner that supported these programs terminated at the end of 2004. All of 

the energy supporting these programs now comes from market sources acquired in bulk by 

NYPA (PECO St. 1-DQ, p. 8). 

110. New York's investor-owned utilities deliver the electricity to the award recipients 

pursuant to delivery tariff schedules that exclude the utilities' stranded cost charges. This 
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reduction in delivery charges is the primary, and possibly the exclusive, benefit to program 

participants (PECO St. 1-DQ, p. 8). 

111. The utilities are held economically harmless against the loss of delivery revenues 

by means of a tax credit. The tax credit is equal to the loss in net revenues caused by a customer 

switching from the normal delivery service (with stranded cost charges) to the special NYPA-

related delivery service (without stranded cost charges) (PECO St. 1-DQ, p. 8). 

112. The New Jersey Board of Public Utilities (NJBPU) and the New Jersey Economic 

Development Authority (EDA) administer New Jersey's "Clean Energy Program," which makes 

available grants and low interest rate financing for energy efficiency and renewable energy 

projects in New Jersey. This program is funded, in whole or substantial part, by a Societal 

Benefits Charge (SBC) assessed on all utility customers (PECO St. 1-DQ, p. 9). 

113. The Office of Energy Efficiency (OEE), which is housed in Ohio's Department of 

Development, administers an "Energy Loan Fund," which makes available low interest rate 

financing to individuals and businesses for investments in products, technologies or services that 

will conserve energy and/or increase the use of renewable resources (PECO St. 1-DQ, p. 9). 

114. The Energy Loan Fund was established as part of Ohio's 1999 electric 

restructuring legislation (Ohio Revised Code, Sections 4928.61-4928.63) and is financed through 

a surcharge on the bills of Ohio's five investor-owned electric utilities. According to 

information on the OEE's web-site, the surcharge approximates 9 cents per month for the typical 

residential customer and is expected to remain in place until 2011, by which time the Fund is 

projected to reach $100 million (PECO St. 1-DQ, p. 9). 
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115. Unlike the situation in New York, the programs in New Jersey and Ohio do not 

specifically target economic development, but instead seem designed primarily to promote 

energy efficiency and the increased use of renewable forms of energy (PECO St. 1-DQ, p. 10). 

116. The programs in New York, New Jersey and Ohio were implemented on a 

statewide basis pursuant to legislative (New York and Ohio) or commission (New Jersey) 

mandate and apply equally to all jurisdictional utilities (PECO St. 1-DQ, p. 10). 

117. The New York, New Jersey and Ohio programs are funded by consumers, either 

through surcharges to their utility bills or through tax credits granted the utilities themselves 

(PECO St. 1-DQ, p. 10). 

118. There is no evidence that any existing program, in Pennsylvania or elsewhere, 

requires utility shareholders to subsidize state-sponsored economic development efforts (PECO 

St. 1-DQ, p. 10). 

119. A set aside program of "virtually" divested power of the nature described in the 

Directed Questions could jeopardize the mitigation plan adopted by the FERC; could have the 

inadvertent effect of increasing the price of energy sold at the virtual divestiture auction; and 

could expose the Commonwealth or a designated competitive electric generation supplier to 

substantial market risk (PECO St. 3-DQ) 

120. The set aside raises serious constitutional "takings" issues i f it were implemented 

by requiring "divested" generation to be made available at less than fair market value (PECO St. 

12-DQ). 
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121. The set aside is inconsistent with the policy and principles underlying electric 

restructuring in Pennsylvania (PECO St. 12-DQ). 

122. To avoid the real and potential legal and regulatory obstacles posed by a set aside 

of generation as described in Directed Questions 1-4, the Settlement (H 52) provides for PECO to 

contribute $8.0 million ($2.0 million in each ofthe years 2007, 2008, 2009 and 2010) to PEDA 

to be used for energy related economic development projects and initiatives of benefit to the 

PECO service territory. 

123. PEDA has agreed to provide to the Commission and the Joint Petitioners copies 

of the report it sends annually to the Governor and the General Assembly so that the use of these 

funds can be monitored. As the DEP observed (Statement in Support, p. 3), these dollars, 

coupled with other funding made available by the Settlement, "... will promote the use of 

efficient, clean and diverse energy technologies in Pennsylvania that will contribute to the 

welfare of Pennsylvania's citizens and to the continued economic prosperity of the 

Commonwealth." 

124. Directed Question No. 5 asks the parties to consider the viability of combining the 

natural gas operations of PECO, PSE&G and PGW into a "profitable, shareholder owned, public 

utility, assuming a revenue stream from off system sales from an LNG facility, and separate 

resolution of the problem of a billion dollar debt." 

125. Directed Question No. 5 cannot be answered without extensive further 

investigation including an understanding of the transaction terms upon which Exelon and PGW 

could agree and the regulatory treatment that would be accorded issues that might grow out of 

such a transaction (PECO St. 1-DQ, p. 3). 
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126. The Joint Petitioners agree that Direct Question No. 5 requires extensive further 

investigation. Therefore, they have recommended in the Settlement (J 55) that i f the 

Commission desires to pursue this matter, it should do so in the context of a separate fact-finding 

investigation following the consummation ofthe Merger. 

127. Such a proceeding could serve to identify issues and gather the information 

needed to determine whether the contemplated combination of gas operations would be in the 

public interest (PECO St. 1-DQ, p. 16). 

128. This proceeding should not be delayed to obtain, nor the Merger conditioned 

upon, the resolution of PGW's operational, financial and cash flow problems. 

129. Directed Question No. 5 inquires as to the viability of consolidating the gas 

operations of PECO, PSE&G and PGW into a "profitable, shareholder owned, public utility" 

which could either be a newly-formed and independent corporate entity (spin-off) or an entity 

owned and operated by Exelon (acquisition). 

130. PECO presented the testimony of Mr. Todd J. Jirovec of Booz Allen Hamilton 

(PECO St. 13-DQ), who performed an initial assessment of two possible deal structures. Mr. 

Jirovec's analysis was not contested. 

131. Based on Mr. Jirovec's analysis, a spin-off of the PECO and PSE&G gas 

properties would create significant diseconomies and cause operating costs to increase relative to 

the current organizational and cost structures (PECO St. 13-DQ, p. 7). 

132. Mr. Jirovec estimated that the revenue requirement of the stand-alone business 

would increase by approximately $250 million per year and that PECO's and PSE&G's electric 
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divisions would experience lost economies totaling an additional $150 million per year (PECO 

St. 13-DQ, p. 8). 

133. Any synergies that could be achieved by rolling PGW's gas operations into the 

combined entity would fall far short of offsetting these cost increases (PECO St. 13-DQ, p. 9). 

134. Under the acquisition scenario, whereby Exelon would purchase the assets and 

business of PGW and combine them with its post-Merger gas operations, Mr. Jirovec identified 

areas where savings could be generated and possible constraints that would have to be carefully 

evaluated, including PGW's existing collective bargaining agreements, capital structure and tax 

differences, and PGW's collection problems (i.e. uncollectible accounts) (PECO St. 13-DQ, pp. 

10-15). 

135. The viability and potential profitability of the acquisition scenario would depend, 

in part, on the purchase price that the parties were able to negotiate and the ratemaking treatment 

it would be given. 

136. Because of uncertainties and limitations on the data that were available to him, 

Mr. Jirovec was unable to offer an opinion as to whether Exelon's acquisition of PGW would be 

in the public interest (PECO St. 13-DQ). 

137. PGW did not address the hypothetical posed by Directed Question No. 5 - -

namely, the creation of a "profitable, shareholder owned public utility" to house the gas 

properties of PECO, PSE&G and PGW (PGW St. 2). 
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138. PGW's witness, Mr. Craig White, commented upon the possible consolidation of 

the PECO and PGW gas operations only in a not-for-profit Pennsylvania "state authority or 

similar entity" (PGW St. 2, p. 5). 

139. Based upon a "preliminary analysis," Mr. White concluded that such a structure 

"could be viable" (A/., p. 3). 

140. Mr. White acknowledged that he had no expertise in matters related to the 

purchase or sale ofbusiness units or assets (Tr. 527); had never participated in a synergy study 

involving the merger of formerly separate utilities (Tr. 528); and was generally unfamiliar with 

his suggested "state authority" structure or what it entailed (Tr. 528, 530). 

141. Mr. White testified that the "preliminary analysis" on which he based his 

conclusions had not been conducted by him or under his direct supervision (Tr. 533); that he was 

unaware that the Joint Applicants had performed their own synergy study (Tr. 540-41); and that 

he had not read the testimony of PECO witnesses William Amdt and Mr. Jirovec as it related to 

a possible divestiture of PECO's gas operations (Tr. 543). 

142. Mr. White's cross-examination revealed that the "preliminary analysis" on which 

he relied contained unsupported and unrealistic assumptions including that PECO would be 

willing to sell its gas assets for between $1.1 and $1.2 billion, which is marginally above their 

net depreciated book value (Tr. 541; PECO Cross-Exam. Ex. 5). 

143. Mr. White testified that a price for the purchase of PECO's gas assets higher than 

that assumed in his preliminary analysis could render the "state authority" model non-viable (Tr. 

538; PECO Cross-Exam. Ex. 4, p. 7). 
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144. Evidence presented in this proceeding, including the testimony of Mr. White 

indicates that there is no basis to conclude that PGW's proposed LNG project is viable or that it 

would provide any benefits (Tr. 557, 565). 

145. The "state authority" model described by Mr. White could make the debt burden 

ofthe new entity worse than that currently faced by PGW alone (Tr. 547-59). 

146. PECO's existing gas rates are substantially less than PGW's and PECO has not 

needed to increase its base rates for nearly twenty years (Tr. 555-556). 

147. PECO is more responsive to customer inquiries than PGW (Tr. 579-585). 

148. The "municipalization" of PECO's gas operations would strip the Commonwealth 

of significant tax revenues (e.g., state income taxes, capital stock taxes), which would have to be 

replaced through other means (Tr. 588-590). 

149. The creation of a "state authority" as Mr. White proposed would not be in the best 

interest of PECO's customers or in the public interest. 

150. The initiation of a separate fact-finding investigation, as proposed in the 

Settlement, is a reasonable means to address the issues raised by Directed Question No. 5 should 

the Commission determine that this matter is worth pursuing. 

151. The rates and the imposition of rate caps through December 31, 2010 as provided 

for in the Settlement reflect a reasonable compromise and accommodation among the parties of 

competing positions and provide a reasonable period of rate certainty to customers, PECO and 

the other Joint Petitioners. 
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152. The rates established pursuant to the Settlement, based on the evidence considered 

in this proceeding as delineated in Paragraph No. 17 ofthe Joint Petition, are just and reasonable 

rates for PECO and are based on PECO's cost of providing regulated electric service. 

153. PECO remains subject to (a) the continuing authority of the Commission during 

the rate cap period under Chapter 13 of the Public Utility Code, 66 Pa. C.S. Chapter 13, to ensure 

that its rates are just and reasonable and (b) the continuing obligation to make earnings report 

filings pursuant to Chapter 71 of the Commission's regulations, 52 Pa. Code §§71.1 et seq. 
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THE JOINT APPLICANTS' 
PROPOSED CONCLUSIONS OF LAW 

1. PSE&G is not a public utility as defined in 66 Pa. C.S. §102 in that it does not 

offer or render service to or for the public in this Commonwealth. Application Of New York State 

Electric & Gas Corporation; Request For Abandonment Of Electric Service, Docket Nos. A-

93538, A-l 10001, F.200 (January 17, 1991). 

2. The Joint Applicants have established by a preponderance of substantial evidence 

that the Merger, as described in the Merger Agreement and the Joint Application and subject to 

the terms ofthe Settlement will affirmatively promote the service, accommodation, convenience, 

or safety of the public in a substantial way; and, therefore, satisfies the legal standard, i f 

applicable, set forth in 66 Pa.C.S. §1103(a), as interpreted by the Pennsylvania Supreme Court in 

York v. Pa. P.U.C, 449 Pa. 136, 295 A.2d 825 (1972), for the issuance of a certificate ofpublic 

convenience evidencing the PUC's approval under 66 Pa.C.S. § 1102(a)(3) of the Merger. 

3. The Joint Applicants have established by a preponderance of substantial evidence 

that the Merger, as described in the Merger Agreement and the Joint Application and subject to 

the terms of the Settlement, will not result in any anti-competitive or discriminatory conduct, 

including the unlawful exercise of market power, which will prevent retail electricity customers 

in this Commonwealth from obtaining the benefits of a properly functioning and workable 

competitive retail electricity market in contravention of the legal standard set forth in 66 Pa.C.S. 

§2811(e). 

4. The Joint Applicants have established by a preponderance of substantial evidence 

that the Merger, as described in the Merger Agreement and the Joint Application and subject to 

the terms ofthe Settlement, will not: (1) result in any anti-competitive or discriminatory conduct, 



including the unlawful exercise of market power, which will prevent retail gas customers in this 

Commonwealth from obtaining the benefits of a properly functioning and effectively competitive 

retail natural gas market in contravention ofthe legal standard set forth in 66 Pa.C.S. 

§2210(a)(l); or (2) produce any unreasonable, adverse effect on the employees of PECO's Gas 

Division or on any authorized collective bargaining agent representing those employees, as the 

same are defined in 66 Pa. C.S. §2210(a)(2). 

5. No further approval from the Commission is required to consummate the Merger 

described in the Merger Agreement and the Joint Application. 



THE JOINT APPLICANTS' 
PROPOSED ORDERING PARAGRAPHS 

1. The Joint Application Of PECO Energy Company And Public Service Electric 

and Gas Company For Approval Of The Merger Of Public Service Enterprise Group 

Incorporated With And Into Exelon Corporation is hereby granted and approved. 

2. The Joint Petition for Settlement is hereby granted and approved. 

3. PECO Energy Company is hereby granted a Certificate of Public Convenience 

evidencing approval ofthe merger of Public Service Enterprise Group Incorporated with and into 

Exelon Corporation under 66 Pa. C.S. §1103(a) if, and to the extent that, such approval is 

required. 

4. The Protests filed in this proceeding and not satisfied or withdrawn pursuant to 

the terms of the Settlement are denied and dismissed. 

5. The proceedings at Docket No. A- l 10550F0160 are concluded and the docket 

shall be marked closed. 

6. PECO Energy Company shall file with the Commission written notice ofthe 

Merger within 30 days ofthe consummation of that transaction. 
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112 FERC 11 61,011 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners: Pat Wood, I I I , Chairman; 
Nora Mead Brownell, Joseph T. Kelliher, 
and Suedeen G. Kelly. 

Exelon Corporation Docket No. EC05-43-000 
Public Service Enterprise Corporation, Inc. 

ORDER AUTHORIZING MERGER UNDER SECTION 203 OF THE FEDERAL 
POWER ACT 

(Issued July 1, 2005) 

1. In this order, the Commission authorizes the merger of Exelon Corporation 
(Exelon) and Public Service Enterprise Group Incorporated (PSEG Holdings) 
(collectively, Applicants) to form Exelon Electric & Gas Corporation (EE&G). This 
order benefits customers because it ensures that the transaction, which includes 
mitigation of market effects through very substantial divestiture of generation, is 
consistent with the public interest, as required by section 203 of the Federal Power Act 1 

(FPA). 

Background 

A. The Parties 

2. Exelon is a registered holding company, under the Public Utility Holding 
Company Act of 1935 (PUHCA)2 that distributes electricity to approximately 5.1 million 
customers in Illinois and Pennsylvania through its subsidiaries, mainly Commonwealth 
Edison (ComEd) and PECO Energy (PECO). Through ComEd and PECO, it is the 
Provider of Last Resort (POLR) for customers who do not or cannot exercise retail choice 
for their electricity needs in Illinois and Pennsylvania, respectively. Exelon is also 
involved in gas distribution through PECO. The PECO gas facilities are local 
distribution facilities that are not interstate facilities and, therefore, are not subject to the 

1 16 U.S.C. § 824(b) (2000). 

2 15 U.S.C § 79 (2000). 
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Commission's jurisdiction under the Natural Gas A c t 3 Exelon Generation Company, 
LLC (Exelon Generation) conducts Exelon's generation business. Exelon Generation 
owns or controls generation assets throughout the country with a net capacity of 
approximately 33,000 MWs, including ownership interests in 11 nuclear generating 
stations. 

3. PSEG Holdings is an exempt public utility holding company, under PUHCA, with 
four major subsidiaries, including Public Service Electric and Gas Company (PSE&G), 
which is a public utility company engaged in the transmission and distribution of electric 
energy and gas service to approximately 3.6 million customers, primarily in New Jersey. 
PSEG Holdings' subsidiaries also include PSEG Power LLC, the parent company of 
most of PSEG's United States power production business, PSEG Services Coiporation, 
and PSEG Energy Holdings LLC, the parent company of PSEG's other businesses. 

4. Both Exelon and PSEG Holdings have transferred control of their transmission 
systems to the PJM Interconnection, LLC (PJM), a Commission approved Regional 
Transmission Organization (RTO). Both entities sell power under market-based rate 
authority.4 

B. The Proposed Transaction 

5. On February 4, 2005,5 Exelon and PSEG Holdings filed, under section 203 of the 
FPA and Part 33 of the Commission's Regulations,6 an application for Commission 
approval of a transaction that includes: (1) Exelon's acquisition of PSEG Holdings and . 
the resulting indirect merger of Exelon's and PSEG Holdings' jurisdictional facilities; 
and (2) the internal restructuring and consolidation of Exelon's and PSEG Holdings' 
subsidiaries to establish an efficient corporate structure for EE&G. 

6. PSEG Holdings would no longer have a separate corporate existence and would 
merge into Exelon, forming EE&;G. PSEG Holdings' shareholders would each receive 
1.225 shares of Exelon common stock for each PSEG Holdings share held and cash in 

3 Application at 7. 

4 Exelon Generation Company, LLC, 93 FERC \ 61,140 (2000); PSEG Energy 
Resources & Trade, LLC, Unpublished Letter Order in Docket Nos."ER99-3151-002 and 
ER97-837-003 (June 16, 2003). 

5 Applicants submitted an errata to their application on February 9, 2005. 

6 18 C.F.R. § 33 (2004). 
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lieu of any fraction of an Exelon share that a PSEG shareholder would have otherwise 
been entitled to receive. EE&G will remain the ultimate corporate parent of PECO and 
ComEd and other Exelon subsidiaries and will become the corporate parent of PSE&G 
and all other PSEG subsidiaries. EE&G will assume all of PSEG Holdings' outstanding 
indebtedness. 

7. EE&G will be a registered public utility holding company under PUHCA. 
ComEd. PECO and PSE&G will continue to operate franchised public utility companies. 

8. In addition to merging jurisdictional assets, Applicants intend to revise their 
corporate structure. They plan to make PSE&G a direct subsidiary of Exelon Energy 
Delivery Company LLC and keep the subsidiaries of PSE&G intact. PSEG Energy 
Holdings LLC will become a direct subsidiary of EE&G and the subsidiaries of PSEG 
Holdings LLC will remain intact. The PSEG Services Corporation will sell all of its 
assets to Exelon Business Services Company, making Exelon Business Services 
Company the sole "service company" of EE&G. PSEG Power and its direct subsidiaries, 
PSEG Nuclear, PSEG Fossil and PSEG Energy Resources and Trade, would all become 
part of Exelon Generation, and their business functions would become part of their 
respective Exelon Generation business units. The subsidiaries owned by PSEG Power, 
PSEG Nuclear, PSEG Fossil and PSEG Energy Resources and Trade, will either be 
merged into Exelon Generation or kept as direct subsidiaries of Exelon Generation. The 
reorganization will not result in merchant affiliates that have market-based rate authority 
being moved back into the regulated companies of EE&G. 

9. Applicants state that the proposed merger will benefit the public interest by 
providing an increased scale and scope of both energy delivery and generation, improved 
service and reliability, and a more balanced generation portfolio to serve over seven 
million electric customers and two million gas customers. Applicants' further state that 
the proposed merger will lead to improved stability, higher capacity utilization rates and 
lower costs from combining the nuclear operations under Exelon's experienced 
management. 

C. Standard of Review under Section 203 

10. Section 203(a) provides that the Commission must approve a merger if it finds that 
the consolidation "will be consistent with the public interest."7 The Commission's 
analysis under the Merger Policy Statement of whether a consolidation is consistent with 
the public interest generally involves consideration of three factors: (1) the effect on 

'id. 
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competition; (2) the effect on rates; and (3) the effect on regulation.8 As discussed 
below, we will approve the proposed merger as consistent with the public interest and 
find that it will not adversely affect competition, rates, or regulation. 

1. Effect on Competition 

a. Applicants' Analysis of Horizontal Competitive Issues 

11. Exelon retained Dr. William Hieronymus and PSEG Holdings retained Mr. 
Rodney Frame to analyze the effect of the merger on competition. Both witnesses 
identify three relevant products: non-firm energy, capacity, and ancillary services, 
across the geographic markets affected by the merger. Both witnesses conclude that, 
as mitigated, the merger will not harm competition. 

i. Energy Markets 

12. Dr. Hieronymus identifies four relevant geographic markets using the approach 
described by Appendix A of the Merger Policy Statement: Expanded PJM, PJM Pre-
2004, PJM East, and Northern PSEG.9 In his analysis of non-firm energy markets, Dr. 
Hieronymus uses economic capacity and Available Economic Capacity, as defined in the 
Merger Policy Statement, as proxies to represent a supplier's ability to participate in the 

Inquiry Concerning ihe Commission's Merger Policy Under the Federal Power 
Act: Policy Statement, Order No. 592, 61 Fed. Reg. 68,595 (1996), FERC Stats. & Regs., 
Regulations Preambles July 1996-December 200011 31,044 (1996), reconsideration 
denied, Order No. 592-A, 62 Fed. Reg. 33,341 (1997), 79 FERC^I 61,321 (1997) (Merger 
Policy Statement); see also Revised Filing Requirements Under Part 33 ofthe 
Commission's Regulations, Order No. 642, 65 Fed. Reg. 70,984 (2000), FERC Stats. & 
Regs., Regulations Preambles July 1996-December 2000131,111 (2000), order on 
reh'g, Order No. 642-A, 66 Fed. Reg. 16,121 (2001), 94 FERC 1 61,289 (2001) (Merger 
Filings Requirements Rule). 

9 Expanded PJM is all of PJM including American Electric Power Service 
Corporation (AEP), Dayton Power and Light, and ComEd; PJM Pre-2004 is the portion 
of PJM consisting of the original PJM members in MAAC plus Allegheny Energy Supply 
Company, LLC (Allegheny); PJM-East is that.part of PJM east of the Eastern Interface 
within PJM; and Northern PSEG is the portion of the PSE&G service territory in 
northeastern New Jersey. However, Dr. Hieronymus does not place Northern PSEG on 
par with the other three relevant markets. 
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market.10 He uses the Delivered Price Test to evaluate the effect on competition in the 
relevant markets over 10 separate time periods: Super Peak. Peak and Off-Peak periods 
for Summer. Winter and Shoulder seasons, along with an extreme Summer Super Peak. 
Dr. Hieronymus uses a range of prices from $20 per megawatt hour (MWh) in the 
Shoulder Off-Peak to $250 per MWh in the extreme Summer Super Peak. He considers 
actual prices in the PJM markets during 2004; fuel prices in 2004, and forecast fuel prices 
for-2006, the test year for his analysis.11 

13. In his analysis, Dr. Hieronymus presumes simultaneous import limits for imports 
into each geographic market based on a study conducted by PSE&G's transmission 
engineering group. The simultaneous import limits in his analysis are 7,300 MW for 
PJM-East; 4,600 MW for PJM Pre-2004: and 7,500 MW- for Expanded PJM. Dr., 
Hieronymus allocates scarce transmission availability on a pro rata basis. 

14. Dr. Hieronymus states that Exelon has several long-term contracts that are relevant 
to the analysis. Exelon has long-term contracts to purchase the output of two coal-fired 
generating plants and approximately 3,600 MW of supply from peaking facilities, all in 
the ComEd service territory. Dr. Hieronymus assigns control of that capacity to Exelon. 
Exelon sells 400 MW of the output of the Clinton nuclear unit under a long-term contract, 
and Dr. Hieronymus assigns control of that capacity to the buyer. He states that PSE&G 
has sold a substantia] amount of energy and capacity in the New Jersey Basic Generation 
Service auction. He assigns control of that capacity to PSE&G. He does, however, 
consider those commitments as part of PSE&G's native load deduction in his analysis of 
Available Economic Capacity. 

15. Without mitigation, Dr. Hieronymus reports failures of the Competitive Analysis 
Screen12 for economic capacity in all season/load conditions in PJM East, PJM Pre-2004, 
and Expanded PJM. For PJM-East, the screen failures are most severe, with post-merger 
market concentrations ranging from 2,057 to 2,492 on the Herfindahl-Hirschman Index. 
(HHI) (indicating a highly concentrated market) and merger-related changes in HHI 
ranging from 848 to 1,067 HHI, all well above the 50 HHI screening threshold for highly 

1 0 Each supplier's "economic capacity" is the amount of capacity that could 
compete in the relevant market given market prices, running costs, and transmission 
availability. "Available Economic Capacity" is based on the same factors but subtracts 
the suppliers' native load obligation from its capacity and adjusts transmission 
availability accordingly. 

1 1 Hieronymus Testimony, Exhibit J-L at 37. 

1 2 Merger Policy Statement, Appendix A at 30,128 (Competitive Analysis Screen). 
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concentrated markets. As stated in the Merger Policy Statement, for moderately 
concentrated markets (1000 < HHI < 1800), the screening threshold for the change in 
HHI is 100. For the PJM Pre-2004 and Expanded PJM markets, the post-merger HHIs 
indicate moderately concentrated markets, with merger-related increases in HHI ranging 
from 172 to 668 HHI. all above the 100 HHI screening threshold for moderately 
concentrated markets. 

16. For the other markets that could be affected by the merger, Northern PSEG, 
Electric Reliability Counsel of Texas (ERCOT) and ISO New England, Inc. (ISO-NE), 
Dr. Hieronymus does not perform a complete competitive screen analysis, but explains 
why he thinks such an analysis is not necessary and why the merger will not harm 
competition in those markets. 

17. For Northern PSEG, Dr. Hieronymus argues that because Exelon does not own 
any generation in that market, the merger will not harm competition. He states that when 
there are not binding transmission constraints for imports into Northern PSEG, the 
geographic boundaries of the market are at least as broad as PJM-East, and he states that 
Applicants' proposed mitigation will offset any increase in market concentration in that 
market.13 He argues that when there are import constraints for Northern PSEG, it should 
be considered a separate market from PJM East. However, in that case, the merger will 
not increase the amount of capacity controlled by the merged firm or its incentive to 
withhold generation to raise prices, because Exelon does not own any capacity in 
Northern New Jersey, so there is no overlap between the Exelon and PSE&G's 
generation capacity in that market. Despite his argument, Dr. Hieronymus does analyze 
Northern PSEG and shows screen failures due to some of Exelon's capacity being 
included in the pro rata allocation of transmission availability. His analysis shows post-
merger concentrations ranging from 2,750 to 7,288 HHI, with merger-related increases in 
concentration ranging from 99 to 204 HHI. He finds that divesting 100 MW of 
generating capacity in Northern PSEG would return market concentration levels to 
approximately the pre-merger levels, with the concentration increasing by less than 50 
HHI for some load levels and falling in others. He states that if the Commission decides 
it is necessary to mitigate the screen failures, Applicants would divest sufficient 
generation in the Northern PSEG market as part of their overall divestiture plan. 

18. Dr. Hieronymus argues that there is little overlap between Exelon and PSE&G's 
generation assets in the ERCOT market. He states that Exelon owns or controls 3,651 
MW of generation capacity, mostly in the North zone of ERCOT, while PSE&G owns 
2,026 MW of affiliated generation capacity in the West and South zones. He argues that 
because Applicants' capacity is in different zones within ERCOT, the only market that 

1 3 Northern PSEG is a subset of PJM-East. 
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could be affected by the merger is ERCOT as a whole. He states that Exelon and 
PSE&G's capacity in ERCOT is less than five percent and 2.5 percent respectively, so 
the merger-related change in HHI would only be approximately 20 HHL well under 
Commission's screening threshold.14 

19. For the ISO-NE market, Dr. Hieronymus also argues that, because Exelon's and 
PSE&G's generation is in different constrained regions, the smallest relevant market in 
which both Applicants' generation would compete would be ISO-NE as a whole. He 
concludes that because Exelon and PSE&G control only two and three percent of the 
generation capacity in ISO-NE, combining such small market shares would not harm 
competition. 

20. PSE&G's witness, Mr. Frame, also analyzes non-firm energy markets, using 
economic capacity and Available Economic Capacity to represent a suppliers ability to 
participate in the market. Mr. Frame analyzes three geographic markets using the 
approach described by Appendix A of the Merger Policy Statement: Expanded PJM, 
PJM Pre-2004, PJM East. He uses the Delivered Price Test to analyze the effect of the 
merger on market concentration. Like Dr. Hieronymus, Mr. Frame uses ten season/load 
conditions. He uses a range of prices from $30 to $150 per MWh based on prevailing 
market-clearing prices in PJM over the last two years for the relevant season/load 
conditions. He allocates scarce transmission availability on a pro rata basis and imposes 
simultaneous imports limitations in his analysis. Mr. Frame states that he follows the 
Commission's procedures by assigning control of generation under contract to the party 
that has operational control of the facility. 

21. Mr. Frame's results are consistent with those of Dr. Hieronymus. He reports 
screen failures in PJM-East and Pre-2004 PJM for all season/load conditions, and in 
Expanded PJM for most season/load conditions. For PJM-East, he reports post-merger 

1 4 Dr. Hieronymus refers to the "2ab" change in HHI, which is derived from the 
difference between adding the squares of the pre-merger market shares of the two firms 
(a2 + b2), and squaring the combined firm's post-merger market share ((a+b)2 = (a2 + b2 + 
2ab)). The term is commonly used in analyses of changes in market structure. 

1 5 Dr. Hieronymus cites the Commission's finding in USGen New England, Inc., 
109 FERC 1 61,341 (2004), where the Commission approved the purchase of 
approximately 7 percent of the capacity in ISO-NE by a company that already controlled 
approximately 6 percent of the capacity in ISO-NE. A "2ab'! analysis of combining 
Exelon's and PSEG's capacity in ISO-NE would lead to an increase of approximately 12 
HHI, well below the screening thresholds of 50 HHI for highly concentrated markets and 
100 HHI for moderately concentrated markets. 
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concentrations ranging from 1,688 to 2,816 HHI, with merger-related changes in HHI 
ranging from 695 to 1,252 HHI, all well above the Commission's screening thresholds. 
For Pre-2004 PJM, he reports post-merger concentrations ranging from 1,133 to 1,509 
HHI, with merger-related changes in HHI ranging from 336 to 443 HHI, all well above 
the Commission's screening thresholds. For Expanded PJM, he reports post-merger 
concentrations ranging from 919 to 1,197 HHI, with merger related changes in HHI 
ranging from 178 to 236 HHI, with six of the ten season/load conditions above the 
Commission's screening thresholds. 

22. Dr. Hieronymus also performs a Competitive Analysis Screen for Available ' 
Economic Capacity in Expanded PJM, PJM Pre-2004, PJM East, and Northern PSEG. 
However, he argues that Available Economic Capacity is not an accurate measure in PJM 
because utilities have been largely released from their native load obligations in states • 
with retail choice programs; or serve as providers of last resort through power purchase 
agreements, or, in the case of New Jersey, through the Basic Generation Service auction.' 
He reports screen failures in eight of the 10 season/load conditions in PJM East,16 all 
season/load conditions in PJM Pre-2004, and none of the season/load levels for Expanded 
PJM. 

23. Mr. Frame also performs a Competitive Analysis Screen for Available Economic 
Capacity in Expanded PJM, PJM Pre-2004, and PJM East. He states that Available 
Economic Capacity is difficult to measure in PJM because native load obligations have 
changed in states with retail choice programs, standard offer services and Basic 
Generation Service auctions. He states that the puipose of his Available Economic 
Capacity analysis is to show that the mitigation offered to address the screen failures in 
the Economic Capacity analysis will mitigate any Available Economic Capacity screen 
violation. He states that he uses conservative assumptions for his Available Economic 
Capacity analysis and reports screen failures for most season/load conditions for those 
markets, all of which are eliminated by the mitigation. 

24. Like Dr. Hieronymus, Mr. Frame argues that it is not necessary to analyze the 
effect of the merger on competition in the Northern New Jersey market because Exelon 
does not own any generation in that market. He does, however, analyze Northern New 
Jersey by starting with his analysis of the PJM East market, removing suppliers located in 

1 6 Under the scenario where only the PECO and PSE&G loads are taken into 
account, there are no screen failures. However, when all PJM Pre-2004 loads are 
considered, there are screen failures in all seasons. According to Dr. Hieronymus, this 
assumption is not critical to the outcome of his analysis because the mitigation for the 
screen failures in economic capacity more than offsets the increases in concentration in 
Available Economic Capacity under either assumption. 
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Northern New Jersey, and then allocating the import capability into Northern New Jersey 
among the PJM East suppliers.17 He states that based on his analysis, divesting 
approximately 100 MW of generation capacity, including at least 80 MW of coal-fired 
capacity within Northern New Jersey, would eliminate any screen violations in the 
Northern New Jersey Market. 

ii. Mitigation for identified screen failures 

25. Applicants propose mitigation to address the harm to competition indicated by the 
screen failures. First, they propose divesting 2,900 MW of generation capacity in PJM-
East in order to eliminate the peak and super-peak screen failures described above. The 
2,900 MW would consist of 1,000 MW of peaking generation and 1,900 MW of mid-
merit generation, of which at least 550 MW would be coal-fired capacity. They state that 
no more than half of the 2,900 MW would be sold to a single buyer and that no capacity 
would be sold to a market participant with a greater than five percent market share in 
PJM-East or Expanded PJM (original Buyer Restrictions).18 Applicants note that they 
have not yet identified the specific generation units that they intend to divest. They do, 
however, list those generating units that will be considered for divestiture.1^ Applicants 
also state they will make a compliance filing showing the effect on market concentration 
given the actual divestitures. 

26. Applicants originally committed to complete the divestiture within 18 months after 
the date of merger consummation, but later committed to complete the divestiture within 
12 months.20 They recognize that the Commission requires that interim mitigation for 
any merger-related harm to competition be in place at the time of merger consummation. 
Accordingly, they propose that within 30 days following the end of the month in which 
the merger closes, they will sell the rights to 2,900 MW of energy and capacity from 

1 7 Frame Testimony at 39-40. 

1 8 Applicants' original commitment was designed to ensure that the divestiture will 
reduce market concentration enough to eliminate the harm to competition indicated by , 
the screen failures. If, for example, the capacity were sold to an existing market 
participant with a large market share, or if all of the capacity were sold to a single buyer, 
the divestiture would not restore market concentration to a level close to the pre-merger 
concentration. Applicants subsequently revised their mitigation proposal, eliminating 
most of the Buyer Restrictions. 

19 Application, Exhibit J-l2. 

2 0 Answer at 47. 
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designated coal, mid-merit and peaking facilities in PJM-East.21 As with the permanent 
mitigation, they state that no more than half of the 2,900 MW would be sold to a single 
buyer and that no capacity would be sold to a market participant with a greater than five 
percent market share in PJM-East of Expanded PJM. The interim contracts will have a 
minimum term of one month and will be in effect for no longer than 18 months after 
merger consummation. Applicants explain that the purchasers of the interim capacity and 
energy will acquire all of the Unforced Capacity associated with the units, and full 
dispatch unit and offering rights, including the right to call for market-based ancillary 
services, thus enabling the purchaser to offer the units into the PJM capacity, energy and 
ancillary services markets. 2 

27. Applicants propose a "virtual divestiture" to address the Appendix A screen 
failures for the off-peak periods. They will sell long-term energy rights from nuclear 
baseload units.23 They state that the virtual divestiture will remove any merger-related 
increase in Applicants' ability or incentive to withhold baseload energy in order to 
exercise market power. Applicants propose virtually divesting 2,250 MW of energy from 
nuclear units located in PJM-East in order to address the screen failures in that market.24 

They note that Dr. Hieronymus' analysis shows that an additional divestiture of 200 MW 
of capacity in the larger Pre-2004 PJM market is also required and, accordingly, they will 
virtually divest another 200 MW of baseload nuclear energy in the larger, Pre-2004 PJM 
market. 

28. Applicants state that the virtual divestiture will take one of two forms: (1) a firm 
sales contract expiring no earlier than 15 years after the date of the merger consummation 
(Long-Term Contract Option); or (2) an annual auction of 3-year entitlements to baseload 
energy, in 25 MW blocks. Applicants state that the auction process will be administered 

2 1 Application at 34. 

22 Cassidy testimony at 6. 

23 

The energy sales are not meant to address the identified screen failures in the 
capacity markets; rather, they target the off-peak energy screen failures described above. 
Applicants have provided a separate mitigation plan for capacity markets, which is 
described later in this order. 

2 4 Exelon's witness, Dr. Hieronymus, identified the need to divest 2,400 MW of 
baseload capacity in order to restore competition in PJM-East. Applicants argue that 
"virtually" divesting 2,250 MW on a 100 percent load factor basis is the "energy 
equivalent" of selling 2,400 MW of capacity operating at Exelon's historical capacity 
factor of 93 percent. Application at 24. 
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by an independent auction manager in order to ensure a transparent and objective auction 
process.25 The sum of the baseload energy entitlements sold under the two options will 
be 2;450 MW (Baseload Mitigation Amount), unless, as described below, the Baseload 
Mitigation Amount needed to mitigate harm is reduced by other structural mitigation 
measures. In addition, no single purchaser will be allowed to purchase more than 50 
percent of the Baseload Mitigation Amount. 

29. Applicants state that under the Long-Term Contract Option, they will sell 
entitlements to PJM East baseload nuclear energy for terms of at least 15 years in return 
for cash or similar rights to energy taken for delivery outside of PJM (Energy Swap). 
Applicants originally committed to the divestiture restrictions regarding.the potential 
purchasers under the Long-Term Contract Option, and, additionally, committed that they 
will not sell more that 25 percent of the Baseload Mitigation Amount to market 
participants owning three to five percent of the installed generation capacity in Expanded 
PJM or PJM East.26 

30. Applicants state that, under the auction option, the auctions will be held to 
coincide with the New Jersey Basic Generation Service auctions. The product to be 
auctioned will be a three-year obligation to take 25 MW of "7 x 24" energy. In the first 
year, the auction will be phased in by selling one third of the capacity for a one-year 
term, one third of the capacity for a two-year term, and one third of the capacity for a 
three-year term. In subsequent years, one third of the capacity will be sold for a three-
year term.27 

25 

Cassidy Testimony atl4. 
2 6 Applicants argue that this additional condition is to ensure that the virtual 

divesture will sufficiently mitigate the harm to competition indicated by the off-peak 
screen failures. 

2 7 As constructed, the Auction Amount will be under contract at all times. For , 
example, assuming the Auction Amount were 1,500 MW in the first year (in that case 
2,250 MW minus 750 MW under the Long-Term Contract Option), 500 MW would be 
under one-year contracts, 500 MWs would be under the first year of two-year contracts, 
and 500 MWs would be under the first year of three-year contracts. In the second year, 
500 MWs would be under the second year of two-year contracts, 500 MW would be 
under the second year of three-year contracts, and the 500 MWs that expired under the 
initial one-year contracts would be in the first year of new, three-year contracts. So each 
year, one third of the existing contracts expire and are replaced by new three-year 
contracts. 
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31. Dr. Hieronymus analyzes the effect of the merger, given Applicants' proposed 
mitigation, and finds that the merger would not harm competition. For PJM-East, the 
merger-related changes in concentration range from falling by 101 HHI in the Winter 
Peak period to rising by 63 HHI in the Winter Super Peak period. The post-merger and 
mitigation markets are moderately concentrated for all season/load conditions, with the 
change in market concentration falling within the Commission's tolerance for all periods. 
For PJM Pre-2004 and PJM Expanded, with mitigation, the markets are moderately 
concentrated in 14 of the 20 total season/load conditions and unconcentrated in the othei;. 
6 season/load conditions. With exception of one season/load condition in each market, 
all of the changes in concentration are within the Commission's tolerances. Dr. 
Hieronymus concludes that Applicants' proposed mitigation eliminates any harm to 
competition indicated by the screen failures in his analysis of economic capacity. In 
addition, the proposed mitigation would reduce market concentration below the pre­
merger level in the three PJM markets in all season/load conditions for Available 
Economic Capacity. Therefore, he also concludes that the proposed mitigation eliminates 
any harm to competition indicated by the screen failures in his analysis of Available 
Economic Capacity. 

32. Mr. Frame also finds that the proposed mitigation would eliminate the harm to 
competition in energy markets indicated by the screen failures in economic and Available 
Economic Capacity. Mr. Frame finds that the proposed mitigation would reduce market 
concentration below the pre-merger level in the three PJM markets in virtually all 
season/load condition for Available Economic Capacity. For economic capacity, he finds 
that the post-merger and mitigation markets will be moderately concentrated for 15 of the 
30 season/load condition in the three PJM market scenarios and unconcentrated for the 
other 15 season/load conditions, with all changes in HHI falling within the Commission's 
tolerance levels. 

Notice of Filing and Pleadings 

-JO 

33. Notice of Applicants' filing was published in the Federal Register, with 
interventions and protests due on or before April 11, 2005. Numerous parties filed 
motions to intervene.29 The Pennsylvania Public Utility Commission, the New Jersey 

2 8 70 Fed. Reg. 8,355 (2005). 

2 9 NRG Power Marketing, Inc., Arthur Kill Power, LLC, Astoria Gas Turbine 
Power, LLC, Vienna Power, LLC, and Indian River Power LLC (collectively NRG 
Companies); Dynegy Power Corp. (Dynegy); Consolidated Edison Company of New 
York (ConEd NY); Reliant Energy, Inc. (Reliant); Amerada Hess Corporation (Hess); 
New Athens Generating Company (New Athens); Strategic Energy, LLC (Strategic); LS 

(continued...) 
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Board of Public Utilities and the Illinois Commerce Commission filed notices of 
intervention. Additionally, several parties filed motions to intervene and protests and 
some parties file motions to intervene and comments30. Allegheny Electric Cooperative, 

Power Associates, LP (LS Power); Constellation Energy Commodities Group, Inc. 
(CCG), together with Constellation Generation Group, LLC (CGG), and Constellation 
NewEnergy, Inc. (CNE) (collectively, Constellation); American Electric Power Service 
Corporation (AEP); Wisconsin Electric Power Company (Wisconsin Electric); East Coast 
Power LLC (ECP); New Jersey Large Energy Users Coalition (NJLUPC); Mid-Atlantic 
Power Supply Association (MAPSA); UGI Development Company (UGID): and TXU 
Portfolio Management Company (d/b/a TXU Wholesale'Markets) (TXU). 

3 0 Protests and motions to intervene were received by Ameren Services Company, 
who later filed a motion to withdraw their protests but not their motion to intervene; the 
Maryland Office of the People's Counsel (Office of the People's Counsel); New Jersey 
Division of the Ratepayer Advocate (Division of the Ratepayer Advocate); National 
Railroad Passenger Corporation (Amtrak); PJM Industrial Consumers Coalition 
(Coalition) and Philadelphia Area Industrial Energy Users Group (Energy Users Group); 
Hoosier Energy Rural Electric Cooperative, Inc. (Hoosier); Direct Energy Services 
(Direct Energy); Dominion Energy, Inc. (Dominion); City of Dowagiac, Michigan 
(Dowagiac); Environmental Law and Policy Center; Pennsylvania Office ofthe 
Consumer Advocate (POCA); American Public Power Association (APPA) and the 
National Rural Electric Cooperative Association (NRECA); Midwest Generation, LLC 
(Midwest Generation); Citizen Power, with the Energy Justice Network, the Illinois 
Public Interest Research Group, New Jersey Citizen Action, the New Jersey Public 
Interest Research Group, the Pennsylvania Public Interest Research Group, Public 
Citizen's Energy Program, and Three Mile Island Alert (collectively, Citizen Power 
et al.); FirstEnergy Service Company, with Pennsylvania Electric Company, 
Metropolitan Edison Company; Jersey Central Power & Light Company, and FirstEnergy 
Solutions Corporation (collectively, FirstEnergy); Pepco Holdings Inc., with Potomac 
Electric Power Company, Delmarva Power & Light Company, Atlantic City Electric 
Company, Conectiv Energy Supply, Inc., and Pepco Energy Services, Inc. (collectively, 
PHI Companies), who later filed a Notice of Conditional Support; PPL Electric Utilities 
Corporation, with PPL Energy Plus, LLC, PPL Brunner Island, LLC, PPL Holtwood, 
LLC, PPL Martins Creek, LLC, PPL Montour, LLC, PPL Susquehanna, LLC, and Lower 
Mount Bethel Energy, LLC (collectively, PPL Companies); the Office of the Attorney 
General for the State of Illinois; NiSource Inc. (NiSource); Philadelphia Gas Works and 

(continued...) 
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Inc. (Allegheny Electric), Indiana Utility Regulatory Commission, and H-P Energy 
Resources LLC each filed motions to intervene out-of-time. 

34. Three individuals31 filed comments'in this proceeding expressing concerns about 
the proposed merger and the effect it would have on individual consumers and the future 
energy markets. We find that the issues raised by the individual commentors are outside 
the scope of this proceeding. 

A. Protests 

35. Protestors state claims of factual errors in Applicants' analyses: (1) Hoosier 
contends that Dr. Hieronymus understated the amount of generation controlled by 
Applicants when developing the Competitive Analysis Screen because he failed to 
include a 200 MW power purchase agreement between PECO and Hoosier in 2006; 
(2) the PHI Companies state that Conectiv Energy Services, Inc. only controls 2,595 ' 
MW of generating capacity in PJM East rather than the 4,800 MW used in Applicants' 
analyses; (3) the analyses should have included the PPL Companies recently-completed 
600 MW Lower Mount Bethel combined cycle facility: and (4) the analyses failed to 
account for Dominion's native load obligation in the calculation of Available Economic 
Capacity. Some protestors, including the PHI Companies, argue that given the material 
issues of fact raised by inaccuracies in Applicants' analysis, a hearing is necessary. 

36. A number of protestors argue that Applicants have not analyzed all ofthe 
geographic markets that will be affected by the merger. The POCA argues that 
Dr. Hieronymus and Mr. Frame understated the extent of market concentration resulting 
from the proposed merger and that it is unclear whether Applicants analyzed all relevant 
load pockets and geographic markets, especially the Northern New. Jersey load pocket. 

37. Protestors argue that Dr. Hieronymus failed to analyze the merger's effect on 
markets in PJM other than PJM- East, PJM Pre-2004, and PJM-Expanded. 

the City of Philadelphia (collectively, City of Philadelphia); and H-P Energy Resources, 
LLC (H-P Energy). Comments were filed by the American Antitrust Institute (AAI); 
Williams Power Company (Williams); and the New Jersey Board of Public Utilities 
(NJBPU). 

3 1 William E. Cleary and Kevin B. Carr filed comments in this docket. We also 
received an unsigned filing that ends with the term "the insider." 
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38. Environmental Law and Policy Center is concerned about the effects that.the 
proposed merger would have on market power in the Midwest ISO markets and its effect 
on the interconnection between the Midwest ISO and the PJM markets. 

39. FirstEnergy, through its expert, Ms. Julia Frayer. argues that Applicants' 
Appendix A analysis underestimates the Applicants' combined post-merger market 
power, understates the v levels in the relevant PJM markets and leads to Applicants' 
proposal of inadequate mitigation. Ms. Frayer specifically questions Dr. Hieronymus' 
fuel price and market price assumptions. She performs an alternative analysis showing 
higher concentration levels and merger-related changes in concentration, and, thus, 
higher amounts of capacity needing to be divested. Other protestors, including the 
New Jersey Advocate, question assumptions in Dr. Hieronymus' analysis and argue that 
he should have performed tests of sensitivity of his results to changes in the underlying 
assumptions. They conclude that a hearing is necessary to determine the accuracy of his 
assumptions and any effects on his results. 

40. FirstEnergy argues that Applicants overestimate the entry of new generation and 
underestimate the retirement of old generation, thus overstating the degree of competition 
in PJM and understating the merger's effect on competition. Ms. Frayer argues that when 
Dr. Hieronymus's erroneous assumptions regarding entry and exit (along with other 
assumptions she questions) are corrected, post-merger concentration levels are as high as 
2,818 HHI, calling for up to 900 MW more capacity to be divested in order to mitigate 
the harm to competition. 

41. Hoosier also raises questions regarding the model that Applicants used to perform 
the Competitive Analysis Screen. It states that Applicants should be required to submit 
studies regarding the effect the increased consolidation of suppliers as a result of the 
proposed merger would have on market power concentration in PJM and other affected 
markets. Hoosier specifically questions Dr. Hieronymus' use of a pro-rata allocation of 
scarce transmission availability rather than an economic allocation, which it asserts is 
more accurate and which would result in greater merger-related changes in market 
concentration and thus a need for a larger amount of generation divestiture. Hoosier 
argues that if the Commission does not reject the application outright, then the 
Commission should establish an evidentiary hearing to address the issues of fact raised 
by the proposed merger. The PPL Companies also protest the lack of support for 
Applicants' use of the 'squeeze down'32 method to allocate imports into the relevant PJM 

3 2 Under the "squeeze down" allocation method, shares of available transmission 
are allocated at each interface, diluting as they get closer to the destination market. When 
there is competing economic supply to get through a constrained transmission interface 
into a control area, the transmission capability is allocated to the suppliers in proportion 

(continued...) 
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markets and the failure to address the effect of Applicants' Financial Transmission Rights 
on transmission capacity in the affected markets. 

42. The PHI Companies question, the value of Applicants' Available Economic 
Capacity analysis because state-level restructuring is at different stages in the various 
PJM states. Thus, the deduction for native load obligations used in Available Economic 
Capacity analysis does not accurately reflect competitive conditions in the various PJM 
geographic markets analyzed by Dr. Hieronymus. The PHI Companies also argue that ,. 
the native load deduction in Dr. Hieronymus's Available Economic Capacity analysis is 
incorrect because it imputes PECO's provider of last resort obligations to PECO's ' 
affiliated generating companies, which violates the Commission's policy requiring 
regulated, load-serving companies to stand at arm's length from their marketing affiliates. 
In addition, PPL's witness, Dr. Kalt, argues that although Available Economic Capacity -
analysis in PJM East is "not straightforward," there is sufficient data on buyer and seller 
transactions in New Jersey to develop a more refined analysis that would ensure that 
Applicants' proposed divestitures will pass the Competitive Analysis Screen for 
Available Economic Capacity. He concludes that by failing to satisfy the Commission's 
requirements and not properly analyzing Available Economic Capacity, Applicants may 
have substantially underestimated post-merger concentration levels in both PJM East and 
PJM Pre-2004.33 

43. Some intervenors argue that the merger will increase Applicants' ability to 
exercise market power through strategic bidding and that Applicants have not sufficiently 
analyzed the merger's effect on strategic bidding in the relevant markets. Furthermore, 
the New Jersey Division of the Ratepayer Advocate (Division of the Ratepayer • 
Advocate) states that the Competitive Screen Analysis submitted by Applicants raises 
several questions. It argues that data published by PJM shows that the PJM East markets 
are substantially more concentrated than Applicants' analysis suggests and that the 
Applicants' methodologies might not detect certain market power problems, such as 
strategic bidding concerns. The Division of the Ratepayer Advocate also argues that the 
mitigation measures proposed by Applicants do not adequately address the market power 
problems created by the proposed merger. In addition, POCA argues that Applicants 
have not analyzed the potential for strategic bidding or other actions that could increase 
prices in the PJM market. 

to the amount of economic capacity each supplier has outside of the interface. 
Application, Exhibit J-4 at 10-11. 

33 Kalt Testimony at 30-31. 
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44. Direct Energy argues that Applicants' market power analysis significantly 
understates Applicants' potential market power after the merger. Direct Energy's expert 
witness, Dr. Andrew Kleit, argues that the merger significantly enhances the merged 
firms' ability to unilaterally exercise market power by withholding output of key 
generation resources along the market supply curve. Dr. Kleit compares Applicants' ' 
post-merger costs of withholding output (foregone revenue) to the benefits (higher 
prices), and finds that the benefits of withholding the output of peaking facilities are 
significantly enhanced by the merger. Dr. Kleit concludes that the merger enhances the 
incentive of the merged firm to exercise market power through withholding of output 
from peaking facilities. He recommends that the Commission analyze the costs and 
benefits of withholding from each of the merged firm's peaking facilities. 

45. Some parties argue that the Commission does not apply the Competitive Analysis 
Screen as a bright line test and that the Applicants, by proposing mitigation specifically 
designed to restore the concentration level to within the screens' tolerances, have 
misinterpreted the Commission's merger policy. For example, the PPL Companies argue 
that tools such as market share and HHI screens "provide only the starting point" for 
assessing the competitive implications of a merger.34 They argue that the issue is 
whether the divesture will result in a market structure that is sufficiently competitive, not 
whether a particular HHI level is achieved. 

46. A number of parties protest Applicants' proposed Buyer Restrictions. The PPL 
Companies' witness. Dr. Kalt, argues that market forces should determine who acquires 
the divested assets and at what price. He further argues that the restrictions may harm 
market efficiency by not allowing those buyers that could most efficiently use the 
generation resources to participate in the auction.35 The AAI argues that giving 
Applicants control of the divesture process is "akin to the fox guarding the henhouse."36 

It notes that a Federal Trade Commission (FTC) Staff Study showed that when the FTC 

3 4 PPL at 7, citing U.S. Department of Justice and Federal Trade Commission, 
Horizontal Merger Guidelines, 57 Fed. Reg. 41,552, Sec. 2.0 (1992), revised, 4 Trade 
Reg. Rep (CCH) f 13,104 (April 8, 1997) (Merger Guidelines). 

3 5 Kalt Testimony at 15-17. 

3 6 AAI at 13. 
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determined the assets that were.to be divested, merging companies urged the FTC to 
divest assets to weak buyers; proposed packages of assets that were too narrow to ensure 
fully viable competition; and took actions that diminished the viability of the business 
acquired by the buyer.37 

47. Midwest Generation states that the Commission should consider whether 
Applicants' proposed Buyer Restrictions are reasonable; it says that they could 
undermine Applicants' ability to fully divest the assets necessary to mitigate the market,, 
power problem. Therefore, the Commission should consider requiring Applicants to 
eliminate the restrictions or, in the alternative, require Applicants to identify an 
alternative should their restrictive divestiture plan fail. 

48. Protestors argue that Applicants' proposed virtual divestiture is not as effective as 
physical divestiture for a number of reasons. Hoosier requests that the Commission reject 
Applicants' virtual divestiture proposal and require absolute and permanent divestiture of 
ownership. The APPA and NRECA state that the proposal is inadequate to remedy the 
potential market power abuses that will result from the proposed merger. Additionally, 
POCA argues that virtual divestiture has never before been relied upon by the 
Commission as a mitigation tool and that it is not a permanent structural change. 

49. Regarding the virtual divestiture proposal, FirstEnergy argues that Applicants 
must submit the terms and conditions of the long-term contracts; specify the auction 
protocols; include the long-term rights to capacity as well as energy so that there is 
sufficient capacity-related mitigation; and enter into long-term, firm contracts for nuclear 
energy and capacity, or impose bid caps for the non-nuclear assets that are more likely to 
set prices. It also states that the PJM Market Monitoring Unit (MMU) must monitor the 
implementation of the interim mitigation measures. FirstEnergy also questions the 
practical effects of virtual divestiture, such as how the Applicants' market power will be 
held in check after the long-term contracts expire, and what Applicants will do if there 
are not enough purchasers in the auction process or those buyers default. In addition, 
FirstEnergy states that Applicants will obtain a market price for their energy, and 
questions whether the energy sales are actually mitigation if Applicants are able to 
receive the same price (i.e., post-merger, post-mitigation) for the energy that' they would 
have received without mitigation 3 8 

3 7 AAI at 14, citing Federal Trade Commission, Bureau of Competition, Study of 
the Commission's Divestiture Process. Washington, D.C. 1999 at 16. 

3 8 FirstEnergy at 46. 
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50. FirstEnergy argues that the Commission rejected partial divestiture in the, 
AEP/CSW merger39 for the reasons stated above. It states that, in that case, the 
Commission rejected applicants1 proposal to divest a minority interest in a generating 
facility while retaining operational control over the output of the facility, and required 
applicants to divest their entire ownership interest in the generating facilities at issue.40 

Finally, FirstEnergy argues that the Commission rejected a proposal similar to 
Applicants' baseload auction in Allegheny/DQE?1, where the Commission expressed 
concern that the entire output of the facility in question would not be sold under the 
proposed RFP, and stated: 

Divestiture would permanently eliminate the opportunity for the merged 
company to exercise the market power (by withholding output to raise 
electricity prices) conferred on them by the merger.42 

51. AAI also finds flaws in Applicants' proposed divestiture plan, arguing that it does 
not provide sufficient information to satisfy concerns such as the need to create viable, 
independent competitors in the markets. Specifically, AAI argues that Applicants' 
proposed virtual divestiture would allow Applicants to keep ownership and control of the 
capacity while they sell or swap the energy to third-party purchasers and that this would 
not adequately address the market power concerns raised by the proposed merger or 
create a viable competitor in the market. Another problem is that with Applicants 
controlling the virtual (and actual) divestiture process, the Commission could not modify 
or oversee the divestiture plans; and Applicants would have little incentive to divest and 
mitigate in a way that would create viable competitors and markets. AAI also argues that 
Applicants have not demonstrated the claimed efficiencies or other benefits that would 
allegedly result from the merger, particularly Applicants' nuclear assets. Finally, AAI 
notes that the antitrust agencies prefer structural mitigation, such as divestiture, to 
conduct-based remedies, which are often difficult to design, cumbersome and costly to 
administer, and easier to circumvent than structural remedies.43 

39 American Electric Power Co., et a l , 90 FERC % 61,242 (2000) (AEP/CSW). . 

4 0 FirstEnergy at 43, citing AEP/CSW at 61,792. 

4 ,Allegheny Energy, Inc., et a l , 84 FERC % 61,223 (1998) (Allegheny/DQE). 

4 2 FirstEnergy at 45, citing Allegheny/DQE at 62,070. 

43 AAI at 9, citing U.S. DOJ, Antitrust Division, Antitrust Division Policy Guide to Merger Remedies (2004). 
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52. The City of Philadelphia also protests Applicants' use of virtual divestiture. The 
Office of the People's Counsel claims that Applicants do not sufficiently explain how 
virtual divestiture will effectively mitigate market power. Therefore, they state that the 
Commission should establish hearing procedures to address the validity of the proposed 
mitigation and to explore how the mitigation, including the proposed virtual divestiture, 
will remedy the market power problems and screen failures resulting from the proposed 
merger. 

53. Amtrak argues that the Applicants fail to set forth the legal basis for using the 
virtual divestiture as permanent mitigation and fail to demonstrate its effectiveness.' 
Furthermore, Amtrak argues that the proposed virtual divestiture is not a permanent 
mitigation measure, since control of all generation will return to the merged entity after a 
fixed time period. Amtrak also argues that the PJM Market Monitoring Unit (MMU) is • 
unable to compensate and adequately administer the unduly complicated and 
administratively burdensome proposed virtual divestiture. ' 

54. The PHI Companies state that virtual divestiture is unacceptable because it fails to 
transfer control over the units' operation, including the scheduling and duration of 
maintenance outages, and because the actual merged entity, and its market power, will 
outlast the virtual divestiture. The PHI Companies argue that the three year baseload 
auction energy sales might not continue over the proposed 15-year period, and urge the 
Commission to evaluate the actual mitigating effects of the virtual divestiture and impose 
certain conditions on the virtual divestiture. The PHI Companies' economic witness, 
Dr. Cichetti, argues that the three-year and 15-year contracts do not adequately mitigate 
Applicants' market power because the nuclear units would not be divested and would still 
be controlled by EE&G, which will be able to affect market prices in the Basic 
Generation Service auction. He concludes that the virtually divested MWs should be 
considered to be controlled by EE&G in Dr. Hieronymus' Appendix A analysis. 
Therefore, in order to fully evaluate the effect on the PJM markets and the validity of 
Applicants' mitigation plan, the PHI Companies request that the Commission establish an 
evidentiary hearing. 

55. The NJBPU states that it is concerned about the creation of significant market 
power in the PJM markets involved in the state's Basic Generation Service auctions and 
the effect that that market power would have on the Basic Generation Service auction 
process. The NJBPU asked the PJM MMU to study the effects of the proposed merger 
on competition in all relevant PJM markets. It also raises several concerns regarding 
Applicants' proposed mitigation plan and the effect the mitigation would have 
competition in the relevant PJM markets. Therefore, the NJBPU requests that the 
Commission establish an evidentiary hearing to fully evaluate all aspects of Applicants' 
proposed merger. 
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56. The Illinois Attorney General states that the merger would exacerbate already 
existing market power problems in the PJM markets that influence the prices paid for 
electricity by Illinois customers. It states that the Illinois Commerce Commission is in 
the process of approving an auction similar to the Basic Generation Service auctions that 
take place in the New Jersey markets, and argues that the proposed merger could 
undermine the ability of the proposed auction to secure electricity at competitive prices 
for Illinois consumers. Therefore, the Illinois Attorney General requests that the 
Commission set this matter for hearing. 

57. AAI argues that Applicants' failure to specify which units will be divested allows 
Applicants to divest the units that are least likely to compete with the assets kept by 
Applicants. Similarly, numerous parties, including Hoosier, AAI , the PHI Companies, 
FirstEnergy, the PPL Companies and the Division of the Ratepayer Advocate, argue that 
Applicants' mitigation plan fails to comply with the Commission's requirements by 
failing to specify which of Applicants' facilities would be divested.44 

58. FirstEnergy's witness, Ms. Frayer, raises a number of concerns regarding 
Applicants' interim mitigation proposal. Specifically, she argues that; (1) Applicants 
have not provided sufficient detail about the interim mitigation;43 (2) there must.be a 
credible and transparent means of oversight over Applicants' enforcement of the interim 
auctions, as the Commission recognized in OG&E; 4 and (3) Applicants' proposal to bid 
the nuclear capacity into the PJM markets at a $0 price does not mitigate market power 
because the nuclear plants do not set the market-clearing price. 

59. Protestors also point out that transmission expansion is a form of market power 
mitigation. FirstEnergy argues that the Commission should consider what studies the 
PJM MMU might perform to identify the specific transmission enhancements Applicants 
could be required to construct to relieve congestion in PJM East as a condition of merger 
approval. The PHI Companies argue that Applicants may have positions in the PJM . 
queue for generation interconnection projects and that they should be required to 

4 4 Protestors cite the Merger Policy Statement at 30, 136, where the Commission 
stated that merger applicants must specify the units to be divested. 

4 5 Ms. Frayer cites the Commission's finding in AEP/CSW, where the 
Commission required Applicants to file the "terms and conditions" associated with 

interim mitigation so the Commission could assess whether the proposed mitigation 
would be effective. Frayer Testimony at 51, citing AEP/CSW at 61,794. 

46 Frayer Testimony at 51, citing Oklahoma Gas & Elec. Co., 108 FERC H 61,004 
at PP 38-39 (2004) (OG&E). 
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relinquish these positions in order to enable other parties to construct generation in the 
affected markets, thus limiting the merged company from re-establishing its pre-
mitigation market power.47 

60. The PHI Companies argue that the sheer size of the merged company (nearly 
40,000 MW of generation in PJM) creates market power problems that the Commission's 
Competitive Analysis Screen does not address. POCA also argues that the size and scope 
of this proposed merger will present opportunities for the merged entity to wield market,, 
power, even after the proposed mitigation and divestiture. POCA points out that 
Applicants would still own 37,100 MW of generation in PJM, including 14,400 MW, or 
36 percent of the capacity in PJM East, the most constrained market in PJM. 

61. Protestors question how the proposed merger will affect Applicants' authorization 
to sell power at market-based rates. First Energy's witness, Ms. Frayer, performed an 
analysis which she characterized as being required for Applicants to be able to continue ' 
to sell power at market-based rates, and concluded that Applicants would fail the 
20 percent market share screen.48 While acknowledging that this case is under 
section 203 of the FPA, not section 205, FirstEnergy concludes that the Commission will 
have to address the issue of the merged firm's market-based rate authorization, and that 
the Commission should make a decision in the 203 proceeding that will "pass muster" in 
the related section 205 market-based rate proceedings 4 9 FirstEnergy argues that when 
the 20 percent market share threshold is violated, which Ms. Frayer shows will occur 
even when Applicants' proposed mitigation plan is imposed, the Commission then 
requires a delivered price test - which is exactly what the Applicants performed in this 
section 203 proceeding. Dominion's witness, Mr. Frank Graves, also finds that, even 
with mitigation. Applicants will have a greater than 20 percent market share in Expanded 
PJM, and that Applicants would need to divest an additional 1,200 MW in order to pass 
the Commission's market share screen for market-based rate authorization. 

4 7 PHI Companies at 45. 

4 8 In April 2004, the Commission established a 20 percent Wholesale Market 
Share indicative screen, as well as another screen, for analyzing generation dominance in 
market-based rate applications. AEP Marketing, Inc., e ta l , 107 FERC \ 61,018 (2004). 

4 9 First Energy at 38. 
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62. Dominion argues that the market-share screen failure indicates that Applicants will 
have market power in PJM and urges the Commission to reject any argument that the 
PJM MMU can address market power issues in the PJM market. Amtrak, the Coalition 
and the Energy Users Group also argue that the Commission should not rely on the PJM 
MMU to identify and prevent exercises of market power. 

63. FirstEnergy states that Applicants have not provided any details regarding their 
planned reorganization of the "unregulated" entities owned by Exelon and PSE&G, and 
argues that the Commission cannot find that the reorganization will be consistent with the 
public interest until Applicants provide details. FirstEnergy states that in Ameren Energy, 
the Commission recognized that some types of internal reorganizations can harm 
competition, and asserts that the Commission cannot act on Applicants' proposed internal 
restructuring based on the limited information provided in the application.50 

64. NiSource states that it does hot oppose the merger, but it requests that the 
Commission condition approval on the resolution of NiSource's increased parallel path 
flow, or "loop flow," problems, which will be exacerbated by the proposed merger. 
Therefore, NiSource requests that the Commission require Applicants to further study 
how the proposed merger will affect loop flow and take certain remedial actions, such as 
requiring Applicants to mitigate their loop flow if the Applicants' proposed merger is 
approved. 

B. Applicants' Answer to the Protests 

65. On May 10, 2005, Applicants filed an answer and amendment to their original 
filing. Notice of the answer and amendment to the filing was published in the Federal 
Register,51 with comments due on or before May 27, 2005. 

66. Applicants acknowledge that protestors have raised some good points regarding 
errors in Dr. Hieronymus's original analysis, but argue that, even with the appropriate 
revisions to the inputs in their analysis. Applicants have shown that the proposed 
divestiture fully mitigates the merger-related harm to competition. Applicants cite four 
specific examples of factual errors in the original analysis: (1) the analysis should have 
included a 200 MW power purchase agreement between PECO and Hoosier in 2006; 

50 FirstEnergy at 54-56, citing Ameren Energy Generating Co., et ai, 103 FERC 
% 61,128 (2003) (Ameren Energy). 

51 
70 Fed. Reg. 29, 299 (2005). 
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(2) the analysis should have included PPL's recently completed 600 MW Lower Mount 
Bethel combined cycle facility; (3) the analysis should have used 2,595 MW. rather than 
4,800 MW, of generating capacity for Conectiv Energy Services, Inc. in PJM East; and 
(4) the analysis failed to account for Dominion's native load obligation in the calculation 
of Available Economic Capacity. Applicants state that Dr. Hieronymus has made those 
changes in his analysis and that the resulting changes are minor and do not affect the 
mitigation required to repair the merger's harm to competition. 

67. Applicants respond to protestors' arguments regarding the relevant geographic 
markets that would be affected by the merger. Answering the PPL Companies and the 
PHI Companies' argument regarding the Northern New Jersey market, Applicants state 
that, because there was no overlap between Exelon's and PSE&G's generation in 
Northern New Jersey, Dr. Hieronymus analyzed the effect of the merger on that market • 
and found that the mitigation for the PJM East market̂  along with an additional 100.MW 
divestiture of generation located in Northern New Jersey, would mitigate the harm to 
competition. 

68. The PPL Companies argue that due to prevailing transmission constraints, the 
"PJM Classic" market, consisting of PJM Classic and the Allegheny Power system 
(Allegheny), should be analyzed as a separate market within the larger PJM Pre-2004 
market. In response, Applicants assert that although PJM's western interface once 
created a transmission constraint separating Allegheny from PJM Classic that constraint 
no longer exists, because PJM now redispatches the system when the constraint threatens 
to limit the west-to-east flows within PJM.32 Applicants cite the PJM Market Monitor's 
2004 State of the Market Report, which explains how the system operator redispatches 
higher-cost generating units in order to maintain the prevailing west-to-east flows from 
Allegheny into PJM Classic. 

69. Applicants also address Protestors' assertion that they should have analyzed PJM 
West and the "Rest of PJM Pre-2004" market (PJM Pre-2004 minus PJM West). They 
argue that the prevailing power flows are east-to-west, so the resulting transmission 
constraints can make PJM East a load pocket and, thus, a separate geographic market. 
However, Applicants argue that east-to-west flows are unconstrained, so there is no 
reason to consider PJM West as a separate market, because suppliers in PJM East can 
compete in the PJM West Market. Applicants contend that Protestors' rationale for 
defining the relevant geographic market based on sellers' opportunity costs is 
inconsistent with Commission precedent and Appendix A of the Merger Policy 
Statement. They state that Appendix A instructs applicants to consider those suppliers 

5 2 Answer at 11. 
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with low enough variable costs that they could compete (subject to transmission, 
constraints) in a geographic market, not whether potential suppliers would consider the 
opportunity cost of selling into a particular geographic market. 

70. Applicants address protestors' questions about the fuel cost and assumed 
wholesale market prices in their analysis. While acknowledging that the assumed market 
prices are important parameters in the model, they argue that consistency between fuel 
cost assumptions and the prevailing market prices is most critical, and that 
Dr. Hieronymus's and Mr. Frame's testimonies are each internally consistent in their fuel 
cost and market price assumptions. That is, fuel cost assumptions on the low end of the 
range of observed or projected costs should correspond to market price assumptions on 
the low end of the range of observed or projected prices;1 likewise for high prices., They 
state that the protestors, including FirstEnergy's witness, Ms. Frayer, have been able to 
show different results by changing one or the other of Dr. Hieronymus' assumptions 
about fuel costs or market prices, but that those results are meaningless without a 
corresponding change in the other assumption. Moreover, Applicants assert that 
Ms. Frayer's arguments about the accuracy of the fuel cost inputs are overstated because 
they do not change the merit order of the plants that would be dispatched under various 
market conditions; thus, they do not materially affect the results of Applicants' analysis.53 

Applicants point out that Dr. Hieronymus and Mr. Frame used different fuel cost and 
market price assumptions, but arrived at very similar results, thus showing that the results 
are not sensitive to changes in fuel cost and market price assumptions. Finally, 
Applicants argue that some of the fuel costs and market prices assumed by protestors' 
witnesses are wrong. 5 4 

71. Applicants address claims that they should have performed more tests on the 
sensitivity of their results to changes in the assumed market prices. First, they argue that 
by using a range of prices from $20/MWh to $80/MWH and arriving at similar results 
throughout the range, Dr. Hieronymus has shown that changes in the assumed market 
price will not materially change his results. Second, as noted above, they argue that 
Mr. Frame's analysis serves as a sensitivity test of Dr. Hieronymus' analysis and 
confirms that the results are not sensitive to changes in fuel cost and market price 
assumptions. 

5 3 Applicants argue that under any plausible forecast, changes in fuel cost 
assumptions would not, for example, make coal-fired capacity cheaper than nuclear 
capacity, or natural gas-fired capacity cheaper than coal-fired capacity. Thus, the results 
for economic capacity would not be materially different under any reasonable fuel cost 
assumption. 

5 4 Answer at 17. 
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72. Regarding FirstEnergy's assertion that Dr. Hieronymus overestimated the amount 
of new generation coming on line and underestimated the amount of old generation being 
retired in PJM, Applicants state that FirstEnergy's claims are erroneous and are based .on 
statements Dr. Hieronymus used in a different context, not in his analysis of energy 
markets. They state that in his analysis of energy markets, Dr. Hieronymus relied on. 
PJM reports as to which plants would be coming on line and which would be retired in 
2006, the test year, and that his comments about entry that FirstEnergy cites were more 
general and in the context of the competitiveness of long-term capacity markets. They 
also note that FirstEnergy's witness, Ms. Frayer, used the same assumptions regarding 
generation entry and exit in her analysis of the relevant energy markets as did 
Dr. Hieronymus. 

73. Applicants also address protests regarding Dr. Hieronymus' allocation of available 
transmission in his analysis. Applicants challenge Hoosier's and the PPL Companies' 
claims that using a pro rata, rather than economic, allocation of available transmission 
skews the results of the analysis by understating the allocation of import capability for 
Applicants' low-cost generation and systematically reducing the HHI. They say that the 
Commission has accepted the use of pro rata transmission allocation in numerous DPT 
analyses. They further state that, despite claims of an "opportunistic" use of the pro rata 
allocation by Dr. Hieronymus, he has always used that method in his many DPT analyses 
before the Commission. 

74. Regarding their analysis of Available Economic Capacity, Applicants reiterate 
their argument that in retail choice states such as those affected by the merger, Available 
Economic Capacity is difficult to measure and does not accurately portray competitive 
conditions. They state that protestors largely agree with that assertion and that protestors' 
attacks on Dr. Hieronymus' analysis of Available Economic Capacity miss the 
fundamental point. While other suppliers' native load data are not available, they do 
have data on their own native load obligation, so they are able to model their own 
Available Economic Capacity and conclude that the divestiture will bring that total below 
the pre-merger level. 

75. Applicants address the numerous protests regarding the possibility of the merger 
creating or enhancing the merged firm's incentive and/or ability to engage in strategic 
bidding, thus increasing its unilateral market power. First, they argue that the 
Commission's Merger Policy Statement does not require an analysis of strategic bidding, 
nor is there case precedent requiring such an analysis. Rather, the Commission relies on 
the analysis described in Appendix A of the Merger Policy Statement, which is based on 
the Merger Guidelines, a well-established and court-affirmed analytical methodology. 
They further state that HHI screens are useful for analyzing the effect of a merger on the 
unilateral exercise of market power and cite the Merger Guidelines, which state that 
"[ojther things being equal, market concentration affects the likelihood that one firm, or a 
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small group of firms, could successfully exercise market power."35 Finally, they state 
that the analysis by Direct Energy's witness, Dr. Kleit, of the cost and benefits of 
withholding and strategic bidding, is filled with errors and questionable assumptions. 

76. Applicants characterize the protests regarding their proposed mitigation as falling 
into two major categories: (1) the Applicants proposed an inadequate amount of 
divestiture; and (2) virtual divestiture does not adequately mitigate market power. They 
further state that the questions raised by protestors are not issues of material fact that 
would require a hearing to explore, but legal and policy issues that can be decided by the 
Commission without a hearing. 

77. Applicants respond to the PHI Companies, the PPL Companies and FirstEnergy's 
argument that Applicants have misinterpreted the HHI screen as an absolute standard for 
Commission approval of a merger or acquisition. They assert that it is the PHI 
Companies, PPL Companies and FirstEnergy who have misinterpreted the Commission's 
reliance on the HHI screen. Citing the Merger Policy Statement and the Merger Filings 
Requirements Rule, Applicants state that the Commission uses the screen to identify 
those mergers or acquisitions that will not require a hearing or additional mitigation in 
order to be authorized by the Commission, absent compelling evidence otherwise raised 
by intervenors. They conclude that because their proposed mitigation returns market . 
concentration to levels that would pass the Competitive Analysis Screen, and no 
intervener has made a showing that the merger has anticompetitive effects despite 
passing the screens, they have met the Commission's standard for showing a lack of harm 
to competition. 

78. Applicants argue that FirstEnergy's assertion that an additional 890 MW of 
divestiture is required to avoid screen failures in the "summer rest of peak" and "shoulder 
rest of peak" periods is based on a miscalculation of Applicants' proposed divestiture. 
They argue that Ms. Frayer undercounted the amount of the proposed divesture that . 
would be relevant for the "summer rest of peak" and "shoulder rest of peak" periods by 
1200 MW, because she was inconsistent between the types of units that would be 
considered economic capacity given her assumed price levels and the types of units that 
Applicants have committed to divest.56 

79. While Applicants disagree with the argument raised by numerous protestors 
regarding Applicants' proposed Buyer Restrictions to purchase the divested plants and 
virtually divested energy, they offer to withdraw most of the proposed restrictions. They 

5 3 Answer at 25, citing § 2.0 of the Merger Guidelines. 

5 6 Hieronymus Supplemental Testimony at 23-24. 
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are willing to withdraw the restrictions that: (1) no more than half of the fossil generation 
would be sold to a single buyer and; (2) none would be sold to a market participant with a 
greater than five percent market share in PJM-East or Expanded PJM. Additionally, they 
withdraw the restriction that they will not sell more than 25 percent of the Baseload 
Mitigation Amount to market participants owning three to five percent of the installed 
generation capacity in Expanded PJM or PJM East. They continue to propose, however, 
the 50 percent limit on the total purchase of the virtually divested nuclear capacity.57 

80. In order to allow suppliers with larger pre-existing market shares in PJM to 
purchase the divested capacity, Applicants propose divesting an additional 1,100 M'W of 
generating capacity (900 MW of fossil generating capacity and 200 MW of virtual 
nuclear capacity) in the PJM Pre-2004 market. Dr. Hieronymus analyzes the effect of the 
merger on competition with the increased divestiture and the assumption that equal shares 
of the entire divestiture amount were purchased by the four largest owners of capacity in 
PJM-East: PPL, Reliant, Conectiv and FirstEnergy. Under that scenario, for PJM-East, 1 

he finds that the post-merger-and-mitigation concentration levels range from 1,218 to 
1,465 HHI, with changes in concentration ranging from negative 88 to 95 HHI, all within 
the Commission's screening threshold for moderately concentrated markets. For PJM 
Pre-2004, he finds that the post-merger-and-mitigation concentration levels range from 
996 to 1,292 HHI, with changes in concentration ranging from 48 to 105 HHI, with one 
period (shoulder peak, a moderately concentrated market with a change in concentration 
of 100 HHI) failing the Commission's screening threshold for moderately concentrated 
and unconcentrated markets.38 

81. Applicants acknowledge that the additional mitigation does not necessarily cure all 
possible screen failures for all possible combinations of sales to companies with large 
market shares. They state that they will , therefore, make a compliance filing showing the 
effect on market concentration given the actual divestitures and the same data and 
assumptions used in Applicants' revised Appendix A analysis, in order to show that no 
material screen failures will have resulted. 

82. Applicants characterize the protests regarding their proposed virtual divestiture as 
falling into two major categories: (1) virtual divestiture is not as effective as physical 
divestiture in mitigating market power; and (2) compliance with the virtual divestiture 
commitment will be difficult to monitor, giving Applicants the ability to avoid the 
commitments they have made to the Commission. 

5 7 Answer at 32. 

5S 

Hieronymus Supplemental Testimony at 50. 
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83. Applicants argue that the virtual divestiture is as effective as physical divestiture. 
They argue that the fact that the Commission has never approved sales of capacity, such 
as the virtual divesture proposal, as long-term mitigation, does not preclude the virtual 
divesture plan from being effective long-term mitigation. They state that, in the Merger 
Policy Statement, the Commission contemplated a possible alternative to physical 
divestiture that is similar to their proposed virtual divestiture: 

[0]ne alternative might be to divest the ownership rights to energy and 
capacity to a number of owners. The unit could then be operated as a 
competitive joint venture and parts of its output could be bid or sold 
independently.59 

Applicants argue that their virtual divestiture plan, while not a joint venture, does divest 
the ownership rights to energy to a number of owners that can independently sell that 
energy or bid it into the PJM market. 

84. Applicants argue that the Commission did not, in the Merger Policy Statement, 
establish physical divestiture as the only plausible mitigation for harm to competition; , 
rather it recognized that "there are numerous mitigation measures that can be effective" 
and stated that it would consider the adequacy of various mitigation measures on a case-
by-case basis.60 Applicants assert that they have provided the analysis necessary for the 
Commission to determine the adequacy of virtual divestiture, and cite the testimony of 
Mr. Cassidy and Mr. Sabitino, explaining that the rights to the energy are firm rights and 
that the Applicants would have to pay liquidated damages if they failed to deliver. They 
further argue that, because the liquidated damages are based on the cost of covering any 
shortfall, they would have no incentive to withhold the energy subject to the virtual 
divestiture in order to profit from increased energy prices, because they would have to 
pay the cost of any such increase. 

85. Applicants state that, under the virtual divestiture plan, the obligation to deliver 
energy is not tied to any specific unit and that they will guarantee the delivery of a 
specific amount of "24/7" energy under both the Auction Plan and the Long-Term 

5 9 Answer at 35, citing Merger Policy Statement at 30,137. 

6 0 Id. at 30.900. 
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Contract Plan, regardless of which units are operating.61 They assert that this guarantee 
eliminates the ability to profit by withholding output from the units that are under the 
virtual divestiture plan. Finally. Applicants note that the Commission has recognized in a 
number of cases that the operating characteristics of nuclear units reduce the danger of 
withholding output in order to raise prices.62 

86. In response to FirstEnergy's assertion that the Commission rejected the sale of 
long-term power as mitigation in Allegheny, Applicants argue that FirstEnergy omitted ,. 
the reasoning behind the Commission's decision and that the circumstances are different 
here. They state that, in Allegheny, the Commission was concerned that "the mergeid 
company reservefs] the right to reject any and all bids," and that the merged company 
would thus retain control over the generation facility. Here, they argue. Applicants have 
committed to sell all of the energy that is offered, regardless of the price of the bids, and 
an independent auction monitor will oversee Applicants' compliance with that 
commitment. 

87. Applicants dispute FirstEnergy's assertion that they will receive the same price for 
the virtually divested energy as they would have in the absence of mitigation. They state 
that, under the virtual divestiture plan, they will receive the price determined in the 
auction for the three-year life of each contract, whereas if they retained control of the 
output of the nuclear units, they would be able to benefit from any market price increases 
during the same three-year period. They conclude that, because of the three-year 
contracts, they will have no economic incentive to increase the market price in order to 
increase profit from the virtually divested capacity. 

88. Applicants challenge Dr. Cichetti's assertion that they will retain control of both 
the three-year and the 15-year products offered in the virtual divestiture plan because the 
purchasers of those products will likely resell the power in the Basic Generation Service 
auction. They state that, in both cases, the Applicants are obligated to deliver 24/7 
energy to the buyers, and the buyers, not the sellers, will determine whether to participate 
in the Basic Generation Service auction or use it elsewhere. Applicants conclude that 
they cannot control the capacity or the price of the energy in the Basic Generation 
Service auction. 

6 1 Answer at 36. 

6 2 Answer at 37, citing U.S. Gen New England, 109 FERC 1 61,361 at P23 (2004); 
Ohio Edison Co., 94 FERC H 61,291 at 62,044 (2001); and Commonwealth Edison Co., 
91 FERC 1 61,036 at 61,134 n. 42 (2000). 
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89. Regarding protestors' claims that the proposed energy swaps could harm, 
competition in other geographic markets by increasing the concentration of control of 
capacity and energy in other geographic markets, Applicants argue that any such swap 
would have to be approved under section 203 and that the Commission could address any 
competitive concerns. Moreover, Applicants argue that they control very little electric 
generation capacity in other geographic markets, so the possibility of harm to competition 
elsewhere is remote. 

90. Applicants recognize protestors' arguments that the antitrust agencies generally 
prefer structural mitigation to behavioral mitigation and that behavioral mitigation 
requires ongoing monitoring for compliance. In response, Applicants commit to establish 
a public compliance web site that will show how they are complying with the virtual 
divestiture and all other mitigation requirements.63 Applicants reiterate their commitment 
that the annual auctions for three-year energy contracts will be administered by an 
independent auction manager. 

91. Applicants respond to the numerous protests regarding their proposal for 
implementing the mitigation. In response to the PHI Companies' concern that the three 
year baseload auction energy sales might not continue over the proposed 15-year period, 
Applicants state that the PHI Companies are mistaken, and restate their commitment from 
the Application: 

Applicants explicitly reaffirm that the entire Baseload Mitigation Amount 
of nuclear virtual divestiture (2,600 MW) will remain in place after 
15 years, subject to a reduction in the mitigation amount if the Applicant's 
PJM East nuclear capacity is decommissioned, derated, or sold or there is 
construction of new transmission transfer capability into PJM East.64 

92. A number of protestors question the 18-month time period for the fossil divestiture 
and argue that it should be shorter. For example, AAI states that antitrust agencies 
advocate shorter time periods for completing divestitures. In response, Applicants 
commit to "executing sales agreements and making filings before the Commission for the 
approval of the sales no later than one year after the closing date of the Transaction."65. 

6 3 Answer at 43. 

6 4 Answer at 46. 

6 5 Answer at 47. 
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93. Regarding protestors' arguments that the Merger Policy Statement requires 
Applicants to identify the specific units that will be divested, Applicants argue, that while1 

they did not identify the exact units, they did identify the location and the types of 
generation to be divested and the pool of generation facilities eligible for divesture. They 
further argue that by not specifying the exact units, they give potential buyers more 
flexibility and let market forces decide which units should be divested. Finally, they 
argue that in AEP/CSW, rather than accepting applicants' commitment to divest portions 
of two generating facilities totaling 550 MWs, the Commission expressly directed 
applicants to divest "any unit or units totaling the same number of megawatts and having 
the same cost, operation, and location characteristics as the specific plants."66 They 
conclude that the Commission has made it clear that it is not necessary to specify the 
plants that will be divested to mitigate Appendix A screen failures. 

94. Applicants respond to protestors' arguments regarding the proposal to reduce the 
amount of the baseload mitigation MW-for-MW for any increase in transmission transfer 
capability into PJM-East or for any reduction in Applicants' nuclear generating capacity 
due to de-rating, decommissioning, or sales of nuclear capacity in PJM-East. Applicants 
assert that the market power concern regarding nuclear units is that, because they are 
low-cost units that are always in merit, their owners benefit from any withholding of 
other units that would raise the market-clearing price.67 They argue that a decrease in the 
amount of nuclear capacity held by Applicants, whether through divestiture, de-rating, or 
unit retirement, would have the same effect in terms of mitigating market power. Thus, 
any reduction in the nuclear capacity held by Applicants should be considered effective 
market power mitigation, because any such reduction reduces the ability to profit from 
withholding output from other units. Regarding decreases to the baseload mitigation 
amount for increases in transmission transfer capability into PJM East, Applicants argue 
that increasing transfer capability into PJM-East would enable competitive suppliers to 
defeat attempts by generators in PJM East to drive up prices by withholding output, and, 
thus, should also be considered effective market power mitigation. 

95. Applicants respond to the numerous challenges to the effectiveness of their 
proposed interim mitigation. Regarding FirstEnergy's assertion that the PJM MMU 
should monitor Applicants' compliance with their interim mitigation plan, Applicants 
reiterate their commitment to establish a public compliance web site that will show how 
they are complying with the virtual divestiture and all other mitigation requirements, 

66 Answer at 49 citing AEP/CSW at 61,792. 

6 7 Applicants reiterate their argument that the Commission has recognized, in a 
number of cases, that the operating characteristics of nuclear units reduce the danger of 
withholding output from nuclear plants in order to raise prices. 
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including the interim mitigation plan. Moreover, they state that the PJM MMU has 
access to all the bid data in the PJM markets and will be able to track the amount of 
capacity bid into the PJM market under the interim mitigation plan. Regarding 
FirstEnergy's claim that the Application provides insufficient detail about the interim 
mitigation, Applicants refer to the Cassidy testimony, which describes the amount of the 
dispatch rights; the rights afforded the purchasers of the capacity; the terms of the master 
agreement for the sales; the price of the energy and capacity; the timing and duration of 
the interim sales; and any associated rollover provisions.68 

96. FirstEnergy asserts that Applicants' proposal to bid the output of their nuclear, 
plants into the PJM energy market at a $0 price is inadequate because nuclear plants do 
not set the market-clearing price, and, therefore, Applicants should propose bid caps for 
their generating units that are likely to set the price. Applicants respond that they are 
doing precisely what FirstEnergy recommends. They have committed to bid the mid-
merit and peaking units (the units most likely to set the clearing price) into the PJM 
market subject to a variable cost bid cap. Applicants challenge various claims that they 
should only be allowed to charge cost-based rates. They say that such claims are 
unfounded and, as a practical matter, no protestors have explained how offers of cost-
based sales could be made in the single-clearing-price PJM Market. 

97. A number of protestors, including FirstEnergy and PHI Companies, request that 
Applicants provide transmission upgrades as part of their mitigation package. Applicants 
state that, while they have opted for generation divestiture rather than transmission 
expansion as their form of market power mitigation, they are engaged in the PJM 
Regional Transmission Planning Process, and commit to additional transmission 
expansion. Specifically, in addition to their existing transmission commitments, they 
commit to complete two transmission projects whether or not the merger is approved by 
the Commission, and, if the Commission approves the merger without an evidentiary 
hearing, they commit to fund $25 million of transmission projects on PJM's list of 
Economic Projects over the next five years.69 

98. Applicants characterize a number of issues raised by protestors as being policy 
issues that have no merit and do not require a hearing to resolve. First, they respond to. 
protestors' claims that, if the merger is approved, it will halt future merger activity in 
PJM by increasing the level of market concentration. They argue that the Commission 

Application, Cassidy testimony at 5-8. 

6 9 Answer at 60. 
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has determined that it will review mergers on their own merits, rather than based on the 
effect they could have on possible future mergers. 

99. In addition, Applicants argue that claims that the merger would create a "mega-
utility" with a dominant market position and that the Commission's Appendix A analysis 
does not sufficiently address such a possibility are misguided. They state that no 
intervener has identified any specific issues that cannot be addressed using the tools 
available to the-Commission. 

100. Applicants note that a number of protestors have argued that the merged firrrt will 
not pass the Commission's screen for generation market power under its market-based 
rates review. In response, Applicants state that they disagree with protestors' 
conclusions, but, more importantly, they argue that the Commission can address the issue 
of the merged firms' market-based rates when Applicants make their updated market-
based rates filing. 

101. Applicants argue that NiSource's protests regarding loop flows should be rejected 
because they are not related to the merger. They state that NiSource's complaint is about 
loop flows that might arise due to ComEd joining PJM, and that the Commission already 
has a proceeding regarding loop flows between PJM and the Midwest ISO. 7 1 They 
further note that NiSource has filed a complaint in Docket No. EL05-103 in which it 
raised the same concerns. 

102. Applicants respond to FirstEnergy's assertion that they have not demonstrated that 
their proposed internal corporate restructuring is consistent with the public interest. They 
state that FirstEnergy's cite to the Commission's finding in Ameren Energy is misplaced, 
because Applicants have committed that there will be no transfers of generation assets 
from merchant generating companies to traditional franchised utilities, which was the 
Commission's concern in Ameren Energy. 

7 0 Id. at 63, citing Ohio Edison Co., 85 FERC 1 61,203 at 61,846 (1998) (rejecting 
intervenors' requests to "look at possible future mergers when assessing the potential 
competitive effects of a merger.") 

7 1 Applicants cite the Joint Operating Agreement in Docket No. ER04-375, first 
accepted in Midwest Independent Transmission System Operator, Inc. 106 FERC 
161,251 (2004). Answer at 76. 
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C. The PJM MMU Study 

103. The PJM MMU analyzed the effect of the proposed transaction on competition in 
PJM's energy, capacity, regulation, and spinning reserve markets.72 In its energy market 
analysis, the PJM MMU looks at the market for all of PJM, as well as defined locational 
markets.73 The PJM MMU notes that one must take care in interpreting the results and 
offers that one must recognize that Dominion entered the PJM market on May 1, 2005, so 
the market conditions before that date no longer exist. Further, the post-Dominion 
integration data reflects only a narrow range of market conditions. 

104. The PJM MMU states lhat it calculated market concentration levels on a pre- and 
post-merger basis for two time periods: (a) October 1, 2004 through April 30, 2005, and 
(b) May 1, 2005 through May 8, 2005. The PJM MMU states that on average, the hourly 
energy market was moderately concentrated, both pre- and post-merger, during both 
periods. The post-merger increase in average HHIs ranges from 290 to 301, and the 
average HHI in the post-merger market is between 1,537 and 1,643.74 The PJM MMU 
concludes that the proposed merger results in an increase in HHI that exceeds that 
specified as raising concern in the Merger Guidelines. It states that the proposed merger 
would significantly increase concentration in the energy market as defined by these 
metrics and the standards of the Merger Guidelines and therefore raises concerns about 
potential adverse competitive effects, absent mitigation.75 The PJM MMU. states that the 
divestiture of 4,500 MWh of generation would reduce the post-merger HHI levels to 
pre-merger levels and that the divestiture of 2,600 MWh of generation would reduce the 
post-merger HHI levels so that the increase is less than 100 points. 

105. The PJM MMU states that in PJM's locational marginal pricing based market, 
transmission constraints create smaller, locational markets with different structural 
characteristics than the aggregate market. Thus, the PJM MMU examines the locational 

7 2 In response to a request from the NJBPU, the PJM MMU prepared a report and 
analysis of the proposed transaction's impact on the PJM wholesale markets (PJM MMU 
Study). The NJBPU filed the study with the Commission making the PJM MMU Study 
part of the record. 

7 3 The MMU examined the energy markets created when the Western, Central, and 
Eastern interfaces are constrained as well as the smaller market created when the Keeney 
Transformer is constrained. 

7 4 PJM MMU Study at 12 and 14. 

7 5 Id. at 14. 
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markets created when the Western, Central, and Eastern interfaces are binding 
constraints. It also examines the locational eastern market created, when the Keeney 
500/230 kilovolt (kV) transformer is constrained. The PJM MMU states that it 
performed this analysis in a way that is fully consistent with PJM's actual procedure for 
dispatching units to solve a constraint.76 The PJM MMU notes that its analysis included 
only those units whose increased output would relieve the constraint. That is, the PJM 
MMU calculated the HHI based on the ownership of combustion turbine capacity that 
could relieve the transmission constraint. It states that its approach is consistent with thp, 
Commission's approach that looks at a variety of demand conditions. 

106. The PJM MMU states that the Eastern interface pre-merger HHI is 2,593, but that 
this market is structurally competitive because it passes PJM's three-pivotal-supplier test 
for market concentration.77 It states that the merger would result in an HHI increase of • 
972 points and the failure of the three-pivotal-supplier test. The PJM MMU states that 
this harm to competition could be mitigated by capping market offers when the Eastern ' 
interface market is not competitive; by the merged company agreeing to offer power from 
units only at marginal cost (as defined in the offer capping rules); or by adequate 
divestiture of generation by the merged company. The PJM MMU states there is 
sufficient capacity in the list of candidate facilities to return the post-merger HHI to 
pre-merger levels, but that it is not possible to state definitively how many MW of 
capacity must be divested without knowing which units would be divested and the 
purchasers of these units. 

107. The PJM MMU states that the Western interface's pre-merger HHI is 1,552, and 
that this market is structurally competitive because it passes the three-pivotal-supplier test 
for market concentration. It states that the merger would result in an HHI increase of 
240 points, but that the market still passes the three-pivotal-supplier test. The PJM MMU 
concludes that the merger nonetheless raises concerns about potential adverse 
competitive effects absent mitigation, because it would significantly increase 
concentration in the Western interface market. The adverse competitive impact of the 
merger could be mitigated by capping market offers when the Western interface market is 
not competitive, an agreement ofthe merged company to offer units only at marginal 

7 6 Id. at 17. 

7 7 The MMU states that this conclusion is consistent with the conclusion reached 
in the October 26, 2004 filing by the MMU in Docket Nos. ER04-539-001, 002, and 
EL04-121-000. 

7 8 PJM MMU Study at 18 and. 19. 
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cost, or adequate divestiture of generation by the merged company. The PJM MMU 
states that there is sufficient capacity within the list of candidate facilities to return the 
post-merger HHI to pre-merger levels, but that it is not possible to state definitively how 
many MW of capacity must be divested without an exact specification of the units to be 
divested and the purchasers of these units.79 

108- The PJM MMU states that the Central interface's pre-merger HHI is 1,870, but 
that this market is structurally competitive because it passes the three-pivotaI:suppIier test 
for market concentration. It states that the merger would result in an HHI increase of 
479 points, but that the market still passes the three-pivotal-supplier test. The PJM MMU 
concludes that the merger nonetheless raises concerns about harm to competition because 
it would significantly increase concentration in the Central interface market. This could 
be mitigated by capping market offers when the Central interface market is not 
competitive, an agreement of the merged company to offer units only at marginal cost, or 
adequate divestiture of generation by the merged company. The PJM MMU reiterates 
there was sufficient capacity, within the list of candidate facilities to return the post-
merger HHI to pre-merger levels, but that it is not possible to state definitively how many 
MW of capacity must be divested without an exact specification of the units to be 
divested and the purchasers of these units. 

109- The PJM MMU states that the Keeney transformer market pre-merger HHI is 
3,004 and that this market is not structurally competitive because it fails the three-pivotal-
supplier test for market concentration. It states that the merger would result in an HHI 
increase of 161 points. The PJM MMU states that the adverse competitive impact ofthe 
merger could be mitigated by capping market offers when the Eastern-interface market is 
not competitive, an agreement of the merged company to offer units only at marginal cost 
(as defined in the offer capping rules), or adequate divestiture of generation by the 
merged company. The PJM MMU states there is sufficient capacity in the list of 
candidate facilities to retum.the post-merger HHI to pre-merger levels, but that it is not 
possible to state definitively how many MW of capacity must be divested without an 
exact specification of the unit's to be divested and the purchasers of these units.81 

7 9 Id. at 20 and 21. 

mId. 

8 1 Id. at 18 and 19. 
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D. Responses by Protestors to Applicants' Answer and to the PJM 
MMU Study 

110. NJBPU argues that EE&G?s plant retirements should not result in a MW-for-MW 
reduction in the amount of market power mitigation, because unlike divestiture, plant 
retirements do not create new competitors. It also asserts that more information is 
required to determine whether the mitigation plan is effective. Many different 
permutations of actual and virtual divestiture are possible, and the Commission cannot 
evaluate the merits of all of them without an evidentiary hearing. 

111. FirstEnergy argues that because transmission expansion is required by the PJM 
Regional Transmission Expansion Plan, it cannot be considered market power mitigation. 
In addition, H-P Energy argues that Applicants' commitment of $25 million towards 
transmission expansion projects may supplant transmission projects being built by 
merchant transmission companies. It further states that Applicants are unfairly bypassing 
the PJM RTEP process. 

112. Protestors continue to question some of the assumptions in Dr. Hieronymus' 
analysis and argue that the Applicants have offered mitigation based on inaccurate results" 
that are favorable to Applicants. Specifically, FirstEnergy and the PPL Companies argue 
that the market prices used for electricity are still inaccurate. FirstEnergy further argues 
that what Applicants characterize as FirstEnergy's witness' "mistakes" were actually 
mistakes in Dr. Hieronymus' database, and that upon correcting for Dr. Hieronymus's 
mistakes, the merger fails the HHI screens. The PPL Companies argue that using actual 
FTR holdings to allocate imports to generators results in PJM-East market concentration 
that is considerably higher than indicated by Dr. Hieronymus, and that Applicants' 
proposed divestiture is not sufficient to mitigate the harm to competition. FirstEnergy 
further argues that lifting the restrictions on who can buy the units will result in an 
inadequate amount of divestiture. 

113. The PPL Companies argue that Applicants continue to ignore PJM Classic and 
Northern New Jersey as relevant geographic markets. In addition, the PPL Companies 
assert that EE&G may have the ability and incentive to shut down nuclear units to drive 
up energy prices. It says that Applicants did not address the effect of the proposed 
merger on PJM's three-pivotal supplier rule. 

E. Applicants' Answer to Protestors' Responses and Comments on 
the PJM MMU Study 

114. Applicants reply that the PJM MMU Study confirms the validity of their analysis. 
They read the PJM MMU Study as concluding that the proposed merger raises market 
power issues, but that the Applicants' proposed mitigation can resolve them. Applicants 
note that the PJM MMU did not perform an Appendix A analysis, and advise the 
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Commission not to rely on the PJM MMU Study as a substitute for one. Applicants note 
that their own Appendix A analysis shows that there are no screen violations after 
divestiture, so the Commission can find that the transaction will not harm competition 
without considering the PJM MMU Study. Applicants do; however, believe that the PJM 
MMU Study confirms Dr. Hieronymus' analysis in two important respects: (1) the PJM 
MMU Study reaches results similar to those reached by Dr. Hieronymus regarding the 
state of the markets studied before and after the proposed merger, and (2) the PJM MMU 
concludes that it is possible to implement the mitigation proposed by the Applicants to 
address the market power issues associated with the proposed merger, depending on the 
units divested and who buys them. 

115. ' With respect to point (2) above, Applicants argue that the need to identify the units 
to be divested and the purchasers of the capacity (before concluding that the transaction 
addresses market power concerns) can be met without further analysis or a hearing. It is 
not possible to identify the purchasers of the generation at present. Applicants commit to 
make a filing when they implement their divestiture in order to demonstrate, based on the 
specifics of the divested units and purchasers, that no material Appendix A screen 
violations will occur as a result of the divestiture. " Applicants state that the fact that the 
units it included as its divestiture candidates can return the markets to their pre-merger 
state should give the Commission confidence that their proposed divestiture of 
1,200 MW of peaking generation can adequately mitigate screen failures in the PJM 
MMU's energy submarkets.84 

116. Applicants criticize the PPL Companies' supplemental affidavit from Dr. Kalt. 
They state that the affidavit does not respond to their May 9 Answer, that there is no 
reason Dr. Kalt could not have performed his analysis and included it in his original 
comments, and that Dr. Kalt's analysis is easily dismissed because Financial 

85 

Transmission Rights do not provide the holder with any physical right to import power. 

82 

Comments and Answer of Exelon at 6. 
8 3 Id. at 7. 

8 4 Id. at 9. 

* s Id . at 12. 
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117. Likewise, Applicants state that FirstEnergy's supplemental affidavit from 
Ms. Frayer presents a new study of the effect of the merger on energy markets that does 
not respond to the Applicants' revised mitigation proposal. They state that Ms. Frayer 
analyzed a higher price for various market conditions, thus including more generation in 
her analysis than did Dr. Hieronymus. However, Ms. Frayer neglected to take into 
account, when assessing Applicants' mitigation proposal, additional divested generation 
that is economic at higher prices. Applicants conclude that this results in a systematic 
understatement of the effectiveness of the mitigation they offer. 

118. Applicants respond to FirstEnergy's and the PPL Companies' claim that 
Applicants' commitment to fund additional transmission expansion projects is just a 
commitment to do what they are already required to do under PJM's Regional 
transmission Planning Process. They point out that one of the projects to which they 
commit is on the list of projects required by the Regional Transmission Planning Process, 
but that they are committing to accelerate the project so that it will be in service a year ' 
earlier than required by the Regional Transmission Planning Process. Applicants note 
that the other projects they propose are or will be on PJM's Economic Project list and that 
transmission owners are under no obligation to go forward with projects on this list. In 
response to concerns raised by H-P Energy that the Applicants may fund projects that 
H-P Energy already is pursuing, Applicants commit to not attempt to supplant any of the 
three projects identified by H-P Energy.87 

Discussion 

119. Pursuant to Rule 214 ofthe Commission's Rules of Practice and Procedure, 
18 C.F.R. § 385.214 (2004), the timely, unopposed motions to intervene serve to make 
the entities that filed them parties to the proceeding. We will grant Allegheny Electric, 
H-P Energy and the Indiana Utility Regulatory Commission's motions to intervene out-
of-time, since we find that doing so will not unduly disrupt the proceeding or place an 
undue burden on the parties. Rule 213(a)(2) of the Commission's Rules of Practice and 
Procedure, 18 C.F.R. § 385.213(a)(2) (2004), prohibits an answer to a protest unless 
otherwise ordered by the decisional authority. We will accept the answers filed herein 
because they have provided information that assisted us in our decision-making process. 

8 6 Id. at 18. 

87 

Applicants' Answer 2 at p. 19. 
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120. Applicants have shown that the merger, with the mitigation proposed, will not 
harm competition in any relevant energy market. We find that Applicants' revised 
mitigation proposal, which increases the total mitigation from 5,500 to 6,600 MW and 
removes almost all of the restrictions on who can buy the assets, addresses the 
competitive concerns raised by intervenors. 

A. Adequacy of Applicants' Analysis 

121. Applicants have corrected the factual errors in their original analysis that 
commenters identified. This does not materially alter the results. We note that none of 
the protestors that identified the factual errors in Applicants' original analysis argue that 
Applicants did not correct those errors. 

122. We are not convinced by Applicants' argument that Northern New Jersey is not a 
relevant geographic market. As noted by the PHI Companies and others, there are times 
when transmission constraints bind, leaving Northern New Jersey isolated from the rest 
of PJM-East. However, we agree with Applicants that, during those periods, the merger 
would not harm competition because Exelon does not have any generating facilities that 
would be combined with PSE&G's existing generation in that load pocket. We note that 
there are times when imports from the rest of PJM East, where Exelon does own 
significant generating resources, would result in a merger-related increase in 
concentration due to Exelon's share of the pro rata transmission allocation. In those 
cases, there are screen failures in the Northern PSEG market. We note Applicants have 
committed to mitigate all screen failures. We also note that Dr. Hieronymus' testimony 
indicates that a 100 MW divestiture of generation capacity located in Northern PSE&G, 
along with the proposed mitigation for the PJM East market, is necessary to fully mitigate 
the merger-related increase in market concentration in Northern PSE&G. While 
Applicants have not explicitly committed to divesting 100 MW of generation located 
within Northern PSE&G, we consider the two statements above to be a commitment to 
do so, and we rely on that commitment in finding that the merger will not adversely 
affect competition in the Northern PSE&G wholesale electricity market.88. 

123. We reject arguments that 'TJM-Classic" should be considered a separate relevant 
geographic market within PJM Pre-2004. We note that the PJM MMU report does not 
consider PJM-Classic as a separate market, and no one has shown that there are frequent 
binding transmission constraints that isolate PJM-Classic from the rest of PJM Pre-2004. 

Application at 19. 
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124. We also reject arguments that PJM-West should be considered a separate 
geographic market. The critical issue in defining geographic markets is identifying the 
sellers who can physically and economically compete in the market. Given that the 
binding transmission constraints within PJM are predominantly west-to-east, it is 
reasonable to model PJM-East as a separate market within PJM, but not necessary to 
model PJM-West as a separate market because suppliers from all of PJM are able to sell 
into PJM-West. 

125. Applicants have adequately addressed the protests concerning the fuel cost and 
wholesale market price assumptions in their analysis of energy markets. 
Dr. Hieronymus' fuel cost and market price assumptions are consistent in that the 
assumed market price corresponds with the running costs of the units most likely to set 
the market-clearing price in the PJM energy markets for the given season-load 
conditions. We agree with Applicants that the fact that Dr. Hieronymus and Mr. Frame 
used different fuel cost and market price assumptions, but arrived at very similar results,' 
indicates that the results are not sensitive to changes in fuel cost and market price 
assumptions. Moreover, the consistency of Dr. Hieronymus' results across various 
assumed market prices shows that the results of the analysis are robust. In addition, the 
PJM MMU Study largely confirms the accuracy of Applicants' results, finding similar 
pre-merger and post-merger concentration levels. 

126. Applicants appropriately accounted for generation entry and exit in their analysis. 
They used publicly available data from PJM covering the 2006 test year and included 
retirements and new plant entries that are reasonably expected to occur in 2005 and 2006. 
In OG&E, we noted that we will consider foreseeable and reasonably certain changes in 
market conditions as part of the baseline scenario.90 Applicants have met that standard in 
their analysis. 

127. Applicants and intervenors modeled various scenarios regarding who buys the 
divested assets. As noted by numerous protestors, as well as the PJM MMU Study, the 
effectiveness of Applicants' proposed divestiture depends critically on the distribution of 
the buyers and their pre-existing presence as sellers in the PJM markets. Applicants 
initially addressed this issue by putting restrictions on the pool of eligible buyers and the 

89 

For example, using Economic Capacity in PJM-East, under assumed prices 
ranging from $55 to $80, the merger-related change in concentration ranges from 860 to 
1,113 HHI and Applicants' proposed divestiture of 4,500 MW of Economic Capacity 
returns the concentration to within 100 HHI of the pre-merger level. See Supplemental 
Hieronymus testimony, Exhibit J-28 p 1. 

9 0 OGc££atP32. 
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amount of the divested capacity that any one purchaser can acquire. However, many 
protestors argued that such restrictions could harm the competitive process and could 
even allow Applicants to gain a dominant position in PJM by having only smaller, 
weaker competitors. 

128. The parties raise valid issues on both sides of this argument. We find that 
Applicants' elimination of the restrictions on eligible buyers addresses protestors' 
concerns about harming the competitive process by freezing out some of the possible or 
likely purchasers of the assets. However, we need to be sure that, at the conclusion of the 
divestiture, competition has been restored to its pre-merger level, for the merger to be 
consistent with the public interest. Therefore, in addition to our section 203 review ofthe 
individual divestiture transactions, at the end of the divestiture process Applicants must 
make a compliance filing in this docket and we will review the results to be sure that 
concentration in the affected markets is close to pre-merger levels. If the analysis shows 
that the merger's harm to competition has not been sufficiently mitigated, we will require 
additional mitigation at that time. We will direct Applicants to make a compliance filing 
within 30 days of the closing of the final divestiture, with an Appendix A analysis 
showing the post-merger-and-divestiture market concentration levels for economic 
capacity in all relevant markets. 

129. We are not persuaded by arguments that Applicants should have used an economic 
(i.e. least cost) allocation rather than a pro rata allocation of scarce transmission transfer 
capability in their analysis. We have accepted the pro rata allocation methodology in 
numerous merger cases, and believe it reasonably models suppliers' ability to compete in 
a given destination market. Moreover, in Order No. 642, we stated: 

A variety of allocation methods are possible, and the Commission has 
acknowledged that certain methods provide more accurate and reasonable 
results than others (i.e., pro-rata as opposed to least-cost). Applicants must 
describe and support the method used and show the resulting transfer 
capability allocation.91 

Here, Applicants have described and supported their transmission allocation 
methodology.92 

9 1 Order No. 642 at 31.894. 

9 2 See Application Exhibit J-4 at p. 9. 
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130. Protestors raise a number of issues regarding Applicants' Available Economic 
Capacity analysis. We agree with protestors and Applicants that in analyzing wholesale 
markets in retail choice states such as New Jersey and Pennsylvania, the native load 
deduction for the Available Economic Capacity calculation is difficult to assess. We 
have stated, in a number of contexts that as states move toward retail competition, native 
load obligations may change so that it is part of a broader set of contractual obligations, 
and we encourage applicants to test the sensitivity of the Available Economic Capacity 
results to changes in the native load assumptions.93 Here, Applicants have analyzed 
Available Economic Capacity under two different assumptions of the native load 
obligation and reported similar results: moderately concentrated markets with screen 
failures under most season/load conditions. Most importantly, in all time periods, the 
divestiture proposed to address the screen failures identified in the Economic Capacity 
analysis more than offsets the increase in concentration shown in the Available Economic 
Capacity analysis. We conclude that Applicants have shown that the merger, as 
mitigated, will not harm competition when Available Economic Capacity is used to - ' 
measure suppliers' ability to compete in those markets. 

131. We are not convinced by arguments that Applicants should have analyzed the 
merger's effect on their ability and incentive to harm competition by engaging in 
strategic bidding (which is a form of unilateral market power). The Commission's 
analysis focuses on a merger's effect on competitive conditions in the market. That is, 
we look at the merger's effect on the concentration of the relevant markets, as measured 
by the HHI. Protestors argue that the HHI solely looks for the possibility of the 
coordinated exercise of market power and misses the possibility of the unilateral exercise 
of market power. They say that Applicants have not shown that the merger will not 
increase the likelihood of the merged firm exercising unilateral market power. We reject 
this argument for two reasons. First, the Merger Guidelines recognize that the HHI does, 
in fact, convey information about the likelihood of the unilateral exercise of market 
power.94 Second, in order to address the screen failures in various season/load 
conditions. Applicants have proposed divesting units with a range of operational and cost 
characteristics, including the types of units that protestors argue could be used to engage 
in strategic bidding or withholding in order to exercise unilateral market power. 

9 3 See Order No. 642 at 31,888. 

9 4 Section 2.0 of the Merger Guidelines. 
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Furthermore, such strategic bidding or withholding could qualify as market manipulation 
under the Market Behavioral 
market-based rate authority. 
under the Market Behavioral Rule #2 9 5 and result in, among other things, revocation of 

132. Protestors argue that Applicants have erroneously interpreted the Commission's 
HHI screen as an absolute standard for merger authorization and, thus have offered 
mitigation that is focused solely on passing the screen, rather than on mitigating the 
merger-related harm to competition. We agree with protestors that the mitigation needs 
to preserve competition, not necessarily to restore the HHIs to avoid screen violations. 
There are a number of ways to mitigate increases in market power (e.g. generation 
divestiture, transmission expansion, or behavioral measures such as must-offer 
requirements), and we have imposed various forms of market power mitigation 
depending on the circumstances. Applicants' proposal to divest sufficient capacity to 
reduce market concentration to within the screening tolerance for increases from the pre­
merger concentration level is one reasonable way to mitigate the merger-related harm to 
competition.96 As stated above, the HHI conveys information about the likelihood of 
both the coordinated and unilateral exercise of market power. By restoring the HHI to 
near pre-merger levels, Applicants will restore competition to the pre-merger level, and 
meet their burden to show that the merger, as mitigated, will not harm competition in 
wholesale energy markets. 

B. Adequacy of Applicants' Proposed Mitigation 

133. We are not convinced by FirstEnergy's arguments that Applicants' proposed 
divestiture does not sufficiently mitigate the merger-related increase in market power. 
In both studies, FirstEnergy's witness, Ms. Frayer, understated the amount of the 
proposed mitigation in various seasons because she assumed a lower price in the 
mitigation scenario than in the post-merger-without-mitigation scenario, thus not giving 
credit for some of the units being divested. In short, divested units that were "economic" 
were incorrectly considered "uneconomic" by Ms. Frayer. 

9 5 Market Behavior Rules, 105 FERC % 61,218 (2003) Order on Reh'g, 107 FERC 
H 61,175 (2004) Rule # 2.E "bidding the output of or misrepresenting the operational 
capabilities of generation facilities in a manner which raises market prices by withholding 
available supply from the market." 

9 6 We note that Applicants' analysis of the post-merger-and-mitigation market 
concentration shows one season/load condition for the PJM-East energy market where 
the change HHI is large enough to fail the Competitive Analysis Screen. As we have said 
in other merger cases, we do not find that borderline, non-systematic screen failures 
necessarily indicate harm to competition. 
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134. Protestors raise numerous issues regarding the effectiveness of Applicants' 
proposed virtual divestiture of 2.600 MW of energy from nuclear capacity. In particular, 
many protestors argue that the Commission should only accept actual, physical divesture 
as effective mitigation. However, as stated above, there are a number of possible 
effective market power mitigation tools, and we have recognized that different options 
can be reasonable for a given set of circumstances. We have recognized that operational 
control of generation resources is a key element of market power analysis and 
mitigation.97 Here, the virtual divesture effectively transfers control of the output of 
2,600 MW of nuclear capacity from the merged firm to the purchasers. That is, the' 
merged firm cannot withhold the energy from the market and the buyer of the firm rights, 
not the seller, determines where and to whom the energy is ultimately sold. Applicants 
have committed to sell all of the energy that is offered, regardless of the price of the bids, 
and that an independent auction monitor will oversee Applicants' compliance with that 
commitment. Moreover, the liquidated damages provisions in the contracts, reduce the ' 
merged firm's incentive to withhold output to drive up wholesale energy prices because it 
would be contractually obligated to pay the cost of any price increase. In effect, the 
virtual divestiture is a must-offer provision that removes the ability to withhold output, 
along with a contractual provision that reduces the incentive to withhold output in order 
to affect market outcomes. As we have said in numerous contexts, we are concerned 
about a merger's effect on the merged firm's ability and incentive to harm competition.98 

Furthermore, as a condition of the Commission's approval, Applicants must agree that, if 
the virtual divestiture does not in fact mitigate the problems identified. Applicants will 
propose to the Commission mitigation that will mitigate the problems identified. 

135. Protestors also object to the virtual divesture on the grounds that it will be difficult 
to monitor. For example, AAI notes that the antitrust agencies prefer physical divestiture 
because it removes the need for ongoing monitoring. We recognize that concern, but find 
two critical factors supporting virtual divesture as a reasonable alternative to physical 
divestiture. First, as we have stated in a number of cases, the operational characteristics 
of, and regulatory scrutiny over, nuclear units virtually eliminate the possibility of 
withholding output to drive up prices.99 Second. Applicants have committed to establish 
an independent monitor to oversee the auction itself and Applicants' compliance with the 
contracts, and Applicants will establish a public compliance website that will show how 

9 7 See, e.g., Order No. 642 at n. 39. 

9 8 See, e.g., Order No. 642 at 94. 

9 9 Commonwealth Edison Co., 91 FERC H 61,036 (2000). 



Docket No. EC05-43-000 47 

they are complying with the virtual divestiture and other mitigation requirements. We 
rely on those commitments in our finding that the virtual divestiture effectively mitigates 
the merger-related harm to competition. We will direct Applicants to make a compliance 
filing within 30 days of this order, detailing the process for the selection of the 
independent monitor. 

136. We reject arguments that Applicants may have market power in the three-year and 
15-year contract markets and that they may retain control of the contracts through the 
New Jersey Basic Generation Service auction. First, the Commission has determined that 
long-term capacity markets, absent specified entry barriers, are inherently competitive.100 

No protestor has raised compelling evidence that there are significant entry barriers in the 
PJM markets. Second, if Applicants attempted to withhold from the three-year contract 
market by selling only the 15-year contracts, as hypothesized by Ameren, the purchasers 
of the 15-year contracts would have an incentive to sell three-year contracts in response 
to any price increase. Regarding the PHI Companies' argument about the New Jersey 
Basic Generation Service auction, Applicants have designed the three-year baseload 
energy auctions to support sales into the Basic Generation Service auction, but the buyers 
of the three-year baseload energy products will control the energy and can therefore resell 
them into the Basic Generation Service auction, or in some other manner. The fact that 
the buyers of the three-year baseload energy products may be likely to resell the energy 
into the New Jersey Basic Generation Service auction does not imply that the Applicants 
will regain control of the energy. 

137. We reject FirstEnergy's assertion that Applicants will receive the same price for 
the virtually divested energy as they would have in the absence of mitigation. First, as 
argued by Applicants, under the virtual divestiture plan, Applicants will receive the price 
determined in the auction for the three-year life of each contract, whereas if they retained 
control of the output of the nuclear units, they would be able to benefit from any market 
price increases during the same three-year period. Second, by giving up control of 

1 0 0 Promoting Wholesale Competition Through Open Access Non-discriminatory 
Transmission Services by Public Utilities and Transmitting Utilities, Order No. 888, 
FERC Stats. & Regs., Regulations Preambles January 1991-June 19961 31,036 (1996), 
order on reh 'g. Order No. 888-A, FERC Stats. & Regs., Regulations Preambles July 
1996-December 2000*31 31,048 (1997), order on reh'g. Order No. 888-B, 81 FERC 

I 61,248 (1997), order on reh'g. Order No. 888-C, 82 FERC 1 61,046 (1998), a f fd in 
relevant part sub nom. Transmission Access Policy Study Group v. FERC, 225 F.3d 667 
(D.C. Cir. 2000), af fd sub nom. New York v. FERC, 535 U.S. 1 (2002). 
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6,600 MW of through the divestiture and virtual divestiture. Applicants have adequately 
mitigated the merger-related increase in market power. Therefore, they would .not be 
able to raise the price of energy by other means, as the previous contracts expire, .in order 
to raise the price they receive for the three-year contracts. 

138. Protestors have argued that, the proposed energy swaps could harm competition in 
other geographic markets. Any such energy swaps will require section 203 authorization, 
and we will review the effect on competition in those proceedings. We note that swaps ,. 
with suppliers in markets adjacent to PJM, such as MISO or the New York ISO, might 
not warrant a MW-for-MW reduction in the mitigation amount because Applicants Would 
get control of capacity that could sell into PJM, subject to transmission constraints. In 
such cases, the MW reduction in Applicants' mitigation amount would be reduced by the 
merged firm's pro rata share of the import capability into PJM. 

139. Likewise, we reject arguments regarding this merger's possible effect on future * 
mergers. Future mergers will require section 203 authorizations, and we will review the 
effect on competition in those proceedings. We note,'without prejudice to any future 
proceedings, that Applicants' divestiture plan will restore the concentration level in the 
relevant markets to within 100 HHI of the pre-merger level, so there will be little effect 
on future mergers. 

140. The PHI Companies say that the three year baseload auction energy sales might 
not continue over the proposed 15-year period. In response, Applicants commit that the 
entire Baseload Mitigation Amount of nuclear virtual divestiture (2600 MW) will remain 
in place after 15 years, subject to a reduction in the mitigation amount if the Applicant's . 
PJM East nuclear capacity is decommissioned, derated, or sold or there is construction of 
new transmission transfer capability into PJM East. Therefore, Applicants have 
adequately addressed the PHI Companies' concerns regarding the duration of the 
baseload auction energy sales. 

141. A number of protestors argue that the Merger Policy Statement requires 
Applicants to identify the. specific units that will be divested. In response, Applicants 
argue that while they cannot now identify the exact units, they do identify the location 
and the types of generation to be divested and the pool of generators eligible to buy. In 
addition, the PJM MMU states that without knowing the exact units and the buyers of 
those units, it could not "make a meaningful assessment of the effectiveness of the 
proposed divestiture," and "a supplemental analysis must be performed once a definitive 
declaration of the divested assets has been developed."101 While the Merger Policy 

1 0 1 PJM MMU study at 2 
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Statement does state that applicants must identify the specific units to be divested,102 in 
this instance, we find Applicants' proposal sufficient because the divestiture can 
adequately mitigate the merger-related harm to competition; moreover, once the specific 
units have been identified, we will be able to ensure that they are appropriate units to 
make divestiture effective through the subsequent compliance filing discussed above. 
Finally, establishing a pool of generation eligible for divestiture, rather than specifying 
exact units, addresses protestors' "reverse cherry picking" argument that Exelon will 
divest its least valuable units, rather than creating viable competitors by divesting the 
efficient units. Establishing a pool of generation eligible for divestiture allows the 
potential buyers of the plants to bid on the ones that they most highly value. 

142. We note that, because of the way the PJM MMU did its analysis (using unit-
specific historical energy sales and calculating HHIs for units that can relieve internal 
PJM constraints), it did need to know the exact plants that are going to be divested in 
order to assess the effectiveness of the proposed divestiture. However, under the 
Commission's Appendix A analysis, we need to know the general location (i.e. control 
area or sub-region of an RTO) and cost characteristics of the generators being divested -
not the actual units - in order to calculate the post-merger-and-divestiture HHIs. 
Applicants have provided that information and shown that, based on reasonable . 
assumptions about the buyers of the assets, the post-merger-and-mitigation HHIs are 
sufficiently close to the pre-merger HHIs to mitigate the merger-related harm to 
competition. Moreover, Applicants have committed to provide an Appendix A analysis 
of the merger's effect on competition, based on the actual acquirers of the actual divested 
assets, once they are known. We rely on that commitment in making our finding that the 
divestiture adequately mitigates any merger-related harm to competition in the relevant 
energy markets. If the analysis shows that the merger's harm to competition has not been 
sufficiently mitigated, we will require additional mitigation at that time, pursuant to our 
authority under FPA. 

143. We find that Applicants' proposed MW-for-MW reduction of the amount of the 
baseload energy mitigation is reasonable. As stated earlier in this order, there are a 
number of reasonable market power remedies, including divesture and transmission 
expansion and we have relied on those remedies based on the circumstances before us. , 
We agree with Applicants that offsets to the baseload mitigation amount for increases in 
transmission transfer capability into PJM East are reasonable because increasing transfer 
capability into PJM-East would enable competitive suppliers to defeat attempts by 
generators in PJM East to drive up prices by withholding output. In fact, in OG&E, we 
found that a transmission expansion was a reasonable form of mitisation for the increase 

1 0 2 We note that the Merger Policy Statement is not binding as a statute or 
regulation. 
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in market power associated with OG&E's acquisition of a rival generator.103 Applicants 
have also made a convincing argument that a decrease in their nucjear capacity, whether 
through divestiture, de-rating, or unit retirement, would mitigate market power, because 
the incentive to withhold output is an increasing function of the amount of baseload 
capacity from which the merged firm could profit due to higher energy prices. Therefore, 
by reducing the amount of baseload capacity they control, they reduce their incentive to 
withhold marginal capacity in order to raise the market price. 

144. We find that the amount of interim mitigation, along with Applicants' variable 
cost bid caps for the mid-merit and peaking units, mitigates the merger-related haml to 
competition in the relevant energy markets. First, Applicants will offer the same amount 
of capacity in their interim mitigation (4,000 MW of fossil and 2,600 MW of nuclear) as 
in their proposed physical and virtual divestiture, which, as we explained above, -
adequately mitigates the merger-related harm to competition. Second, the commitment to 
bid the fossil units at variable cost eliminates the ability to harm competition by strategic' 
bidding or economic withholding. In addition, we find that the Cassidy Testimony 
describing the amount of the dispatch rights; the rights afforded the purchasers of the 
capacity; the terms of the master agreement for the sales; the price of the energy and 
capacity; the timing and duration of the interim sales; and any associated rollover 
provisions, adequately describes the proposal. We rely on Applicants' commitment to 
establish a public compliance web site that will show how they are complying with the 
virtual divestiture and all other mitigation requirements, including the interim mitigation 
plan, and require that the interim mitigation be in place upon consummation of the 
merger. 

145. We reject arguments that we should address in this proceeding whether Applicants 
will pass the Commission's market-based rates screen. Any issues regarding Applicants' 
generation market dominance will be addressed in the pending proceeding on Exelon's 
triennial review filing, and in future similar proceedings. 

146. NiSource's concerns about loop flows are related to ComEd's participation in the 
PJM RTO and power flows between the Midwest ISO and PJM, not to the merger. 
Therefore we will address NiSource's issues regarding loop flows in the proceeding 
under Docket No. EL05-103. 

, 0 3 <9C<££atP32 . 
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147. We agree with FirstEnergy's argument that transmission expansion that is required 
by the PJM Regional Transmission Expansion Plan should not be considered market 
power mitigation. As we stated in OG&E, changes in market conditions that are 
"foreseeable and reasonably certain to occur" are not mitigation.104 Transmission 
upgrades, depending on where they fall in the PJM Regional Transmission Planning 
Process queue, can be foreseeable and reasonably certain to occur, and thus might not be 
considered mitigation. However, although we will accept Applicants' transmission 
commitments, we are not relying on them in our finding that Applicants' proposed 
mitigation adequately addresses the merger-related harm to competition. Rather we are 
relying on Applicants proposed sale of 6,600 MW of capacity to mitigate the merger-
related harm to competition. As stated above, we will allow offsets to the baseload 
mitigation amount specifically for transmission expansions that increase import 
capability into PJM-East. At this time, Applicants have not proposed any new projects 
that would expand import capability into PJM-East. In order to grant an offset of the 
baseload mitigation amount, we will require Applicants to make a showing that any 
transmission upgrades would increase transfer capability into PJM-East, and that they 
were not foreseeable and reasonably certain as of June 2005. H-P Energy argues that 
Applicants' commitment of $25 million towards transmission expansion projects may 
supplant transmission projects being built by merchant transmission companies.. 
Applicants have addressed that concern, in part, by committing not to attempt to supplant 
any of the three projects identified by H-P Energy. In addition, we note that the PJM 
Regional Transmission Expansion Plan process identifies numerous transmission projects 
that could be undertaken by merchant transmission providers as well as other 
transmission providers and generators looking for interconnection. There are 
considerably more projects identified than undertaken in a given year. Therefore, we 
accept Applicants' commitment to fund $25 million of transmission expansion projects 
and their commitment to avoid supplanting any of the H-P Energy identified projects. To 
avoid supplanting any other bidder seeking to fund any other project on PJM's list of 
Economic Projects over the next five years, Applicants are required to bid only on those 
projects identified but not undertaken by any other entity. Additionally, we will require 
that Applicants follow all other procedures under the PJM Regional Transmission 
Expansion Plan for any transmission expansion projects. 

148. Regarding FirstEnergy's argument that Applicants have not demonstrated that 
their proposed internal corporate restructuring is consistent with the public interest, we 
note that, absent concerns about transfers of generation assets from unregulated merchant 
generating companies to regulated franchised utilities we expressed in Cinergy105 and 

104 Id. 

1 0 5 Cinergy Services Inc., et al , 102 FERC % 62,128 at 63,345 (2003). 
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Amerenm, the Commission has held that internal reorganizations will not result in harm 
to competition.107 Here, Applicants have committed that there will be no transfers of 
generation assets from unregulated merchant generating companies to regulated . 
franchised utilities. We rely on that commitment in finding that that internal corporate 
restructuring will not result in any harm to competition in any relevant market. In 
addition, as discussed infra. Applicants have committed to hold wholesale customers 
harmless from any merger-related costs so the internal reorganization will not adversely 
affect wholesale rates. Moreover, the internal restructuring will not adversely affect this,. 
Commission's or any state commission's ability to regulate the merged company. 
Therefore, we find that Applicants have shown that their proposed internal corporate 
restructuring is consistent with the public interest. 

C. Capacity Markets 

1. Applicants' Analysis 

149. Dr. Hieronymus also analyzed the effect of the merger on capacity markets in 
PJM-East and Expanded PJM. For PJM-East, he assumed the same 7,300 MW import 
capability as in his analysis of economic capacity. He reports that Exelon's and 
PSE&G's pre-merger shares of capacity in PJM-East are 18 and 25 percent respectively 
and that the merger would increase market concentration from 1,282 to 2,196 HHI, well 
above the Commission's screening threshold for highly concentrated markets. For 
Expanded PJM, he assumed the same 7,500 MW import capability as in his analysis of 
economic capacity. He reports that Exelon's and PSE&G's pre-merger shares of capacity 
in Expanded PJM are 15 and 8 percent respectively and that the merger would increase 
market concentration from 799 to 1,044 HHI, above the Commission's screening 
threshold for moderately concentrated markets. He states that Applicants need to divest 
5,300 MW of capacity in PJM-East to eliminate the screen failures and restore market 

i aft 

competition to the pre-merger level. 

m Ameren Energy at 61,142. 

1 0 7 See Order No. 642 at 31,902. 

1 0 8 Dr. Hieronymus finds that because PJM East is located within Expanded PJM, 
the capacity divestiture in PJM East would be effective mitigation for Expanded PJM and 
sufficiently reduce market concentration. 
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150. PSE&G's witness, Mr. Frame, analyzed the effect of the merger on competition in 
PJM-East and capacity markets. For PJM-East, he assumes the same 7,300 MW import 
capability as in his analysis of economic capacity. He reports that Exelon's and 
PSE&G's pre-merger shares of capacity in PJM-East are 16.8 and 24.0 percent, 
respectively, and that the merger would increase market concentration from 1,127 to 
1,932 HHI, well above the Commission's screening threshold for highly concentrated 
markets. For capacity markets; he assumed the same 7,500 MW import capability. He 
reports that Exelon's and PSE&G's pre-merger shares of capacity in Expanded PJM are 
15.0 and 8.0 percent respectively and that the merger would increase market 
concentration from 687 to 926 HHI, within the Commission's screening threshold for 
moderately concentrated markets. 

151. As described above, Applicants commit to divest 2,900 MW of capacity in 
PJM-East in order to address the peak and screen failures identified in the analysis of 
economic capacity in PJM-East. Therefore, they state that they will need to mitigate an 
additional 2,400 MW of capacity, which they refer to as the "Capacity Mitigation 
Amount." Applicants propose bidding into the PJM monthly and annual Planning Year 
capacity auctions the lesser of the Capacity Mitigation Amount or the entire net Unforced 
Capacity Position in PJM less 100 MW. 

152. Applicants note that PJM is restructuring its capacity market, which may change 
relevant geographic capacity markets that could be affected by the merger. They commit 
to make a filing with the Commission 30 days after the closing of the merger in which 
they will make any necessary adjustments to their capacity market mitigation and will 
demonstrate the effect of that mitigation on PJM's restructured capacity markets. 

153. Exelon's witness. Dr. Hieronymus, analyzes the effect of the merger, given 
Applicants' proposed capacity mitigation, and finds that the merger does not harm 
competition in the PJM capacity markets. For PJM-East, with mitigation, market 
concentration is 1,380, within 100 HHI of the pre-merger concentration, within the 
Commission's tolerance for moderately concentrated markets. For Expanded PJM, with 
mitigation, the capacity market is unconcentrated. Dr. Hieronymus concludes that 
Applicants' proposed mitigation eliminates any harm to competition indicated by the . 
screen failures in his analysis of PJM capacity markets. 

1 0 9 Applicants explain that they may not have the full 2,400 MW available to bid 
into the PJM-East capacity market because the capacity might otherwise be committed. 
They state that they need to retain a small amount of uncommitted capacity in order to 
hedge the risk of fluctuations in their POLR obligation. Application at 39. 
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154. PSE&G's witness, Mr. Frame, also finds that the proposed mitigation would 
eliminate the harm to competition in PJM capacity markets indicated by the screen 
failures. In his analysis of the PJM-East capacity market, he concludes that 4,614 MW of 
capacity would need to be divested in PJM-East and that no divestiture is necessary in 
Expanded PJM in order to restore market concentration to within the Commission's 
tolerance level. Therefore, he finds that the proposed 5,300 MW of capacity mitigation 
more than offsets the harm to competition resulting from the merger. 

2. Protests 

155. FirstEnergy argues that Applicants would own around 60 percent of the capacity 
and they could use that capacity to raise prices and otherwise exercise market power. 
Therefore, FirstEnergy states that that the Commission should direct Applicants to file an 
analysis of the effects of the forthcoming capacity markets, which are subject to redesign 
by PJM, and explain how Applicants' proposed mitigation will effectively deter the 
exercise of market power in those markets. In the alternative to a follow-up filing, 
FirstEnergy states that the Commission should set this matter for hearing. 

156. First Energy's witness, Ms. Frayer, also reviewed and assessed Applicants' 
proposed capacity market mitigation, and concluded that Applicants' proposal is 
inadequate to mitigate their post-merger market power in PJM capacity markets. 
Ms. Frayer finds that Applicants would need to divest up to an additional 4,650 MW 
(above the 2,900 MW that Applicants have committed to divest) to mitigate market 
power in the PJM-Expanded capacity market, after the commencement of the single 
capacity market in June 2005. She also finds that Applicants would need to divest up to . 
an additional 2,721 MW (above the 2,900 MW that Applicants have committed to divest) 
to mitigate market power in the PJM-East capacity market, after the establishment of 
local capacity markets. 

3. Applicants' Answer 

157. Regarding Applicants' proposed capacity market mitigation, protestors argued that 
despite their commitment to bid up to 2,400 MW of capacity into the PJM daily capacity 
auction at a zero price, Applicants could still have incentive to withhold any other 
capacity in order to drive up the market-clearing price. In response. Applicants have 
committed to bid all of their uncommitted capacity at zero, which, they assert, will 
remove any economic incentive they may have had to withhold capacity in order to 
increase the market clearing price. 
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4. The PJM M M U Study 

158. The PJM MMU stated that it analyzed the aggregate capacity market as well as 
defined locational capacity markets. It analyzed the aggregate capacity market using 
actual market data and total capacity. It analyzed locational capacity markets using total 
and incremental capacity, where incremental capacity includes only those units whose 
increased output would relieve the relevant transmission constraint. The PJM MMU 
notes that the structure of the capacity market makes for an extremely inelastic demand 
curve for capacity, and one needs to account for this fact in an analysis of the competitive 
impacts of the proposed merger. 

159. " The PJM MMU found the pre-merger PJM capacity credit markets to exhibit 
moderate levels of concentration in the daily capacity credit market and high levels of 
concentration in the monthly and multimonthly capacity credit markets. It found the 
average HHI for the daily capacity credit market to be 1,233 with a minimum of 820 and 
a maximum of 2,500. HHIs for the longer term monthly and multimonthly capacity 
credit markets averaged 2,125 with a minimum of 841 and a maximum of 4,151. The 
PJM MMU found the post-merger HHI in the daily capacity credit market to average 
1,389, an increase of 156 points from the pre-merger value. Post-merger HHIs for the 
monthly and multi-monthly capacity credit market averaged 2,149, for an increase of 
24 points from the pre-merger average. 

160. The PJM MMU also evaluated the market structure for total capacity in the 
aggregate PJM market, and the PJM East and PJM Mid-Atlantic regional capacity 
markets. The results showed that the merger caused HHI increases of 314 and 
241 points for the Total PJM pre- and post-Dominion markets, respectively, 501 for the 
PJM Mid-Atlantic market, and 1,120 to 1,810 points for the PJM East market, depending 
on assumptions made for imports. The results also showed that post-merger market 
concentration is moderate in total PJM and PJM Mid-Atlantic, and high in PJM East, and 
that there is a single pivotal supplier in every case. 

161. The PJM MMU states that, given the potential for a locational capacity market in 
eastern PJM, it performed an additional analysis for this market to more accurately reflect 
the incremental way in which a locational capacity market would clear. The results of the 
locational incremental analysis for eastern PJM show the pre-merger HHI to be in the 
moderate range with a single pivotal supplier. The proposed merger resulted in an HHI 
change of over 100 points. 

162. The PJM MMU found that the proposed merger results in an HHI increase that 
exceeds the threshold specified in the Merger Guidelines for both the aggregate and local 
capacity markets. The merger therefore raises concerns about potential adverse 
competitive effects, absent mitigation. The PJM MMU states that the merging 
companies' proposal to offer capacity at a zero price represents a from of behavioral 
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mitigation that would resolve the issue if properly structured. It states that the 
companies' proposal must be structured so that it would provide the required mitigation 
for a variety of capacity market designs, given the current uncertainty about the ultimate 
design. If the capacity market were restructured so that all participants were required to 
offer all capacity into the market, it explains, the companies' proposal would have to 
cover all capacity offered to the market (where the market would include the monthly and 
multi-monthly auctions, as well as the daily market). 

5. Protestors' Responses to Applicants' Answer and the PJM 
MMU Study 

163. First Energy argues that Applicants proposal to bid all of their capacity at $0 will 
give them incentive to sell their capacity in the monthly ("term") market for capacity, 
thus rendering their capacity mitigation ineffective. Moreover, FirstEnergy argues that 
the PJM MMU has expressed serious concerns about market power in PJM capacity 
markets. Therefore, FirstEnergy requests that the Commission condition the merger on 
Applicants not acquiring any additional generation within PJM until two years after the 
implementation of the restricted capacity markets, and on Applicants submitting a 
compliance filing once PJM's capacity design is restructured, showing that they do not 
have market power in relevant capacity markets. 

164. NJBPU argues that plant retirements can be a form of withholding to increase 
capacity market prices in a manner that would be profitable for the merged entity, but that 
would be riskier and less or unprofitable for PSE&G on a standalone basis. It states that 
the PJM MMU shares the concern that retirement may be a form of withholding. • PJM 
itself is struggling with this issue and has not yet set policy much less had 
implementation experience. NJBPU discusses retirement policy including the need for a 
policy to "ensure that retirements are not used to exercise market power,"and PJM's need 
for a "clear retirement policy," with a "test for market power".1 1 0 

6. Applicants' Answer to Protestors' Responses to 
Applicants'Answer and the PJM MMU Study 

165. With respect to capacity markets, Applicants argue that the PJM MMU study 
effectively endorses Applicants capacity market mitigation. The PJM MMU study 
concludes that the proposal to offer capacity at a zero price represents a form of 
behavioral mitigation that would resolve the capacity market power issue if properly 
structured. Applicants note the PJM MMU's concern that this mitigation might not work 

1 1 0 NJBPU Response at 16, Generator Retirement WG, Joseph Bowring, PJM 
Market Monitoring Unit Manager. May 11, 2004. 
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for other capacity market structures adopted by PJM in the future. In response, , 
Applicants note that they have committed to proposing a new capacity market mitigation 
plan for the Commission's approval 30 days after the closing of the Merger, when the 
details of the new PJM capacity markets should be known. 

166. Applicants also dismiss Ms. Prayer's assertion that they will circumvent their 
zero-bid proposal in the daily capacity market by bidding into term capacity markets. 
Applicants state that to the extent that they attempt to increase the term market price by 
withholding capacity from that market, the other market participants will know that the 
Applicants are required to offer their uncommitted capacity into the daily capacity market 
at a price of zero. As a result, if the price in the term markets were to exceed competitive 
levels as a result of withholding by the Applicants, participants in those markets can 
simply refuse to purchase term capacity from Applicants and instead purchase the 
capacity that the Applicants must offer into the daily market at a price of zero. Thus 
Applicants state that the requirement to bid capacity into the daily market at a price of 
zero mitigates market power in both the daily and term capacity markets. 

7. Commission Determination 

167. Applicants have shown that the merger, with the mitigation proposed, will not 
harm competition in any relevant capacity market. In addition to the physical divestiture 
of 4,000 MW of generating capacity, Applicants have committed to bid all of their 
uncommitted capacity at zero. Therefore, they will have no ability to withhold capacity 
in order to increase the market clearing price. As noted by the PJM MMU, Applicants' 
proposal to offer capacity at a zero price represents a form of behavioral mitigation that 
would resolve the capacity market power issue if properly structured. We share the PJM 
MMU's concern that this mitigation might not work for other capacity market structures 
adopted by PJM in the future. Therefore, when the Commission approves a new capacity 
market for PJM, we will require Applicants to submit a new analysis of the merger's . 
effect on the PJM capacity market and, i f the analysis shows that the merger-related harm 
to competition is not fully mitigated, propose a new mitigation plan for the Commission's 
approval within 30 days of any such approvals. 
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D. Ancillary Services 

1. Applicants' Analysis 

168. Applicants state that the merger will not harm competition in any relevant 
ancillary services markets. They state that PJM does have markets for spinning reserves 
and regulation services, and therefore analyze competition in those markets. 
Dr. Hieronymus states that Exelon and PSE&G have 6 and 39 percent shares of the 
Mid-Atlantic spinning reserve capability, respectively.111 He estimates that the market is 
moderately concentrated with a merger-related increase of 507 HHI. He finds that k 
divestiture of 147 MW of spinning reserve capacity would be necessary to bring the 
effect of the merger within the Commission's tolerance level. Dr. Hieronymus concludes 
that Applicants' proposed divestiture of 2,900 MW of fossil-fired generation capacity. • 
some of which is capable of providing spinning reserves, will sufficiently mitigate the 
merger-related harm to competition in the spinning-reserve markets. PSE&G's witness,' 
Mr. Frame, comes to the same conclusion, based on his review of the available PJM data. 

169. Dr. Hieronymus also reviews the most recent available data for the PJM regulation 
market. He reports that the market is moderately concentrated, with Exelon and PSE&G' 
holding 13 and 12 percent shares of the 2,011 MW of regulation-capable capacity in the 
Mid-Atlantic zone of PJM respectively. Therefore, the merged firm will have 
approximately 25 percent of the regulation-capable capacity (approximately 500 MW) in 
PJM Mid Atlantic Area Council (PJM MAAC), more than half of which is pumped-
storage capacity, which he argues is generally an uneconomic source of regulation. He 
notes that the merged firm will not be a pivotal supplier of regulation services because 
there are more than 1,500 MW of competing supply able to serve a peak load of 
approximately 700 MW. He concludes that the merger will not harm competition in the 
PJM regulation market. PSE&G's witness, Mr. Frame, notes that the 2003 PJM Market 
Monitor Unit Report states that within PJM MAAC, there are 113 generating units 
capable of providing 2,011 MW of reserve capacity, and that in 2003; regulation 
requirements in PJM MAAC ranged from 220 MW to 750 MW. He concludes that 
because the regulation market demand can be met more than two times over by 
alternative suppliers at the peak, and by a far greater amount during the off-peak, the 
merger will not harm competition in the PJM regulation market. 

1 1 1 He estimates the total market capability for spinning reserves in the Mid-
Atlantic market as 3,033 MW, with Exelon and PSEG have 196 and 1,191 MW of 
spinning-reserve capable capacity, respectively. The numbers are from the 2001 PJM 
Market Monitoring Unit Report on Spinning Reserve Market. 
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170. Mr. Frame describes the ancillary services markets in PJM and states that there are 
two spinning reserve products offered in PJM: Tier 1 and Tier 2. He states that Tier 1 
spinning reserves are provided by the unloaded capacity of steam generating units that 
have been bid into the PJM energy market, but have not been called on to produce 
energy. He concludes that because the provision of Tier 1 spinning reserves is essentially 
a by-product of participating in the energy markets, the merger's effect on competition in 
the Tier 1 spinning reserves market will not materially differ from the merger's effect on 
competition in energy markets. He concludes that because Applicant's proposed 
divestiture will mitigate any merger-related harm to competition, it will also mitigate any 
harm to competition in the Tier 1 Spinning PJM reserve market. 

171: Mr. Frame states that Tier 2 spinning reserves are used when Tier 1 reserves are 
exhausted, and, historically, have been provided by hydroelectric units and combustion 
turbines with condensing capacity. He states that PSE&G and Exelon currently control 
1,191 and 196 MWs of capacity capable of providing Tier 2 spinning reserves within the 
MAAC region of PJM, respectively.11- He argues that the Applicants' proposed 
divestiture will likely offset any merger-related increase in the concentration of the Tier 2 
spinning reserves market, because Applicants plan to divest more than 196 MWs of 
generation capacity capable of providing Tier 2 spinning reserves, so the merged firm 
will have a smaller share of the market than PSE&G's pre-merger share. 

172. FirstEnergy questions Applicants' conclusion that the merger will not adversely 
affect competition in ancillary services markets. FirstEnergy's witness, Ms. Frayer, 
argues that Dr. Hieronymus has not supported his assertion that regulation and spinning 
reserves prices are intrinsically linked to energy market prices. She further argues that, 
because Applicants have not specified the exact units that will be divested, it is premature 
to conclude that the proposed mitigation plan for energy also satisfies ancillary services 
market concerns. 

2. PJM MMU Study 

173. The PJM MMU states that its merger analysis focuses on the Mid-Atlantic 
Regulation Market as the spinning reserves market most likely to be affected by the 
merger, it states that its results are based on 12 months of actual spinning reserves 
market data through March 31, 2005. 

1 1 2 Mr. Frame notes that Tier 2 spinning reserves is procured on a cost basis in 
other PJM regions. 
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174. The PJM MMU calculated hourly HHI values based upon regulation offered, 
regulation offered and eligible, and regulation assigned as follows: Average HHI for 
pre-merger regulation offered - 1,692; Average HHI for regulation offered and eligible -
1,772; and Average HHI for regulation assigned - 2,497. The post-merger analysis is 
based on actual regulation market data for the twelve months that ended March 31, 2005, 
modified to combine the ownership of PSE&G and Exelon resources into a single 
company. The average post-merger HHI for regulation offered was 1,795, for a change 
of 103 points, for regulation offered and eligible it was 1,900, for a change of 128 points,,. 
and for regulation assigned it was 2,628, for a change of 131 points. 

175. The PJM MMU states that the analysis of the regulation market shows that the 
proposed merger results in an increase in HHI that exceeds the increase specified in the 
Merger Guidelines. It states that the proposed merger would significantly increase 
concentration in the regulation market as defined by these metrics and the standards of 
the Merger Guidelines and therefore raises concerns about potential adverse competitive' 
effects, absent mitigation. It bases its conclusion on the 128 point increase in average 
HHI for offered and eligible regulation. The PJM MMU states that mitigation of the 
merger effects could be provided by an application of existing PJM market rules to the 
PJM Mid-Atlantic Regulation Market; the merged company could agree to offer its 
regulation capability into the market at cost-based levels. It states that as an alternative, 
the merged company could agree to offer its regulation capability into the market at cost-
based rates. The PJM MMU further notes that the anticompetitive effects of the merger 
could be mitigated by divestiture of regulation resources in the Mid-Atlantic Regulation 
Market, but that it is not possible to evaluate the Applicants' proposed divestiture plan 
without knowing which units would be divested. 

176. The PJM MMU states that its merger analysis focuses on the Mid-Atlantic 
Regulation Market as the spinning reserves market most likely to be affected by the 
merger. Its results are based on 12 months of actual spinning market data through 
March 31, 2005. The PJM MMU analyzed the Tier 2 spinning reserve market (where 
Tier 2 resources include units that are backed down to provide spinning capability and 
condensing units synchronized to the system and available to increase output). It found 
the pre-merger average HHI to be 4,651 and the average post-merger HHI to be 4,671, a 
change of 20 points. The PJM MMU states that the proposed merger results in an 
increase in the HHI that is less than that specified in the Merger Guidelines, and that the 
merger does not raise competitive concerns in the spinning reserves market. The PJM 
MMU's analysis differs in two ways from the Commission's Delivered Price Test. Its 
analysis includes all regulation capability offered into the market without regard to cost. 
In addition, its analysis includes all regulation offered by each supplier, while the 
Delivered Price Test uses the gross supply by participants net of their load obligation. 
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3. Commission Determination 

177. We recognize that ancillary service market data are not as readily available as that 
for energy and capacity markets. As such, we find Applicants' reliance on the PJM 
Market Monitor Reports to be a reasonable way of analyzing the effect of the merger on 
competition in those markets. Moreover, while pivotal supplier and market share 
analyses are not part of the Commission standard review in section 203 cases, we find 
them informative here, given the lack of sufficient data for complete analysis of the 
merger's effect on the ancillary service market concentration. 

178. We find that the merger, as mitigated, will not harm competition in PJM ancillary 
services markets. Applicants have shown that there are numerous supply alternatives in 
the PJM ancillary services market. In addition, the divestiture of fossil units in PJM will 
include units capable of providing spinning reserves and regulation services. Applicants' 
analysis shows that their proposed divestiture will reduce their control of capacity able to 
supply ancillary services to less than the pre-merger level, under reasonable assumptions 
regarding the units that are ultimately divested. In addition, the PJM MMU found that 
the anticompetitive effects of the merger could be mitigated by divestiture of regulation 
resources in the Mid-Atlantic Regulation Market, where almost all of the fossil units 
Applicants have proposed divesting are located. Regarding FirstEnergy's concern that it 
is premature to conclude that the proposed mitigation plan for energy also satisfies 
ancillary services market concerns because Applicants have not specified the exact units 
that will be divested, as we stated regarding the mitigation for energy markets, Applicants 
have committed to provide an analysis of the merger's effect on competition, based on 
the actual acquirers of the actual divested assets, once they are known. We rely on that 
commitment in making our finding that the divestiture adequately mitigates any merger-
related harm to competition in the relevant ancillary services markets. If the analysis 
shows that the merger's harm to competition has not been sufficiently mitigated, we will 
require additional mitigation at that time. 
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E. Vertical Market Power Issues 

1. Applicants' Analysis 

179. Applicants address the effect of combining their transmission and generation 
assets. They state that the only transmission owning entities involved, ComEd, PECO, 
and PSE&G, have all transferred operational control over their transmission facilities to 
the PJM RTO. Applicants state that the "Commission has held on a number of occasions,. 
that such a transfer to a fully-functioning, Commission-approved RTO addresses the 
possibility of abuse of transmission market power.113 

180. Applicants also address the concern that the transaction will allow them to obtain 
some control over the PJM decision-making process. They state that the transaction will 
have no effect on the makeup of PJM's independent Board of Directors. Applicants 
further state that with respect to the Members, Reliability, and Electricity Market 
Committee, PECO, the voting member for Exelon, and PSE&G, the voting member for 
PSE&G, are both in the Transmission Owners sector, which has a 20 percent voting 
interest in the committees. Applicants expect that the transaction will result in the Exelon 
and PSE&G votes combining into a single vote, increasing EE&G's voting interest from 
10 percent (the current share for each of PECO and PSE&G) to 11 percent. They argue 
that this increase of 1 percent in a voting sector that has a total 20 percent voting interest 
is de minimis. They also note that even this change will be negated if Dominion Virginia 
Power joins the Transmission Owner Sector. 

181. Applicants state that, with respect to the PJM East Transmission Owner's • 
Agreement, voting rights are counted both based on individual members and on a 
weighted basis. A two-thirds vote in each category is required to approve all major 
changes, and at least three opposition votes are required to defeat any major change. 
They state that EE&G's increased share of individual member votes will be de minimis, 
going from one-in-nine to one-in-eight under the PJM East Transmission Owner's 
Agreement, and from one-in-14 to one-in-13 if the East, West, and South Transmission 
Owner's Agreements are consolidated into a single agreement, as is currently under 
consideration. Applicants note lhat EE&G's weighted share will go up more 
significantly, but provisions limiting the weighted vote of an individual transmission 
owner to a maximum of 25 percent and requiring a two thirds vote on each an individual 
and a weighted basis protect other transmission owners from EE&G's increased weighted 
share. EE&G will not be able to veto any proposed TOA changes because at least three 
individual votes are required for such block. 

1 1 3 Application at 44 citing Ameren Corp., 108 FERC at P 61. 
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182. Applicants also address the effect of combining their natural gas distribution and 
electric generation assets. PECO provides natural gas distribution service to only one 
electric generator, a 28 MW facility owned by Merck.114 They note that there are two 
other independent generators in PECO's service area, but these generators take service 
directly from an interstate natural gas pipeline. Furthermore, they argue that newly built 
generation facilities could readily avoid PECO's small service area or connect directly to 
an interstate pipeline.115 They state that PSE&G's natural gas distribution system serves 
eight current or former generating facilities in New Jersey under contract with the utility, 
as well as two merchant generators (the Tocso plant and the Williams Red Oak plant). 
They note that the latter facilities are served by PSE&G under long-term natural gas 
transportation contracts or discounted tariffs.1 1 6 Applicants further state that both 
companies provide natural gas distribution services to affiliated generation facilities. 

183. Applicants' witness, Dr. William Hieronymus, states that no vertical market power 
concerns arise as a result of the transaction's combination of natural gas distribution 
facilities and electric generation assets. This is because new generation can connect to 
one of EE&G's Local Distribution Companies (LDCs) or directly interconnect with a 
pipeline system, so the local distribution company cannot impede entry by other, 
competitors. Dr. Hieronymus further states that the simple ownership of LDCs' 
operations does not allow Applicants to self-deal or use other means of using gas LDCs 
to favor affiliated activities. He notes that distribution tariffs are regulated by the state 
public utility commissions, which impose open access distribution requirements. Further, 
the ability to earn even ceiling rates in distribution tariffs is frequently constrained by 
bypass alternatives or the existence of long-term contracts. 

1 1 4 Application at 46. 

1 1 5 Id. at 46-47. 

1 1 6 Id. at 47. 
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184. Dr. Hieronymus states that other vertical concerns are not present because both 
Pennsylvania and New Jersey have in place codes of conduct between gas and.electric 
affiliates; both utilities are governed by the Commission's Order No. 2004;1 1 7 and the 
amount of generation served is so small that knowledge of customers' operations is of no 
commercial value to electric generators. He conducted the analysis required under 
section 33.4 of the Commission's regulations, analyzing the downstream markets for 
PJM East, PJM Pre-2004, and Expanded PJM. He notes that the Commission has found 
that market power in both the upstream natural gas market and the downstream electric ,, 
market is necessary for a vertical market power problem. After accounting for 
Applicants' mitigation commitments, he found that neither the PJM Pre-2004 nor the 
Expanded PJM. downstream markets are highly concentrated post-merger. However, the 
PJM East market remains highly concentrated post-mitigation, so he analyzed the 
PJM East upstream market, consistent with the Commission's regulations.11 He found 
this market not to be highly concentrated and concludes that competitive conditions .will 
not be conducive to a vertical foreclosure strategy. 

185. PSE&G's witness, Mr. Frame, also concludes that the combination of Applicants' 
natural gas and electric generation resources would not harm competition. He states that 
neither Exelon nor PSE&G owns any interstate natural gas pipelines and that the natural ' 
gas facilities owned by their affiliated LDCs are available to electric generators on a state 
regulated open access basis. 

1 1 7 Standards of Conduct for Transmission Providers, Order No. 2004, FERC-
Stats. & Regs., Regulations Preambles % 31,155 (2003), order on reh'g. Order No. 2004-
A, III FERC Stats. & Regs. <H 31,161 (2004), 107 FERC % 61,032 (2004), order on reh'g, 
Order No. 2004-B, III FERC Stats. & Regs, f 31,166 (2004), 108 FERC % 61,118 (2004), 
order on reh'g. Order No. 2004-C, 109 FERC % 61,325 (2004), order on reh'g. Order No. 
2004-D, 110 FERC 1 61,320 (2005). 

IIS 

Hieronymus testimony at 72. 

1 1 9 Revised Filing Requirements, FERC Statutes & Regulations 131,111 at 
31,904. 
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2. Protests 

186. The AAI asserts that membership in an RTO is not sufficient to ensure that sellers 
will not be able to exercise vertical market power through their ownership of 
transmission, citing a show cause order in which the Commission initiated an 
investigation of Exelon regarding alleged sharing of non-public information regarding 
maintenance outages.120 

187. No party contests Applicants' description of the PJM governance structure. The 
PHI Companies iassert. however, that EE&G might be positioned to exert undue influence 
on the PJM RTO as a result of its holding the largest transmission investment in PJM. 

188. Protesters dispute Applicants' claim that they will not be able to exercise vertical 
market power in the natural gas market. Direct Energy asserts-that Applicants' analysis 
is flawed for two reasons. First, Applicants use data that incorrectly represents interstate 
pipeline capacity deliverable to relevant markets, and says Applicants omitted capacity 
served in eastern Pennsylvania (in PJM East) in their calculation of Columbia Gas 
Transmission and Texas Eastern Transmission pipeline's deliverability from 
Pennsylvania to New Jersey and from New Jersey to Delaware, respectively.. Direct 
Energy claims that as a result, Applicants have understated Columbia Gas and Texas 
Eastern's contribution to the PJM East gas market. Direct Energy also claims that 
Applicants have overestimated the size of the PJM gas market by incorrectly counting as 
deliveries in PJM gas that goes through PJM, but is ultimately delivered in New York and 
New England. Direct Energy's witness, Dr. Briden, states that as a result, Applicants' 
analysis understates the concentration in the upstream natural gas market, which he 
claims will be highly concentrated after the merger.121 

189. The POCA expresses concern regarding EE&G's 35.6 percent share of natural gas 
transportation capacity in the PJM East market. It states that with one party controlling a 
substantial amount of a capacity in such a constrained market, the exercise of market 
power could result in significantly increased gas costs to other LDCs and marketers in 
that market.122 The Commission should examine the amount of capacity that EE&G 

1 2 0 AAI Protest at 17, citing Exelon Corporation, PECO Energy Company, Exelon 
Generation Company, L.L.C., and Exelon Power Team, Show Cause Order, 97 FERC 
1 61,009, October3, 2001. 

Briden Testimony at 7-8. 

1 2 2 POCA Protest at 22-23. 
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would hold on individual pipelines, as many LDCs in the Northeastern markets are 
captive to one or two pipelines. EE&G may be able to withhold capacity and raise 
natural gas prices. 

190. The Division ofthe Ratepayer Advocates also expresses dissatisfaction with 
Applicants' analysis of the natural gas market. Division of the Ratepayer Advocate states 
that the Application does not address horizontal market power issues that may result from 
the merger of the PHI Companies' and PSE&G's gas capacity assets, the potential for ,, 
aggregating additional power by providing asset management services for third parties; or 
the effect of such activities on various markets. Division of the Ratepayer Advocate says 
that with the Applicants holding 35.6 percent of available capacity in the PJM East 
market area, any additional control of gas capacity resources (for example, through asset 
management agreements) would place the Applicants in a position to exert market power 
through various actions.123 Division of the Ratepayer Advocate's witness, LeLash, 
further states that Applicants fail to provide information concerning the control of storagfe 
capacity held by the entities holding the interstate transportation entitlements.124 The 
City of Philadelphia echoes the concern that Applicants could abuse their market power 
in the transportation of natural gas to gain a competitive advantage in the relevant natural 
gas distribution markets.123 

191- Three protesters (FirstEnergy, Direct Energy, and POCA) express concerns that 
concentration in the upstream and downstream markets may allow the exercise of market 
power. FirstEnergy states that post-mitigation, the upstream PJM East market is at least 
moderately concentrated and the PJM East downstream market is highly concentrated. 
Direct Energy adds that because both the upstream and downstream markets will be 
highly concentrated after the merger, the proposed merger raises vertical market power 
concerns for which Applicants offer no mitigation.1'126 Direct Energy's witness, Dr. 
Briden, suggests mitigation in the form of a transfer of a share of Applicants' natural gas 
pipeline capacity to third party marketers not affiliated with Applicants. The POCA 
states that Applicants should not dismiss as. irrelevant the failure to pass the downstream 
portion of the vertical market power test (in PJM East), because the ability to affect 

1 2 3 Division of the Ratepayer Advocate Protest at 16. 

1 2 4 LeLash Testimony at 4. 

1 2 5 City of Philadelphia Protest at 7. 

1 2 6 Direct Energy Protest at 8. 
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electricity prices through the control of natural gas supply or delivery could result in 
increased prices to all consumers, particularly since gas-fired plants operate on the 
margin and often set the market-clearing price in PJM. 

3. Applicants' Answer 

192. Applicants reply to AAI's protest by stating that the Commission never found any 
violations in the proceedings that AAI cite. They conclude that AAI has presented no 
basis for concluding that the Commission should change its policy regarding RTO 
membership. They similarly dismiss, as mere speculation, the PHI Companies' assertion 
that Applicants will be able to exert influence on PJM. 

193. Applicants address concerns regarding the effect of the merger on the upstream 
natural gas market by restating their assertion that the transaction will not create a new 
situation where the combined entity could increase electric prices by denying gas supplies 
to other participants. Applicants state that because of their substantial divestiture 
commitment, they will have less Available Economic Capacity in the downstream 
electric market than they do today and that the upstream market will not be highly 
concentrated post-merger. Applicants' witness, Dr. Hieronymus, answers protests that he 
calculated the HHI incorrectly by stating first that capacity that is bound for New York or 
New England is often sold into PJM East. Further, Dr. Hieronymus states that Direct 
Energy calculated upstream HHIs incorrectly by failing to remove Applicants' northern-
bound capacity in their calculations. He also states that Dr. Briden incorrectly calculates 
"others" share in the HHI calculations as the sum of their market shares, quantity 
squared, as opposed to the sum of the squares of the individual market shares. Correcting 
for these errors, he states, the upstream HHI is 1.651. so there are no vertical market 

^ '27 

power concerns. 

194. Applicants address protesters' concerns regarding the storage market by stating 
that Applicants own no storage capacity and contract for relatively small amounts (less 
than 12 percent) of PJM's storage capacity. They state that because their share of storage 
capacity is smaller than their share of pipeline capacity, the storage market raises no 
vertical concerns. 

1 2 7 Hieronymus at 45. 
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4. Protestors' Response to Applicants' Answer 

195. With regard to natural gas. the NJBPU states that it is concerned that the 
availability of spot market, short-term interruptible transportation in a market with peak 
period deliverability constraints is inadequate for new generation project developers and 
their lenders. It further argues that the Commission must decide whether the total pipeline 

1 ̂ 8 

capacity controlled by the Applicants will serve as a barrier to entry. " 

196. Direct Energy repeats its claim that Applicants overstated the size ofthe PJM East 
natural gas market. With respect to the purported error in the "others" category of his 
HHI calculation. Direct Energy witness Briden states that Dr. Hieronymus made the same 
mistakes in Exhibit J-16 of his original testimony. 

197. With regard to electric transmission, the NJBPU agues that Applicants' 
membership in PJM does not, by itself, ensure that their ownership and control of major' 
electric transmission systems cannot be used to favor affiliated generation or hinder 
competing suppliers. The NJBPU remains concerned that influence in favor of corporate 
objectives may skew the projects that are built and stymie competing projects that could 
help other suppliers. 

5. Commission Determination 

198. Applicants have shown that the combination of their generation and transmission 
facilities will not harm competition. Applicants have, pre-merger, transferred operational 
control over their transmission facilities to PJM, and the Commission has held, on a 
number of occasions, that such transfer mitigates the ability to use control of transmission 
assets to harm competition in wholesale electricity markets. We agree with Applicants 
that AAI's protest does not provide a basis for concluding that the Commission should 
change its policy regarding RTO membership.129 

199. Applicants have shown that that the proposed merger will not allow them to 
control PJM. While no party contests Applicants' description of PJM's governance 
structure, the PHI Companies speculate that Applicants might be able to exert "undue 
influence" on PJM as a result of holding the largest transmission investment in PJM. 
However, it does not explain how this would happen. 

1 2 8 NJBPU Response at 19. 

1 2 9 See, e.g. AEP/CSW at 61,788. 
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200. Applicants have shown that the combination of their generation and natural gas 
distribution facilities will not harm competition. In Order No. 642, we stated that in order 
for a merger to create or enhance vertical market power, both the upstream and 
downstream markets must be highly concentrated.130 Applicants' witness, 
Dr. Hieronymus, has shown that, given the mitigation, the downstream markets are not-
highly concentrated after the merger. Moreover, he has shown that the upstream market 
is not highly concentrated. Applicants have shown that protesters' claims to the contrary 
result, in part, from selective omission of relevant capacity, an assertion that protesters do 
not counter. Dr. Hieronymus' Exhibit J-16 clearly shows the "others" market share to be 
16.7 percent, and their contribution to HHI to be 19. Had he used the calculation method 
Dr. Briden attributes to him, his contribution to HHI for "others" would have been 
279 points, not 19. 

201. We disagree with NJBPU's assertion that Applicants will be able to foreclose new 
generation entry. Neither company' owns interstate pipeline facilities, so this is not a 
convergence merger comparable to those in which the Commission has identified vertical 
market power issues as a result of the combination of electric and gas utilities. While 
Applicants do own natural gas LDCs through PECO and PSE&G, they do not own 
interstate transportation facilities. Potential entrants seeking fuel supplies can opt for a 
direct connection to the interstate pipelines serving the relevant markets rather than 
Applicants' LDCs. Therefore, the merger does not give Applicants the ability to impede 
entry of gas-fired generating facilities. 

202. Applicants have also shown that their presence in the natural gas storage market is 
small enough not to raise competitive concerns here. Applicants do not own storage 
facilities, and estimate their contracted share of the storage market to be less than 
12 percent. Therefore, they would have little ability to influence downstream electricity 
prices. 

203. With regard to the POCA's and the Division of the Ratepayer Advocates' 
concerns regarding horizontal effects in the natural gas market, we note that, under 
section 203 of the FPA, we consider the effects of an increase in concentration in the 
upstream market to the extent that it could harm competition in wholesale electricity 
markets. Here, as noted above, Applicants have shown that both the upstream and 
downstream markets are not highly concentrated, thus the horizontal upstream 
combination will not harm competition in the relevant downstream wholesale electricity 
markets. 

1 3 0 Order No. 642 at 31,911 (emphasis added). 
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F. Effect on Rates 

1. Applicants' Analysis 

204. Applicants state the transaction will not adversely affect the rates for any 
wholesale power or transmission customers. First, Applicants commit to hold 
transmission customers harmless from any increase in Commission-jurisdictional 
transmission rates to the extent that such costs exceed demonstrated savings related to the 
transaction. Applicants further state that no wholesale power rates will be affected 
because, of the three franchised utilities involved in the merger (ComEd, PECO and 
PSE&G), only ComEd has any wholesale requirements customers, and Applicants 
commit to hold ComEd's customers harmless from any merger-related costs that exceed 
demonstrated merger-related benefits. Exelon and PSE&G's remaining customers are •• 
charged market-based rates that will not be affected by the seller's cost of service and, 
thus, will not be affected by the merger. 

2. Protests 

205. The POCA says that the PJM OATT would allow the Applicants to file surcharges 
mechanisms or formula rates that might allow transmission rates to increase without 
reflecting the benefits of the merger. 3 1 

206. Dowagiac states that without proper mitigation, consumers will face both power 
and transmission cost increases as a result of the proposed merger. Dowagiac argues that 
the proposed mitigation measures are long-term and complex and will allow numerous 
opportunities for Applicants to exercise market power. It is also skeptical of Applicants' 
pledge to protect current consumers from price increases as a result of the proposed 
merger. Dowagiac states that, regarding the ComEd and PECO merger, ComEd and 
PECO "pledged not to let financial injury fall on Dowagiac... [which is] now paying 
SECA charges of $1,107.83/MW- month to ComEd for PJM service."132 Therefore, 
based on the current merger proposal and Exelon's history in past mergers, Dowagiac 
argues that the Commission should condition the approval of the proposed merger on the 
fulfillment of all conditions associated with the ComEd and PECO merger. Specifically, 
Dowagiac requests that Exelon be directed to protect Dowagiac against any possible 
financial injury resulting from either the current merger proposal or the ComEd/PECO 
merger. 

1 3 1 POCA Protest at 33-34. 

1 3 2 Dowagiac Protest at 5. 
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3. Applicants' Answer 

207. In response to protestors' assertions that the merger would harm wholesale 
competition in PJM, thus, adversely affecting wholesale electricity rates. Applicants state 
that they have already addressed those concerns with the proposal to mitigate any 
merger-related harm to wholesale competition. In addition, in order to address the 
POCA's concern that Applicants' hold harmless commitment is inadequate. Applicants 
clarify that their hold harmless agreement allows for no surcharge or formula'rate that 
would allow them to recover mereer-related costs unless those costs were offset by 

133 

merger-related savings. 

208. " In response to Dowagiac's protest regarding through-and-out transmission rates 
related to ComEd's participation in the PJM RTO. Applicants argue that Dowogiac's 
complaints are not related to the merger and should be addressed in Docket No. 
EL02-.111 or another appropriate forum.1 3 4 

4. Responses to Applicants' Answer 

209. H-P Energy argues that Applicants should not be able to use the automatic cost 
recovery provisions of Schedule 12 of the PJM OATT without meeting all of the 
safeguards and procedures of Schedule 12. They state that the safeguards contained in 
Schedule 12 ensure that mandatory charges imposed on market participants are just and 
reasonable, and that Applicants have not justified bypassing any of those Commission-
approved safeguards. 

5. Commission Determination 

210. The Commission finds that Applicants have shown that the transaction will not 
adversely affect wholesale rates. We rely on Applicants' hold harmless commitment for 
transmission rates in making this finding. In addition, wholesale power rates will not be 
adversely affected by the merger because, only ComEd has any wholesale requirements 
customers and Applicants commit to hold ComEd's customers harmless regarding any 

1 3 3 Applicants' Answer at 74. 

1 3 4 In Docket No. EL02-111, the Commission opened a section 206 proceeding to 
investigate the issue of rate pancaking between PJM and the Midwest ISO and to 
determine whether the transmission rates were just and reasonable. 

1 3 5 H-P Energy Protest at 18. 



Docket No. EC05-43-000 72 

merger-related costs that exceed demonstrated merger-related benefits. We rely on 
Applicants' hold harmless commitment in finding that wholesale customers' rates will 
not be adversely affected by the merger. Applicants' other wholesale customers are 
charged market-based rates that will not be affected by the seller's cost of service and; 

thus, will not be affected by the merger. 

211. We agree with H-P Energy that Applicants should not be able to use the automatic 
cost recovery provisions of Schedule 12 of the PJM OATT. Applicants shall make the ,. 
appropriate filings under section 205 of the FPA, related to cost recovery of any 
transmission expansion projects. Finally, we find that Dowagiac's arguments regarding 
through-and-out transmission rates will be addressed in the complaint filed under Docket 
No.EL02-lll. 

G. Effect on Regulation 

1. Applicants' Analysis 

212. Applicants state that the transaction will not adversely affect federal regulation. 
They state that the transaction will not result in the formation a new holding company 
under PUHCA that would preempt the Commission's jurisdiction. They note that the 
transaction will bring PSE&G into the Exelon registered holding company system, and 
the Applicants commit to waive the pre-emptive effects of the Securities and Exchange 
Commission's jurisdiction on this Commission under Ohio Power136 

213. Applicants state the transaction will not adversely affect state regulation. They 
have filed for approval from the Pennsylvania Public Utility Commission (PaPUC) and 
the NJBPU, both of whom will therefore be able to protect their own jurisdiction. 
Applicants state that while the Illinois Commission does not have jurisdiction over the 
transaction, it does have jurisdiction to regulate ComEd, and they have filed notice of the 
transaction with the Illinois Commission. They further state that after the merger is 
complete, ComEd's ownership will not change; it will remain an operating company 
within a registered holding company system. They conclude that the transfer will not 
have any effect on regulation of ComEd under Illinois law and that ComEd will remain 
under the jurisdiction of the Illinois Commerce Commission. 

136 Ohio Power Co. v. FERC, 954 F.2d 779 (D.C. Cir. m2)(Ohio Power). 
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2. Protests 

214. POCA argues that while Applicants submitted their application to the PaPUC, 
Applicants argued that the PaPUC lacks jurisdiction over this merger and only requested 
approval of the PaPUC in the alternative. Therefore, POCA requests that the 
Commission examine the potential adverse impact of the proposed merger on state 
regulation. Since this proposed merger would create one of the nation's largest public 
utility holding companies and presents significant market power issues with a'novel and 
untested mitigation proposal, POCA requests that the Commission investigate all issues 
related to the proposed merger by establishing further discovery, a hearing and access to 
further filings to determine if the proposed merger satisfies the Commission's guidelines 
and is in the public interest. 

215. Citizen Power, et al. raises concerns about the merger's effect on power markets 
in general, and, in particular, the NJBPU's regulatory authority, if the PUHCA is 

137 

repealed. 

3. Applicants' Answer 

216. In response to the POCA's concerns about the effect of the merger on state 
regulation in Pennsylvania, Applicants argue that the merger will not affect the structure 
of PECO, the one affected utility that is under the PaPUC s jurisdiction. They further 
note that the PaPUC has intervened in the proceeding before the Commission, but has not 
raised any concerns regarding the effect of the merger on its regulatory authority or 
requested that the Commission address that issue. In response to Citizens Power, et al.'s 
concerns about the effect of the merger on regulation if PUHCA is repealed, Applicants 
argue that the NJBPU can address any issues related to PUHCA repeal in the merger 
proceeding before it. In addition, they note that the NJBPU has not requested that 
Commission assist it on this issue. 

1 3 7 Citizen Power notes that, because PSEG is headquartered in New Jersey, where 
it conducts the bulk of its utility business, it is not pan of an interstate holding company, 
and PSEG's utility transactions are regulated by the New Jersey BPU. Citizen states that 
if PSEG is "swallowed up" by Exelon, a multi-state holding company, the NJBPU will 
lose its ability to protect New Jersey customers. Citizen Protest at 5. 
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4. Commission Determination 

217. We find that the merger will not adversely affect Commission or state regulation. 
We rely on Applicant's commitment to follow the Commission's Ohio Power policy in 
finding that the merger will not adversely affect Commission regulation. Applicants have 
shown that the transaction will not harm any state's ability to regulate any of the merging 
parties. The merger is subject to review by the NJBPU, who can therefore protect its 
jurisdictional interests. We note that the PaPUC has intervened in the proceeding before, 
the Commission, but has not requested that the Commission address any issues regarding 
the effect of the merger on its regulatory authority. Furthermore, the PaPUC, the Illinois 
Commerce Commission, and the NJBPU will retain regulatory authority over the merged 
company. We note that none of the affected state commissions have requested that the 
Commission address the effect of the merger on state regulation. 

The Commission orders: ' 

(A) Applicants' proposed merger and internal restructuring is hereby 
authorized, subject to Commission acceptance of the Applicant's compliance filings, 
as discussed in the body of this order. 

(B) The foregoing authorization is without prejudice to the authority of the 
Commission or any other regulatory body with respect to rates, service, accounts, 
valuation, estimates or determinations of costs, or any other matter whatsoever now 
pending or which may come before the Commission. 

(C) Nothing in this order shall be construed to imply acquiescence in any 
estimate or determination of cost or any valuation of property claimed or asserted. 

(D) The Commission retains authority under sections 203(b) and 309 of the 
FPA to issue supplemental orders as appropriate. 

(E) Applicants shall make any appropriate filings under section 205(a) of the 
FPA, as necessary, to implement the proposed Transaction. 

(F) Applicants must submit their proposed final accounting within six months 
of the consummation of the merger. The accounting submission should provide all 
merger-related accounting entries made to the books and records of PSE&G, along with 
appropriate narrative explanations describing the basis for the entries. 

(G) Applicants shall make a compliance filing to the Commission within 
30 days of the completion of their divestiture, providing an Appendix A analysis of the 
merger's effect on competition in energy and capacity markets, given actual plants and 
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assets divested and the actual acquirers of the divested assets. If the analysis shows that 
the merger's harm to competition has not been sufficiently mitigated, Applicants must 
propose additional mitigation at that time. 

(H) Applicants shall make a compliance filing to the Commission within 
30 days of this order showing that they have established an independent monitor to 
oversee the baseload energy auction and Applicants' compliance with the terms of the 
energy contracts; and that they have established a public compliance website the showing 
how they are complying with the virtual divestiture and other mitigation requirements, 
including the interim mitigation. 

(I) Applicants shall notify the Commission within 10 days of the date that the 
merger has been consummated. 

By the Commission. 

( S E A L ) 

Magalie R. Salas, 
Secretary. 
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PUBLIC UTILITT COOHSSION 
Harriaburg, PA 17120 

PaUlo Meeting Held January 10, 1991 
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Ullllam H. SB^LtJi# Chalznan 
Jaamcph Rhodea, Jr- , Vice Chairman 
Prank ?iochl, Caanis*ioaer 
Kdndell 7. Holland, Coanissioner 
David W. Rolka, Comxalsaionex: 

Application of New York State Electric 
ft Gas Corporation^ Request fox Approval 
of Ahandomnant of Electric Service 

Requeeta for Amu.Oval of tha Fnrchane 
Of tbe Stock of Columbia Gas of Heir 
York,, tne. and Tranaactione Involving 
i t s Subsidiaries 

Petition of Hew York State Slectric 
& Gas Corporation for a Declaratory 
Order 

Docket Nos. 
A-9353B 
A-110001/F»200 

A-110001^.500 
A-11G0D1,F.001 
A- l lOODl^ .DOS 

P-9004B8 

O R D E R 

BY THE COMMISBION: 

On December 13, 1990, Heir York State Electric ft Gas 
Corporation (HYSEG) filed an application irith the CanBission at A*-
110001,F.20D requesting approval of the abandonamnt of electric 
service to the public i a Peimaylvania/ certificated at A-9353a. 
in aupport of i t s application, HYSEG alleges that i t originally 
applied for and was granted a certificate of public convenience to 
assure i t s ability to exercise the power of eminent domain in 
conBtrricting an electric tranaadsslon line in Pennsylvania. 
Because of changes In the lav, HYSEG alleges that i t s certificate 
l a no longer necessary. HYSEG requests that commission review of 
i t s abandonment application be made contingent upon granting of i t s 
petition for declaratory order relating to whether, as a federally 
regulated utility. I t requires a certificate from the Commission 
under Section 1101 of the Public Utility Codep 66 Pa. C.S. S1101, 
prior, to exercising the power of eminent AWM tn in Pennsylvania 



wider the Bosixtess Corporation Loir ol ISBB, (BCLJ, 15 Pa. C.S. 
SSI 101, Afift-

Abaadomnent and Related Applicationa 

ITT SBC ie a Nev York corporation primarily engaged in the 
generation and distribution of electricity and gas In the state of 
Heir York. HYSEG and Pennsylvania Electric Company fPanelac) are 
co-owners of an electric generating facility in Indiana County, 
Pennsylvania. Bach utility I s entitled to half of the capacity of 
the generating station and each is Individually responsible for 
transmission of i t s electricity from the generating station to i t s 
respective retail customers. NYSEG transmits i t s power interstate 
from the generating station to i t s New York service territory by 
way of a 34S kV transmission line. NYSSG'S interstate production 
and transmission of this electricity i s regulated by the Federal 
Energy Regulatory Commission (FERC). 

On Kay 1, 1967, at the time of construction of NYSEG's 
transmission line, the Commission entered an order granting the 
application of NYSEG at A-93538 for a certificate of public 
convenience authorising the provision of electric service within 
87.5 feet of the - center line of the transmission line — 
sssentlally only NYSEG's right-of-way. Moreover, the Conmiission 
order expressly prohibited NYSEG from serving any Pennsylvania 
customer without receiving specific Commission approval. 

NYSEG has never requested or been granted authority to 
serve any Pennsylvania customer. The transmission line is utilised 
solely to transmit electricity out-of-state — a FERC regulated 
activity. Nevertheless, NYSEG continues to make certain regulatory 
filings with the Cammission required of Commonwealth u t i l i t i e s . 
In fact, NYSEG presently has three Section 1102 financial filings 
as identified in the caption to this order, pending before the 
Commission requesting approval of various business transactions 
related solely to i t s business In New York state. Since NYSEG does 
no Intrastate business In Pennsylvania, I t has no intrastate 
revenues and does not pay an anrnwl assessment to the Commission} 
accordingly, the Coanalaaloa'a activities related to regulating 
NYSEG are Inappropriately funded fay legitimate Commonwealth 
electric u t i l i t i e s . 

Clearly, NYSEG is not a public utility in Pennsylvania 
in that i t does not provide electric service "for the public for 
compensation. • 66 Pa. C.S, S102. Therefore, i t i s Inappropriate 
for the Commission to continue to expend I t s resources regulating 
NYSEG and approval of NYSEG's abandonmant application i s 
appropriate. Approval of this application will have no effect on 
NYSEG's operation of i t s electric generating station or on i t s 
transmission line in Pennsylvania. Since NY6EG has never conducted 
any intrastate business In Pennsylvania, approval of the 



application doas not rapmseoit any substantive change in BYSBG-s-
ooeratlona. Sinmltanoously, consistent with this decision, we wi l l 
dismiss the three Section 1102 filings currently pending as-
docketed above. 

P « t l t l o f l fe»? P o c l a M t o r y P i r d T 

Upon COSHISSIOH approval of abandonment, HYSBG would no 
longer have a certificate of public convenience under 66 Fa. C.S. 
£1101 certifying I t as a Commonwealth public utility. HYSEG't 
petition for declaratory order reguests the Commissi^ to declare 
that HYSBG i s not required to hold a certificate under Section 1101 
of the Public u t i l i t y Code as a condition to exercising the power 
of eminent domain pursuant to the BCL as a federally regulated 
u t i l i t y . 

Section 1511(a) of the BCL, 15 Pa. C.S. 51511(a), conferc 
the power of eminent domain upon every "public u t i l i t y 
corporation." A "public utility corporation" i s defined as follows 
at 15 Pa. C.S. 81103: (Xmphasia added). 

"Public u t i l i t y corporation." Any domestic or 
foreign corporation for profit that; 

(1) i s subject to regulation as a public 
u t i l i t y by the Pennsylvania Public u t i l i t y 
Commission or an officar or agency of the 
United States! or 

(2) was subject to such regulation on 
December 31, 1980 or would hove been so subject 
i f i t had been then existing. 

Accordingly, utilities providing intrastate u t i l i t y 
service subject to the jurisdiction of the Conmlasion and utlHtles 
providing interstate service utilising facilities In Pennsylvania 
subject to the jurisdiction of a federal agency are conferred the 
power of eminent domain. 

Section 1104 of the Public Utility Code, SS Pa. C.S. 
$1104 provides as follows} 

$1104. Certain appropriations by right of 
eminent domain prohibited 

unless I t s power of eminent domain existed 
under prior J.«w, no domestic public utility or 
foreign publlo utility authorised to do 
business i n this commonwealth shall exercise 
any powor of eminent dcnaia within this 
Ccmmonwealth until i t shall have received the 



c«rti.fi.cAto of public convttAiance raqoired by 
aactiozi 1101 (relating of organization of 
public utilltiea and beginning of service). 

A "foreign public utility authorized to do business in 
this Conoonwealth" would normally be considered a utility 
incorporated in another state which is authorized by i t s corporate 
papers to conduct business in Pennsylvania regardless of whether 
or not that business i s jurisdictional to the Commission. See 5102 
of the Associations Act/ 13 Pa. C.S. SI02, and Section 4125 of the 
BC&, 15 Pa. C.S. $4125. However, a certificate of public 
convenience i s issued pursuant to Section 1101 authorizing the 
commencement of Cosnonwealth public utility service within the 
jurisdictional limits established by Section. 102 of the Public 
Utility Code, SS Pa. C-S* S102. Accordingly, at f i r s t glance 
Section 1104 would arguably preclude the exercise of eminent domain 
by companies like NYSEG which do not provide jurisdictional public 
u t i l i t y service but are authorised and do conduct business in the 
Commonwealth — in this case Interstate electric service subject 
to the jurisdiction of FERC. 

To take this interpretation of Section 1104, however,, 
would render more recently enacted Section 1103 of the BCL 
meaningless. Section 1103 expressly confers the power of eminent 
domain upon u t i l i t i e s , like NYSEG, regulated by federal agencies. 
Furthermore, Section 1511(c) of the BCL reguires Commission 
approval prior to an intrastate ox interstate electric utility's 
exercise of eminent domain utilised for constructing transmission 
lines and other aerial facilities. I t is clear from the language 
of Section 1511(c) that this approval must be secured by a l l 
electric u t i l i t i e s regardless of whether the utility is 
certificated as a Commonwealth electric u t i l i t y pursuant to the 
Public Utility Code. Accordingly, even after approval of 
abandonment of i t s certificate of public convenience at A-9353S, 
HYSBG would be required by Section 1511(c) of the BCL to continue 
to receive Commission approval prior to exercising the power of 
eminent domain within thia Commonwealth. 

Reading together relevant provisions of tha public 
Utility Coda and the BCL, i t i s clear that NYSEG's petition has 
merit. Overall, the most reasonable interpretation of the 
legislative Intent i s that upon prior Camnlasioa approval pursuant 
to Section 1511(C) of the BCL, NYSEG is conferred the power of 
eminent domain as a federally regulated electric utility, even 
though i t does not provide jurisdictional utility service in the 
Commonwealth pursuant to Section 102 of the Public Utility Code alnd 
as a result can not: be certificated pursuant to Section 1101; 
THEREFORE. 

IT IS ORDERED; 



1. That WISBB'B application at A-110001/F.200 for 
abandonsMt of jurisdictional oloctrlo sarvlce cortiflcatod at A-
93338 ia hmraby agpctitfed. 

2. Aat HTSEG's certificate of public convenience 
ievued at A-93538 in hereby cancelled. 

3- That HTSBC'E applications pending at A-llOOOl/.F.OOl, 
P.002 and 7.500 are hereby dismisBed for lack of subject matter 
jurisdietioa* 

4. That HYSBG' s petition for declaratory order is 
hereby granted consistent with, the discussion herein. 

5SX0H, 

ORDER ADOPTEDs January 10. 1991 

ORDER BHTBRSDt 17 ^ 

* * TDTPL PflDE.06 * * 



PENNSYLVANIA 
PUBLIC UTILITY COMMISSION 

Harrisburg, PA. 17105-3265 

Public Meeting held January 27, 2000 

Commissioners Present: 

John M. Quain, Chairman 
Robert K. Bloom, Vice Chairman 
Nora Mead Brownell 
Aaron Wilson, Jr. 
Terrance J. Fitzpatrick 

Application of United Water Pennsylvania, Inc. (United) for Docket Nos: 
approval of the acquisition by Lyonnaise American Holding, A-310013 F0014 
Inc. (Lyonnaise) of the remaining outstanding shares of A-230077 F0003 
United's parent, United Water Resources, Inc., so as to 
change Lyonnaise from being a minority owner of United's 
parent to becoming the latter's sole shareholder. 

ORDER 

BY THE COMMISSION: 

On November 15, 1999, United Water Pennsylvania, Inc. (United) filed the 

above-captioned application pursuant to Chapter 11 ofthe Pennsylvania Public 

Utility Code, 66 Pa C.S. §§ 1101-1103. By its application, United seeks approval 

of Suez Lyonnaise des Eaux Group's (Suez Lyonnaise's) becoming, through its 

U.S. subsidiary, the indirect sole shareowner of United's parent, United Water 



Resources, Inc. (UWR) 1. Notice was published as required, and the protest period 

ended December 20, 1999 with no protests having been received. 

United provides water and wastewater service-to the areas of Harrisburg, 

Dallas and Mechanicsburg, PA, serving approximately 47,000 customers. UWR is 

the nation's second largest water and wastewater services company, having 

operations in 19 states and serving a total population of more than 7.5 million 

through both regulated utilities and non-regulated contract municipal operations. 

UWR controls United through its financing subsidiary. United Waterworks, Inc. 

Suez Lyonnaise, a French corporation involved in, inter alia, water and wastewater 

activities on an international scale, first gained an interest in the predecessor 

Pennsylvania utilities in 1994 when their then parent. General Waterworks 

Corporation, was merged into UWR, and Suez Lyonnaise thereby gained an 

approximate 26% ownership of UWR. Through its American subsidiary, 

Lyonnaise now owns 30.1% of the common stock of UWR and 98.1% of UWR's 

convertible preference shares. The remaining shares of common stock in UWR 

are publicly held. 

Suez Lyonnaise provides water and/or wastewater services in over 100 

countries worldwide, having been formed as the result of the 1997 merger of 

Compagnie de Suez and Lyonnaise des Eaux. It is also the world's largest private 

supplier ofelectricity and has large electric generation operations, as well. In 

1998, it had revenues of over 31 billion euros ($31 billion). Approximately 30% 

of its capital, or 8.7 billion euros ($8.7 billion), is employed in the water or 

wastewater business. 

1 On January 20, 2000, shareholders of UWR granted their approval of the acquisition by Lyonnaise of its 
acquisition of the remaining shares of UWR. 

Doc. #: 171941 *5 



UWR and Lyonnaise have entered into a merger agreement under which 

UWR will be merged with a temporary subsidiary of Lyonnaise, with UWR 

surviving as a wholly-owned subsidiary of Lyonnaise. United Water Pennsylvania 

will continue as a separate corporate entity and will continue to supply service in 

Pennsylvania pursuant to its currently effective tariffs and under its current name, 

with, avers United, no reduction in its workforce. The acquisition therefore will be 

transparent to customers in the Commonwealth. 

The transfer of control of a majority of UWR's stock appears to offer the 

possibility of greater amounts of capital being available as acquisition 

opportunities present themselves in Pennsylvania. Also, the research and 

development resources of Suez Lyonnaise should allow United to make 

improvements in the quality of water service now provided by smaller and often 

undercapitalized utilities. These advantages ensure that the proposed change in 

control satisfies the standard set by City of York 449 Pa. 136, 295 A.2d 825 

(1972), that the acquisition provide an affinnative public benefit. 

Consequently, we have determined that acquisition of total indirect control 

of United is necessary or proper for the service, accommodation, convenience, or 

safety of the public, and that the application should be approved; T H E R E F O R E , 

IT IS ORDERED: 

1. That the application of United Water Pennsylvania, Inc. for approval of 

the gaining of complete control of the utility by a subsidiary of Suez Lyonnaise des 

Eaux Group is hereby approved, and that a certificate of public convenience be 

issued evidencing such approval. 

Doc. ti: 171941 



2. That within 30 days of the consummation of the transaction approved in 

Ordering Paragraph No I , above. United Water Pennsylvania, Inc. file with this 

Commission notice of such consummation. 

DUL". #: 17194] 



3. That i f the parties to the merger agreement come to determine that the 

proposed acquisition will not occur, the utility promptly file with this Commission 

notice of such determination. 

BY THE COMMISSION 

James J. McNulty 
Secretary 

(SEAL) 

ORDER ADOPTED: January 27, 2000 

ORDER ENTERED: February 1, 2000 

Doc. ft: 171941 
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1ST OPINION of Level 1 p r i n t e d i n FULL format. 

J o i n t A p p l i c a t i o n of Commonwealth Telephone Company, 
Commonwealth Long Distance Company and Paging Plus, Inc., 
f o r approval of the t r a n s f e r of a m a j o r i t y v o t i n g i n t e r e s t 
i n the stock of the u t i l i t i e s ' d i r e c t or i n d i r e c t parent, 

C-TEC Corporation, t o RCN Corporation. 

A-310800.F0006 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

1993 Pa. PUC LEXIS 159 

October 22, 1993 

CORE TERMS: stock, a f f i l i a t e d , grandparent, subsidiary, c o n t r o l l i n g i n t e r e s t , 
j u r i s d i c t i o n a l , wholly-owned, t r a n s f e r of stock, distance, a f f i l i a t e , 
generic, v o t i n g , p u b l i c u t i l i t y . Law Bureau, s t a t u t o r y reference, p u b l i c 
convenience, telecommunication, c e r t i f i c a t e , i n v e s t i g a t e , convinced, 
customers, c a r r i e r , p r o t e s t 

*1 

Commissioners Present: David W. Rolka, Chairman; Joseph Rhodes, J r . , 
Vice-Chairman; John M. Quain, Dissenting; Lisa C r u t c h f i e l d ; John Hanger 

OPINION: OPINION AND ORDER 

BY THE COMMISSION: 

On October 1, 1993, Commonwealth Telephone Company ("CTCo"), Commonwealth 
Long Distance Company {"CLD") and Paging Plus, Inc. ("PPI") f i l e d the 
above-captioned a p p l i c a t i o n pursuant t o Chapter 11 of the Pennsylvania Public 
U t i l i t y Code, 66 Pa. C.S. §§ 1101, e t seq.. Notice was published as required and 
the p r o t e s t p e r i o d ended October 19, 1993 w i t h no prot e s t s having been received. 

BACKGROUND 

CTCo i s a d i r e c t , wholly-owned subsidiary of C-TEC Corporation ("C-TEC"), a 
publicly-owned corporation. CLD i s a d i r e c t , wholly-owned subsidiary of C-TEC 
Properties, Inc. ("C-TEC Properties"), which i n t u r n i s 100 percent owned by 
C-TEC. PPI i s a d i r e c t , wholly-owned subsidiary of C e l l u l a r Plus, Inc., 
("Cellular Plus") which also i s 100 percent owned by C-TEC. Having been granted 
i t s i n i t i a l c e r t i f i c a t e of p u b l i c convenience at A-310800, CTCo i s 
a j u r i s d i c t i o n a l u t i l i t y , as are CLD (A-310071) and PPI (A-0033007). C-TEC, 
C-TEC Properties and C e l l u l a r Plus are not'Pennsylvania u t i l i t i e s . 

CTCo i s a *2 l o c a l exchange c a r r i e r which provides service t o 
approximately 190,000 business and r e s i d e n t i a l customers i n p o r t i o n s of 20 
counties i n eastern Pennsylvania. CLD i s a provider of long distance service i n 
23 eastern Pennsylvania counties and plans t o expand i t s service t o cover a l l of 
Pennsylvania. PPI o f f e r s one-and two-way paging services t o approximately 

(j§) LexisNexis " (§j) LexisNexis " LexisNexis 



1993 Pa. PUC LEXIS 159, *2 
Page 13 

3500 customers i n numerous Pennsylvania m u n i c i p a l i t i e s . 

Certain of C-TECs shareholders, a c t i n g as the (unincorporated) C-TEC Control 
Group, have entered i n t o an agreement w i t h RCN Corporation ("RCN") pr o v i d i n g 
f o r the t r a n s f e r to RCN of 5.7 m i l l i o n shares of Common Stock and Class B 
Common Stock of C-TEC c u r r e n t l y owned by members of the C-TEC Control Group. 
The shares to be t r a n s f e r r e d c o n s t i t u t e i n the aggregate approximately 34 
percent of the e q u i t y i n t e r e s t i n C-TEC and approximately 57 percent of 
the v o t i n g i n t e r e s t i n C-TEC. The planned t r a n s f e r of shares representing a 
majo r i t y v o t i n g i n t e r e s t w i l l r e s u l t i n a t r a n s f e r of c o n t r o l of C-TEC, and 
through C-TEC1s d i r e c t or i n d i r e c t ownership of i t s three Pennsylvania 
u t i l i t y s u b s i d i a r i e s , a t r a n s f e r of c o n t r o l of CTCo, CLD and PPI. I t i s t h i s 
l a t t e r c o n t r o l t r a n s f e r f o r *3 which the applicants seek Commission 
approval. 

JURISDICTION 

Before f u r t h e r reviewing the J o i n t A p p l i c a t i o n , i t i s necessary t o address 
the l e g a l question of whether the t r a n s a c t i o n before us i s j u r i s d i c t i o n a l . The 
Join t A p p l i c a t i o n states t h a t the Applicants are of the p o s i t i o n t h a t the 
transaction i s not j u r i s d i c t i o n a l based on p r i o r Commission precedent i n 
Appli c a t i o n of A i r s i g n a l I n t e r n a t i o n a l of Pittsburgh, Pennsylvania, Inc. 
( A i r s i g n a l I ) , A-101365 (January 14, 1980) and A p p l i c a t i o n of MCI A i r s i g n a l of 
Pennsylvania, Inc. ( A i r s i g n a l I I ) , A-330035 (July 15, 1986) and are f i l i n g t h i s 
a p p l i c a t i o n as a courtesy to the Commission i n response t o an informal request. 

A i r s i g n a l I ( i n v o l v i n g a t r a n s f e r of a c o n t r o l l i n g i n t e r e s t i n the stock of a 
u t i l i t y ' s second t i e r parent or grandparent) and A i r s i g n a l I I ( i n v o l v i n g the 
t r a n s f e r of a c o n t r o l l i n g i n t e r e s t i n the stock of a u t i l i t y ' s parent) both held 
that only the t r a n s f e r of u t i l i t y stock may c o n s t i t u t e the t r a n s f e r of used or 
useful property necessary t o invoke j u r i s d i c t i o n pursuant to Section 1102(a)(3) 
of the Public U t i l i t y Code, 66 Pa. C.S. § 1102(a) (3) . The r a t i o n a l e of both 
A i r s i g n a l cases *4 i s t h a t the express reference i n 66 Pa. C.S. Section 
1102(a)(3) to a f f i l i a t e d i n t e r e s t s of p u b l i c u t i l i t i e s as defined i n 66 Pa. C.S. 
§ 2101 was intended only t o e s t a b l i s h j u r i s d i c t i o n over an a f f i l i a t e d i n t e r e s t ' s 
t r a n s f e r of u t i l i t y stock. The A i r s i g n a l cases view stock transactions at the 
parent or grandparent l e v e l as too remote t o c o n s t i t u t e the t r a n s f e r of used or 
useful property. 

While we agree t h a t a p p l i c a t i o n of the A i r s i g n a l cases would r e s u l t i n a lack 
of j u r i s d i c t i o n ovex" the i n s t a n t t r a n s a c t i o n i n v o l v i n g the t r a n s f e r of stock of 
the C-TEC as u l t i m a t e parent of three u t i l i t i e s , we would emphasize t h a t the 
A i r s i g n a l cases, as any other p r i o r Commission decision, are subject to 
reconsideration a t any time. 66 Pa. C.S. § 703(g). Accordingly, we w i l l 
exercise our d i s c r e t i o n and review i n t e r p r e t a t i o n of Section 1102(a)(3) at t h i s 
time. 

Section 1102(a) (3) provides as foll o w s i n relevant p a r t : 

(3) For any p u b l i c u t i l i t y or an a f f i l i a t e d i n t e r e s t of a p u b l i c u t i l i t y as 
defined i n section 2101 ( r e l a t i n g to d e f i n i t i o n of a f f i l i a t e d i n t e r e s t ) , except 
a common c a r r i e r by r a i l r o a d subject t o the I n t e r s t a t e Commerce Act, to acquire 
from, or t o t r a n s f e r t o , any person *5 o r corporation, i n c l u d i n g a 
municipal corporation, by any method or device whatsoever, i n c l u d i n g the sale 
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or t r a n s f e r of stock and i n c l u d i n g a con s o l i d a t i o n , merger, sale or lease, the 
t i t l e t o , or the possession or use of, any ta n g i b l e or i n t a n g i b l e property used 
or useful i n the public service . . . . 

Our a t t e n t i o n i s s p e c i f i c a l l y drawn t o the express reference t o transactions 
i n v o l v i n g a f f i l i a t e d i n t e r e s t s of u t i l i t i e s . While i t i s unclear i n the s t a t u t e 
what l e v e l of stock t r a n s a c t i o n c o n s t i t u t e s the t r a n s f e r of used or useful 
property, we are not convinced by the r a t i o n a l e of the A i r s i g n a l cases. I f the 
i n t e n t of the s t a t u t o r y reference t o a f f i l i a t e d i n t e r e s t transactions was 
intended only t o e s t a b l i s h j u r i s d i c t i o n over an a f f i l i a t e ' s t r a n s f e r of 
u t i l i t y stock, the reference would be unnecessary and meaningless since even 
without the reference, a l l t r a n s f e r s of a c o n t r o l l i n g i n t e r e s t i n u t i l i t y stock 
are j u r i s d i c t i o n a l regardless of whether the t r a n s f e r o r or transferee i s 
an a f f i l i a t e . Clearly, the b e t t e r i n t e r p r e t a t i o n i s that the s t a t u t o r y reference 
to an a f f i l i a t e d i n t e r e s t ' s t r a n s a c t i o n applies j u r i s d i c t i o n t o the t r a n s f e r of 
stock of e i t h e r a u t i l i t y or of i t s *6 parent or grandparent a f f i l i a t e s , 
regardless of the remoteness of the t r a n s a c t i o n , i f the e f f e c t of such 
tr a n s a c t i o n i s the t r a n s f e r of c o n t r o l of the u t i l i t y . 

Furthermore, from a p r a c t i c a l view, the t r a n s f e r of eq u i t y c o n t r o l of a 
u t i l i t y parent or grandparent can d i r e c t l y a f f e c t the management of the u t i l i t y . 
Stockholders exercising a c o n t r o l l i n g i n t e r e s t i n a parent or grandparent can 
a f f e c t the Board of Di r e c t o r s , u t i l i t y personnel and u t i l i t y management 
philosophy and can u l t i m a t e l y have a d i r e c t e f f e c t on the cost and q u a l i t y of 
service to the p u b l i c . Accordingly, we are convinced that the General Assembly 
intended that the Commission have j u r i s d i c t i o n over these types of stock 
transactions and through t h i s order w i l l reverse the A i r s i g n a l cases as they 
apply t o the case at hand. 

Although we w i l l assert j u r i s d i c t i o n over t h i s transaction, i t i s necessary 
to c l a r i f y t h i s i n t e r p r e t a t i o n of Section 1102(a)(3) on a generic basis. 
Accordingly, we w i l l d i r e c t the Law Bureau t o i n v e s t i g a t e procedures to 
implement our decision today on a generic basis, through e i t h e r r egulatory or 
l e g i s l a t i v e procedures, and report back t o us w i t h i t s conclusions. 

EFFECTS OF THE PROPOSED *7 TRANSFER 

RCN i s a recently-formed corporation whose p r i n c i p a l a c t i v i t y has focused on 
the i n s t a n t transaction. I t i s a d i r e c t wholly-owned subsidiary of Kiewit 
D i v e r s i f i e d Group, Inc. ("KDG"), a l l of whose stock i s owned by Peter Kiewit 
Sons', Inc. ("PKS"). PKS i s an employee-owned corporation with consolidated 
revenues of over $2 b i l l i o n and i s engaged i n a v a r i e t y of d i f f e r e n t i n d u s t r i e s , 
i n c l u d i n g telecommunications. 

Through KDG, PKS cont r o l s MFS Communications Company, Inc., which 
provides telecommunication services t o other long distance c a r r i e r s and large 
end users, and operates f i b e r o p t i c networks i n 14 c i t i e s i n 11 states. 
Metropolitan Fiber Systems of Philadelphia, Inc., and Metropolitan Fiber Systems 
of Pittsburgh, Inc. were granted c e r t i f i c a t e s of pu b l i c convenience on March 5, 
1991 a t A-310004 and A-310005, r e s p e c t i v e l y . 

For i t s C-TEC stock, the C-TEC Control Group i s t o receive approximately $196 
m i l l i o n i n cash, a sum which appears to be r e a d i l y a v a i l a b l e to the purchasers. 
At June 30, 1993, KDG has $956 m i l l i o n of cash and temporary investments, and 
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long- and short-term debt t o t a l l i n g only $66 m i l l i o n . The Kiewit companies thus 
seem to possess s u f f i c i e n t f i n a n c i a l *8 strength t o fund the immediate 
a c q u i s i t i o n . 

There appears to be no diminution of service t o Pennsylvania ratepayers 
stemming from the proposed t r a n s f e r of c o n t r o l nor w i l l the tran s a c t i o n i t s e l f 
lead t o any increase i n the rates charged f o r u t i l i t y services. 

The Commission has examined the i n s t a n t a p p l i c a t i o n and has determined t h a t 
the proposed t r a n s f e r of c o n t r o l appears necessary or proper f o r the service, 
accommodation, convenience or safety of the p u b l i c , and t h a t the a p p l i c a t i o n 
should be approved; THEREFORE, 

IT IS ORDERED: 

1. That the j o i n t a p p l i c a t i o n of Commonwealth Telephone Company, 
Commonwealth Long Distance Company and Paging Plus, Inc., concerning the 
t r a n s f e r of a ma j o r i t y v o t i n g i n t e r e s t i n C-TEC Corporation i s hereby approved, 
and t h a t a C e r t i f i c a t e of Public Convenience evidencing such approval be issued. 

2. That the Law Bureau i s hereby d i r e c t e d t o i n v e s t i g a t e procedures t o 
implement t h i s Order on a generic basis through e i t h e r r e g u l a t o r y or l e g i s l a t i v e 
procedures and report back i t s conclusions w i t h i n 30 days of the entry date of 
t h i s Order. 
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3RD OPINION of Level 1 p r i n t e d i n FULL format. 

J o i n t A p p l i c a t i o n of Paging Network of Pittsburgh, Inc. and 
Paging Network of Philadelphia, Inc. f o r approval of the 

t r a n s f e r of approximately 32.6% of the common stock of the 
u t i l i t i e s ' parent, Paging Network, Inc. 

A. 330013, F.0005 (Corrected) 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

1993 Pa. PUC LEXIS 161 

October 29, 1993 

CORE TERMS: partners, t r a n s f e r of stock, common stock, de f a c t o , subsidiary, 
regulated, stock, t r a n s f e r s of stock, p u b l i c convenience, ownership i n t e r e s t , 
rates charged, j u r i s d i c t i o n a l , wholly-owned, c e r t i f i c a t e , operational 

*1 

Commissioners Present: David W. Rolka, Chairman; Joseph Rhodes, J r . , 
Vice-Chairman; John M. Quain; Lisa C r u t c h f i e l d ; John Hanger 

OPINION: OPINION AND ORDER 

BY THE COMMISSION: 

On J u l y 19, 1993, Paging Network of Pittsburgh, Inc. (PageNet-PGH) and Paging 
Network of Philadelphia, Inc. (PageNet-PHL) f i l e d the above-captioned 
a p p l i c a t i o n seeking commission approval, pursuant to Chapter 11 of the Public 
U t i l i t y Code, 66 Pa. C.S. §§ 1101 et seq., of the t r a n s f e r of approximately 
32.6% of the common stock of the u t i l i t i e s ' parent. Paging Network, Inc. 
(PageNet, Inc.) 

Summary 

I n t h e i r f i l i n g , the applicants have state d t h a t the 32.6% i n t e r e s t i n 
PageNet, Inc. c o n s t i t u t e s de f a c t o c o n t r o l of PageNet, Inc., and of PageNet-PGH 
and PageNet-PHL. we agree w i t h the applicants and w i l l grant approval of the 
t r a n s f e r of c o n t r o l of the two Pennsylvania u t i l i t i e s . 

Background 

PageNet-PHL was granted i t s o r i g i n a l c e r t i f i c a t e of p u b l i c convenience a t 
A-330644.F001 and i s c u r r e n t l y authorized to provide i n t r a s t a t e land mobile 
radio service t o port i o n s of 23 counties i n eastern and c e n t r a l Pennsylvania. 
PageNet-PGH was granted i t s o r i g i n a l c e r t i f i c a t e of p u b l i c convenience a t 
A-330013.F001 *2 and i s c u r r e n t l y authorized t o provide s i m i l a r service t o 
porti o n s of 17 counties i n western Pennsylvania. Both u t i l i t i e s are 
d i r e c t , wholly-owned s u b s i d i a r i e s of PageNet, Inc., which i s not a 
Pennsylvania j u r i s d i c t i o n a l u t i l i t y . 
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PageNet, Inc. i s a p u b l i c l y - h e l d organization whose common stock i s r e g u l a r l y 
traded over-the-counter i n transactions reported by NASDAQ. As of the date of 
f i l i n g , 10,941,438 shares of PageNet, Inc.'s common stock were owned by The 
Colder Thoma Fund (the Fund) a l i m i t e d partnership having approximately 
20 partners. The Fund's holding c o n s t i t u t e s approximately 32.6% of the 
outstanding common stock of PageNet, Inc. Except f o r the Fund and the Chairman 
of PageNet, Inc. who owns approximately 6.6%, no other person appears t o own as 
much as 5% of PageNet, Inc.'s stock. 

The Fund plans t o d i s t r i b u t e i t s shares, from time t o time and over a 
undetermined period of time, t o i t s i n d i v i d u a l partners. Each of the partners 
owns stock i n PageNet, Inc. as a r e s u l t of a p r i o r d i s t r i b u t i o n from the Fund. 
Such d i r e c t holding by the partners aggregate not more than 3.5 m i l l i o n shares 
or approximately 10.4% of the outstanding shares. 

The applicants f u r t h e r s t a t e t h a t *3 the proposed d i s t r i b u t i o n by the 
Fund w i l l r e s u l t i n no change i n the o f f i c e r s or d i r e c t o r s of PageNet, Inc., 
and, by i m p l i c a t i o n , no such changes at the two Pennsylvania u t i l i t i e s , 
PageNet-PGH and PageNet-PHL. Moreover, the applicants have state d that because 
there w i l l be no change i n management or i n the operations of the j u r i s d i c t i o n a l 
u t i l i t i e s , there w i l l be no adverse e f f e c t upon the service provided or 
the rates charged t o customers of the u t i l i t i e s . 

Discussion 

I n t h e i r a p p l i c a t i o n , applicants have asserted t h a t the Fund, as a 
consequence of i t s 32.6% ownership i n t e r e s t , possesses and has exercised de 
fac t o c o n t r o l over PageNet, Inc. and, by extension, over the two wholly-owned 
Pennsylvania u t i l i t i e s . The applicants seek approval of the d i s t r i b u t i o n of 
PageNet, Inc. stock since they view such d i s t r i b u t i o n as a t r a n s f e r of c o n t r o l 
of the u t i l i t y s u b s i d i a r i e s from the Fund t o shareholders of PageNet, Inc., 
generally. We agree w i t h the applicants t h a t the t r a n s f e r of de f a c t o c o n t r o l 
of PageNet, Inc. w i l l r e s u l t i n the t r a n s f e r of used or us e f u l u t i l i t y property, 
placing the transaction w i t h i n the purview of 66 Pa. C.S. § 1102(a)(3). 

Furthermore, as *4 we r e c e n t l y found i n A p p l i c a t i o n of Commonwealth 
Telephone Company, et a l . (A-310800 F-0006, order entered October 22, 1993), the 
f a c t t h a t a t r a n s f e r of c o n t r o l of a u t i l i t y i s e f f e c t e d by the t r a n s f e r of 
stock i n the u t i l i t y ' s parent does not remove the t r a n s a c t i o n from our 
j u r i s d i c t i o n . Overall, i t i s our view t h a t any t r a n s f e r o f de f a c t o c o n t r o l , 
whether at the u t i l i t y or grandparent l e v e l , u l t i m a t e l y c o n s t i t u t e s the t r a n s f e r 
of used or useful property. 

We have also reviewed c e r t a i n substantive matters i n connection w i t h the 
proposed t r a n s f e r s of stock, and i t appears t h a t there w i l l be no oper a t i o n a l 
changes that would r e q u i r e us t o withhold our approval of the t r a n s f e r of 
c o n t r o l of PageNet-PGH and PageNet-PHL. The t r a n s f e r s of stock w i l l r e s u l t i n 
the i n d i v i d u a l partners of the Fund becoming d i r e c t r a t h e r than i n d i r e c t owners 
of the parent, PageNet, Inc., and the parent's ownership i n t e r e s t i n the 
Pennsylvania u t i l i t i e s w i l l be unaffected. The applicants have f u r t h e r averred 
t h a t no changes i n management of e i t h e r the parent or of the Pennsylvania 
u t i l i t i e s are expected as a r e s u l t of the t r a n s f e r , nor w i l l there be 
any operational changes. Therefore, the *5 t r a n s f e r w i l l not i n i t s e l f 
lead t o any diminution of service t o Pennsylvania subscribers nor t o any change 
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i n r ates charged f o r those services. 

Having examined the i n s t a n t j o i n t a p p l i c a t i o n , the Commission has determined 
t h a t the proposed t r a n s f e r of c o n t r o l appears necessary or proper f o r the 
service, accommodation, convenience or sa f e t y of the p u b l i c , and t h a t the 
a p p l i c a t i o n should be approved; THEREFORE, 

IT IS ORDERED: 

1. That the j o i n t a p p l i c a t i o n of Paging Network of Pittsburgh, Inc. and 
Paging Network of Philadelphia, Inc. f o r approval of the t r a n s f e r of 
approximately 32.6% of the common stock of the u t i l i t i e s * parent. Paging 
Network, Inc., i s hereby approved. 

2. That Paging Network of Pittsburgh, Inc. and Paging Network of 
Philadelphia, Inc. f i l e w i t h t h i s Commission f o l l o w i n g the end of each calendar 
quarter a j o i n t report showing the number of shares of Paging Network, 
Inc. stock t h a t were t r a n s f e r r e d from The Golder Thoma Fund during the quarter, 
together w i t h a c a l c u l a t i o n of the Fund's remaining i n t e r e s t i n Paging Network, 
Inc. a t the end of the quarter. This f i l i n g requirement w i l l terminate 
f o l l o w i n g n o t i c e to the Commission t h a t the t o t a l t r a n s f e r has been completed. 
*6 

STATEMENT OF COMMISSIONER JOHN M. QUAIN 

This Commission must provide d i r e c t i o n t o a l l members of the regulated 
community regarding which f i n a n c i a l transactions f a l l w i t h i n our j u r i s d i c t i o n . 
This i s p a r t i c u l a r l y true with regard t o the telecommunications i n d u s t r y which 
i s experiencing dramatic change i n i t s business operations. Nevertheless, the 
exercise of our j u r i s d i c t i o n must be based upon the s t a t u t o r y a u t h o r i t y set 
f o r t h i n the Public U t i l i t y Code. Exercising j u r i s d i c t i o n over the t r a n s a c t i o n 
before us, i n my view, c l e a r l y oversteps t h a t a u t h o r i t y . 

The f a c t s before us concern the t r a n s f e r of a 32.6% i n t e r e s t i n PageNet, Inc. 
to a v a r i e t y of investors. PageNet i s the parent corporation of PageNet-PGH and 
PageNet-PHL, which are Pennsylvania regulated u t i l i t i e s . The parent corporation 
i s not a Pennsylvania u t i l i t y . Thus, the issue before us i s : whether the 
tr a n s f e r of a m i n o r i t y i n t e r e s t i n the parent corporation of a regulated u t i l i t y 
requires a C e r t i f i c a t e of Public Convenience from t h i s Commission? 

I t i s suggested that at 66 Pa. C.S. § 1102(a) (3) provides t h i s Conunission 
w i t h ample a u t h o r i t y to exercise j u r i s d i c t i o n over such matters. I s t r o n g l y 
disagree. 

The *7 focus of § 1102(a)(3) i s the t r a n s f e r or t i t l e , use o r possession 
of property used or useful i n the p u b l i c service. That i s t o say, property held 
by the p u b l i c u t i l i t y . The tr a n s a c t i o n a t issue c l e a r l y w i l l not r e s u l t i n any 
t r a n s f e r of t i t l e , use or possession of any asset of the regulated s u b s i d i a r i e s . 
By contrast, i t i s the t r a n s f e r of stock at the parent l e v e l . 

Fundamental p r i n c i p l e s of corporate law req u i r e t h a t we view separate 
corporations as separate e n t i t i e s . Hence, the t r a n s f e r of stock of a parent i s 
not equivalent t o the t r a n s f e r of stock of a subsidiary. Consequently, I view 
the proposed t r a n s a c t i o n as not subject t o our j u r i s d i c t i o n . 
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certain additional regulatory approvals. 

ORDER 

Docket Numbers: 
A-212285F0074 
A-211070 F2000 

BY T H E COMMISSION: 

On April 31, 2000, Pennsylvania American Water Company (PA 

American) and Citizens Utilities Water Company of Pennsylvania (Citizens) filed 

a Joint Application seeking a Certificate of Public Convenience pursuant to 

Sections 1102(a)(l)(i) and (3) ofthe Public Utility Code, 66 Pa. C.S. §1102(a)(lXi) 

and (3) seeking Commission approval of the commencement by PA American of 

water service in the certificated territory of Citizens; the transfer by sale of 

substantially all the water utility property of Citizens to PA American; the 

abandonment by Citizens of water service to the public; and certain additional 



regulatory approvals. PA American and Citizens are current on their assessments 

and have no outstanding fines. 

Philadelphia Suburban Water Company and the Office of Consumer 

Advocate filed Petitions for Intervention in the foregoing proceeding. However, 

the Petitions were later withdrawn and ALJ Cohen's November 27, 2000 Interim 

Order referred the proceedings back to the Bureau of Fixed Utility Services for 

appropriate action. 

PA American, a wholly-owned subsidiary of American Water Works 

Company, Inc. (AWW) currently furnishes public water service to nearly 498,630 

residential customers in portions of 31 counties across the Commonwealth. 

Citizens, a wholly-owned subsidiary of Citizens Utility Company (CUC) furnishes 

public water service to nearly 33,550 customers in Eastern and Southcentral 

Pennsylvania, 

During the third quarter of 1999, CUC adopted a plan to divest all its 

water, wastewater, gas and electric assets and operations to focus on its 

telecommunications business. Accordingly, on October 15, 1999, CUC announced 

an agreement to sell all its water and wastewater assets to AWW and AWW's 

designated subsidiaries. 

To implement the proposed sale of Pennsylvania operations. Citizens 

and CUC entered into an Asset Purchase Agreement (Agreement). Pursuant to the 

Agreement, all of Citizens water utility property and rights will be purchased and 

acquired by PA American. Additionally, PA American and AWW agreed to assume 

three series of Industrial Development Revenue Bonds (IDRBs). As of the date of 

the Agreement, the aggregate unpaid amount of IDRBs was 552,900,000. 



The total purchase price, $152,280,000 as of the date of the 

Agreement, consists of the assumption of the outstanding IDRBs and a $98,380,000 

cash payment for the balance. As of December 31, 1999, the balance sheet value of 

Citizen's assets was $111,679,223. The purchase price will be adjusted to reflect 

changes occurring between the date of the Agreement and date of closing in the 

recorded value of Citizen's assets and the outstanding balance of IDRBs. 

PA American will finance the cash purchase price to be paid for 

Citizen's assets through the issuance of debt. PA American states it will request by 

separate filings all necessary Commission approvals under Chapters 19 and 21 ofthe 

Public Utility Code. 

Pursuant to the Agreement, Citizens will transfer to PA American, or 

to an affiliated financing corporation, unamortized debt expenses related to the 

IDRBs and will transfer to PA American other deferred capital costs and other 

deferred charges attributable to Citizens' assets as delineated in Exhibit "P" of the 

instant application. PA American is requesting for approval to record, after closing, 

the deferred expenses and costs set forth in Exhibit "P" of the instant application, as 

regulatory assets. We agree with this treatment for accounting purposes, but not for 

ratemaking purposes. 

Prior to closing on the proposed sale of Citizens assets. Citizens may 

have one or more applications, other than the instant Application, pending before 

this Commission. Accordingly, PA American is requesting approval to succeed to 

the interests of Citizens in and under such applications, to declare PA American to 

be the real party in interest thereunder and to authorize and direct the amendment of 

such applications to reflect PA American as the applicant therein effective upon the 

date of closing of the transactions under the Agreement. We require that i f Citizens 



has any pending application as of the date of closing, PA American file an 

amendment letter to reflect the change in applicant. 

The proposed transaction will have no immediate adverse effect on the 

rates of customers of Citizens. PA American will file a tariff supplement adopting 

the rates contained in Citizen's tariff in effect on the date of closing. 

Approval of the transfer is requested due to the following reasons: 

(A) Focus on water service - CUC is divesting all non-

telecommunications assets. PA American's primary focus is water 

service. 

(B) Reduced exposure to unrelated businesses - PA American's 

acquisition will reduce financial and market risks associated with 

CUC's electric, gas and wastewater operations. 

( C) Size and financing capability - Citizen's customers will be served 

by a large and financially sound company with the capability to 

finance any necessary capital additions. As of December 31,1999, PA 

American's total permanent capitalization was $1.1 billion. 

(D) Economies of scale and scope - given its size and association with 

AWW, PA American enjoys significant economies of scale and scope. 

(E) Enhanced customer service - Citizen's customers will benefit from 

enhanced customer services such as more payment options and longer 

customer service and call center hours. 



(F) Excellent geographic fit - the geographic proximity facilitates 

integration of Citizen's properties into existing operations and creates 

opportunities for functional and operational consolidation. 

These advantages ensure that the proposed transfer of control provides 

an affirmative public benefit and satisfies the standard set by Citv of York v. Pa. 

P.U.C 449 Pa. 136, 295 A.2d 825 (1972). 

Upon full consideration of all matters of record, we find that approval 

of this Joint Application is necessary and proper for the service, accommodation and 

convenience ofthe public; THEREFORE, 

IT IS ORDERED: 

1. That the commencement by Pennsylvania American Water 

Company of water service in the certificated territory of Citizens Utilities Water 

Company of Pennsylvania is hereby approved. 

2. That the transfer by sale of substantially all the water utility 

property of Citizens Utilities Water Company of Pennsyl vania to Pennsylvania 

American Water Company is hereby approved. 

3. That the abandonment by Citizens Utilities Water Company of 

Pennsylvania of water service to the public is hereby approved. 

4. That the transfer by Citizens Utilities Water Company of 

Pennsylvania to Pennsylvania American Water Company, or to an affiliated 

financing corporation, of unamortized debt expenses related to the IDRBs, and other 

deferred capital costs and other deferred charges attributable to Citizens Utilities 



Water Company of Pennsylvania's assets as delineated in Appendix "P" ofthe 

instant application, be recorded after closing as regulatory assets for accounting 

purposes, but not for ratemaking purposes. 

5. That i f as of the date of closing of the proposed transaction. 

Citizens Utilities Water Company of Pennsylvania has any pending applications, 

Pennsylvania American Water Company file with the Secretary's Bureau an 

amendment letter pertaining to each Citizens Utilities Water Company of 

Pennsylvania pending application to reflect the change in applicant as referred to in 

paragraph 27 ofthe instant application within five days after closing. 

6. That within 30 days ofthe consummation of the transaction 

approved in Ordering Paragraph No 2, above, Pennsylvania American Water 

Company file with this Commission: (a) notice of such consummation, (b) a tariff 

adoption supplement effective on 1-day's notice incorporating the tariff of Citizens 

Utilities Water Company of Pennsylvania, and (c) a summary ofthe final financial 

terms of the sale and any related accounting entries. 

7. That upon receipt of the tariff adoption supplement as required 

under Ordering Paragraph No. 6, above, a certificate of public convenience be 

issued evidencing the approvals granted in Ordering Paragraphs 1, 2 and 3, above. 

8. That upon receipt of the tariff adoption supplement as required 

under Ordering Paragraph No. 6, above, the Secretary's Bureau shall remove the 

tariff of Citizens Utilities Water Company of Pennsylvania from the active utility 

list and mark closed all records with respect to Citizens Utilities Water Company of 

Pennsylvania, and the Assessment Section ofthe Bureau of Administrative Services 

shall delete Citizens Utilities Water Company of Pennsylvania from the active 

utility list. 



9. That i f the parties determine that the proposed merger will not 

take place. Citizens Utilities Water Company of Pennsylvania so notify this 

Commission promptly. 

BY THE COMMISSION 

James J. McNulty 
Secretary 

(SEAL) 

ORDER ADOPTED: January 24, 2001 

ORDER ENTERED: January 24, 2001 
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I. HISTORY OF THE PROCEEDING 1 

On February 28, 2005, SBC Communications, Inc. (SBC), AT&T 

Corporation (AT&T) and the AT&T subsidiaries certificated to provide 

telecommunications services in the Commonwealth of Pennsylvania - AT&T 

Communications of Pennsylvania LLC, TCG Pittsburgh Inc. and TCG-Delaware 

Valley, Inc. f/k/a Eastern Telelogic Corporation (TCG-DV) (collectively, AT&T-

PA Subsidiaries) (SBC, AT&T and the AT&T-PA Subsidiaries are collectively 

referred to as Joint Applicants) filed their Joint Application for a certificate of 

public convenience evidencing approval of the merger of SBC and AT&T. SBC 

and AT&T executed an Agreement and Plan bf Merger (Merger Agreement) on 

January 30, 2005. 

On March 19, 2005, notice of the Joint Application for merger was 

published in Volume 35 of the Pennsylvania Bulletin (35 Pa.B. 1859). On 

April 4, 2005, the Office of Consumer Advocate (OCA) and Full Service Network 

(FSN) protested the proposed merger.2 Also on April 4, 2005, the Office of Small 

Business Advocate (OSBA) filed a Notice of Intervention and the 

Communications Workers of America (CWA) filed a Petition to Intervene. On 

April 13, 2005, the Commission's Office of Trial Staff (OTS) filed a Notice of 

Appearance to the Joint Application proceeding. 

On April 8, 2005, the Office of Administrative Law Judge-(OALJ) 

issued an order scheduling an initial prehearing conference for May 12, 2005. On 

April 11, 2005, presiding Administrative Law Judge (ALJ) Angela T. Jones issued 

a Prehearing Conference Order to consider procedural matters. The CWA, OCA, 

1 Substantial attribution to the September 14, 2005, Initial Decision 
(I.D.) of ALJ Jones and the extensive Findings of Fact therein is acknowledged. 

2 FSN subsequently withdrew its Protest in this proceeding on 
May 12, 2005. (See Finding of Fact No. 9, I.D. at 4). 



OSBA, OTS, and the Joint Applicants filed prehearing memoranda, participated in 

the prehearing conference, and provided input in establishing the procedural 

schedule. During the prehearing conference the ALJ granted the petition of CWA 

to intervene in the proceeding and the ALJ also encouraged the Joint Applicants to 

provide testimony regarding the Joint Application for merger and its effect on the 

maintenance and operation of the Pennsylvania Telecommunications Relay 

Service (TRS). 

On April 26, 2005, the Joint Applicants filed a Motion for Issuance 

of a Protective Order requesting that proprietary information or.information 

confidential in nature be prohibited from public disclosure. This Motion also 

requested that the parties to the proceedings appropriately identify and handle the 

proprietary or confidential infonnation in accordance with Commission 

procedures. On April 28, 2005, the ALJ granted the Motion and issued a 

Protective Order for this proceeding. 

At the pre-hearing conference, Joint Applicants submitted direct 

testimony of five witnesses: 

(.1) James S. Kahan, Senior Executive Vice 
President for Corporate Development, SBC; 

(2) Christopher Rice, Executive Vice President -
Network Planning and Engineering, SBC; 

(3) Professor Dennis W. Carlton, University of 
Chicago, Graduate School of Business; 

(4) Dr. Ha! S. Sider, Senior Vice President, 
Lexecon; and 

(5) Michael J. Morrissey, Vice President, Law and 
Government Affairs, AT&T. 
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On May 19, 2005, in response to the ALJ's comments at the 

prehearing conference, the Joint Applicants submitted supplemental direct 

testimony from Christopher Rice and Michael Morrissey specifically to address 

AT&T's current role as the TRS provider in Pennsylvania and the Joint . 

Applicants' intention to continue to provide TRS after the merger. 

Pursuant to the procedural schedule, on June 23, 2005, the OCA and 

the OSBA submitted direct testimony from their expert witness, Dr. Ben Johnson 

of Ben Johnson Associates, Inc., and Mr. Allen G. Buckalew, with J.W. Wilson & 

Associates, Inc., respectively. No other party submitted testimony. 

On July 15, 2005, according to the procedural schedule, the Joint 

Applicants submitted rebuttal testimony from Christopher Rice, Dennis W. 

Carlton, Hal S. Sider, and Michael J. Morrissey. Dr. Ben Johnson and Mr. Allen 

Buckalew each submitted surrebuttal testimony on August 1, 2005, for OCA and 

OSBA, respectively. On August 9, 2005, on behalf of the Joint Applicants, James 

S. Kahan, Dennis W. Carlton, Hal S. Sider, and Michael J. Morrissey submitted 

rejoinder testimony. 

At the hearing on August 9, 2005, the Parties stipulated to the pre­

filed testimony and waived cross-examination of the witnesses. Additionally, ALJ 

Jones established filing dates for post-hearing briefs and reply briefs and closed 

the record. See I.D. at 3. 

Main Briefs were filed by the Joint Applicants, the OCA and the 

OSBA on August 18, 2005. The OTS filed a letter advising that it would not be 

filing a Main Brief. Reply Briefs were filed by the same parties on August 25, 

2005. The Initial Decision of ALJ Jones was issued on September 14, 2005. 
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Exceptions to the Initial Decision were received from the Joint Applicants^ the 

OCA and OSBA on September 26, 2005. Replies to Exceptions were received 

from the Joint Applicants, OCA, and OSBA on October 3, 2005. 
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II. DISCUSSION 

A. Background 

1. The Merging Corporate Entities 

SBC is a Delaware corporation and holding company with 

headquarters in San Antonio, Texas. (Jnt. App., D 5). SBC is a former Bell 

Regional Operating Company (RBOC). (OSBA Stmt. 1, at 6). SBC currently 

services greater than thirty-one percent (31%) of the nation's local telephone 

customers but has very few local telephone customers in Pennsylvania. (OCA 

Stmt. 1 at 4 (Johnson Direct)). SBC's subsidiaries provide voice, data, and 

Internet services for residential, business, and government customers, mostly in a 

13-state region. SBC serves 52.4 million access lines and has 5.1 million DSL 

(Digital Subscriber Line) lines in service. SBC holds a 60 percent economic and 

50 percent voting interest in Cingular Wireless, which serves 49.1 million wireless 

customers. (Jnt. App. TJ 5). 

SBC wholly owns three subsidiaries that are certificated to provide 

competitive interexchange and local exchange telecommunications services in the 

Commonwealth of Pennsylvania. These entities are: (a) SBC Long Distance, Inc., 

f/k/a Southwest Bell Communications Services, Inc. (SBCLD); (b) SBC Telecom, 

Inc. (SBC Telecom); and (c) SNET America, Inc. d/b/a SBC Long Distance East, 

(SBC East). 

SBCLD is authorized to offer, render, furnish, or supply competitive 

resold interexchange telecommunications services and to provide service as a 

competitive local exchange carrier (CLEC) and a competitive access provider 

56«>778\ 1 



(CAP) and interexchange carrier. See Docket Nos. Docket No. A-310531;A-

310531F0002, A-310531F0003 & A-3105312000, (Jnt. App., n. 2, at 3). 

SBC Telecom is authorized to offer, render, furnish, or supply 

telecommunications services as an Interexchange Toll Reseller, a CLEC, a CAP, 

and an Interexchange Toll Facilities-Based Carrier. SBC Telecom provides 

competitive telecommunications services in the incumbent service territories of 

Verizon Pennsylvania Inc., Verizon North, Inc., and Sprint/United Telephone 

Company. On December 22, 2004, the Commission approved a joint application 

of SBC Telecom and SBCLD for the consolidation of the Pennsylvania operating 

authority of both entities into SBC Long Distance, LLC. See Docket Nos. A-

310531F0003 and A-310894F2000.3 The merger of SBC and AT&T will not 

affect the authorized consolidation in any fashion. (Jnt. App., n. 2, at 3). 

SBC East is a wholly owned subsidiary of Southern New England 

Telecommunications Corporation which is, in turn, a wholly owned subsidiary of 

SBC. SBC East is authorized to offer, render, furnish, or supply interexchange 

telecommunications services as a reseller in Pennsylvania (Jnt. App., n. 2, at 3). 

See Docket No. A-310303. 

Based on the foregoing, SBC's current presence in Pennsylvania 

consists of tWo SBC affiliated entities: SBC Telecom, its competitive local 

exchange carrier (CLEC) arm, and SBCLD, which provides long distance 

services, both inside and outside of SBC's 13 state region. (Jnt. App. Stmt. No. 3 

at 10 (Carlton and Sider Direct)). SBC has no significant network assets, human 

assets or customer relationships in Pennsylvania that, in the absence of the 

The Commission received notice that the consolidation of SBC 
Telecom, Inc. and SBC Long Distance, Inc. into SBC Long Distance, LLC was 
consummated, on May 4, 2005. 
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proposed merger, would make it a more likely entrant than any other potential 

suppliers of traditional mass market services in Pennsylvania. (Jnt. App. Stmt. 

No. 3-R, at 5 (Carlton and Sider Rebuttal)). 

SBC has only limited network facilities in Pennsylvania (Jnt. 

App. Stmt. No. 2-R, at 3 (Rice Rebuttal)(citations omitted)). (Jnt. App. Stmt. No. 

2-R, at 3 (Rice RebuttalXcitation and footnote omitted)). (Jnt. App. Stmt. No. 2-

R, at 3 (Rice Rebuttal)). 

AT&T Corp. is a New York holding corporation with headquarters 

in Bedminster, New Jersey 07921. AT&T Corp., through its subsidiaries, is 

authorized to provide domestic and international telecommunications services 

throughout the United States. It operates the world's largest communications 

network and offers a global presence in more than 50 countries, national and 

global IP [Internet Protocolj-based networks, a portfolio of data and IP services, 

hosting, security and professional services, technology leadership through its 

AT&T Labs, skilled networking capabilities, and a significant base of government 

and large business customers. (Jnt. App., ^ 6). 
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AT&T Communications of Pennsylvania, LLC (AT&T-PA)Lis a 

Pennsylvania corporation also headquartered in Bedminster, N.J. 07921 and is a 

wholly owned subsidiary of AT&T Corp. By Commission Order entered 

May 14, 2002 at Docket No. A-311163, AT&T-PA became authorized to provide 

resold and facilities-based interexchange and competitive local exchange services 

and to supply services as a CAP in Pennsylvania. (Jnt. App., ^ 7). 

Pursuant to Commission Order entered May 29, 1990, at Docket No. 

M-00900239, AT&T-PA is certificated by the Commission to provide TRS artd 

has served as the relay service provider in the Commonwealth since certification. 

(Jnt. App., I 7). 

TCG Delaware Valley, Inc. f/k/a Eastern Telelogic Corporation 

(TCG- DV) and TCG Pittsburgh are wholly owned subsidiaries of Teleport 

Communications Group, Inc. (a wholly owned subsidiary of AT&T Corp.). They 

are authorized to provide facilities-based local exchange and intrastate, 

interexchange telecommunications services in Pennsylvania pursuant to 

certification originally granted by this Commission on October 4, 1995, at Docket 

No. A-310258F0003 and No. A-310213F0002, respectively. (Jnt. App.,! 8). Both 

TCG-DV and TCG Pittsburgh are currently authorized to provide competitive 

local exchange services in the service territories of Verizon Pennsylvania Inc. 

(Verizon PA) and Sprint/United Telephone of Pennsylvania, Inc. Id. 

2. The Merger Transaction 

On February 28, 2005, the Joint Applicants filed a Joint Application 

with the Commission, requesting the issuance of a certificate of public 

convenience evidencing approval of the merger of SBC and AT&T in accordance 

with the Merger Agreement) executed January 30, 2005. 66 Pa. C.S. §§ 1102(a), 
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1103; see also 52 Pa. Code § 69.901(b). The Merger Agreement was attached to 

the application as Exhibit B. (Jnt. App. Stmt. No. 1, at 2 (Kahan Direct) and Jnt. 

App. 1). The proposed merger will result in AT&T Corp. becoming a wholly 

owned, first-tier subsidiary of SBC. (Jnt. App., T[ 2). 

The Merger Agreement provides that, upon the merger of SBC and 

AT&T, shareholders of AT&T will exchange their stock for SBC stock. (Jnt. 

App., TJ 9). There will be no change in the ownership structure of any SBC-

affiliated entity subject to the Commission's regulatory authority. Likewise, the 

transaction will result in no change in the ownership of any AT&T subsidiary 

certificated in Pennsylvania. (Jnt. App., D 9). 

In connection with the merger, AT&T shareholders will receive 

0.77942 shares of SBC stock for each share of AT&T stock they own, as well as a 

one-time cash dividend from AT&T of $1.30 per AT&T share. SBC shareholders 

will continue to own SBC stock and otherwise will not be affected by the 

transaction. Upon completion of the transaction, former AT&T shareholders will 

hold approximately 16% of SBC's outstanding shares. (Jnt. App., Tl 10). 
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3. Asserted Public Benefits of the Merger 

(a) Positions ofthe Parties 

i. Joint Applicants 

The Joint Applicants testified that the merged organization will 

compete in the enterprise,4 small-business and residential markets. (Jnt. App. 

Stmt. No. 1, at 13 (Kahan Direct) and No. 2, at 6 (Rice Direct)). 

The Joint Applicants explain that the merged firm will be a 

financially stronger competitor in the telecommunications market, better able to 

offer integrated, innovative, high quality and competitively priced 

telecommunications services to all customers. (Jnt. App. Stmt. No. 1, at 18-19 

(Kahan Direct)). The merged organization will continue research and product 

development but will seek applications and implementations on a diverse customer 

base. (Jnt. App. Stmt. No. 1, at 18-19 (Kahan Direct)). 

The Joint Applicants state that the merged company will more 

efficiently and effectively deploy VoIP (Voice Over Internet-Protocol) services to 

all customer, segments, including the mass market,5 than either company could 

standing alone. (Jnt. App. Stmt. No. 1, at 20 (Kahan Direct)). 

The term "enterprise" customer as used in this Order refers to 
medium and large business customers. SBC's definition of an "enterprise" 
customer is a business that generally purchases annually more than $48,000 in 
telecommunications services. Jnt. App. Stmt. No. 1 at 13 (Kahan Direct). 

5 The term "mass market" as used throughout this Order refers to 
residential and small business customers. 
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The Joint Applicants' witness testified that the merged organization 

will deploy VoIP services to enterprise and mass market customers to 

Pennsylvania customers more rapidly than the entities, pre-merger. SBC intends 

to continue AT&T's "Call Vantage" VoIP product both in and outside of SBC's 

existing service territory. (Jnt. App. Stmt. No. 1, at 21 (Kahan Direct)). Today, 

CallVantage trails other VoIP providers in market penetration. Combining 

AT&T's and SBC's IP backbones will permit the merged company to more 

efficiently deploy VoIP. (Jnt. App. Stmt. No. 1, at 21 (Kahan Direct)). 

The Joint Applicants testified that the merger will result in cost 

savings in both fixed and variable costs of operations. Anticipated synergies are 

over and above benefits expected from each company's on-going productivity 

initiatives in the absence of the merger transaction. Improved efficiencies and cost 

savings will be derived from areas such as: elimination of duplicate facilities; 

elimination of overlapping staff and related administrative expenses; consolidation 

of billing and operating support systems, greater utilization of network assets by 

combining the companies' traffic streams (especially as applications increasingly 

become IP-based); greater scalability from business process improvements 

(including mechanization functions and higher flow-through rates); greater 

scalability from standardization and automation of IT systems and elimination of 

duplicative IT development projects; and reduction of off-net, third party network 

expenses. The synergies are anticipated to commence immediately and reach an 

annual run rate of $2 billion by 2008. SBC estimates the net present value of these • 

synergies, net of costs to achieve, is approximately $15 billion. (Jnt. App. Stmt. 

No. 1, at 23.24 (Kahan Direct, footnotes omitted)). 

The Joint Applicants additionally alleged that the merger will 

provide: (a) benefits from network integration, (b) more innovation in networks 

and services and faster roll-out of new and existing services to customers, (c) the 

569778^ 



ability to make available to small-and medium-sized business customers, as well . 
it 

as to residential customers, services that AT&T now offers only to enterprise 

customers, and (d) new services that the merged company will be able to offer 

with AT&T's network assets. (Jnt. App. Stmt. No. 2, at 1-2 (Rice Direct)). 

The Joint Applicants further testified that the post-merger company 

will offer a broader array of services to a broader spectrum of customers than 

either company did on its own. (Jnt. App. Stmt. No. 4-R at-12 (Morrissey 

Rebuttal) and No, 2 at 7 (Rice Direct)). The merged entity will be a global ' 

competitor, capable of innovating and providing next generation services to a 

broad array of customers and customer types. (Jnt. App. Stmt. No. 2 at 8 (Rice 

Direct)). 

The merged company expects to increase capital expenditures in 

order to achieve innovations for all customers. While AT&T has budgeted $200 

million dollars per year for five years for research, the post-merger company 

expects to spend $2 billion dollars, before synergies, over the first several years 

which is more likely greater than what the two companies would spend absent the 

merger. (Jnt. App. Stmt. No. 2 at 7 (Rice Direct)). 

SBC expects customers in Pennsylvania, including both mass-

market customers and the many enterprise customers located in the state, to reap 

the benefits. (Jnt. App. Stmt. No. 2, at 9 (Rice Direct)). SBC's competitive 

presence in Pennsylvania as of April 2005 consisted of, SBCLD with. (Jnt. App. 

Stmt. No. 1, at 19-20 (Kahan Direct)). The combined company intends to 
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compete aggressively for all customers in Pennsylvania and elsewhere outside of 

SBC's 13-state region. (Jnt. App. Stmt. No. 1-RJ; at 2 (Kahan Rejoinder)). 

Based on the foregoing, the merged company will be a more 

enduring U.S.-based global competitor than either company could be alone, 

intending to deliver the advanced network technologies necessary to offer 

integrated, innovative high-quality and competitively priced telecommunications 

services to meet the national and global needs of all classes of customers 

worldwide. (Jnt. App. Stmt. No. 1-RJ, at 2 (Kahan Rejoinder)). 

The merged company intends to use the combined resources, 

expertise, and incentives to adapt the sophisticated products (including VoJP) that 

AT&T has developed for its enterprise customers to the needs of small and . 

medium businesses and mass-market consumers, and implement the marketing 

expertise and infrastructure to reach those customers. (Jnt. App. Stmt. No. 1-RJ, 

at 2 (Kahan Rejoinder)). Pennsylvania customers will benefit from the integration 

of SBC's and AT&T's networks. The merged company will re-deploy network 

equipment or facilities that are no longer necessary in their current application or 

location, thereby utilizing existing capital more efficiently. The merged company 

will retire other network facilities, thereby saving the recurring costs of 

maintaining and operating those facilities. (Jnt. App. Stmt. No. 2-R, at 4 (Rice 

Rebuttal)). 

i i . The OCA 

The OCA took the position that the application should be rejected, or 

in the alternative, the Commission should, as a condition of approval, require a 

binding commitment from the merged company to aggressively compete in the 

mass market in Pennsylvania. (OCA Stmt. 1 at 2 (Johnson Direct)). Without a 
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binding, enforceable, and verifiable commitment from the merged company, the 

OCA suggests that the merged company should divest its mass market operations 

and facilities in Pennsylvania to be sold to another telecommunications provider in 

Pennsylvania that has committed to competing in the mass market. (OCA Stmt. 1 

at 2 (Johnson Direct)). The OCA suggests that without conditions of commitment 

of divestiture, the merger fails to provide an affirmative public benefit and is 

contrary to the public interest. (OCA Stmt. 1 at 2-3 (Johnson Direct)). 

The OCA witness testified that barriers to entry to the local 

telecommunications service market exist and evidence of the barriers is that 

incumbent local exchange carriers (ILECs) are not entering into other ILECs* 

service territory. (OCA Stmt. 1 at 16-17 (Johnson Direct)). The OCA goes on to 

point out that ILECs have limited or eliminated the use of unbundled network 

elements (UNEs)6 as a form or method of competitive entry into the local 

telecommunications exchange market. (OCA Stmt. 1 at 17 (Johnson Direct)). 

Based on the foregoing, the OCA states that the result of the merger 

will expand the gap between the merged companies and the next largest 

competitor, strengthen the dominance of the merged company, and make it harder 

for small firms and new entrants to compete against these telecommunications 

carriers. (OCA Stmt. 1 at 27 (Johnson Direct)). The OCA observes that SBC and 

Verizon are the nation's two largest telecommunications providers and have, to-

date, avoided competing against each other. (OCA Stmt. 1 at 26 (Johnson Direct)). 

AT&T has been aggressive in applying competitive pressure on Verizon in 

Pennsylvania. (OCA Stmt. 1 at 26-27 (Johnson Direct)). SBC and AT&T 

currently compete against each other in Pennsylvania with the potential to 

47 U.S.C. § 251(c)(3). 
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compete more aggressively against each other i f the merger is not approved. 

(OCA Stmt. 1 at 26 (Johnson Direct)). 

The OCA adds that AT&T and MCI have served as a counterbalance 

against the RBOCs in the legislative, regulatory and judicial processes. The OCA 

testified that RBOCs are not in the local exchange telecommunications market 

outside of their own service territory perhaps because: (1) barriers to entry 

remain; (2) the local exchange market is a natural monopoly; and (3) aggressive 

competition would lead to a retaliatory strike within their own territory. (OCA 

Stmt. 1 at 43 (Johnson Direct)). The risk of an industry dominated by two firms, 

potentially in this case, a merged Verizon and MCI entity and the merger of SBC 

and AT&T, can evolve to a shared monopoly structure and therefore avoid 

disrupting status quo and concentrate on maximizing profits. (QCA Stmt, l.at 48-

53 (Johnson Direct)). Consequently, i f pending mergers are approved, there is the 

potential of RBOCs dominating policymaking with no counterbalance. (OCA 

Stmt. 1 at 28 (Johnson Direct)). 

Also, according to the OCA, the merger will result in the merged 

entity's immediate dominant position in two markets and enhanced shareholder 

value. (OCA Stmt. 1 at 30-31 (Johnson Direct)). The OCA criticizes the 

proposed merger as based on the implicit assumption that a mere strengthening of 

SBC's competitive position will translate into public benefits. Id. 

iii. The OSBA 

The OSBA took the position that it is injurious to the public interest 

to permit mergers that enhance the ability of the dominant regional market 

monopolist to defeat competition and maintain market posture. (OSBA Stmt. No. 

1 at 17-18 (Buckalew Direct)). The OSBA observed that SBC and AT&T are 
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potential competitors to provide facilities-based local competition in Pennsylvania. 

(OSBA Stmt. No. I at 19 (Buckalew Direct)). The OSBA witness suggests the 

following is indicative of effects on competition and new entry into the market: (1) 

changes in market concentration; (2) changes in potential competition; (3) changes 

in pricing and product offerings. (OSBA Stmt. No. 1 at 8 (Buckalew Direct)). 

The OSBA acknowledged that the trend is to merge, acquire, or form an alliance 

to capture market share and customers before other carriers enter the service 

territory as another provider. (OSBA Stmt. No. 1 at 16 (Buckalew Direct)). 

Additionally, the OSBA discounted the claimed benefits of the 

merger of $2 billion in additional capital expenditure espoused by the Joint 

Applicants. The OSBA stated that this representation is not a benefit because the 

Joint Applicants do not know on what or where this capital will be spent, i.e., 

whether it will be spent in Pennsylvania. (OSBA Stmt. No. 1 at 21 (Buckalew 

Direct)). 

B. Applicable Legal Standards 

The Initial Decision correctly sets forth the applicable legal 

standards which are to be applied to the present case. (I.D. at 24-28). Sections 

1102 and 1103 ofthe Public Utility Code, 66 Pa. C.S. §§ 1102, 1103, provide the 

primary statutory basis for this Commission's authority. These statutory 

provisions and predecessor enactments as they have been interpreted by the 

Pennsylvania Supreme Court in City of York v. Pa. PUC, 295 A.2d 825 (Pa. 

1972), provide the controlling legal standards that are applicable to the 

Commission's review of the proposed transaction. 

In order to obtain a certificate of public convenience, the Joint 

Applicants have the burden of proving by a standard of proof of a preponderance 
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of the evidence, that the proposed transaction is in the public interest because it 

will affirmatively promote the service, accommodation, convenience or safety of 

the public in some substantial way. See City of York, 295 A.2d at 828. 

Section 1103 of the Code specifically permits the Commission to 

impose conditions in granting a certificate ofpublic convenience to ensure that a 

proposed merger is in the public interest. By the imposition of conditions, the 

Commission can approve a merger that would not otherwise meet the City of York 

legal standards. See, Application for Authority to Transfer Control ofTrigen-

Philadelphia Energy Corporation by the Sale ofAll of its Stock, Currently Owned 

by Trigen Energy Corporation, to Thermal North America, Inc., Docket No. 

A-130375F5000 (Opinion and Order entered April 7, 2005), slip op. at 5, citing 

December 16, 2004, Recommended Decision of ALJ Marlane R. Chestnut. 

C. ALJ Recommendation 

ALJ Jones concluded that the Joint Applicants established public 

benefits to the proposed transaction. She found it beneficial to the public that the 

merger would have no adverse effect on the rate paid by customers affected by the 

transaction. Also, the ALJ found it beneficial that the merger would be seamless 

to the segment of the public using TRS. (I.D. at 34-35). 

However, ALJ Jones concluded that certain of the asserted benefits 

were lacking in specificity. She was of the opinion that there was a need for more 

evidentiary support to affirm the proposition put forth by the Joint Applicants that 

the merger would produce a benefit because it will result in a stronger and more 

competitive telecommunications entity in Pennsylvania. (1 .D. at 34). 

Consequently, the ALJ recommended that the application be approved, albeit with 

certain conditions. The ALJ was most persuaded by the position advocated by the 
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OSBA, that approval ofthe merger should be conditioned on the post-merged 

company's commitment to a specific level of capital investment in Pennsylvania 

infrastructure. (I.D. at 37). The ALJ reasoned that this condition would remedy 

the perceived deficiencies in the Joint Applicants' presentation of proposed 

benefits regarding capital spending in Pennsylvania and quality of service to 

Pennsylvania consumers. Id. The ALJ's pertinent reasoning is reprinted, below: 

. . . I find the OSBA's suggestion to condition the 
approval of the merger on the post-merged company's 
commitment to a specific level of investment in 
Pennsylvania infrastructure appealing. This condition 
remedies the deficiencies in proposed benefits by the 
Joint Applicants regarding capital spending in 
Pennsylvania and quality of service to Pennsylvania 
customers. The OSBA also finds that it will remedy 
the post-merger entity's activity concerning 
Pennsylvania's mass market customers. (OSBA M.B. 
at 20.) Additionally, I find that the condition promotes 
the public interest as mandated by statute at 66 Pa. 
Code § 1103(a). I find it reasonable and appropriate 
for the Joint Applicants to commit to a certain level of 
capital spending in Pennsylvania to obtain the requisite 
certificate of convenience as evidence of approval of 
the merger application. 

(I.D. at 37-38). 

ALJ Jones reached 109 Findings of Fact and drew 18 Conclusions of 

Law. Said Findings of Fact and Conclusions of Law are, hereby, adopted, unless 

expressly modified, or modified by necessary implication from our discussion in 

this Opinion and Order. We further note that in our consideration ofthe 

Recommended Decision, Exceptions, and Replies, any argument or contention 

raised by a party which is not specifically addressed should be deemed to have 

been duly considered and rejected. Consf. Rail Corp. v. Pa. PUC, 625 A.2d 741 
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(Pa. Cmwlth. Ct. 1993); see also, generally, Univ. of Pa. v. Pa.PUC, 485 A.2d 

1217 (Pa. Cmwlth. Ct. 1984). 

The ALJ's recommended Ordering Paragraphs are set forth, below: 

1. That the Joint Application of SBC 
Communications, Inc., and AT&T Corp., together with 
its certificated Pennsylvania subsidiaries for approval 
of a merger having been filed with the Pennsylvania 
Public Utility Commission on February 28, 2005, 
within thirty (30) days of the entry date of the 
Commission's Order file their written acceptance of 
the following: 

(a) the post-merger entity spend at a 
minimum of four to five percent (4-5%) 
of $2 billion dollars per year investing in 
Pennsylvania's infrastructure for 
telecommunications over the five-year 
period following the issuance of the 
merged entity's certificate of 
convenience. 

(b) the post-merger entity will report 
annually to the Commission's Bureau of 
Fixed Utility Services, its itemized 
compliance with ordering paragraph 1(a) 
over the five-year period following the 
issuance of the merged entity's 
certificate of convenience. 

2. That upon compliance with ordering paragraph 1, a 
certificate ofpublic convenience be issued evidencing 
the Pennsylvania Public Utility Commission's 
approval of the transaction occurring as a result of the 
Agreement and Plan of Merger dated January 30, 
2005, between SBC Communications, Inc. and AT&T 
Corp. and the AT&T subsidiaries certificated to 
provide telecommunications services in the 
Commonwealth of Pennsylvania, AT&T 
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Communications of Pennsylvania LLC, TCG 
Pittsburgh Inc. and TCG Delaware Valley, Inc., f/k/a 1 

Eastern Telelogic Corporation, and the record at 
Docket Numbers A-311163F006, A-310213F0008 and 
A-31O258FOO05 be marked closed. 

3. That should SBC Communications, Inc. and AT&T 
Corp. and the AT&T subsidiaries certificated to 
provide telecommunications services in the 
Commonwealth of Pennsylvania, AT&T 
Communications of Pennsylvania LLC, TCG 
Pittsburgh Inc. and TCG Delaware Valley, Inc., f/k/a 
Eastern Telelogic Corporation not comply with 
ordering paragraph I above, the Joint Application of 
SBC Communications, Inc., and AT&T Corp., 
together with its certificated Pennsylvania subsidiaries 
for approval of a merger filed February 28, 2005, is 
dismissed and the record at Docket Numbers A-
311163F006, A-310213F0008 and A-3I0258F0005 be 
marked closed. 

(I.D. at 42-43). 

D. Exceptions and Replies 

1. Joint Applicants' Exceptions 

(a) Exception 1: The ALJ's finding that the merger will lead 
to specific affirmative benefits satisfies the applicable legal 
standard for approving the merger without conditions. 

The Joint Applicants filed four Exceptions to the Initial Decision of 

ALJ Jones. The Joint Applicants' first and second Exceptions address their 

position on the affirmative benefits of the merger under the standards of City of 

York. Exceptions 3 and 4 criticize the appropriateness of the ALJ's 

recommendation that conditions be imposed. 
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In Exception 1, the Joint Applicants object to the ALJ's conclusion 

that the proposed merger be approved, subject to conditions. They argue that the 

ALJ's finding that the merger will lead to two specific, affirmative, benefits 

satisfied the applicable legal standard for approving the merger without the 

imposition of conditions. (Exc. at 6). 

Specifically, the Joint Applicants rely.on the City of York and 

Middletown Twp. v. Pa. PUC, 482 A.2d 674, 682 (fa. Cmwlth. Ct. 1984), for the 

proposition that they were not required and the Commission is not entitled to hold 

them to a standard by which they must prove that every one ofthe anticipated 

benefits will come to pass before a merger may be approved. (Exc. at 8). The 

Joint Applicants argue that the statute and caselaw contemplates a weighing of the 

benefits and detriments of the acquisition as it impacts on all affected partie?. 

Thus, the Joint Applicants take the position that the burden to show positive 

benefits to the public has been met by their testimony that (1) in the absence of the 

merger, AT&T's rates for local service would continue to rise; (2) that AT&T 

would exit the "mass market," and (3) with respect to TRS service, the possible 

withdrawal of AT&T from the mass market would negatively impact the 

continued provision of this service. The Joint Applicants also note that the record 

does not indicate that the merger would have any adverse effect on the public 

interest. 

In its Replies, the OCA submits that it established that Joint 

Applicants' reliance on the fact of maintaining TRS obligations through 2007, 

maintaining the status of competition, and no adverse affects on rates, are not 

benefits. It suggests that these are pre-existing obligations and are not affirmative 

benefits sufficient to sustain the Joint Applicants' burden of proof in this 

proceeding. (R.Exc.at3). 
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The OCA further attacks the Joint Applicants' evidentiary 

presentation as a "do no harm" standard which is contradicted by evidence 

showing that adverse impacts will result from the merger. Those adverse impacts, 

according to the OCA, were found by ALJ Jones at Finding of Fact 96 and 97, 

which state, respectively: 

96. The result ofthe merger will expand the gap 
between the merged companies and the next largest 
competitor, strengthen the dominance of the merged 
company and make it harder for small firms and new 
entrants to compete against these telecommunications 
carriers. (OCA Stmt. 1 at 27 (Johnson Direct)). 

97. AT&T and MCI have served as counterbalance 
against the regional bell operating companies 
("RBOCs") in the legislative, regulatory and judicial 
processes. I f pending mergers are approved, there is 
the potential of RBOCs dominating policymaking with 
no counterbalance. (OCA Stmt. 1 at 28 (Johnson 
Direct)). 

(I.D. at 20). 

The OCA extensively details its overall concerns with the instant 

merger. (R.Exc. at 5-9). The OCA views this proceeding as indicative of an 

ominous return to the establishment of a shared oligopoly with two, former 

RBOCs, returning to market dominance, to the detriment of new market entrants 

and the consuming public.7 The OCA argues in support of the imposition of 

conditions for approval of the merger and relates back to the last significant 

merger involving SBC. This was the SBC/Ameritech merger. See In re 

Application of Ameritech Corp and SBC Communications, Inc. . . ., 14 FCC Red 

7 The OCA, as noted by presiding ALJ Jones, cross-references the 
pending merger proceedings involving Verizon Communications and MCI for its 
premise in this regard. See I.D. at 31-32. 
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14717 CC Docket No. 98-141 (rel. October?, 1999) {SBC/Ameritech Order). The 

significance of the SBC/Ameritech Order, as explained by the OCA, is that the 

Federal Communications Commission (FCC) approved the merger subject to the 

express condition that SBC enter at least 30 major markets outside SBC's and 

Ameritech's incumbent service area. (R.Exc. at 7). One ofthe 30 major .markets 

in which SBC was supposed to compete was Philadelphia. There was, explains 

the OCA, hope that the commitment by SBC to enter out-of-region markets would 

create irreversible momentum towards deployment pf advanced broadband 

services and the advancement of local residential telecommunications competition. 

Id. referencing OCA Hrg. Exh. 1. Regrettably, meaningful competition for the 

mass market has not come about given the "minuscule" presence of SBC in 

Pennsylvania despite the condition placed on the company by the FCC. (R. Exc. 

at 8). 

In its Replies, the OSBA, as a threshold consideration, repeats its 

position that the showing of no adverse effects of a merger (or preservation of the 

status quo) is the incorrect legal standard to apply. This showing, argues the 

OSBA, is not affirmative. Rather, this type of showing is the same showing of no 

adverse affects of a merger as the standard of Northern Pa. Power Co. v. Pa. PUC, 

5 A.2d 133 (Pa. 1939), which case was overruled by City of York. (R. Exc. at 5-6), 

The OSBA continues to maintain that the Joint Applicants have not shown 

affirmative benefits of the merger and, to the extent the preservation of the status 

quo is arguably accepted for this purpose, such benefits are.not substantial. 

(R.Exc. at 7-8). 

Disposition 

On consideration of the Joint Applicant's first Exception, it shall be 

granted, solely to the extent consistent with our discussion, below. For reasons 
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which are discussed furthfer in this Opinion and Order, we generally agree that the 

Joint Applicant's evidence supports the view that the public would be more 

advantaged by the grant ofthe merger, than its denial. This conclusion, however, 

does not end the inquiry. As readily acknowledged by all parties, the public 

interest considerations are broad and are not foreclosed by a finding of the benefits 

to outweigh the detriments of a merger, by even the slightest degree. See 

Middletown Twp. v. Pa. PUC; Bell/GTE Merger} 

(b) Exception 2: The ALJ clearly erred in ignoring Joint 
Applicants' evidence showing a wide variety of 
affirmative benefits from the merger. 

In their second Exception, the Joint Applicants make the argument 

that in assessing the evidence, the ALJ failed to acknowledge the affirmative 

benefits ofthe merger and failed to afford sufficient weight to the potential 

detrimental effects on competition in Pennsylvania in the absence of the merger. 

The Joint Applicants assert that the merger is likely to enhance 

competition and improve the quality of service in the Commonwealth and believe 

they have demonstrated that: the combined company will have an enhanced 

financial capacity, thereby permitting it to invest and to innovate; the companies 

are committed to aggressive deployment of VoIP to Pennsylvania's mass market; 

the integration ofthe merging company's networks will increase efficiency and, 

therefore, improve the quality of service for any Pennsylvania customer who uses 

the Internet or makes long-distance telephone calls; and IP-based solutions for 

8 Joint Application of Bell Atlantic Corporation and GTE Corporation 
for Approval of Agreement and Plan of Merger, Docket Nos. A-310200F0002, et 
al. (Order entered November 4, 1999). 
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enterprise customers will become possible and will provide for the expansion to 

the mass market, innovations developed at AT&T labs. (Exc. at 9). 

The Joint Applicants further object that the manner in which the ALJ 

evaluated their record evidence is at odds with the manner in which the . 

Commission has evaluated prior mergers. (Exeat 10). The Joint Applicants 

assert that they presented precisely the sort of evidence that this Commission has 

accepted as sufficient to demonstrate affirmative benefits in the Trigen-

Philadelphia Energy Corporation and Thermal North America, Inc., merger.9 

Additionally, the Joint Applicants point to the Commission's recent approval of 

water industry mergers as support for the nature of the evidence they have 

provided in the instant proceeding. They argue that the evidence in this 

proceeding is the sort of evidence that has been consistently accepted as sufficient 

to demonstrate the affirmative benefits of a merger. (Exc. at 10, 11). 

The Joint Applicants finally contend that the ALJ's insistence on 

greater quantification of the beneficial effects of the merger is misplaced and 

particularly inappropriate when the combination of SBC and AT&T is viewed in 

context. They believe that the ALJ failed to attach significance to what is likely to 

happen in the absence of this merger. (Exc. at 12). The Joint Applicants point out 

that, in the absence of the merger, AT&T has begun a continued withdrawal from 

the mass market and, the Pennsylvania presence of SBC, characterized as 

"minimal," would not expand. Thus, the Joint Applicants argue that when the 

merger is viewed in this context, there are substantial affirmative benefits to the 

public which render greater quantification than was shown inappropriate. 

Opinion and Order, Application for Authority To Transfer Control of 
Trigen Philadelphia Energy Corp., Docket No. A-I30375F5000(Order entered 
April 7, 2005), slip op. at 7. 
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The OCA, in its Replies, takes the view that the ALJ correctly 

determined that the benefits asserted by the Joint Applicants were general, 

illusory, uncertain, and wanting in affirmation. (R.Exc. at 9). The OCA criticizes 

the evidence presented by the Joint Applicants to support approval. It highlights 

that the evidence is lacking in commitment, but merely represents expectations on 

the part of the Joint Applicants that may work to the benefit of Pennsylvania 

consumers. (R.Exc. at 11). The OCA is additionally skeptical of the incentive for 

SBC to provide any real competition outside its incumbent "footprint" i f this 

merger is approved. This is so, based on the OCA's observations, inter alia, that 

SBC would want to avoid triggering a price war with other large incumbents like 

Verizon. (R.Exc. at 11 referring to OCA Stmt. 1 at 52). 

The OCA, in its Replies, also distinguishes this Commission's ruling 

in the Tri-Gen Merger from the instant case. It points out that in the Tri-Gen 

Merger, the applicants entered into an agreement where certain services would be 

provided at a fixed price, committed to fund the removal, disposal, or 

encapsulation of asbestos containment material at no cost to ratepayers, and , 

further committed to improvement of customer service through entering into 

contracts with entities having expertise in certain fields. (R.Exc. at 13-14). 

In its Replies to Exceptions, the OSBA emphasizes that the Joint 

Applicants have not, in their view, made any specific commitments or provided 

any details which would support a finding that the alleged benefits of the merger 

are likely to occur. (R.Exc. at 10). It recognizes that the Joint Applicants cannot 

guarantee that their efforts will produce future benefits. Id. The OSBA recites its 

efforts to obtain details regarding the impact on specific services, on the specific 

level of investment to be committed to Pennsylvania, or the improved capabilities 

which would be made available to small business customers, the Joint Applicants' 

responses were vague and non-committal. (R.Exc. at 10-11). Finally, the OSBA 
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finds no support in the determination of AT&T to exit the mass market in the 

absence of merger approval. The OSBA considers this statement to reflect a 

change in market focus by AT&T and states that it is reasonable to infer that a 

stand-alone AT&T would change its focus in response to market demand 

regardless of a merger. (R.Exc. at 9-13). 

Disposition 

On consideration ofthe record and the positions of the parties, we 

shall grant the Joint Applicants* Exception 2 consistent with our discussion. We 

fipd the evidence and several of the arguments of the Joint Applicants to be 

persuasive on the question of affirmative benefits shown. 

When we view the merger in context, we would agree with the Joint 

Applicants that the standards ofthe City of York need not only be addressed by a 

quantification of the specific effects of alleged savings, particularly a specific level 

of capita] investment by the merged entity in Pennsylvania. (See Joint App. MB at 

10). Rather, we must view the public interest benefits in the context of the 

telecommunications industry in Pennsylvania, as a whole. In this regard, we 

would agree with the observation of ALJ Jones that, as a matter of law and policy, 

"a benefit can be to maintain the status quo of competition rather than to digress.". 

(I.D. at 30). 

Also, as noted in our discussion contained in the Bell/GTE Merger 

Order, the public interest standard is a broad standard that encompasses examining 

. . whether, for example, the "merger will have an anti-competitive effect or 

will impair the technical, managerial or financial fitness" of the jurisdictional 

utilities affected to continue to provide adequate telecommunications services to 

Pennsylvania customers at just and reasonable rates." Bell/GTE Merger Order 
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citing Joint Application of PC Energy, Inc., et al. for Approval of the Merger into 

Southern Union Company, Docket Nos. A-120011 et al. (Opinion and Order 

entered September 15, 1999) {PG Energy Order). 

In light ofthe foregoing, when we examine the merger in the broad 

context of the telecommunications industry in Pennsylvania, we find that the 

merger will affirmatively benefit the consuming public in a substantial way. We 

make this finding by observing that the Joint Applicants have shown, by a 

preponderance of the evidence, that the merger will enhance the likelihood of 

competition both in the mass market and enterprise market (as those terms are 

used in this proceeding) by retaining a CLEC market participant in the mass 

market {See Finding of Fact 45) and strengthening this CLECs capacity to 

provide a competitive alternative in the enterprise market (Finding of Fact 101). 

Prior to the Merger Agreement, AT&T had expressed its intent to 

withdraw from the mass market. This business determination was reached 

independent of the transaction before this Commission. As a result of the merger, 

we find that the incentive to remain in this market and to compete has been 

established. The likely alternative, in the absence of the merger, is a diminution of 

competition in the mass market and the exit of an actor in this market. 

We are also able to conclude on this record that the merger will, in 

all likelihood, facilitate the synergies of two corporate networks which are 

compatible for integration. There is minima! horizontal overlap between SBC and 

AT&T's business customers in Pennsylvania. (Jnt. App. Stmt. No. 3, at 29-30 

(Carlton and Sider Direct, footnotes omitted)). The compatibility of these 

networks will, in turn, render the "roll-out" of VoIP, other IP-based services, and 

innovative applications involving those technologies and developing "next 

generation" technologies, imminently more practical and commercially feasible 
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than in the absence of a merger. Tbe record shows affirmative benefits to 

competition in recognizing that the merger would produce a larger, more 

competitively and financially viable CLEC in Pennsylvania. 

Additionally, we note the.commitment to the provision of TRS to be 

a benefit which cannot be overlooked. 

We do not find the OCA or the OSBA's positions in opposition to 

approval ofthe merger to be based on the likely scenario for competition in 

Pennsylvania. 

The OCA has argued that we should require a binding commitment 

from the merged company to aggressively compete in the mass market in 

Pennsylvania and that without such commitment from the merged company, we 

should directj as a condition, the divestiture of mass market operations and 

facilities in Pennsylvania to another telecommunications provider in Pennsylvania 

that will commit to competing in the mass market. (OCA Stmt. 1 at 2 (Johnson 

Direct)). The focus of the OCA's position, as we understand it, is grounded in its 

observations pertaining to barriers to entry to the local telecommunications market 

for new (CLEC) entrants. Its position is also focused on the prospect of 

eliminating two entities which would, absent the merger, compete with each other 

in Pennsylvania. (OCA Stmt. 1 at 33; Finding of Fact 96, 97). 

While the OCA observes that SBC and Verizon are the nation's two 

largest telecommunications providers and have, to-date, avoided competing 

against each other (OCA Stmt. 1 at 26 (Johnson Direct)), its position on the instant 

merger appears at odds with this concern. The OCA, through its witness. Dr. Ben 

Johnson, has presented data regarding current revenues of the combined SBC and 
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AT&T which are worthy of concern.10 However, the OCA concedes that Al~&T 

has been aggressive in applying competitive pressure on the largest incumbent, 

Verizon, in Pennsylvania. (OCA Stmt. 1 at 26-27 (Johnson Direct)). We find no 

indication that, upon merger, the interests of the merged company.in presenting an 

aggressive, competitive alternative to the dominant ILEC in Pennsylvania, in all 

markets, would change. As noted by the Joirit Applicants in their Replies to the 

Exceptions of the OCA, there is no record that a hypothetical new entrant would 

face incentives that differ substantially from those considered by AT&T when it 

made the business decision to cease actively marketing its mass-market services. 

(R.Exc. at 6, citing Jnt. App. Stmt. 3-R, at 8:14-16). We take official notice that 

the FCC's implementation of revised unbundling rules in its Triennial Review 

Order11 and the FCC implementation of applicable court mandates resulting from 

appeals of the Triennial Review Orders 1 2 have substantially revised JLEC 

requirements for providing access to UNEs, particularly, unbundled local 

1 0 At OCA Stmt. 1, at 49-52, the OCA observes that based on 
total revenues, SBC was the second largest "player" in the telecommunications 
industry with $40.8 billion dollars, with Verizon number one at $67.6 billion. The 
third largest telecommunications entity would be AT&T at $34.5 billion. Thus, 
the OCA complains that approval of the instant merger results in the second 
largest telecommunications company merger with the 3 r d largest firm, with the 
possibility of the first and fourth largest, MCI at $27.3 billion, later. (OCA Smt. 1, 
at 49). 

1 1 Review of the Section 251 Unbundling Obligations ofIncumbent 
Local Exchange Carriers; Implementation of Local Competition Provisions of the 
Telecommunications Act of 1996; Deployment of Wireline Services Offering 
Advanced Telecommunications Capability, CC Docket Nos. 01-338, 96-98, 98-
147, Report and Order and Further Notice of Proposed Rulemaking, FCC 03-36 
(rel. August 21, 2003), 18 FCC Red 16978 (2003); corrected by Errata, 18 FCC 
Red 19020 (2003) (Triennial Review Order) affirmed in part, USTA v. FCC, 359 
F.3d 554 (D.C. Cir. 2004) (USTA II); petitions for certiorari denied 125 S. Ct. 
316. 

12 Final rules to implement the USTA 11 mandates were promulgated at 
WC Docket No. 04-313, CC Docket No. 01-338, Order on Remand, FCC 04-290 
(rel. Feb. 4, 2005) (TRO Remand Order). 
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switching and unbundled network element platform (UNE-P). Because of changes 

in the telecommunications market and court and regulatory decisions, AT&T 

decided to cease actively competing in the traditional local and long distance mass 

markets. Beginning July 2004, AT&T ceased actively competing in the traditional 

local and long distance mass markets (although AT&T continues to accept new 

"demand" orders), stopped marketing to those customers, and stopped attempting 

to compete with other mass market entrants on the basis of price. (Jnt. App. Stmt. 

No. 4-R at 6 (Morrissey Rebuttal)). 

The number of Pennsylvania residential customers taking AT&T's 

UNE-P based local exchange service as of the end of March 2005 dropped by 

nearly 11 percent from its peak in August 2004, to approximately and continues to 

decline through attrition. (Jnt. App. Stmt. No. 4 at 17 (Morrissey Direct)). From 

August 2004 fo March 2004 small business customers on UNE-P based service 

dropped by nearly 6 percent to approximately (Jnt. App. Stmt. No. 4 at 17-18 

(Morrissey Direct)). 

In June 2004, AT&T announced a decision to end competitive 

activities in the mass market. This announcement was made several months prior 

to the merger decision. (Jnt. App. Stmt. No. 4-R at 5 (Morrissey Rebuttal)). 

Since AT&T's announcement in June, 2004, AT&T has been losing residential 

customers at an annualized rate of AT&T expects that trend to continue. (Jnt. 

App. Stmt. No. 4-R at 6 (Morrissey Rebuttal)). 

In February 2001, AT&T had nearly 
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(Jnt. App. Stmt. No. 4-R at 6 (Morrissey Rebuttal)). 

The above developments concerning AT&T's market presence in 

Pennsylvania, precipitated by federal policy, are likely shared by other CLECs.13 

Recent federal policy determinations have, for CLEC entrants, cumulatively 

increased the capital investment required for entry and viable presence into the 

local telecommunications market. 

We conclude that the merger will better position the merged entity to 

compete. While AT&T has retained sufficient manpower and infrastructure to 

continue to provide quality services to its existing mass market customers, AT&T 

could not today re-enter the mass market. I f AT&T, for some reason, made a 

decision to reenter that market, implementing that decision would require much 

the same effort, financing and ramp-up time as a new start-up company. (Jnt. 

App. Stmt. No. 4, at 18 (Morrissey Direct)). While the OCA has observed that 

mere economies of scale resulting from the merger do not, in and of themselves, 

translate into public benefits, we are hard-pressed to envision any new CLEC 

entrant into the Pennsylvania telecommunications market which would have the 

financial and competitive viability of a merged SBC and AT&T. (See Jnt. App. 

Exc. at 13). 

Based on the foregoing, in light of significant recent federal policy 

determinations, including the FCC's recognition of intermodal competition, the 

OCA and the OSBA overlook the fact that the likely scenario with the exit of a 

major telecommunications actor from the mass market is not replacement with a 

1 3 The Pennsylvania trends are consistent with national trends. In just 
the first seven months after AT&T stopped effons to obtain mass market 
customers, AT&T lost nationally. (Jnt. App. Stmt. No. 4-R at 7 (Morrissey 
Rebuttal)). 
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hypothetical new market participant. But for smaller, "niche" markets, the Capital 

investment to enter the telecommunications mass market has substantially 

increased and does not present the likelihood for a competitive alternative as the 

OCA and OSBA would argue. A merger such as the one under consideration 

provides an opportunity for two CLEC carriers with minimal presence and market 

share in Pennsylvania, to provide a viable competitive presence. Accordingly, we 

find no basis on which to reject the Joint Applicants' position that the merged 

company will have greater incentives and capacity to retain AT&T's mass market 

customers than AT&T standing alone. See Jnt. App. R.Exc. at 6-7. 

We are sensitive to the concern of the OCA that the mass market 

customere could have less competitive alternatives than the enterprise market 

customers and that the "gap" between the merged companies and the next largest 

CLEC will expand. However, we view the competitive alternatives available to 

mass market customers to be a short term potential detriment as this is function of 

how we have observed competition to have developed, generally, in the 

telecommunications industry. See Application ofMFSIntelenet of Pennsylvania, 

Incorporated . . . , Docket No. A-310203F0002 (Order entered June 6, 1995). 

With regard to the latter concern over the widening gap between other CLECs and 

the merged entity, we note that the merger presents no concern regarding market 

power in Pennsylvania. See Jnt. App. R. Exc. at 9. 

The OSBA's focus, which is on the competitive aspects of the 

merger and the quantification of benefits to Pennsylvania, as the OCA's, 

continually draws into play the out-of-region dominance of SBC. (OSBA Stmt. 1, 

at 9). Yet, the OSBA witness concedes that SBC and AT&T have limited direct 

competition in Pennsylvania (Stmt. 1 at 12); that the merger has no appreciable 

direct effect on concentration in any relevant Pennsylvania market (Id.); and that 

SBC and AT&T are probably the most capable of all potential competitors to 
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provide facilities-based competition in Pennsylvania (Stmt. 1 at 19). The OSBA, 

therefore, invites this Commission to view the instant Application in the context of 

broad national trends, rather than as a "stand alone proposition." (Stmt. At 17). 

The greatest anticompetitive effect ofthe merger identified by the 

OSBA is the elimination of competition between SBC and AT&T. {Stmt. 1 at 20). 

However, this perceived anticompetitive effect is belied by the record. 

Currently, SBC on its own lacks the necessary array of enterprise 

services and the national network needed to support a broad array of services and 

customers outside the areas where SBC is the incumbent local exchange company. 

Although AT&T has had success in the enterprise market, its business decisions 

made its long term viability questionable. (Jnt. App. Stmt. No. 4-R at 12; No. 4-

RJ at 1-2 (Morrissey Rebuttal & Rejoinder)). 

SBC Telecom reports that in Pennsylvania (Jnt. App. Stmt. No. 3, at 

10 (Carlton and Sider Direct, footnotes omitted)). 

As of April 30, 2005, (Carlton and Sider Direct, footnotes omitted)). 
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According to the FCC, the total number of access lines provided by 

all CLECs to residential and small business customers in Pennsylvania in 2004 is 

roughly 887,000. (Jnt. App. Stmt. No. 3, at 10 (Carlton and Sider Direct, footnotes 

omitted). 

SBC Telecom provides service to while, as noted above, the total' 

number of access lines provided by all CLECs to residential and small business 

customers in Pennsylvania is roughly 887,000. (Jt. App. Stmt. No. 3, at 24 

(Carlton and Sider Direct)).14 

SBC markets wireless and other services to its telephone subscribers 

and will have an incentive to retain AT&T's current customers to facilitate 

marketing additional services to them. (Jnt. App. Stmt. No. 3, at 25 (Carlton and 

Sider Direct)). 

The Joint Applicants testified that post merger SBC will not be 

expected to increase prices for any service. (Jnt. App. Stmt. No. 3, at 25 (Carlton 

and Sider Direct)). 

(Jnt. App. Stmt. No. 3, at 29-30 (Carlton and Sider Direct, 

footnotes omitted)). 

M ILECs and CLECs together provide 5.9 million access lines to 
residential and small business customers in Pennsylvania. (Jnt. App. Stmt. No. 3, 
at 24 (Carlton and Sider Direct, footnotes omitted)). 
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CLECs serve approximately 820,000 business lines in Pennsylvania, 

and ILECs and CLECs together provide over 2.4 million business lines. (Jnt. App. 

Stmt. No. 3, at 29-30 (Carlton and Sider Direct, footnotes omitted)). 

SBC has a minimal presence in Pennsylvania; there are virtually no 

horizontal effects from the transaction. (Jnt. App. Stmt No. 3, at 30 (Carlton and 

Sider Direct)). 

We do not agree that the Joint Applicants have failed in their proof, 

with sufficient specificity, of the public benefits of the merger. As recognized in 

our discussion of the Joint Applicant's Exception 2, the prospects for competition 

in the mass market by a "stand-alone" AT&T are dire. 

AT&T's 2005 business plan assumes a further decline of more local 

customers - to about 50 percent of the total that had been in service when AT&T 

ceased active marketing - by the end of this year. (Jnt. App. Stmt. No. 4-R at 7 

(Morrissey Rebuttal)). Nationally, AT&T's residential stand-alone long distance 

customer base continues to decline by each month. (Jnt. App. Stmt. No. 4-R at 7 

(Morrissey Rebuttal)). AT&T lost almost [stand-alone long distance customers in 

2004. At the end of January 2005 AT&T had fewer than such customers, a 

reduction of nearly two-thirds from January 2001. (Jnt. App. Stmt. No. 4-R at 7 

(Morrissey Rebuttal)). 

560778*-1 36 



Further, AT&T's Consumer Services revenue fell. (Jnt. App. Stmt. 

No. 4-R at 7 (Morrissey Rebuttal)). 

AT&T expects Consumer Services revenue to fall to, a reduction of 

over 57% from 2003 levels. (Jnt. App. Stmt. No. 4-R at 7 (Morrissey Rebuttal)). 

As a result of its decision to cease actively competing in the mass 

market, AT&T has reduced the number of employees devoted to marketing and 

customer care, and retired much ofthe physical infrastructure necessary to support 

AT&T's mass market efforts. (Jnt. App. Stmt. No. 4 at 18 (Morrissey Direct)). 

AT&T's telemarketing division (including outsourcing) which 

handled telemarketing for local and long distance services, was cut from by the 

end of this year. (Jnt. App. Stmt. No. 4-R at 8 (Morrissey Rebuttal)). 

The sales and customer care force for domestic long distance was 

reduced from Similar employee reductions are occurring throughout the 

Consumer Services division. (Jnt. App. Stmt. No. 4-R at 8 (Morrissey Rebuttal)). 

The Commission will retain the same regulatory authority over the 

AT&T subsidiaries that it possessed pre-merger and the AT&T PA-Companies 
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will be owned by the same entity, AT&T Corp., that owned those subsidiaries pre-

merger. (Exh. C of Jnt. App. and Jnt. App., TJ 2). 

Based on the foregoing, we shall reject the ALJ recommendation 

which adopted the imposition of conditions as advocated by the OSBA in this 

proceeding. We conclude that the likelihood of mass market competitive 

alternatives is promoted, rather than harmed, by approval of the merger. We 

shall, therefore, modify the Initial Decision consistent with discussion. As 

discussed later in this Opinion and Order, we find approval of the merger to 1 

present substantial public benefits to Pennsylvania consumers and, therefore, will 

reject the recommendation to approve the Application subject to the condition of a 

specified level of capital expenditures in Pennsylvania. 

(c) The Joint Applicant's Exception 3 and 4: 

Exception 3: The proposed condition - that SBC/AT&T 
spend $80-$ 100 million per year investing in 
Pennsylvania's infrastructure - is unprecedented and' 
unlawful. 

Exception 4: The proposed condition is arbitrary, 
capricious and unsupported by the record. 

The Joint Applicants presented testimony that the merged company 

expects to increase capital expenditures in order to achieve innovations for all 

customers. They claimed that while AT&T has budgeted $200 million dollars per 

year for five years for research, the post-merger company expects to spend $2 

billion dollars, before synergies, over the first several years. This amount is more 

likely greater than what the two companies alone would spend absent the merger. 

(Jnt. App. Stmt. No. 2 at 7 (Rice Direct)). 
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The Joint Applicants explained that the additional spending is 

expected to lead to higher service quality and hew and better products. More 

specifically, the combined company will develop and deploy new, innovative 

services, including security and IP-based services beneficial to mass-market and 

enterprise customers. (Jnt. App. M.B. at 6). 

The OSBA submitted that the Commission should "require the 

merged company to commit to a specific level of investment in their Pennsylvania 

infrastructure . . . (and] require the Joint Applicants to pay a financial penalty i f 

they fail to make that specified level of investment" as a condition for approval of 

the merger application. (OSBA MB at 21). The OSBA opines that i f the 

Commission does not impose conditions requiring quantifiable and enforceable 

affinnative benefits and the merged company subsequently concludes that market 

forces make investment in some other state more attractive than investment in 

Pennsylvania, the Commission will have no recourse and the ratepayers will 

suffer. (OSBA RB at 8). 

The Joint Applicants reply that the record evidence is clear that the 

combined company fully intends to invest in infrastructure in Pennsylvania to 

compete aggressively for enterprise customers in the state, to offer VoIP 

throughout the state, and to continue to provide a high level of service to AT&T's 

existing mass-market customers.15 At the same time, the Joint Applicants 

adamantly object to being required to divest assets or commit to specific market-

share targets because. They are of the opinion that committing to specific targets 

or other conditions would lead to inefficiencies and other harm. (Jnt. Apps. M.B. 

at 28). Tbe Joint Applicants argue that such conditions would undermine the 

combined company's ability to respond to marketplace conditions, to deploy new 

569778* 

1 5 See Joint Applicants' Statement No. 1 at 20 (Kahan Direct). 

39 



products and to make those products available across the full range of customers 

that the company intends to serve. (Jnt. App. RB at 5) 

Based on the conclusion that the Applicants failed to prove by record 

evidence that its proposed $2 billion in capital expenditures would be beneficial to 

the merged companies* customers in Pennsylvania (I.D. at 33), and that the 

Company provided no reasonable time frame for the expectation of when 

improvements resulting from the capital expenditure will be realized in 

Pennsylvania, (I.D. at 34), the ALJ found the imposition of conditions were • 

appropriate. In finding that some of the benefits asserted by the Joint Applicants 

were general in nature, the ALJ prefer approval with certain conditions over a 

remand of the proceeding to develop a further record to address and remedy the 

perceived deficiencies of the proclaimed benefits. (I.D. at 35). 

In light of the above, the ALJ supported the OSBA's 

recommendation to condition the approval of the merger on the post-merged 

company's commitment to a specific level of capital expenditure in 

Pennsylvania's infrastructure. The ALJ reasoned that this condition would 

remedy the deficiencies in proposed benefits of the merger regarding capital 

spending in Pennsylvania and quality of service to Pennsylvania customers. She 

also agreed with the OSBA that the condition would remedy the post-merger 

entity's activity concerning Pennsylvania's mass market customers. (OSBA MB 

at 20). The ALJ additionally noted that the condition would promote the public 

interest as mandated by Section 1103(a) of the Code, 66 Pa. C.S. § 1103(a). 

Based on the foregoing, the ALJ recommended that the Commission 

require the Joint Applicants to conditionally commit to a certain level of capita] 

spending in Pennsylvania. (I.D. at 38). However, since the record did not yield a 

reasonable basis to arrive at what that investment level should be, the ALJ used 

569778v I 4 0 



the following criteria in developing the appropriate portion of investment level for 

Pennsylvania: 

The record does reveal that the investment level could 
take place over a five (5) year period. (See Joint 
Applicants' Stmt. No. 2 at 7. (Mr. Rice discusses 
AT&T's budgeted investment per year over five years 
for research initiative and states the post-merger 
entity's expectation of higher capital spending to 
achieve innovations.)) Also, taking judicial notice of 
FCC's Statistics of Communications Common Carriers 
2003/2004 edition (the latest data available), an 
allocator can be developed indicating the size of 
Pennsylvania divided by the amount of activity in the 
US to find the portion of investment level for 
Pennsylvania . . . . 

(I.D. at 38). 

The ALJ then calculated various scenarios of what a proper 

allocation ofthe $2 billion dollars to Pennsylvania might be, based on Plant in 

Service (4.25%), Total Operating Revenues (4.23%) and Switched Access Lines 

(4.88%). {See I.D. at 38-39). 

In light of the above, the ALJ recommended that the Commission 

impose a condition for approval ofthe Joint Application by requiring the post-

merger entity to spend at a minimum of four to five percent of the total $2 billion 

dollars investment in Pennsylvania's infrastructure for telecommunications to be 

spread out over a five-year period following the issuance ofthe merged entity's 

certificate of convenience. (I.D. at 39; I.D. Ordering Paragraph 1(a) at 42). This 

would result in the merged entity spending an average of between approximately 

$16 to $20 million per year in Pennsylvania infrastructure each year during the 

next five years. The ALJ also recommended that the post-merger entity be 
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required to report annually to the Bureau of Fixed Utility Services, its itemized 
i , 

compliance over the five-year period. (I.D. Ordering Paragraph No. 1(b) at 42). 

With regard to the OSBA's suggestion to require the Joint 

Applicants to pay a financial penalty i f they fail to make the specified level of 

investment necessary, the ALJ declined to recommend siich a requirement. 

Rather, the ALJ reasoned that the Commission can monitor the investment through 

reports submitted by the post-merger entity to the Commissions' Bureau of Fixed 

Utility Services. Depending on the circumstances, the Commission may then use 

its discretion to invoke a fine pursuant to Section 3301 of the Code, 66 Pa. C.S. § 

3301(a), i f it is revealed that the merged company failied to comply with the capital 

spending investment condition. (I.D. at 39). 

The Joint Applicants excepted to the ALJ's proposed condition to 

require the merged company to invest between $80 to $100 million per year in 

Pennsylvania's infrastructure.16 The Joint Applicants argue in two separate 

Exceptions (Exceptions 3 and 4) that the proposed expenditure condition is: 

(1) unprecedented and unlawful (Jnt. App. Exc. No. 3 at 14-19), and (2) arbitrary, 

capricious and unsupported by the record. (Jnt. App. Exc. No. 4 at 19-21). 

With regard to the proposed condition being "unprecedented and 

unlawful," the Joint Applicants reiterate their argument that, pursuant to the 

standards established in the City of York, the Commission has no authority to 

impose conditions merely because it desires to "remedy" perceived deficiencies in 

other benefits that are not necessary to satisfy the City of York standard. As such, 

the Joint Applicants take exception to the ALJ's rationale that the capital 

1 6 As will be discussed later, the ALJ actually only recommended that 
the merged entity be required to invest between $16 to $20 million annually in 
Pennsylvania's infrastructure. 
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expenditure condition "remedies the deficiencies in proposed benefits . . . 

regarding capital spending in Pennsylvania and quality of service to Penn 

customers."17 The Joint Applicants argue that, contrary to the ALJ's reas 

the establishment of conditions are not appropriate to "remedy the deficiency in 

proposed benefits." Rather, as expressed by the Commission in the Pennsylvania-

American/Thames Order, the Joint Applicants assert that conditions are only 

appropriate in those instances when "the Commission can approve a merger that 

would not otherwise meet the City of York legal standard." Since conditions in 

this instance are not necessary to satisfy the City of York's legal standard for 

approval, the Joint Applicants request that the Commission reject the ALJ's capital 

investment condition. (Jnt. App. Exc. at 1 and 14). 

The Joint Applicants also believe it is important to note that, in the 

past, this Commission imposed conditions on the merging companies that were 

either established incumbents or monopoly utilities and only when it was 

determined that the merged company would possess a significant market 

advantage. For example, the Joint Applicants reference the Bell/GTE Merger 

wherein the Commission established conditions for approval. The Joint 

Applicants refer to the Statement of former Commissioner Brownell, that the 

Bell/GTE Merger "permits two incumbent local exchange carriers to combine to 

produce significant market advantage in Pennsylvania's local exchange market."19 

In the instant merger proceeding, however, the Joint Applicants note that the 

SBC/AT&T merged company will be a CLEC rather than an incumbent LEC In 

1 7 I.D. at 37. 
I s 

See Pennsylvania-American/Thames Initial Decision, 2002 Pa. PUC 
LEXIS 32, at *34-*35. 

1 9 See Joint Applicants' Reply Brief at 4-5 and n. 10 (citing Bell 
Atlantic/GTE Order, 1999 Pa. PUC LEXIS 86, at *44-*65; id. at *75-*76 
(recognizing "that this transaction permits two incumbent local exchange carriers 
to combine to produce significant market advantage in Pennsylvania's local 
exchange market") (separate statement of Commissioner Brownell). 
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contrast to an ILEC, the merged company would be competing with other 

Pennsylvania CLECs, wireless providers, and cable companies throughout 

Pennsylvania. (Jnt. App. Exc. at 15). 

The OSBA, in its Reply Exceptions, states that the Joint Applicants' 

implication that the Commission may impose conditions only when the merging 

parties fit within the category of incumbent local exchange carriers is inconsistent 

with Section 1103(a) of the Code. This section provides that "[t]he commission, 

in granting such certificate [of public convenience], may impose such conditions 

as it may deem to be just and reasonable." (OSBA R.Exc. at 14-15). 

The Joint Applicants also note that the ALJ correctly rejected the 

OCA-proposed conditions because: (1) those conditions would "subject the 

combined company to regulator costs and disadvantages that no other provider in 

the - - - telecommunications market incurs,"20 and (2) "it is not in the province of 

the Commission to interfere with the management of the utility unless abuse of 

discretion or arbitrary action is established. Id. The Joint Applicants argue that the 

ALJ's rationale in rejecting the OCA's proposed conditions should also apply to 

the ALJ's proposed capital investment condition because requiring the Company 

to invest up to $100 million per year in Pennsylvania infrastructure is as much as 

an unfair regulatory cost and disadvantage to the merged company as any ofthe 

OCA conditions that she rejected.21 (Jnt. App. Exc. at 15-16). 

The Joint Applicants further argue that the ALJ's proposal will 

greatly affect the merged company management's discretion on how to allocate 

2 0 I.D. at 36 (quoting Joint Applicants' M.B. at 6-7) (ellipsis in 
original). 

2 1 Again, we note that the ALJ actually recommended that the merged 
entity be required to invest between $16 to $20 million annually in Pennsylvania's 
infrastructure. 
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and invest resources to respond to marketplace demands. This would be entirely 

contrary to the well-established precept cited by the ALJ that "it is not within the 

province ofthe Commission to interfere with the management of the utility unless 

the abuse of discretion or arbitrary action is established."22 The Joint Applicants 

also object to the ALJ's proposed capital investment condition because it may not 

be necessary for the merged company to make such large annual investments in 

Pennsylvania and no guarantees exist that the merged company would be able to 

recoup the required annual Pennsylvania investments from its customers. (Jnt. 

App. Exc. at 17). The Joint Applicants assert that this would be contrary to the 

Commerce Clause, which prevents a state from seeking a benefit for its own 

consumers or producers at the expense of those of other states. (Jnt. App. Exc. n. 

42 at 17). 

In Reply Exceptions, the OSBA finds that it is significant to note 

that the ALJ concluded that, without her recommended capital investment 

condition, the Joint Applicants have not met their burden of proof under City of 

York. Furthermore, the OSBA submits that although the condition would require 

an aggregate investment of $80 million to $100 million in Pennsylvania's 

telecommunications infrastructure, the management of the merged entity, rather 

than the Commission, would retain considerable discretion in choosing the 

particular items in which to invest and in determining how much to invest in each 

of those items. (OSBA R.Exc. at 15). The OSBA contends that the Joint 

Applicants' arguments are similar to arguments that the commission previously 

rejected when imposing merger conditions in the GPU/FirstEnergy merger.23 

2 2 See Metropolitan Edison Co. v. Pennsylvania Pub. Util. Comm Vi, 
437 A.2d 76, 80 (Pa. Commw. Ct. 1981) (emphasis added). 

^ See Joint Application for Approval of the Merger of GPU. Inc. with 
FirstEnergy Corp., 2001 Pa. PUC LEXIS 23, at 67-68. 
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The Joint Applicants further argue that the ALJ's logic that 

Pennsylvania consumers can benefit only i f investment dollars are spent in 

Pennsylvania is flawed in light of the fact that research and development 

investments made in other states are just as likely to benefit Pennsylvania. (Jnt. 

App. Exc. at 17-18). 

With regard to the Joint Applicants' argument that the ALJ's 

proposed capital investment condition is arbitrary, capricious and unsupported by 

the record, the Joint Applicants argue the following: 

1. The ALJ's assumption, on page 38 of the Initial 
Decision, that the $2 billion in higher capita] spending 
will occur over a period of five years is unsupported 
by the record. The Joint Petitioners argue that the ALJ 
incorrectly assumed that the $2 billion spending 
(which the record shows would be spent "over the first 
several years") would occur over the same five-year 
period that AT&T budgeted for research on a number 
of initiatives. (Joint Applicants Exc. at 20); 

2. The four to five percent allocator calculated by 
the ALJ to determine the amount that the merged 
company should expend in Pennsylvania is irrational 
and completely unrelated to the assets that the merged 
company actually has in Pennsylvania or nationwide. 
The Joint Applicants argue that the ALJ's percentage 
would be meaningful only i f it was assumed that the 
merged company would spread its $2 billion 
investment throughout the country in direct proportion 
to other carriers' nationwide plant in service, operating 
revenues, and/or switched access lines. (Jnt. App. Exc. 
at 20); 

3. The Initial Decision is not clear with regard to 
the total amount of investment the ALJ is purporting to 
require because Ordering Paragraph No. 1 proposes 
that the post-merger entity spend a minimum of four to 
five percent (4-5%) of $2 billion, or $80-$]00 million. 
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in Pennsylvania's infrastructure24 whereas in other 
areas of the Initial Decision, the ALJ calculated 
different allocated portions of $2 billion based on the 
FCC's data on plant in service, total operating revenue 
and switched access lines as discussed on pages 38-39 
of the Initial Decision. (Jnt. App. Exc. at 20).2 5 

4. The ALJ made no attempt to justify whether the 
required capital investment in Pennsylvania is 
necessary or appropriate. (Jnt. App. Exc. at 20). 

In its Reply Exceptions, the OSBA further oppose the Joint 

Applicants' arguments that the ALJ's capital investment recommendation is 

arbitrary, capricious and unsupported by the record. The OSBA argues that the 

ALJ appropriately determined the amount of Pennsylvania's share of the 

investment and the number of years over which the merged entity would be 

required to make the investment for the following reasons: 1) the ALJ began her 

calculation with the same $2 billion investment projection that the Joint 

Applicants placed into the record; 2) the ALJ drew on testimony of one of the 

Joint Applicants' witnesses to arrive at five years s the period over which the 

investment should be made (i.e., the five-year period selected by the ALJ is 

2 4 I.D. at 42. 
2 5 Although the Joint Applicants believe that the wording in the ALJ's 

Initial Decision is ambiguous, it appears based on our reading, in the context of the 
ALJ's discussion on pages 38-39, that she intended that the merged entity be 
required to spend a minimum of four to five percent ofthe total $2 billion dollar 
investment in Pennsylvania over a five year period. In other words, assuming that 
the merged entity would spend exactly 1/5 of the $2 billion dollars, or 
5400,000,000 per year nationwide during the next five years, the ALJ's 
requirement would require that the merged entity spend four to five percent of that 
$400,000,000, or between $16,000,000 to $20,000,000, in Pennsylvania's 
infrastructure. Of course, there is a possibility that the merged entity may not 
expend the estimated $2 billion in equal annual amounts; in those cases, it appears 
that the ALJ probably intended that the merged entity spend four to five percent of 
that amount in Pennsylvania. Nevertheless, as will be discussed below, this issue 
is rendered moot in light of the fact that we will not recommend adoption of the 
ALJ's proposed capital investment condition. 

5(i9771iv1 47 



consistent with the Joint Applicants' statement in their original Application that 

the $2 billion will be spent "over the first several years after closing;" and 3) 

Rather than relying on only one ofthe allocation factors pertaining to 

Pennsylvania's plant in service, total operating revenues and switched access lines, 

the ALJ used all three in establishing a reasonable range of required investment of 

four to five percent. The OSBA further asserts that i f the Commission agrees with 

the Joint Applicants' criticism ofthe required investment period or any alleged 

ambiguity over the amount of investment recommended by the ALJ, the 

appropriate remedy would be to remand the matter to the ALJ for further 

development of the record. (OSBA R.Exc. at 17-19), 

Although the OSBA noted in its Exception No. 2 that it agreed with 

the ALJ that the proposed merger should be approved with the condition that the 

merged entity commit to a specific level of investment in Pennsylvania, the OSBA 

takes the view that the ALJ erred by failing to prescribe an effective penalty that 

can be imposed in the event that the post-merger entity does not make the required 

investment. (OSBA Exc. No. 2 at 9-10). The OSBA opines that the rationale to 

reject imposition of a civil penalty pursuant to Section 3301 of the Code, 66 Pa. 

C.S. § 3301, i f the merged company does not comply with the specified level of 

investment, is not a sufficient incentive to assure that the Company will invest the 

required $16 to $20 million per year in Pennsylvania. This is especially so in light 

of the fact that the civil penalty may not exceed $365,000 per year. The OSBA 

asserts that the Commission should design a penalty commensurate with the $16 to 

$20 million required investment because the difference between the required 

investment and the potential penalty is so great that the merged entity may opt to 

only pay the penalty. 

The Joint Applicants reply to the OSBA's position on a civil penalty 

by explaining that this position ignores the fact that, pursuant to Section 501(b) of 
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the Code, 66 Pa. C.S. § 501(b), the Commission has authority to supervise and 

regulate all public utilities doing business in Pennsylvania. In addition, pursuant 

to Section 502 ofthe Code, 66 Pa. C.S. §502, the Commission has the authority to 

institute "appropriate legal proceedings . . . to enforce obedience" to "any lawful 

requirement, regulation or order." As such, the Joint Applicants argue that the 

civil penalty provisions are an enforcement mechanism in addition to, and not in 

lieu of, the Commission's authority to enforce the underlying terms of its orders. 

In light of the above, the Joint Applicants aver that the ALJ correctly concluded 

that there is no need to prescribe an additional penalty. (Jnt. App. R.E. at 11-12). 

They also note that i f the Commission rejects the ALJ's capital investment 

recommendation, then the OSBA's argument, that the ALJ should have imposed a 

penalty for failure to comply with the required intrastate capital investment, would 

be rendered moot. (Jt. App. R.Exc. at 11). 

Disposition 

Based on our rejection of the recommendation to impose a capital 

spending requirement on the Joint Applicants as a condition of our approval of the 

instant merger, we conclude that this issue is moot. We clarify, however, that 

requiring conditions in this instance is not necessary in light of the fact that the 

proposed merger provides affirmative public benefits under the City of York 

standards. Notwithstanding the affirmative benefits of the merger, however, were 

the record to indicate service deficiencies or infrastructure deterioration to the 

point of impairing the technical, managerial, or financial fitness of the merging 

companies, our consideration of analogous condition would be pertinent. 

Finally, we also agree with the Joint Applicants argument on pages 

17-19 of their Exceptions, that the $2 billion anticipated investment, which will be 

used, in part, to integrate SBC's and AT&T's networks, will benefit Pennsylvania 
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consumers even in those instances where such investment takes place outside of 

the Commonwealth and demonstrates the imminent likelihood of maintaining the 

AT&T infrastructure presence in Pennsylvania. 

For the reasons discussed above, we are not persuaded by the ALJ's 

finding that it is reasonable and appropriate to require the Joirit Applicants to 

conditionally commit to a certain level of capital "Spending in Pennsylvania. As' 

such, we shall grant the Joint Applicants* Exceptions and reverse the A U , 

consistent with our discussion, on this matter. 

2. The OCA's Exceptions 

(a) OCA's Exception 1: The ALJ erred in determining that 
the Commission does not have the authority to direct the 
merged company to divest its duplicative assets to a 
carrier that will commit to compete aggressively for mass 
market customers as a part of this proceeding. 

The OCA supports the overall result established by the Initial 

Decision of ALJ Jones. (Exc. at 2). However, it filed Exceptions to that portion 

of the ALJ recommendation which rejected its proposal to direct, as a condition of 

the grant of a certificate of public convenience, the divestiture of assets to a carrier 

that would commit to compete "aggressively" in the mass market. (Exc. 4-11). 

In this proceeding, the OCA opposed the Joint Application based on 

its observation that the merger of the two entities represented a "significant step in 

the direction of reassembling the old Bell monopoly but without the concomitant 

regulatory oversight." (Exc. at 4 referring to OCA MB at 20-23). In the 

alternative, the OCA argued for the direction that the merger be conditioned on the 

merged company's strong commitment to compete "aggressively" for mass market 

customers in Pennsylvania, or that the merged company divest its duplicative 
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assets to a carrier that will provide such aggressive competition. (Exc. at 4). What 

is of concern to the OCA, is that the ALJ rejected its proposal and provided the 

following rationale regarding the Commission's authority to issue such a directive: 

To order the merged entity to transfer its Pennsylvania 
mass market operations to a competitive carrier seems 
analogous to forcing the merged entity to conduct a 
fire sale of its assets to a competitor. I find that this 
action may be inconsistent with the powers of the 
Commission. 66 Pa. C.S. § 501(b). It is not within the 
province of the Commission to interfere with the 
management of the utility unless abuse of discretion or 
arbitrary action is established. Pennsylvania R. Co. v. 
Pa. Public Utility Comm 'n, 146 A.2d 352, 187 Pa. 
Super. 590 (1958), vacated 152 A.2d 422, 396 Pa. 34. 
See also. Northern Pennsylvania Power Co. v. Pa. 
Public Utility Comm 'n, 333 Pa. 265, 5 A.2d 133 
(1939); National Fuel Gas Distribution v. Pa. Public 
Utility Comm 'n, 76 Pa. Commw. 102, 464 A.2d 546 
(1983); and Pa. Public Utility Comm 'n v. Phila. 
Electric, 501 Pa. 153, 460 A.2d 734 (1983). No 
evidence was provided to conclude that the Joint 
Applicants abused their discretion or acted arbitrarily. 
Because of case law, I find that the Commission does 
not have the authority to implement this request. 

(I.D. at 36-37). 

In its Exceptions, the OCA engages in a passionate defense of this 

Commission's authority to order a divestiture of duplicative assets as a condition 

of our approval of the merger in this proceeding. The OCA distinguishes an 

impermissible interference in the managerial discretion of a utility from the issues 

pertinent to this case. It cites Section 501 of the Code, 66 Pa. C.S. § 501, and Pa. 

PUC v. Phila. Elec. Co., 460 A.2d 734 (Pa. 1983), to maintain that the applicable 

statutory provision and caselaw support the authority of the Commission to issue 
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orders and regulations to assure that the provisions of the laws governing public 

utilities in Pennsylvania are enforced. (Exc. at 5). 

More specifically, the OCA references recent decisions of the 

Commission, citing, inter alia, the Commission's Global Order, 93 PAPUC 172 

(1999), a f f d Bell-Atlantie-Pa. v. Pa. PUC, 763 A.2d 440 (Pa. Cmwlth. 2000) 

(complete subsequent history omitted), and ReDQE. Inc., 88 PAPUC 46 (1998), 

and distinguishes those cases cited by the presiding ALJ, to argue that it is error to 

conclude that the Commission does not have authority to direct the merged 

company to divest its duplicative assets to a carrier that will commit to compete 

aggressively for mass market customers as part of this merger approval. (Exc. at 

10-11). 

In Replies, the Joint Applicants respond that because the record does 

not support any requirement that the Joint Applicants divest their mass market 

assets, the Commission need not address the issue in this proceeding. (R.Exc. at 

7). The Joint Applicants disagree with the OCA's explanation of the holdings in 

the Commission's Global Order and In re DQE as those cases would apply to the 

instant proceeding. (R.Exc. at 8-9). 

Disposition 

The Joint Applicants provide two responses to the OCA's 

Exceptions which we find helpful. First, the Joint Applicants refer to the 

testimony of their witnesses. Professor Carlton and Dr. Sider. These witnesses 

observed that, i f one were to assume a divestiture of duplicative assets, there is no 

evidence of record that would suggest that a buyer of these divested assets would 

face incentives that differ substantially from those that AT&T faced when 

deciding to cease actively marketing its mass-market services. (R.Exc. at 6, citing 
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Jnt. App. Stmt. 3-R, at 8:14-16). In contrast, the Joint Applicants assert that the 

merged company will have greater incentives and capacity to retain AT&T's mass 

market customers than AT&T standing alone. (R.Exc. at 6-7). 

Second, the Joint Applicants emphasize that the merger between 

SBC and AT&T presents no concern about market power. (R.Exc. at 9 citing Jnt. 

App. Stmt. 3-RJ, at 2L11-20). Based on the foregoing, the Joint Applicants reply 

that the ALJ was correct that a divestiture is an unwarranted remedy under the 

circumstances presented in this record. 

On consideration of the Exceptions of the OCA, we shall grant them 

solely for the purpose of acknowledging that divestiture of assets as a condition to 

the grant of a certificate of public convenience is an extraordinary remedy. 

However, it is a remedy which has its basis in express and implied provisions of 

the Public Utility Code. See, generally Bell v. Pa.PUC, also Re: Structural 

Separation of Bell Atlantic-Pennsylvania, Inc. Retail and Wholesale Operations, 

Docket No. M-00001353 (Order entered April 11,2001). However, we find no 

need to engage in a more definitive analysis of the applicability of this remedy to 

the present case based on the considerations observed by the Joint Applicants. 

We conclude that the OCA-proposed conditions, including the divestiture of mass 

market facilities, is ill-advised under these circumstances. 

As a threshold consideration, we agree with the observations of the 

Joint Applicants that there are no market power concerns involved in the present 

case. As noted, SBC on its own lacks the necessary array of enterprise services 

and the national network needed to support a broad array of services and 

customers outside the areas where it is the incumbent local exchange company. 

Although AT&T has had success in the enterprise market, its business decisions 

made its long term viability questionable. (Jnt. App. Stmt. No. 4-R at 12; No. 4-
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RJ at 1-2 (Morrissey Rebuttal & Rejoinder)). The compatibility of the two 

networks is favorable and, notwithstanding that the merged company will widen 

the "gap" between itself and the next largest Pennsylvania CLEC, it would not 

present market power concerns. 

Based on the foregoing, the Exceptions of the OCA are granted and 

denied, consistent with the above discussion. 

(b) OCA's Exception 2: The ALJ erred in determining that 
certain benefits will arise as a result of this merger. 

In its Exception No. 2, the OCA responds to the ALJ's subsidiary 

determinations that indicate there may be some benefits as a result of the merger 

as filed by the Joint Applicants. (Exc. at 11). 

First, the OCA excepts to the ALJ's characterization of the provision 

of TRS, at least to the beginning of 2007, as a benefit of the proposed merger. In 

support of this Exception, the OCA states that AT&T is obligated and 

compensated to provide this service, pursuant to prior Commission Orders. 

Therefore, the OCA argues that this is not a benefit arising as a result of the 

proposed merger. (Exeat I I , 12). Next, the OCA excepts to the ALJ's 

conclusion that benefits of the merger would include: 1) maintaining the status 

quo of competition, and 2) no adverse impact upon.the rates paid by consumers. 

Jn support of this Exception, the OCA states that the Joint Applicants have not 

offered any promises, nor made any firm commitments in this merger proceeding, 

regarding increased competition or lower prices. Rather, the Joint Applicants have 

only offered vague statements and general claims regarding the combined 

company's resources and potential. (Exc. at 12). 
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Disposition 

Consistent with our previous disposition of the Joint Applicants' 

Exception Nos. 1 and 2, we shall grant the Joint Applicants' Exceptions on this 

matter. In making this determination, we are of the opinion that those benefits 

cited by the Joint Applicant, although characterized as general in nature, are 

indeed benefits that may occur as a result of the proposed merger. 

We conclude that the OCA's Exceptions should be denied. AT&T's 

proposed withdrawal from the mass market, a decision which predated and was 

independent ofthe merger, strongly calls into question the continued viability of 

the provision of TRS service by AT&T. The withdrawal from the mass market 

could have reasonably led AT&T to eventually file for permission to abandon TRS 

service in Pennsylvania. By committing to providing TRS service in Pennsylvania 

until the beginning of 2007, this Commission will have sufficient time to properly 

transition to selecting a new TRS provider, should that be necessary. In addition, 

maintaining status quo of AT&T's existing customer base in Pennsylvania would 

be a superior alternative to migrating those existing customers to other carriers in 

the event that AT&T filed to cancel its subsidiary companies' certificates. 

Regarding the deployment of VoJP to the mass market in 

Pennsylvania, the Joint Applicants believe that the ALJ has lost sight of the tightly 

contested nature of the competitive market, where the Joint Applicants assert the 

risks are high and success in not assured. We believe that, on this issue the Joint 

Applicants have not properly interpreted the ALJ's finding as presented at page 33 

of the I.D. The ALJ clearly stated that the Joint Applicants did not provide any 

time frame during which VoIP would be targeted to consumers in Pennsylvania. 

The ALJ did not presume any level of risk or market success regarding the 

deployment of VoIP services. 
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3. The OSBA's Exceptions 

(a) OSBA's Exception 1: The ALJ applied the incorrect legal 
test when she determined that the proposed merger would 
produce some affirmative benefits. 

In its first Exception, the OSBA argues that the ALJ applied the 

incorrect legal test when she concluded that the merger would produce some 

affirmative benefits. 

The OSBA, citing the City of York, and Section 1102 ofthe Code, 

finds it objectionable that the ALJ concluded that an affirmative benefit was 

shown by tbe merger's preservation of the status quo regarding its affect on rates 

and the provision of TRS service in Pennsylvania. (Exc. at 3-8). 

The Joint Applicants, in their Replies, pointedly observe that the 

OCA and the OSBA, in arguing against the status quo as sufficient to meet the 

standards of the City of York, fail to realize that in the absence of the merger, 

AT&T would impose higher rates on its customers, and would "disappear" 

altogether from the mass market. (R. Exc. a 3). They state, "[wjhen the 

alternative to the merger is higher consumer rates, less effective competition, and 

the serious risk of interrupted TRS service, then ensuring that rates will not rise 

appreciably and guaranteeing the provision of TRS services by a financially 

stronger company are clear, affirmative benefits." Id. 

The Joint Applicants refer to their testimony that AT&T's rates for 

the mass market have risen consistently and repeatedly in the last year since it 

made its decision to withdraw from the mass market. It further explains that, in 

contrast to the business plan of the stand-alone AT&T, the combined company 
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will not exit from the provision of consumer services and would have strong 

incentives to retain AT&T's former customers. (R.Exc. at 4). 

Also, with respect to TRS services, the Joint Applicants repeat that 

the withdrawal of AT&T from the mass market could jeopardize its role as the 

TRS service provider in Pennsylvania. (R.Exc. at 4). 

Disposition 

We shall deny the Exceptions of the OSBA consistent with our 

discussion throughout this Opinion and Order. The retention of a CLEC in the 

mass market, where the CLEC, on a prior, stand-alone basis, had a verifiable 

intent to exit this market must be viewed as an affirmative benefit to the public. 

Market considerations determine which companies will enter and which will exit a 

particular market. We agree with the position of the Joint Applicants where they 

explain that, " . . . i f the merger makes it possible for AT&T to continue . . . " then 

its continuation is a benefit of the merger. (R.Exc. at 5). 

(b) OSBA's Exception 2: The ALJ erred by failing to 
prescribe an effective penalty that can be imposed in the 
event that the post-merger entity does not make the 
investment required as a condition ofthe merger. 

This issue has been resolved, consistent with!our discussion, above. 

The Exceptions of OSBA are denied. 
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(c) OSBA's Exception 3: The ALJ erred by failing to require 
the merged entity to flow through revenues from access 
charge reductions to its customers. 

The OSBA advocated that i f the Commission approves the proposed 

merger, the approval should be conditioned upon an agreement that the merged 

company will not seek further access charge reductions until the FCC completed 

its ruling in its Unified Intercarrier Compensation proceeding.26 The OSBA 

further argued that it has not seen proof in the past that access charge reductions 

resulted in "dollar-for-dollar reductions in toll rates." Therefore, the OSBA 

argued that the merged company should be directed to flow through every dollar it 

receives in access charge reductions to its ratepayers. Otherwise, the OSBA 

argues, the merger would lack the "real, quantifiable benefit" that would justify 

approval. (OSBA M.B. at 21-22.) 

The Joint Applicants argue that the Commission, in its 

Pennsylvania-American/Thames Order, previously rejected the suggestion that a 

finding of "quantifiable" benefits is necessary for merger approvals. Furthermore, 

the Joint Applicants argue that the record in the instant proceeding is insufficient 

for the Commission to determine whether or not AT&T's Pennsylvania customers 

are receiving the full benefit of prior Commission-ordered access charges. The 

Joint Applicants note that the Commission is directly addressing the access charge 

issue in a separate pending proceeding in which they claim AT&T has already 

presented substantia] evidence that its Pennsylvania customers currently receive 

the full benefit of prior Commission-ordered access charge reductions.27 As such, 

the Joint Applicants are ofthe opinion that it would be best to address flow-

through of access charge reductions in that proceeding. (Jnt. App. R.B. at 10-11). 

2 6 See In the Matter of Developing a Unified Intercarrier 
Compensation Regime, CC Docket No. 01-92 (FNPRM Rel. March 3, 2005). 

2 7 See AT&T Communications of Pennsylvania, Inc. v. Verizon North 
Inc. and Verizon Pennsylvania Inc., Docket No. C-20027195. 

56977RvI 58 



The ALJ agreed with the Joint Applicants that it would be 

inappropriate in this proceeding to condition approval of the merger on the merged 

entity's agreement to flow through additional reductions of access charges to 

Pennsylvania ratepayers. The ALJ specifically cited to the lack of supporting 

evidence in the instant record pertaining to the reduction of access charges as 

rationale for her determination and insinuated that the matter would best be 

addressed in the pending access charge proceeding at Docket No. C-20027195. 

(I.D. at 37). 

In its Exceptions, the OSBA opines that the ALJ erred by failing to 

require the merged entity to flow through savings from access charge reductions to 

its customers. The OSBA notes that Section 3017(a) ofthe Public Utility Code, 

66 Pa. C.S. §3017(a) does not allow the Commission to order a local exchange 

company (LEC) to reduce access charges unless it also allows that LEC to offset 

the access charge reductions with corresponding increases in other rates. As such, 

the OSBA is concerned that i f the SBC/AT&T and Verizon/MCI mergers are 

approved, market pressures, which might otherwise have forced AT&T to flow 

through future access charge reductions, could significantly be diminished. The 

OSBA argues that AT&T's long distance customers will then be forced to pay 

higher rates for LEC-provided services but will not enjoy any offsetting savings in 

rates for their toll services provided by AT&T. The OSBA also asserts that the 

prospect of higher local exchange rates without comparable reductions in toll rates 

is inconsistent with the ALJ's conclusion on pages 34-35 of her Initial Decision 

that the proposed merger would not have an adverse effect on rates. (OSBA Exc. 

at 11-12). 

The Joint Applicants rejoin that, as argued in their Reply Brief on 

page 11, it is not appropriate to use this proceeding to address "the flow-through 
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of access charge reductions to customers" because the Commission is already 

directly addressing access charge issues in a separate proceeding.28 They further 

argue that it would be unlawful for the Commission to require such a flow-through 

pursuant to Section 3018(b)(1) ofthe Code, 66 Pa. C.S. $ 3018(b)(1), which 

specifically states that "[t]he Commission may not fix or prescribe the rates, tolls, 

charges, rate structures, rate base, rate of return, operating margin or earnings for 

interexchange competitive services or otherwise regulate the interexchange 

competitive services." (Jt. App. R.E. at 10-11). 

Disposition 

We are not persuaded by the OSBA's Exceptions on this issue. First 

of all, as we have previously discussed in this Opinion and Order, and as the Joint 

Applicants appropriately argued on this Exception, this Commission previously 

determined in Pennsylvania-American/Thames Order that a finding of 

"quantifiable" benefits is not necessary in order to approve a merger such as the 

one before us. 

Furthermore, we agree with the ALJ that making a determination in 

this proceeding, to require the flow-through of future access charge reduction to 

the merged company's customers, is inappropriate. As the Joint Applicants 

appropriately noted, AT&T presented substantial evidence, in the pending access 

charge proceeding at Docket No..C-20027195, alleging that its Pennsylvania 

customers are currently receiving the fiill benefit of prior Commission-ordered 

access charge reductions. We also take administrative notice that the OSBA is 

also a Party in the pending access charge proceeding and is also requesting in that 

proceeding that further access charge reductions be held in abeyance pending a 

2 8 See Jt. App. R.B. at 11 (citing AT&T Communicatidns of Pa., Inc. v. 
Verizon North Inc., Docket No. C-20027195). 
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final ruling in the FCC's Unified Intercarrier Compensation proceeding. In light 

ofthe fact that similar issues to those being argued here are also part of the 

pending access charge proceeding, we are of the opinion that it would be best to 

address AT&T's requests for further access charge reductions and the pass-

through of access charge expense savings to AT&T's or the merged entity's 

customers in the adjudication stage of the pending access charge proceeding at 

Docket No. C-20027195. As such, we shall require that the merged company be 

subject to the outcome of any of our directives and determinations reached in the 

pending access charge proceeding at C-20027195. Therefore, we shall deny the 

OSBA's Exceptions on this issue and adopt the ALJ's recommendation, with the 

understanding that the merged company will be subject to our resolution of the 

issues at Docket No. C-20027195. 

I I I . CONCLUSION ; 

In light of the foregoing discussion, we shall grant the Parties* 

Exceptions in part, and deny them, in part, and modify the ALJ's Initial Decision 

consistent with the body of this Opinion and Order. 

IV. ORDER 

THEREFORE, 

IT IS ORDERED: 

1. That the Joint Application of SBC Communications, Inc., and 

AT&T Corp., together with its certificated Pennsylvania subsidiaries for approval 

of a merger filed with the Pennsylvania Public Utility Commission on February 

28, 2005, is approved, consistent with the determinations and discussion 

contained in this Opinion and Order. 
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2. That a certificate of public convenience be issued evidencing 

the Pennsylvania Public Utility Commission's approval of the transaction 

occurring as a result ofthe Agreement and Plan of Merger dated 

January 30, 2005, between SBC Communications, Inc. and AT&T Corp. and the 

AT&T subsidiaries certificated to provide telecommunications services in the 

Commonwealth of Pennsylvania, AT&T Communications of Pennsylvania LLC, 

TCG Pittsburgh Inc. and TCG Delaware Valley, Inc., f/k/a Eastern Telelogic 

Corporation, and the record at Docket Numbers A-311163F0006, 

A-310213F0008 and A-310258F0005. 

3. That the Exceptions of the Parties are granted and-denied, 

consistent with the discussion contained in this Opinion and Order. 

4. That the Initial Decision of Administrative Law Judge Angela 

T. Jones is, hereby, modified consistent with this Opinion and Order. 

5. That the record shall be marked closed. 

BY THE COMMISSION, 

James J . McNulty 
Secretary 

(SEAL) 

ORDER ADOPTED: 

ORDER ENTERED: 

October 6, 2005 

October 6, 2005 
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BEFORE THE 
rEXXSYLVJCOA PUBUC LTlLTnTCOMMISSlON J 

Service Emptoyecs Imemaboful Uoioa 
Local 686. AFL-CIO 

v. 

PhibddphiaGasWorta 

Docket Naraber C-20039160 

ORDER DENYING INTERIM 
EMERGENCY RELIEF 

L PROCEDURAL HISTORY 

On January 8.2003. tbe Service Employee* btenuitoQal Uatan. Loot 686. AFL-

CIO (SEIU or peiftioner) filed wnfa tbe PcansyH-anu Public UtiUty CvaBaaaaa (Canaausiaa) a 

Fonral Cocnplaim (Coonpbira) and a Petition for Issuance of Interim Exnergcncy Older 

(Pednoa), atoag with the Affidavit of Dennis J. Kenney (a PGW Field Collector) to support bocb 

pleadings. Tbe subject ofbotb tbe Complautf and tbe Petition is SEJU's claiin Aat PfaflKk̂ pbia 

Gas Works (PGW) is in vtolitioo of 52 Pa. Code $56.97 by outeourting inbound call center 

fsnctiow witfafn Ac Collections Dî isioo to SCO Financial Systems. Inc. (NCO) as of 

January 3T 2003. Tbe Cocnplantf tad Petiboa were jointly docketed oo January 10.2003.' The 

Prrfripn ITT***** 1 Chirf A*T i i" c : t T r f*Mr I ''^y ***** ̂  fTnwwniMit̂  h» i frtcrim 

Eniefyacy Order that requares PGW to jgirordfitrly ceaae and desist Irom wing noi>-<»mf 4uyccs 

to receive telcphcine calls from i utawwis who have received teanhtttion pectces.*' 

Pwnwnt to 52 Pa. Code $3.3.9, a hearing on the Pcdzioo 

Jarauiy 21.2003 and tbe natat was assipied[tbtbaf̂  

was srhrrtnlcd for 

1 •'trrglit rr i T~ J "Ti~t m T i up ^ T*f" P^" J -Hi t r r i II II 11 - Prtfira fir n Pn toiinf 
Order toiwifii^ 0*mni n i i^ of CoHectfaa Gdb or, m Ac Atermtivc. W M R T «f S2 Pa. Ooilt 15657. 
TW rctitxn. (Sacfcdnl P-O0G32OIS, is natpvt of ibb procccdiqf abtaagb *t does jeeaii 



, On ianuuy IS. 2003. PGW filed an Answer to the Petition (Answer), along with 

the AfRdai-rt of Randy Gyvry, PGWs Vicc-Prcside&t. Customer AfGurs. 

Tlte hearing «asbeM as scheduled oo Jviuaiy 21,2003. Both pattiet. represented 

by counsel were prescnL Pcmiaacr SEIU presented tbe testinwny of two witnesses wbo 

sponsored ODC szatcment and one exhibiL Both of these witnesses were PGW cnrployces sod 

uruon RprvKntau^rs. Dennis Kenney is a Senior Field Collector and appointed union 

rtprcscBtarive for Group 10; his AfRdavit was admincd into the record *& PGW S L I. James 

Lennox is Senior Customer Service Representative at tbe Geimamown District Office and 

appcamed union representative for Group 12. He sponsored SE IU Exh. 1. tbe contract between 

PGW and NCO. PGW presented tbe testimony of two witnesses. Tbe first witness. Wilttam 

SuQivan. it csnployerf by PECO Energy Company as Drrector. Accounts Receivable. His 

Affidavit was admitted into the record as PGW S L 2. The other witness was Randy Gytrry, 

employed by PGW as Vice-Prestdcffl. Customer Aflatn. His Affidavit was admitted into tbe 

record as PGW St. 1 and the aruchments were admitted as PGW Exhs. RG-1. RG~2 and RG-3. 

A transcript of 110 pages was produced. 

Because of Ac extremdy short time period allowed in 52 Pa. Code 153.7(b) for 

preparanon of this Order. i& aTtl as tbe separate certification ofthe material question concerning 

tbe denial of the requested tehef rcquind by 52 Pa. Code §3.10<bL my discussion is ncoessarily 

abbreviated. Thia should not be taken as evidence that any position or argument presented by 

cither of die parties Has not fidly considered. 

Samrntrr 

As disfimcd in more detail below, there is no question that the Pctmoo must be 

denied. SEIU has failed to meet its burden of establishing each ofthe requuements set forib in 

52 Pa. Code $37: 



JPusC the ripfat to rdief bis not been rgaMishnd as (I) pcxitiaoa SEIU has no 

fT-wv̂ n̂  to bring this Pctmon. Il cannot represent tbe general public interest or readgrtia] 

cuooroen. is not aggrieved, is not itself a residential customer, and the Commission cannot 

aAbesfr labor or employment manecs; (2) PGWs outsoorcmg does not coosdhne a violation of 

£56.9?, as no defirdtkm of the term "urility employee" is ewtfained in tbe Connmssaon's 

rrgubtions. tbe Conxmiisioa is au-are tint other utilities outsource this functioa, and snch a 

finding is isconsiscent with the Commissxm's own assessment of tbe limits of its raahbng 

authority over a utilny's management and operational decisions. 

Second, there is no need for immcdiaic reh'ef. There is no emergency, defined by 

52 Pa. Code $3.1 as "A situadoo alnch presents a clear and present danger to Hie or propaty ior 

which is uneootested and requires action prior to die next scheduled public utility meeting."* 

Thud, there has been no showing of irreparable harm. SEIU presented no 

evsdcncc that, absent intenra emergency rtliet PGWs custovnen will be improperly tenninated 

or subiect to onenxu and unproper payment anangements. Until that proof is provided, there is 

no injury to snyaac. 

Founh. there has been no showing that the relief requested is not jniurious to tbe 

ptihlic interest. PGW claimed that to gram ibe relief requested wouid cause it to incur mhsraDbal 

xddmona] expense' and woeJd resnh in lowcnd collecoofl activity. While there was some 

questron as to the analysis presented by PGW in Exh. RG-3, which is attachment C to Mr. 

G>T>ry"s Affidavit, it is beyond dispate thai n would be disreptive ID PGW's operarions to upset 

tbe sxamsi quo. There was abaohndy oo evidence prrsexned that aay customer has tecerved 

inadcqtiaie service as the result of tbe outsourcing and therefore DO evidence to sustain a 

conclusion that tbe sroadaon should be changed 

It should be noted thai I am not addressing PGWs mntmrion thai Secdon 56.97 

is not applicable to PGW prior to September 1,2003, as it is not necessary to do so for resoluxkvi 

of tbe Pennon, and I don't have sufficient time to address this issue thoroughly-



y : Thefy&Mc OriHty Code, 66 P»!CJ. 5332(a), placet ibe burden of proof upon tbe 

jKvptjaax of n rale or order. As the {niponent.of a rale or order, pctitiotyrr SEIU has ihe burden 

^pioof in das inaster puzsmor to 66 Pa.CS. «32fal: Peisd V. PtenrtrvN f̂ft P g m ^ Idfffr 

C^CHO. C-J0p924683T ITO Pa. PUC LEJOS 45 (March12, W3). 2 

Tbe issue raised in tbe Petition is that PGW is violating 52 Pa. Code §56.97 by 

outsourcing certain call center coDectioo functions. That regulation states in relevant part: 

(a) If, after issuance of tbe tnhia] tcrminanoo notice and 
prior ID ihe actual tenninatioo of service, a ratepayer or oceupanr 
contacts die . utility cooccnung a proposed tenninanon, an 
amboi ued ontity employee shall fiiPy explain: 

(1) The reasons for the proposed termuiaiioo. 

(2) AH available methods for avoiding tennination 

The rcgubnon goes on to state tn $56-9700 îat "The utility, through its 

caoplayce. shall exercise good fiuth and fair judgment in acemptmg to cmrr into a reasonable 

settkmeot or payment agreemcst. 

The regutaboos promulgated by Oe Commissioa six 52 Pa. Code 53̂ -3-16 pennit 

the filing of petitions for tmerim emergency orders. Specifically, 52 Pa. Oide ̂ 3.7 provides that 

a pf aiidiug officer may issue an interim emergency order upon fiodmgliur tbe foDowing exist 

(1) Tbepetiticoer's right to relief is dear. 

(2) The need for relief is immetfiase. 

(3) The uyny would be inepamble if relief is not granted. 

(4) ThereHefreqQestEdBBotmjnriocstotbepQbfc 

A copy of iMx dcos>n s MBKiisd «a Appxadrx 1 to PGWs Aotwcr. 



These fHcxajuiiiict for relief are cumubrtivc; all must be met for tbe gram of rcHcf 

: aad tbe faiiure of apetmcjocrto pnyve any ooe of tbemcpnipcls the dtniaJ of sncb rriief Cnnr^ 

MiTt Xaociates r. Damhin GiowGdated Water CdtntMPv. 0-00934810, 1993 Pa. PUC LEXIS 

90, "4-5 (April 16, 1993). Tn addmon, the Comrotssioo has staled that the standards thai govern 

'. mtmro emergency lebef are sabstantially similar to the standards that govern prdimimry 

iiytmetions in csvU pcoMe^i^ and that a pre^^ 

of relief which is to be granted only in die most compcUifig cases.** $£& » dted in PGW's 

Answer at fit. 19. TJS Brofceragc & Co.. Inc. v. Hartford Canahv Insnrance Company and 

IWrman Company. 45 Pa. D Jt C 4th 1; 2000 WL 1060645 (PaJComJPL) (April 24, 2000}; 

GpndiesOlde Fadaon Fudee CoL v. Kuiros.408 Pa.Super. 495,507 A2d 141,144 (1991). 

In the instaiA proceeding, there is no real factual dispute, other, perhaps, than die 

cost analysis presented by Mr. Gycry. As explained in PGW's Answer at 5-6, PGW provides 

call center functioos within two of its operating units. The first is the Customer Service Call 

Center which is dedicated to handling all call center ftwrtinps outside of tbe colkcaoas fimcoon. 

The second is the CoUectioos Dniskai which includes a call center functioa specifically rdaied 

to collections activity. The Commission issued several orders (Tentairvc Order entered April 20, 

2001 and Order entered June 13, 2002) regarding tbe c4B center subecntrador issue at Docket 

No. M-00011464 which focused entirely cn the Customer Service Call Center and did not 

address die call center fimcxipas within the CoUecdoci DiyisicxL Tbe Coaunissioo PGW 

to mamnrin an "80/30** standard (80fo of non-emergency calk answered wiflrin 30 seconds) and 

to consider use of outside: axxtracton if it was unable to mahttain the standard otberwisew 

According to PGW, in order to niaintafu die stmfaid and to iruprove collectioas, 

it detennined that addtrional resources needed to be devoted to ihe Custuno- Service CaQ 

Center. As staled in its Answer, citing Mr. Gryory'i Affidavit (PGW St I). PGW determined 

tbat outsonrdsg of ihe habdlisg of iubocod ooOectieB calk was tbe most efficient and effective 

means of maintaining reasonable utilily service, as the PGW employees currently handling those 

calls in tbe CbDcction Call Center could be reaisigncd tn the Cnstmer Service Call Center, and 

the field coBccton could rcmaco in ibe field. TV. 61-62. 



.As explained in Mr. Kensey's Affidavit (SHU St. l) f lennhwttkvnooccs that are 

. given to costomos by him and tbe other Field Collectors icstroct enszotoets to call a pamailar 

telepbooe ntnnbcT (215-235-1777) to make payment auangeutqas. Prior to January 3, 2003, 

these calls (to the Cofkction Call Center) were bandied by PGW employees. On and after 

January 3, 2003, these calls are being antomaijcaDy transferred to NCO. As tbown on SHU 

Eih. 2 (the PGW "SCO contract), tbe coooact between PGW and NCO runs from January 3, 

2003 through Fefacuary2S, 2003. 

SEIU witness Lennox testified tbat when tbe union was informed of tbe 

company's intention to outsource, h presented a counter-proposal to PGW to address die 

company's desire to increase collecooas. Tbe four ekmans Of this plan involved: (1) fill the 

four vacancies in the CoBecnoo Call Center; (2) transfer twelve field collcctoxs into the 

Collection Call Center fbr the duration of tbe winter moratorium; (3) use management and 

supervisory personnel in the Collection Call Center; and (4) extend tbe employment of 

tanporary employees. Tr. 13-15. PGW witness Gyory testified that tbe company rejected the 

uniofl's proposal for two reasons: (1) it was not cost-effective, and (2) h would take too long to 

Tamp up." in terms of trauung. Tr. 58-64. 

C. pirfrttoRttof 

SEIU must establish due its right to ralief is dear, pursuant to 52 Pa. Code 

§3.700(1)- SEIU asserts that Sectkn 56.97 is dear oo its face, and Oat tbc.Comnussimi m 

Several cases has determined that **tbese responsibilities cannot be delegated to outside 

contracsois." Pctmon. *\4,5. The cases it cites are Johnston v. Peoples Natural Gas Co„ Docket 

So. C-00935240 (March 6, 1995) and Josenh v. Eamtahle Gas Cor. Docket Net C-0001531?, 

2002 Pa. PUC LEXIS 7 (Mareh 16.2002). 

For die reasons explained in PGW's Answer and rfic^*^^ here, SEIU has biled 

to establish that its right to rehef is clear. 



8 
1. Scmdintt 

SIEU lacks stanftrng The Commissioa may pot gnm a pedooD for iotKrim 

cmctgcocy relief unless the pemiomng party has staulicg to hring die claim. As it staled in 

BeiseL smtm at *9: 

h is we&-sctded in the law that staodmg requires a dtrcct, 
unmexhate and SDbstantxal interest in die pfocccdxng and tbcic must 
be a causal namrrrinn between tbe act cooaphaned of and any 
harm. Cotnmopwcafth of Pennsylvania. PmmyYlTfM r x * t r " 
Commission v. Pcnnsvivy^ PrygTmcnt of Etnimr»Tff*nl 
Resources. 509 A2d 877 (Pa. Cmwhh. 1986). Funbcnnore, Oe 
principle dot one does not have e*™Ain£ merely by asserting the 
common mloest of all citizens in proctcring obedience to die law 
Kes behind die traditibnal standing reqniresnent that die wonld-be 
"aggriercd" party must have an intCRsr which ts "pecumary,' and 
"substantial.-* Wm. Penn Parking O m e . toe: et al. v. Citv 
Pm5burgh.46*Px 168,346 AJ2d 269(1975). 

. . . As articulated by the Pennsylvania Supreme Court in S i g n 
Chib v. Hanman. 605 A i d 309 fPa. 1992): The essence ofthe 
standingrequirement as articuJated by this; is that: {alphdmiff... 
must allege and prove an interest in the outcome of Ac soil which 
surpasses "the common intaest of all citizens in procuring 
obedience to die law. . . To surpass die mniiftp interest, Ibe 
interest is required to be at least mbstantial, direct and 
amnediate.** Upper Bucks Coanlv Vocanonil TfThmml fclrrtf 
Fxhffnrion Assoctatirai v. Upper Backs County VftftfHfflil 
Techmd SAool Joint Committee. 504 Pa at 421. 474 A-2d at 
1122. 

Tbcrcfore. SEIU cannot acquire standing merely because it alleges that PGW is 

violating one of tbe Cbfnmission's regulations, h has alleged no mtttesi which is Substantial, 

direct and immediate- nor has H shown tbat it is itself aggrieved by PGWs outsourcing. 

Nor can SEIU daim standing by asserting that it ia aitciupung to safeguard ifae 

iutcrests of PGW's customers. Tbe Pennsyhama Qanmooweahb Court lejtued a pasty's 

attempt to represent and btigafie the concenss of third parties who tbonsdves bad the opportunity 



• 

lobe beard. In Mt fr i**^ AssociafioB v. Pa. tVC. 746 A^d 1196,1200<Pa 

Carwt*. 2000). PEGO Ennjy Cocnpiny challenged an order of (fac C^mmissioQ On flte grounds 

thai it violated the privacy ngjtt of PECO" s castomers. reCO averred no ham *> itself or any. 

xfirtd, muDoiiatt aoi subsantial interest of its own in ibe diaUenged action: In finding tha 

PECO lacked stmdmg. tbe CuuiUHMi miMi Conyt held: 

PECO does, not asset! ftat the dtsdosnie. wfll spar miifrirtiiion nod 
ni PECO. Ratber PECO allegedly snacks cau 

ibe PtKTs Fiottl Order on ibe ground that its customers* rigfcCK 
were not fully rr̂ xn to! We are mipf raiartcd PECO does not 
represent tbe interests of its satcp̂ nen, A oartv mav not claim 
sondmg to «iriffnr ftff rights of a ttrird namr who has the 
IMMM tunitv to be heard. 

§££ atet* Pleasant Hills Construction Company. Inc. v. Pufafrf V»ffiyriym 

îttK r̂ip- nf Pittsbm ch. 782 A2d 68.81 (Pa. Cmwhh. 2001). 

These decisions clearly apply to this proceeding. As set forth in tbe Pctmoo X 

«J13-15. SEIU is seeking to protect tbe alleged rights of residendal customers under Chapter 56 

of the Comamsion's regulations. Clearly, those customers have tbe opportumty to be bcxrd by 

tbdr C7wn actions or thnn^h Ac Office of Consumer Advocate ("OCA"), their statutory 

rcptcscntanve. 

Nor is standing coafened by SEIU attempting to promote die interest of lis 

umubciv. If SEIU is appearing in its capacity as a union, then tbe issue is not within tbe scope 

of tbe Commission's jurisdiction. Cnnmnyhâ  v, P»"|wWfi Ugftfl CffflUMIlY. C-00968286, 1997 

PA LEXUS 72 (November 25, 1997) cmng NAA-CP. v. Pemsvh^nia Pnbtic Urilitv 

Commissiop. 290 A. 2d 7W (Pa. Cmwlth- 1972) and Mevtrs v. Pennsvh-ama Public Urilitv 

ComnrissioQ. 65 A 2d 256 (Fa. Superior 1949X ClWJbilc the Commit i<ai*s powen are 

considerable, fliey do not inchade plenary power over a otOity's employtpcnc piauicefc7> in fact, 

SEIU witness Lennox testified that the union baa filed a grievance concerning the outsoMcing^ 

issue here. Tr. 38. 



FiruJly. saodms cannot be. oonfemd even i f S E I U is appearing in its capacity as 

a cttSBxncr of PGW. It is not a rrswVnrial costocner {Lanox . Tr. 33X and tbe provisions oT 

Cbaptsr^56 *>not apply. 

. - Since SEIU. has fafled to establish standing to present die Pcdrion, it has failed to 

susxaia its burden set forth in §3.7(a) and ihercfbre iatexim emergency relief sbotdd nor be 

granted. In an effort to be tbofough, bowevtr, I will <£scuss the rrmainrng rlftnents of 

cmugmcy relief, although h sbcold be noied that this diwrnwan is pmely obiter dictum. Even if 

it is determined thai SEIU has established one or more of the remaining elements set forth in 52 

Pa. Code $3.7. die Petrdoo srill must be denied as each and every elexnent most be satisfied. 

2. Application of Section 56.97 

As noted above. Section 56.97 does cemam tbe phrase "amhorized urilny 

en^loyee."' Their is no qucstkm fiiat '̂ >ne of the ii&ound caS functioos nixich PGW has 

outsourced is the inbound calls bctfteai issuance of a texnuDatxm notice and actual service 

lamination"* wfcich are the subject c f §56.97. PGW Answer at 16. 

While, on hs face, this subscctioa may appear to suppaft a finding thai PGW is in 

violatioo (assuming SEIU bad standing, of course), it docs not support any conclusion that the 

pedti oner's ngbt to rdief ts d a r . 

Fizst. thexe is no definitkm of tbe term "utility employee"' in tbe rcgalMicB*. As 

indicated ia Ibe Gycey Affidavit 012) and his testimony at Tr. 1(0-104, with the Cocnmtssioa's 

full knowledge, other nu^or energy utilities hi Permsyhrania are ounotgcing dus fiaoakm, (and 

ba>T been for years) witbout a waiver of the regulatioa. ID Act. PGW witness William Sullivan. 

PECO's Director of Acconms Receivable, testified not only ttiat P E C O uses NCO (and otter 

vendors) lo provide exactly the semce at issue here, but that B C S is "wcB-aware" of this 

outsourcing. PGW S L 2,13 fTor sevcial yean, PEOO has mod independent uuuiaduts to 

dtschvye several of its obligations under Chapter 56 of tbe Coouussion's tegnhrirwn, fa^fcyfeig 

52 Pa- Code S a l e n s 56.91-57_9&.-); Tr. 53. 



: S c r a d ibo$e casta, datd by S & V do ikk iraffieti ^ podtiaoL These cases arc 

--"^hrtm v.'.Peobto"Kimaai G i s C o , Docfca No. (IhUdi 6, 1995) aajd JjaalLv> 

j F ^ f f j t ^ f i ^ C o ^ Dodcct Npu 2002 PJL PUC L P Q S T(Mncfc 16,2002). SEIU 

rttiet cd p n e obrax dicu, asin nedfacr case oted is Secocb 56^7 direcdy at issnt fat &faQfiQfe 

die Aitoiiuivuapve Law htd^c fincvl flna tbere was DO iwhcion of f56.94. as ibr ntflity vsedits 

own effipioyecs. Is I s S S A A c same AdsunistraDvie Law ludge foood due tbe utifity bad 

soldered umlr Tyrr Tmi r r trfirrrf ^ v^n-mr ff;**rtfy " ^ n * - ^ In both cases, tbe 

A L T s decision became final pnrmacr to 6 6 P a C ^ 5332^1) wttbott specific Co asewn 

idapam tbe decisioa b is famtoia iiral tb« obiter dioam b not cocaToUmg in any jndidal or 

qossv^ndkial decmaoL and ibe dkxa is tbese decisions sbonld be asaifned even less wdfbt as 

^ . I W J M M A jaenotdisectfyiiikfcjiatDifaeisniejMeiieaaed m this proceedipfe. As PGW states 

in its Answer ae 18: . 

A J to jcbaffiR the daic-day potice innniH inoa k not at issue- A s 
to Josmh. as demonstrated in tbe Gyory Affidavit, PGW is and 
will coorrooc to nfcpjtuau pi^mua amofemeecs with customers in 
comphaoce with aQ applicable imjniiiinf Ott betweui tbe 
ternxiznnoo notice and actual imiiitm'fri* Furtbetinort, at all 
times, rvpresentatrtrs ncgotuting payment aiiai^pLiuents no 
P G W s behalf will be fiilly trained iqpuJiug alt apfAcable 
regolatoty mjua uuctaifc. inchiding P G W s tariff and B C S payment 
arrangement guidelines anil be tmder the supervision of -PGW 
in mgrment 

As explained by PGW in its Answer, die diets menrinnnd above is 

with die Cotnmissuxf s own arnculated position rmr^mi*^ puooureing of utility ftnctwna, 

tnrhtdirg those wbicb cequue customer contact. Tbere ate numerous decisinm. dtsowaod in 

pGW*s Answer, in which utilities were penm'ntd io ou tw i ix vatums flmcnoos m approfrasc 

ntuaDOM. The Couumaiian's stated policy is that st wffl permit tmlaiHiii iiig of aS cutfianrr 

.service.fimctians unless it finds that the uabty has abused its discrenoa. ' Euiibeuuure. fte 

C m n u n V ^ has detmnined dot utility subcontracting is an a^toptiata utility nwnigrrnmt 

<kciskm as long as the contractor reniains under die ifitect styervision and control of the utxbty 

and maintains adequate safeguards to assure that tbe public safety is not threatened. 

10 



For europle. in Mover v. PECQ Energy Company. C-00003I76 (Janiiay24. 

2001 (a copy of which was aoacbcd to P G W s Answer), Ac Comndssioi stated: 

We are remioded tbat absent a fading lhat a utility Ins abused its 
maqtgena] dtsoedoo aad tbe public inscrcst baa been adversely 
aSccrod. the Cbttmusiba's power to mtavene in the imcraal 
management of a pobSc utility is hmittd fMetnmolitan Ednoo 
Co. v. Pa. P . U . C 437 A.2d 76 (Pa. Cmwhfa Ct. I W ) . The 
Commission has previously addressed die issue of wbexber a ucliiy 
may retain ottsrde vendors - cootracton lo provide a particular 
service such as meter reading. We bekf tbat where it is 
demonstrated tha die service provided by ibe ouxsade contractor is 
adrqaare and teasoooUe to meet tbe needs of the public that die 
contractor remains under the supervisioo and control ofthe utihty 
aad that the utility maimaim arinqtntr Mfrgiianfa and public safety 
is not threatened, die Commtssicn win not mtcrvajein tbe utility's 
decistoo to retain an outside vendof^coottactor to pnTvjde a 
partknilar service. CwPWlrifflP v T?WVnPT LlffNi Companv. 
Dockct No. C-00968286. 1997 Pa. L E X I S 72 (Order entered 
November 25, I997>. 

There is no question tha die Commission there interpreted tbe term "utility 

company personnel- contained in 52 Pa. Code (56.12 to include agents'or subcontractors under 

tbe arilit>"s direct control and sipovisioa. S s alsot Rc: The Cumiauiny for Service with 

pennes-fac^ Docket No. M-00960S01, 1996 P a PUC L E X I S 143, *14 I where the Garamttfion 

permitted a upbty to outsource customer coutaci ftmctions subject to "safeguards thai require tbe 

uolity to immediately and coosisteotiy monitor die activities of Bermcx. - In Gaige v. A T A T 

Communkatiops of Pcnnsvhanta. b c ^ Docks No. C-00981211. .199 Fa. PUC L E X I S 43. *20L 

A c Commission stated: " V c also agree with the A L T s oonduttoO that Bermcx stands far the 

proposition that it is tbe responsibtlity of the Respondent to ensue reasonable service, tncbding 

its employees and cootracton."' 

Similarly, m f ^ i ^ i n T. PftmCTDfl f iftff f m ^ i C-00968286, 1997 PA 

L E X U S 72 (November 25, 1997)*, ibe Commission th'sctiticd die fazats of its aiubmity to 

A copy of dss deeisian is mcfoded in Appendix 3 to PGWs Answer. 
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imencuc tn a utility's nunagaDcot and opaaootnJ de 

coonactocs: 

specifically the decisioa to utilize 

Further, AU Cothctt extensively discussed Peoples Cab Compaqy 
v. Pa. P.U.C^ 185 Pa. Sopenor CL 628, 137 A2d 873 (1958) 
(Peoples a Peoples Cab Cotcnanv v. Pa. P U C 216 Pa. 
Superior Q. IS, 260 A-2d 490 (1969) (Penples Cab ZD, fir tfe 
proposition thai tbe focus of the GnnimuRai'fc jaqaay witb 
respect to a method or plan or opnabon xoast be on tbe quality of 
service rendered to the public resulong from the chosen method of 
operation; and. while the Commission's powers arc coosidenbic; 
they do. not include plenary power over a uttfity's employment 
practices. (U>--P- 12 citing ^-AACP. vl Pa. P.U.C. 290 A 2d 
704 (Pa. Cm^hh. Ct 1972) and Mevers v Pa. P.U.C 164 Pa. 
Superior Ct. 431,65 AJW 256 (1949). 

The Commission wen* on to conclude thai, absent "factual undcapumings' 

regarding quality of service which threatens che public safety, the Commissksi does not have 

enabling autbority to intervene in- a utility decision to utihzc contnetors for utility functions: 

Consequently, we agree witb the AU that caselaw oo this matter 
cmpomios the Commissioa to imcrvene where there is an 
appropriate nexus between the use of managerial discretion by ifae 
uufaty in an arbitrary or caprickms manner, or where otbenrise 
la»^I managerial discretion has tbe. pntrmial in adversely aiHl 
schstanciaily affect Ac public interest. Sec FhiFyiffohia Elcaqc 
Conroanv where the Commisnoo refused to register securities far a 
transaedba wtscb could aflcct the foancsal stability of the utility. 

Based upon our review of the Initial Dectsaoo. ibe Con̂ )Utnaot's 
Exceptions, aud tbe Reply Exccpoam of ibe B**fMiHfrin. we fad 
thar the Con^bmant las not provided any evidence of sbnse of 
dtscrenon or managerial fiat 

bi conchiskni. SEIU did not establish dot its right to rdief is clear, as required by 

S2IVCode$3.7<a><U 
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Di ^i^rf tor Immediate Rrfcf 

pmpose of Sectioo 56.97 B to protect midcDiu] LIBWUCB facing tetimsatioa of savice.. . 

Each day ifaai PGW is pcrmmcd to. violate the nsaladon poses a direct threat to the ability of 

certam luiJrntiil cttstoners lo iccove ibe type of ftxr and re^wftsible service that PGW"* 

In addressing- this criterion, the Conumsnon considers u-boher an "emergency 

exists which wooJd justijy issuance of an interim emergency order. Tbe Cocnxnsskjo expteiped 

this m Ĥ g Ancle Di^TThmTT, ?pc v. BeU of pEtmciavna Docket No. C-W954817.1993 

Pa. PUC LEXIS 212.-3. n2: 

Emergency Orders pursnani to 52 Pa. Code $32 are ex parte 
orders whose issnance authority is restricted. They are only issued 
in response to an emergency wherein tbere is a clear and present 
danger to Hfc or prapeny or ia a matter which is uramtestcd and 
requires actioa prior to the next u hfdulcd p"*hc mcettog. An 
Intttrm Eroogency Order ts an interidentory Order issued by a 
presiding officer wfaicfa is mwnrdiatriy eflectrve and ^nots or 
denies injuoct̂ feiriief daring ihepiiivWnryofapcoceeJmg, (See 
52 Pa. Code £3.1, emphasis added). An Interim Emergency Order 
rapuxes a showing cif impanble uffwy. [Crtabonsonsttod] 

Further in due dedsioo ct * 10-11. die Commissioa noted that -emergenc/* is 

ddtaed by 52 Pa- Code $3A as follows: ̂ 'Emergency - A sztuanoo vhich presents a dear and 

presem danger to lift or property or which is HIM uftrOfld and requires actton poor to Ibe next 

scheduled pubbc uti l ity meeting." 

SEIU has noc estafattsbed that there is a dear and present danger to life orpropaty 

in any respect Tbe stinnurui in the Petition concermng tbe adequacy of service being provided 

sbouU be discgankd for several reasons. First, as eapUined above, SEIU has DO standi^ to 

make such a qarrmmr and sccood, tbere is no record evidence whatsoever » support tbe 
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conchmoa dm only PGW empiaytx* an render adequate service; As noted by PGW in its 

Answer tf 21, this type of rwwirrnrinn has previously bees rejected by tbe Coosmssion, 3n 

CunmndggD. supra «c 22. ifae CommttsioD sated: find that the CampUinant's arguoieni is 

based solely on his contenooa dot he is safer with die eznployees of Duquesne pufiauiiug the 

meter cbanje oa his property instead of those of an outside contractor. We Sod this cootmrion 

u>be contrary to tbe iacts of this case."" 

Petmooer SEIU asserted dot MX) employees "*were permitted to stair »oik~ 

prior to completion of criminal had r̂ound checks, causing a ride of barm to PGW's cussomerr. 

"̂ tbcy are dealing wiCb people's bank accounrs, credit card munbcrs, social security number, 

things of that nature.** Lennox, Tr. 18-20. This was coovincmgly rebutted by Mr. Gyory's 

testimony thai background checks were completed on every NCO employee prior to those 

employees beginning to interact with PGW's cusawncrs. Tr, 56-57. 

Also, in texms of adequacy of service, it appears that the quality of service may in 

(act be enhanced by the use of this outside vendor. First, the texms of the contract (SEIU Exh-1. 

Exh. .VI. 55, Tr Lennox, Tr. 42) require tbat each employee be monitored five times a week. 

Mr. Gyory stated that while tbe company tries to monher its Colleclwn Call Center employees 

six tunes a mooth. that is not always done. Tr. 63. Also, if an NCO en̂ ployce is unsatis&ctory, 

PGW docs not have to do anything other than request tharftat pxtiadar employee be ranoved 

from the PGW project- In fict, this happened once. Gyory, Tr. 57,63-64. 

In conclusion, SEIU did not establish that the need fbr rchef is immediate, as 

required by 52 Pa. Code SXTTalp). 

E . Irreparable Harm 

Tbe third element which most be esobJisbed by SEIU pursuant to 52 Pa. Code 

$3.?(iX3) is that "ibe injury would be incparablc if rdief is not granted.* SEIU m its Pentioo ar 

*J4 claims that "Tf a customer's service is terminated, or tf the customer is required to enter into 



so oaaoos pajmcnt anangrrocnt to ictaio service tbe tneonyenience and financial barm to the 

amocner caxsmt be restored sxmpiy by tbe subsequent issoance of an order.** 

Even if SEIU bad stmdmg to make sncb an aiguincat oa behalf of PGW's 

residential customers, there is no. evidence that any customer has suffered a y harm whatsoever 

as the result of PGW's decisico to outsource this limited CoHecnoo Call Center ftmcboa. 

Ip conclusion. SHU did not establish that the injury would be tmpatable if relief 

is not granted, as requtred by 52 Pa. Code S3.7(aX3). 

F. p«.hHeIttferesl 

The final dciocnt wbicb must be csrahfishrd by SEIU pursuant to 52 Pa. Code 

s3.7(aK4) is that "The relief requested is not mjuhons to the public intercst.M SEIU in its 

Petitkn at 1̂5 states that tbe relief requested is is the public imerest because "die action of 

PGW. to allow non-employees to deal with customen fiKing tenrumuioo of service* is emmary 

to tbe public interest and-in direct violatioo of 52 Pa. Code 556.97" 

I find that SEIU has failed to sustain its burden of proof witb respect to this 

dement. ]t is not in i e public interest to force PGW to tenmnate ns contract with NCO for 

numerous reascats. First, it would be upscm'ng the stsms quo. As there has been no evidence of 

any customer receiving inadequate service, there is no reason to do this. More importandy, it is 

unlikely to enhance the level of service cumndy provided. While tbere ts wme question as to 

exxtiy htm- much money PGW is saving, tbere is no doubt tbat its decision to replace the 

Collection Call Center employees moved to tbe Cnsuiser Service Call Center with NCO 

employees, rather than its own employees; is reasonable and cost-efTecthe. This is especially so 

when it is considered that tbe result would be to replace trained NCO employees witb PGW 

employees who would need to tecem additional training Tr. 59-60,100-1OZ 

AcMan?. lesxJc&tial 
Aevixrnol«fl«otEd. Tr 5647 

notices daring tbe wtinim 
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:$aM jnoceeding. 

i Pnn^* - A. ymfjiL fee bmrica of proof mtfe p>bca><Kog fa 

vpoo petidoocr P t H - frwrn^1^^'"^^^ C-O0924683,1W3 ft^ 

PUC LEXIS 45. 

3. Petmooer SEIU fwded to suslian ia burden of ptoot 

4. Tbe r-r.;.>..^.,i. for issuance oC an imerim emergency order ire 

contained in 52 Pa. Code §3.7. 

5. TbescrequinmtenUKCcimiuIstive. All must be met fcr tbe grart of relief 

^Aefahneoftpctitkmertoprovrinyooeoftbemcoa^ CDBtt 

m a^nciates v, V r i * ^ r ^ r f ^ m ) W ^ T ConiMPV. C-O0934S19, 1993 Pa, PUC IEXI? 

90.*4.5.(Aprill6,iWV 

6. Poitkner SEIU Iscks staffing iatto pi uceedir^ 

7. Pttitk^ SEIU dM not cstablisbtta its right to telirfn 

by52Pa.Code53.7(a)ti> 

g. : Petitioner SEKJ cfid not estsbfc* Uarfre eeed fee refieaf is iramcdiiie. as 

ropind Iv 52 Fa. Code |3.7(a^2). 
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