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INTRODUCTION


		A property owner filed this complaint alleging that the rail-highway crossing located adjacent to his property was unsafe and should be repaired.  This decision denies the complaint but orders that the bridge carrying the roadway over the railroad’s facilities should be removed.


HISTORY OF THE PROCEEDINGS


		On April 15, 2011, A. Edward Schwartz (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad (Railroad) and the Pennsylvania Department of Transportation (DOT).  The Commission docketed the complaint at C-2011-2237486.  The complaint alleges that the bridge carrying S.R. 4009 over the facilities of the Railroad is unsafe.  According to the complaint, the bridge is not being properly maintained by the Railroad and DOT.  The complaint alleges that a large hole has opened in the deck of the bridge.  The complaint states that debris from the bridge is falling onto the Railroad’s tracks.  The complaint claims that the Railroad is responsible for maintaining the bridge, pursuant to a deed dated May 30, 1917.  Attached to the complaint is a copy of the May 30, 1917 deed.

According to the complaint, the bridge and S.R. 4009 have been posted with 10 ton weight limit signs.  The Complainant owns a horse farm along S.R. 4009 and receives deliveries in excess of 30 tons on a regular basis.  In addition, the Complainant’s vehicle and horse trailer weigh in excess of 10 tons.  The complaint contends that, with the 10 ton weight limit, no delivery trucks, bedding trucks, fuel trucks, fire trucks, equipment delivery trucks or dump trucks can travel on S.R. 4009 or the bridge.

The complaint requests that the Commission direct that the bridge be repaired and the weight limit on the bridge increased.  Alternatively, the complaint requests that the Commission direct that the Railroad construct and maintain an at-grade crossing.

		On May 5, 2011, the Commission issued a Secretarial Letter at C-2011-2237486.  The Secretarial Letter states that a Commission staff engineer conducted a field investigation and conference on April 6, 2011 at the site of the S.R. 4009 bridge.  According to the Secretarial Letter, DOT agreed to place a steel plate over the hole in the deck of the S.R. 4009 bridge and notified the Commission on April 15, 2011 that it had placed the steel plate over the hole on April 8, 2011.  The Secretarial Letter affirmed DOT’s action covering the hole and directed DOT to provide the most recent in-depth bridge inspection report for the S.R. 4009 bridge to the Railroad, LaPlume Township (Township), Lackawanna County (County) and the Commission within 30 days of the date of the Secretarial Letter.

On May 9, 2011, DOT filed an answer in response to the Complainant’s complaint.  The answer denies that the S.R. 4009 bridge is unsafe.  The answer asserts that DOT has been maintaining the wearing surface on the bridge.  DOT denies that the bridge is posted for 10 tons but rather that S.R. 4009 is posted for 10 tons.  The answer asserts that the Complainant may be able to use S.R. 4009 for local deliveries as well as emergency service, pursuant to 67 Pa. Code §189.3.  The answer requests that the Commission schedule a field conference in this matter.

		On May 13, 2011, the Complainant filed a petition for expedited hearing and interim emergency order.  The petition alleges that, since the Complainant filed the complaint, the S.R. 4009 bridge has further deteriorated and that on May 11, 2011, DOT closed the S.R. 4009 bridge.

		By hearing notice dated May 17, 2011, the Commission scheduled an emergency hearing for this matter on May 25, 2011 at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building, Harrisburg, and assigned the case to me.  I issued a prehearing order on May 19, 2011, addressing, inter alia, requests for continuance, attorney representation and discovery.  By hearing notice dated May 19, 2011, the Commission scheduled a telephonic prehearing conference for this matter on May 23, 2011 at 2:00 p.m.

		On May 18, 2011, DOT filed a petition for a protective order in these proceedings, pursuant to 52 Pa. Code §5.423.  On May 20, 2011, DOT filed a supplemental petition for a protective order.  None of the parties objected to DOT’s petitions.  On June 6, 2011, I issued an order granting the petition for a protective order.

		On May 19, 2011, the Commission issued an order at C‑2011‑2237486.  The order stated that on May 10, 2011, DOT notified the Commission that a portion of the S.R. 4009 bridge had fallen onto the Railroad’s right of way, blocking the tracks.  The Railroad dispatched personnel to the site to remove the debris.  A Commission staff engineer conducted a field investigation and conference on May 12, 2011 at the site of the S.R. 4009 bridge.  According to the order, DOT had already taken action to close the bridge to vehicular traffic.  The order affirmed DOT’s action closing the S.R. 4009 bridge to vehicular traffic and directed DOT to perform any work necessary to prevent pedestrian access to the S.R. 4009 bridge.  The order also directed DOT to provide for detours during the time the S.R. 4009 bridge is closed, maintain any barricades and provide any engineering inspections and analysis to determine the feasibility of reopening the S.R. 4009 bridge to the Commission.

I conducted the telephonic prehearing conference as scheduled on May 23, 2011.  At the prehearing conference, the Complainant stated that emergency vehicles had no access to his property since DOT closed the S.R. 4009 bridge.  The Complainant requested that the Commission order the construction of a public at-grade crossing in order to provide access to his property.  At the prehearing conference, I informed the parties that the emergency hearing scheduled for May 25, 2011 would be limited to the issues raised by the Complainant’s petition for interim emergency relief and not the merits of the underlying complaint.  (N.T. 7).

I conducted the emergency hearing as scheduled on May 25, 2011.  At the hearing, Robert Sheils, Esquire, represented the Complainant who testified on his own behalf and presented the testimony of his wife.  Gina M. D’Alfonso, Esquire represented the Pennsylvania Department of Transportation which presented the testimony of one witness and the introduction of one exhibit.  Erin A Brennan, Esquire represented the Railroad which did not present any witnesses or exhibits.  Raymond C. Rinaldi, II, represented LaPlume Township which did not present any witnesses or exhibits.  Adam Young, Esquire represented the Commission’s Bureau of Transportation and Safety (BTS) which did not present any witnesses or exhibits.

I issued an order dated May 27, 2011, concluding that the Complainant failed to demonstrate by a preponderance of the evidence that he was entitled to interim emergency relief, pursuant to 52 Pa. Code §3.6(b), denying the Complainant’s request for interim emergency relief and certifying the question of denying the Complainant’s request to the Commission, pursuant to 52 Pa. Code §3.10(b), to be processed in accordance with 52 Pa. Code 5.305 as a material question.

On July 15, 2011, the Commission issued an opinion and order upholding my May 27, 2011, order denying the Complainant’s request for interim emergency relief.  The Commission’s July 15, 2011, order referred the matter to the Office of Administrative Law Judge for further proceedings.

On August 10, 2011, DOT filed a petition at C-2011-2237486 to modify the Commission’s May 19, 2011 order, pursuant to 52 Pa. Code §§5.103 and 1.15.  The petition stated that DOT determined that an in-depth structural analysis is necessary to provide the information required by the Commission in the May 19, 2011 order.  The petition further alleged that it had taken additional time to retain an engineering consultant and prepare the in-depth structural analysis.  The petition alleged that the in-depth structural analysis would be available for distribution to the parties by October 31, 2011, in accordance with the protective order issued June 6, 2011.  The petition requested that the Commission modify the May 19, 2011 Order to direct DOT to distribute the in-depth analysis to the parties by October 31, 2011.

None of the parties filed an answer to DOT’s petition.  On September 12, 2011, I issued an order modifying paragraph 5 of the Commission’s May 19, 2011 Order to direct DOT to provide the in-depth analysis to the parties by October 31, 2011.  On October 28, 2011, DOT distributed the analysis to the Railroad, the Commission’s Bureau of Investigation and Enforcement (I&E), the County and the Township.

		By hearing notice dated November 10, 2011, the Commission scheduled a telephonic prehearing conference for this matter on December 15, 2011 at 10:00 a.m.  I conducted the telephonic prehearing conference as scheduled on December 15, 2011.  At the prehearing conference, DOT indicated that it was willing to do work necessary to reopen the bridge to traffic.  N.T. 105.  However, DOT advised that the bridge would be restricted to a load limit of 13 tons.  In addition, the roadway width between the guiderails would be 12 feet or one lane.  N.T. 105-106.  This work could be accomplished by spring, 2012.  N.T. 106.

		The Complainant objected to the proposal until he obtained the analysis and had an opportunity to review it.  N.T. 107.  Since the protective order did not cover the Complainant, I informed the Complainant that he would have to take steps to modify the protective order.  N.T. 104.  None of the other parties objected to DOT’s proposal.  N.T. 108-109.  I requested that DOT and the Complainant advise me as soon as possible of whether the Complainant agreed to DOT’s proposal.  N.T. 113-114.  Subsequently, DOT and the Complainant advised me that the Complainant did not agree to DOT’s proposal.

On January 23, 2012, the Complainant filed a petition to modify the June 6, 2011 protective order, pursuant to 52 Pa. Code §5.103.  The petition stated that the June 6, 2011 protective order did not direct DOT to provide a copy of the studies, reports or analyses to the Complainant.  The petition alleged that the Complainant must be able to review the studies, reports and analyses in order to properly evaluate the work that DOT proposed to perform to the S.R. 4009 bridge.  The Complainant requested that I modify the June 6, 2011, protective order to include the Complainant and his engineer.  None of the parties filed an answer to the Complainant’s petition.  I issued an order on February 6, 2012, granting the petition and modifying the protective order.  On February 8, 2012, DOT distributed copies of the reports to the Complainant.

		By hearing notice dated January 31, 2012, the Commission scheduled a hearing for this matter on March 21, 2012 at 10:00 a.m. in Hearing Room 4, Commonwealth Keystone Building, Harrisburg.  On February 6, 2012, I issued Prehearing Order #2, directing the parties to serve written direct and rebuttal testimony in advance of the hearing.

		I conducted the hearing as scheduled on March 21, 2012.  At the hearing, Jill M. Spott, Esquire, represented the Complainant who presented one witness and two exhibits.  Gina M. D’Alfonso, Esquire represented DOT, which presented two witnesses and five exhibits.  Adam Young, Esquire represented I&E which presented one witness.  Erin A. Brennan, Esquire represented the Railroad which did not present any witnesses or exhibits.  Raymond C. Rinaldi, II, Esquire represented the Township which did not present any witnesses or exhibits.  Christine Coury, Esquire represented the County which did not present any witnesses or exhibits.

		On May 11, 2012, I issued a recommended decision approving plans submitted for repair of the S.R. 4009 bridge.  The recommended decision directed that DOT, at its initial cost and expense, perform and complete the work set forth in the approved plans.  In addition, the recommended decision directed DOT to install and maintain signs indicating that the weight limit of the bridge is 13 tons.  Finally, upon completion of the work, the recommended decision directed that this proceeding be scheduled for a hearing to allocate the costs of the work performed and assign inspection and future maintenance responsibilities for the S.R. 4009 bridge.  No parties filed exceptions to the recommended decision.

		On August 3, 2012, the Commission issued an opinion and order adopting my May 11, 2012, recommended decision.  However, the Commission expressed concern that the repair work which the Commission characterized as a “temporary fix” might allow permanent repairs to languish.  The Commission therefore remanded the matter to determine the future disposition of the crossing in addition to allocating the costs of the work performed pursuant to the approved plans.

		By hearing notice dated August 7, 2012, the Commission scheduled a hearing for this matter on October 16, 2012 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.

		By letter dated August 27, 2012, counsel for the Complainant requested that the hearing scheduled for October 16, 2012 be rescheduled since she would be on vacation from October 12, 2012 to October 20, 2012.  The letter stated that the other parties to the proceeding concurred in the request.

		I granted the Complainant’s request and by hearing notice dated September 20, 2012, the Commission scheduled a hearing for this matter on December 4, 2012 at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building, Harrisburg.  On September 20, 2012, I issued Prehearing Order #3, directing the parties to serve written direct and rebuttal testimony in advance of the hearing.

		By letter dated October 31, 2012, DOT requested that the hearing scheduled for December 4, 2012 be rescheduled in order to give it adequate time to compile the costs for the work it was performing, pursuant to the Commission’s order dated August 3, 2012.  The letter stated that the other parties to the proceeding concurred in the request.

		I granted DOT’s request and by hearing notice dated November 2, 2012, the Commission scheduled a hearing for this matter on February 27, 2013 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.  On November 5, 2012, I issued Prehearing Order #4, directing the parties to serve written direct and rebuttal testimony in advance of the hearing.

By letter dated November 6, 2012, DOT requested that an engineer from the Commission’s Bureau of Technical Utility Services (TUS) be permitted to perform a final inspection of the work performed by DOT, pursuant to the Commission’s order dated August 3, 2012.  The November 6, 2012 letter stated that the purpose of the final inspection would be to ensure that the work performed by DOT was in accordance with the Commission’s order and to allow the bridge carrying S.R. 4009 to be opened to vehicular traffic prior to the hearing scheduled for February 27, 2013.  The letter stated that the other parties to the proceeding concurred in the request.  By order dated November 8, 2012, I directed that, upon notification by DOT that it had completed the work ordered by the Commission’s August 3, 2012 order, TUS should schedule a final inspection of the work performed on the S.R. 4009 bridge for the purpose of determining whether the work performed complied with the August 3, 2012 order.

		By letter dated December 20, 2012, DOT requested that the hearing scheduled for February 27, 2013 be rescheduled due to an error in the design of the guiderail, which would delay completion of the work DOT was performing, pursuant to the Commission’s August 3, 2012, order.  The letter stated that the other parties to the proceeding concurred in the request.

		I granted DOT’s request and by hearing notice dated December 26, 2012, the Commission scheduled a hearing for this matter on May 23, 2013 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.  On January 2, 2013, I issued Prehearing Order #5, directing the parties to serve written direct and rebuttal testimony in advance of the hearing.

		By Secretarial Letter dated January 24, 2013, the Commission directed that the S.R. 4009 bridge be reopened to vehicular traffic for a maximum weight limit of 13 tons.

		I conducted the hearing as scheduled on May 23, 2013.  At the hearing, Jill M. Spott, Esquire, represented the Complainant who testified and presented one witness.  Gina M. D’Alfonso, Esquire represented DOT which presented three witnesses and seven exhibits.  Adam Young, Esquire represented I&E which presented one witness.  Joseph A. O’Brien, Esquire represented the Railroad which presented four witnesses and sixteen exhibits.  Raymond C. Rinaldi, II, Esquire represented LaPlume Township which did not present any witnesses or exhibits.  Donald J. Frederickson, Esquire represented Lackawanna County which presented one witness.  The hearing resulted in a transcript of 102 pages, numbered 195-297.  At the conclusion of the hearing, the parties requested the opportunity to file briefs and agreed to a briefing schedule.  N.T. 294-296. 

		I issued an order on May 23, 2013, setting forth a briefing schedule.  The May 23, 2013 order directed the parties to file and serve main briefs on or before July 10, 2013 and reply briefs on or before July 30, 2013.

		On June 4, 2013, I emailed the parties to inform them that the hearing transcript for the May 23, 2013 hearing at page 218 indicates that the Complainant’s statements 2-5 and attached exhibits are moved into evidence.  However, the exhibit index at page 198 does not list the Complainant’s Exhibits 5-10.  I informed the parties that the Complainant’s Exhibits 5-10 that were attached to Complainant’s statements and referred to in those statements are part of the record in this proceeding and that counsel could refer to those exhibits in their briefs.

		The Complainant, DOT, the Railroad and I&E filed main briefs (M.B.) on July 10, 2013.  The County filed a main brief on July 12, 2013.  Pursuant to paragraph 5 of the May 23, 2013 order setting forth the briefing schedule, the County’s brief is late filed and will not be accepted or considered in this recommended decision.  The Complainant, DOT and the Railroad filed reply briefs (R.B.) on July 30, 2013.  The record closed on July 30, 2013, upon the filing of reply briefs.

FINDINGS OF FACT

1.	The Delaware, Lackawanna and Western Railroad constructed the rail line that passes under the S.R. 4009 bridge.  D&H St. 1, p. 2.

2.	In approximately 1915, the Delaware, Lackawanna and Western Railroad constructed the bridge that currently exists at the crossing.  D&H St. 1, p. 3, D&H St. 2, p. 2 D&H Ex. 10.

3.	In 1913, Delaware, Lackawanna and Western Railroad exercised its power of eminent domain to acquire a right of way through the property of Emma Slayton, predecessor in title to the Complainant.  Complainant’s St. 2, p. 3, Complainant’s Ex. 7, Complainant’s M. B. p. 2-3.

4.	The eminent domain litigation was settled in 1917 and Emma Slayton conveyed real estate to the Delaware, Lackawanna and Western Railroad for construction of its rail line.  Complainant’s St. 2, p. 4. Complainant’s Ex. 10.

5.	The Delaware, Lackawanna and Western Railroad merged with the Erie Railroad in 1960 to form the Erie Lackawanna Railway (EL).  D&H St. 1, p. 2.

6.	The EL entered bankruptcy in 1972 and the rail line was conveyed to Consolidated Rail Corporation in 1976 by the United States Rail Administration as part of the Final System Plan.  D&H St. 1, p. 2.

7.	In 1980, Consolidated Rail Corporation sold the former Delaware, Lackawanna and Western Railroad line between Binghamton, New York and Scranton, Pennsylvania to Delaware and Hudson Railway Company.  D&H St. 1, p. 2.

8.	Guilford Rail System purchased Delaware and Hudson Railway Company in 1984.  D&H St. 1, p. 2.

9.	Delaware and Hudson Railway Company entered bankruptcy in 1988.  D&H St. 1, p. 2.

10.	In 1991, the Canadian Pacific Railway Company purchased the assets of Delaware and Hudson Railway Company through the bankruptcy proceeding.  D&H St. 1, p. 2.

11.	Currently, the bridge, carries S.R. 4009 over the Railroad’s facilities.

12.	DOT has completed the work on the bridge ordered by the Commission’s August 3, 2012 order.  DOT St. 6, p. 5, DOT Ex. 9.

13.	The bridge currently has a single 12 foot wide traffic lane in the center of the deck and is posted to carry maximum loads of 13 tons.

14.	A traffic count taken at the crossing on August 4, 2011 indicated a daily traffic volume of 625 vehicles per day with 50 of those being trucks.  DOT St. 5, p. 3.

15.	Another traffic count taken at the crossing on April 23, 2013, after DOT completed the work ordered by the Commission, indicated daily traffic volume of 66 vehicles per day with no trucks.  DOT St. 5, p. 3-4.

16.	The Railroad’s facilities at the crossing consist of two tracks, a mainline track and a passing siding.  D&H St. 1, p. 4.

17.	The main line track is rated for train speeds up to 40 miles per hour and the passing siding is rated for train speeds up to 25 miles per hour.  D&H St. 1, p. 4.

18.	The Railroad operates eight trains per day over the rail line.  D&H St. 1, p. 4.

19.	In addition, Norfolk Southern Railway operates four trains per day pursuant to a trackage rights agreement with the Railroad.  D&H St. 1, p. 4.

20.	In 2012, the Railroad handled eight million gross tons of rail freight traffic over the line.  D&H St. 1, p. 4.

21.	DOT incurred costs performing the work ordered by the Commission as follows:

	Road closure costs					$26,937.00
	Roadway upgrade on detour after road closure	$84,447.00
	Parapet removal cost					$49,045.73
	Railroad inspection during parapet removal
	and fence installation to close structure		$10,546.00
	In-depth-Pennoni structural analysis			$24,151.00
	Installation of structure mounted
guide rail and pedestrian fencing			$128,558.77
Total DOT cost					$323,685.50

DOT Ex. 9.

22.	The Railroad and DOT have entered into a cooperation agreement, dated November 2, 1999.  D&H St. 1, p. 5, D&H Ex. 8, DOT Ex. 12.

23.	DOT conducted an in depth inspection that it presented at the March 21, 2012 hearing.  DOT Ex. 2.

24.	Before commencing the work ordered by the Commission in its August 3, 2012 order, DOT performed an inspection on the bridge on August 14, 2012.  DOT St. 6, p. 2, DOT Ex. 7.

25.	The August 14, 2012, inspection rated the bridge as in serious condition.  DOT St. 6, p. 3, DOT Ex. 7.

26.	DOT conducted another inspection on April 30 and May 1, 2013 and found that the condition of the bridge had changed little.  DOT St. 6, p. 4, DOT Ex. 8.

27.	Concrete from the surface of the bridge continues to fall from the bridge.  DOT St. 6, p. 4-5.

28.	This degradation of the concrete indicates a loss of strength that has to be considered when calculating the load carrying capacity of the bridge.  DOT St. 6, p. 5.

29.	The values used to calculate the load rating for the bridge included the strength of the concrete.  DOT St. 6, p. 5.

30.	Even though the bridge is classified as structurally deficient, the bridge does not need to be replaced immediately.  DOT St. 6, p. 7.

31.	Because the bridge is constructed solely of reinforced concrete, it cannot be rehabilitated so as to increase its weight bearing capacity.  N.T. 263, I&E St. 1, p. 4.

32.	S.R. 4009 is classified as an urban local road that serves primarily local traffic.  DOT St. 5, p. 3.

33.	The Commonwealth’s transportation system does not benefit from the existence of the crossing.  DOT St. 5, p. 3.

34.	Motorists travelling from the LaPlume area to the Waverly area can use either S.R. 4009 or State Route US 6.  DOT St. 5, p. 4.

35.	S.R. 4009 is redundant.  DOT St. 5, p. 4.

36.	The S.R. 4009 bridge is listed on the Lackawanna Luzerne Transportation Study (LLTS) Long Range Transportation Plan.  DOT St. 7, p. 2.

37.	The Long Range Transportation Plan is a planning document which indicates regional needs for the next twenty years.  DOT St. 7, p. 2.

38.	Being on the Long Range Transportation Pan does not allocate any money for a particular project.  DOT St. 7, p. 3.

39.	No funds have been allocated either for the replacement or removal of the existing bridge carrying S.R. 4009.  DOT St. 7, p. 3.

40.	There are no federal or state funds available for any improvements to the bridge carrying S.R. 4009 ordered by the Commission since those funds are currently allocated to other projects.  DOT St. 7, p. 3.

41.	The County’s transportation system does not benefit from the existence of the crossing.  County St. 1, p. 2.

42.	The County is not willing to maintain the bridge and has no plans to repair the bridge.  County St. 1, p. 2.

43.	State Route US 6 is available for vehicles as an alternative to the crossing.  DOT St. 5, p. 4, DOT Ex. 6.

DISCUSSION

This recommended decision will address three separate issues.  The first issue is the allocation of the costs of the work performed by the parties in reopening the existing S.R. 4009 bridge.  The second issue is the assignment of inspection and future maintenance responsibilities for the existing S.R. 4009 bridge.  The third issue is the disposition of the crossing.  Before addressing these issues, I will first provide some historical background on the crossing as well as the current status of the crossing.

Historical Background and Current Status of the Crossing

The existence of the crossing is due to the construction of a rail line in the second decade of the 20th century.  D&H St. 1, p. 2.  The Railroad presented evidence that the Delaware, Lackawanna and Western Railroad (DL&W) constructed the rail line that passes under the S.R. 4009 bridge.  D&H St. 1, p. 2.  In approximately 1915, the DL&W constructed the bridge that currently exists at the crossing.  D&H St. 1, p. 3, D&H St. 2, p. 2 D&H Ex. 10.  None of the parties is aware of any order issued by the Commission or its predecessor, the Pennsylvania Public Service Commission, authorizing the creation of the crossing, directing the construction of the bridge or assigning maintenance responsibility for the bridge.  DOT M.B. 13.

The Complainant presented evidence that, in 1913, DL&W exercised its power of eminent domain to acquire a right of way through the property of Emma Slayton, predecessor in title to the Complainant.  Complainant’s St. 2, p. 3, Complainant’s Ex. 7, Complainant’s M. B. p. 2-3.  The eminent domain litigation was settled in 1917 and Emma Slayton conveyed real estate to the DL&W for construction of its rail line.  Complainant’s St. 2, p. 4. Complainant’s Ex. 10, Complainant’s M. B. p. 2-3.

The DL&W merged with the Erie Railroad in 1960 to form the Erie Lackawanna Railway (EL).  D&H St. 1, p. 2.  The EL entered bankruptcy in 1972 and the rail line was conveyed to Consolidated Rail Corporation (Conrail) in 1976 by the United States Rail Administration as part of the Final System Plan.  D&H St. 1, p. 2.  In 1980, Conrail sold the former DL&W line between Binghamton, New York and Scranton, Pennsylvania to Delaware and Hudson Railway Company (D&H Railway).  D&H St. 1, p. 2.  Guilford Rail System purchased D&H Railway in 1984.  D&H St. 1, p. 2.  D&H Railway entered bankruptcy in 1988.  D&H St. 1, p. 2.  In 1991, the Canadian Pacific Railway Company (CPRC) purchased the assets of D&H Railway through the bankruptcy proceeding.  D&H St. 1, p. 2.

Currently, the bridge, carries S.R. 4009 over the Railroad’s facilities.  DOT has completed the work on the bridge ordered by the Commission’s August 3, 2012 order.  DOT St. 6, p. 5, DOT Ex. 9.  The bridge currently has a single 12 foot wide traffic lane in the center of the deck and is posted to carry maximum loads of 13 tons.

According to DOT traffic data, a traffic count taken at the crossing on August 4, 2011 indicated a daily traffic volume of 625 vehicles per day with 50 of those being trucks.  DOT St. 5, p. 3.  Another traffic count taken at the crossing on April 23, 2013, after DOT completed the work ordered by the Commission, indicated daily traffic volume of 66 vehicles per day with no trucks.  DOT St. 5, p. 3-4.

The Railroad stated that its facilities at the crossing consist of two tracks, a mainline track and a passing siding.  D&H St. 1, p. 4.  The main line track is rated for train speeds up to 40 miles per hour and the passing siding is rated for train speeds up to 25 miles per hour.  D&H St. 1, p. 4.  The Railroad operates eight trains per day over the rail line.  D&H St. 1, p. 4.  In addition, Norfolk Southern Railway operates four trains per day, pursuant to a trackage rights agreement with the Railroad.  D&H St. 1, p. 4.  In 2012, the Railroad handled eight million gross tons of rail freight traffic over the line.  D&H St. 1, p. 4.

Having provided some historical background on the crossing as well as the current status of the crossing, I will now address the allocation of costs, assignment of future maintenance responsibilities and disposition of the crossing.  I will preface the allocation of costs, future maintenance responsibilities and disposition of the crossing with a brief discussion of the Commission’s jurisdiction at rail highway crossings.

Commission Jurisdiction at Rail Highway Crossings

The Commission has the authority, pursuant to 66 Pa. C.S. §2702, to order the construction, reconstruction, alteration, repair, protection, suspension or abolition of a rail highway crossing, as well as the authority to determine and order which parties shall perform such work at the crossing and which parties shall maintain the crossing in the future in order to prevent accidents and promote the safety of the public.  Southeastern Pennsylvania Trans. Auth. v. Pennsylvania Pub. Util. Comm’n., 592 A.2d 797 (Pa. Cmwlth. 1991), alloc. denied, 611 A.2d 714 (Pa. 1992).  The Commission is empowered, pursuant to 66 Pa. C.S. §2702(b), to determine and prescribe the manner in which such a crossing may be constructed, altered, relocated, suspended, abolished, maintained, operated or protected.

The Commission is also empowered, pursuant to 66 Pa. C.S. §2702(c) to order the relocation, alteration, suspension or abolition of a crossing upon such reasonable terms and conditions as the Commission prescribes.  Pennsylvania Game Comm’n v. Pennsylvania Pub. Util. Comm’n., 651 A.2d 596 (Pa. Cmwlth. 1994), alloc. denied, 664 A.2d 977 (Pa. 1995).  The Commission’s jurisdiction over a rail-highway crossing includes the highway approaches to the crossing.  Dept. of Trans. v. Pennsylvania Pub. Util. Comm’n, 440 A.2d 657 (Pa. Cmwlth., 1982); Springettsbury Twp. v. Pennsylvania Pub. Util. Comm’n, 289 A.2d 762 (Pa. Cmwlth., 1972).  Pittsburgh and L.E.R. Co. v. Pennsylvania Pub. Util. Comm’n., 445 A.2d 851 (Pa. Cmwlth 1982); Pittsburgh and Shawmut R. Co v. Pennsylvania Pub. Util. Comm’n., 14 A.2d 903 (Pa. Super. 1940).

		In a rail-highway crossing proceeding, the Commission determines what parties are concerned within the meaning of 66 Pa. C.S. §2704 (a) and §2702 (c).  County of Chester v. Pennsylvania Pub. Util. Comm’n., 408 A.2d 552 (Pa. Cmwlth. 1979); Consolidated Rail Corp. v. Pennsylvania Pub. Util. Comm’n., 671 A.2d 24 (Pa. Cmwlth. 1995).  The Commission has the authority to assess the costs of any work it orders performed upon the concerned public utilities, municipal corporations, or the Commonwealth, in such proper proportions as it may determine.  66 Pa. C.S. §2704(a).  In apportioning costs in rail‑highway crossing cases, the Commission is not limited to any fixed rule but takes all relevant factors into consideration; the only requirement being that its order is just and reasonable.  Wheeling and L. E. Rwy. Co. v. Pennsylvania Pub. Util. Comm’n, 778 A.2d 785 (Pa. Cmwlth. 2001), alloc. denied, 790 A.2d 1021 (Pa. 2001); AT&T v. Pennsylvania Pub. Util. Comm’n., 737 A.2d 201 (Pa. 1999); East Rockhill Twp. v. Pennsylvania Pub. Util. Comm’n, 540 A.2d 600 (Pa. Cmwlth., 1988); Municipality of Monroeville v. Pennsylvania Pub. Util. Comm’n, 600 A.2d 655 (Pa. Cmwlth., 1991); Greene Twp. Bd. Of Supervisors v. Pennsylvania Pub. Util. Comm’n, 668 A.2d 615 (Pa. Cmwlth., 1995); Dept. of Trans. v. Pennsylvania Pub. Util. Comm’n, 464 A.2d 645 (Pa. Cmwlth., 1983).  See also, Consolidated Rail Corp. v. Pennsylvania Pub. Util. Comm’n, 423 A.2d 1108 (Pa. Cmwlth., 1980); D & H Corp. v. Pennsylvania Pub. Util. Comm’n, 613 A.2d 622 (Pa. Cmwlth., 1992), alloc. denied, 626 A.2d 1160 (Pa., 1993).

Among the factors that Commonwealth Court noted in Greene Twp. v. Pennsylvania Pub. Util. Comm’n., 668 A.2d 615 (Pa. Cmwlth. 1995) as relevant are the following: (1) which party built the crossing; Pennsylvania Dept. of Trans. v. Pennsylvania Pub. Util. Comm’n., 464 A.2d 645 (Pa. Cmwlth. 1983); (2) whether the roadway existed before or after the construction of the crossing; Pennsylvania Dept. of Trans. v. Pennsylvania Pub. Util. Comm’n., 464 A.2d 645 (Pa. Cmwlth. 1983); (3) relative benefit conferred on each party with the construction of the crossing; Pennsylvania Dept. of Trans. v. Pennsylvania Pub. Util. Comm’n., 346 A. 2d 371 (Pa. Cmwlth. 1975); (4) whether a party is responsible for the deterioration of the crossing which has led to the need for its repair, replacement or removal; Pennsylvania Dept. of Trans. v. Pennsylvania Pub. Util. Comm’n., 469 A.2d 1149 (Pa. Cmwlth. 1983); and (5) the relative benefit that each party will receive from the repair, replacement or removal of the crossing; Pittsburgh and L. E. R. Co. v Pennsylvania Pub. Util. Comm’n., 556 A.2d 944 (Pa. Cmwlth. 1989).  While the Commission has considered these factors to be relevant in the past, this in no way limits the factors that the Commission can consider.  Bell Atlantic-Pa, Inc., v. Pennsylvania Pub. Util. Comm’n., 672 A.2d 352 (Pa. Cmwlth. 1996); AT&T v. Pennsylvania Pub. Util. Comm’n., 737 A.2d 201(Pa. 1999); PECO Energy Co. v. Pennsylvania Pub. Util. Comm’n., 791 A.2d 1155 (Pa. 2002); Norfolk Southern Rwy Co. v Pennsylvania Pub. Util. Comm’n., 971 A.2d 545 (Pa. Cmwlth. 2009).

The fact that construction of the bridge carrying S.R. 4009 over the Railroad’s facilities took place prior to the creation of the Commission in 1937, Act of May 28, 1937, P.L. 1053, and perhaps even prior to the creation of its predecessor, the Pennsylvania Public Service Commission in 1913, Act of July 26, 1913, P.L. 1374, does not affect the Commission’s jurisdiction or authority in this case.  The Commission has the authority to assign inspection and maintenance responsibility and allocate costs in this proceeding notwithstanding the fact that the crossing may have been created prior to the existence of the Commission and its predecessor.  Scott Twp. v. Pennsylvania Pub. Util. Comm’n, 146 A.2d 617 (Pa. Super. 1958).

Allocation of Costs Incurred Pursuant to the August 3, 2012 Order

Having provided a brief discussion of the Commission’s jurisdiction at rail highway crossings, I will now address the issues presented in this proceeding.  I will first address the allocation of the costs of the work performed by the parties in reopening the existing S.R. 4009 bridge.  DOT presented an exhibit containing a list of the costs it incurred performing the work ordered by the Commission.  DOT Ex. 9.  None of the parties presented any evidence challenging the accuracy or reasonableness of the costs listed.  I therefore conclude that the costs submitted by DOT for the work it performed are accurate and reasonable.

The costs shown in DOT Ex. 9 are as follows:

	Road closure costs					$26,937.00
	Roadway upgrade on detour after road closure	$84,447.00
	Parapet removal cost					$49,045.73
	Railroad inspection during parapet removal
	and fence installation to close structure		$10,546.00
	In-depth-Pennoni structural analysis			$24,151.00
	Installation of structure mounted
guide rail and pedestrian fencing			$128,558.77
Total DOT cost					$323,685.50

DOT seeks reimbursement of these costs from the Railroad.  DOT St. 6, p. 6-7, DOT St. 7, p. 6-7, DOT M.B. p.21.  According to DOT, the Railroad should reimburse these costs because the items of work performed by DOT should have been performed by the Railroad as the owner and builder of the bridge.  DOT St. 7, p. 4, 6-7, DOT M.B. p. 11-20.  DOT contends it agreed to perform the work at its initial cost in the interest of public safety and in order to reopen the bridge.  DOT St. 7, p. 6-7.  DOT is concerned about the lack of maintenance performed by the Railroad on the structure.  DOT St. 7, p. 6-7.

As one would expect, the Railroad does not agree to reimburse DOT for the costs it has incurred.  D&H St. 1, p. 5-6.  According to the Railroad, it is not responsible for any of the costs because of the provisions of the cooperation agreement between the Railroad and DOT, dated November 2, 1999.  D&H St. 1, p. 5, Railroad M.B. 13-16.  The Railroad provided a copy of the cooperation exhibit as D&H Ex. 8.  DOT provided a copy of the same agreement as DOT Ex. 12.  The Railroad contends that Section IV(A)(1) of Attachment B of the cooperation agreement provides that DOT is responsible for maintaining the substructure, superstructure and wearing surface of highway structures over rail facilities.  D&H St. 1, p. 5, Railroad M.B. 13-16.

DOT disputes the Railroad’s interpretation of the cooperation agreement.  DOT St. 7, p. 5-6.  DOT contends that the cooperation agreement does not apply to the costs it has incurred since the costs were not incurred as part of a DOT project.  N.T. 275-278, DOT M.B. p.22-26.

I conclude that it is just and reasonable for the Railroad to bear all the costs incurred by DOT except for the cost of the roadway upgrade in the amount of $84,447.00.  The Railroad will reimburse DOT the amount of $239,238.50.  I reach this conclusion for several reasons.

First, the Railroad’s predecessors constructed the bridge and created the crossing.  As stated earlier, the existence of the crossing is due to the construction of a rail line by DL&W.  As part of the construction of that rail line, DL&W constructed the bridge.  Which party constructed the bridge and created the crossing is a relevant factor that the Commission may consider in allocating costs.  Pennsylvania Dept. of Trans. v. Pennsylvania Pub. Util. Comm’n., 464 A.2d 645 (Pa. Cmwlth. 1983); Consolidated Rail Corp. v. Pennsylvania Pub. Util. Comm’n, 423 A.2d 1108 (Pa. Cmwlth. 1980).

Second, both parties benefit from the continued existence of the grade-separated crossing.  The Railroad acknowledged that it benefits from a grade separated crossing at this location because it eliminates the possibility that a train will collide with vehicles or pedestrians at this location.  D&H St. 1, p. 4-5.  DOT derives the same benefit as the Railroad from the grade separated crossing.  The safe interface between rail and vehicle traffic is a factor the Commission may consider in allocating costs.  D&H Corp. v. Pennsylvania Pub. Util. Comm’n, 613 A.2d 622 (Pa. Cmwlth. 1992) alloc. denied, 626 A.2d 1160 (Pa. 1994), Norfolk Southern Rwy. Co. v Pennsylvania Pub. Util. Comm’n., 971 A.2d 545 (Pa. Cmwlth. 2009).

Third, both DOT and the Railroad have an interest in seeing that the work be performed on the bridge.  The Commission ordered the repairs to remove the hazard to the Railroad of concrete falling onto its facilities and to allow the crossing to be reopened to vehicular traffic.  Both parties benefit from the crossing being repaired.  The Railroad’s operations will no longer be endangered by pieces of the parapet falling on its right of way.  DOT has the road open to traffic again as well as the roadway upgrades made as a result of creating a detour after the bridge was closed.  The relative benefit that each party will receive from the repair of a crossing is a factor that the Commission may consider in allocating costs and assigning maintenance.  Pittsburgh and L. E. R. Co. v Pennsylvania Pub. Util. Comm’n., 556 A.2d 944 (Pa. Cmwlth. 1989).

Fourth, the Railroad bears some responsibility for the deteriorated condition of the crossing, which has led to the need for work to be performed on the bridge.  In this regard, the Railroad and its predecessors failed to perform any meaningful repairs to or maintenance of the structure in spite of the fact that the DL&W built the rail line and constructed the bridge.  DOT also failed to perform any meaningful repairs to or maintenance of the structure in spite of the fact that the bridge carries a state highway.

In addition, neither the Railroad nor DOT brought the condition of the crossing or the lack of a Commission order assigning maintenance responsibility for the crossing to the attention of the Commission prior to the time the Complainant filed his complaint.  The lack of a Commission order assigning maintenance responsibility for this structure contributed to the deteriorated condition of the structure.  Whether a party is responsible for the deterioration of the crossing which has led to the need for its repair, replacement or removal is a factor that the Commission may consider in allocating costs and assigning maintenance.  Pennsylvania Dept. of Trans. v. Pennsylvania Pub. Util. Comm’n., 469 A.2d 1149 (Pa. Cmwlth. 1983).

For all the above reasons, DOT and the Railroad should share the costs of the work performed by DOT.  Such an allocation is just and reasonable and supported by evidence in the record.  Since the Railroad and DOT disagree over whether their cooperation agreement applies to these costs, this allocation will be without prejudice to their rights to enforce such obligations upon or seek reimbursement from others pursuant to any applicable law or lawful agreement.  Consolidated Rail Corp. v. City of Harrisburg, 842 A.2d 369 (Pa. 2004).



Assignment of Future Inspection and Maintenance Responsibilities 

Having addressed the allocation of costs for the work performed by the parties in reopening the existing S.R. 4009 bridge, I will now address the assignment of future inspection and maintenance responsibilities for the existing bridge.  DOT stated that it will continue to monitor and inspect the bridge regardless of which party the Commission assigns to maintain the bridge.  DOT St. 6, p. 7-8.  DOT will inspect the bridge every twelve months since it is posted for a 13 ton weight limit.  DOT St. 6, p. 8.  DOT requests that the Commission order the Railroad to reimburse it 20% of the costs of the annual inspection which is the portion normally paid by municipal entities for DOT inspection of local bridges.  DOT St. 6, p. 8, DOT M.B. p. 19.

If the Commission assigns DOT maintenance responsibility, DOT states that it will monitor the bridge and make sure that the bridge remains safe for the Railroad and highway user.  DOT St. 6, p. 8.  DOT will agree to maintain only the riding surface on the structure, the structure mounted guiderail and pedestrian fencing on the bridge.  DOT St. 7, p. 4.  DOT will not agree to bear any cost for future maintenance other than the costs for the wearing surface, guiderail and fencing.  DOT St. 7, p. 4.

With regard to future inspection and maintenance responsibility, the Railroad’s position is the same as it was with regard to reimbursing DOT for the costs it has incurred.  The Railroad again contends that Section IV(A)(1) of Attachment B of the cooperation agreement between the Railroad and DOT provides that DOT is responsible for maintaining the substructure, superstructure and wearing surface of highway structures over rail facilities.  D&H St. 1, p. 5, Railroad M.B. 18.

Again, DOT disputes the Railroad’s interpretation of the cooperation agreement.  DOT St. 7, p. 5-6.  DOT contends that the cooperation agreement does not apply to the future inspection and maintenance responsibilities for the existing structure since the structure was not constructed as part of a DOT project.  N.T. 276-277, DOT M.B. p. 22-26.

I conclude that it is just and reasonable for DOT to inspect and maintain the bridge.  I also conclude that it is just and reasonable for the Railroad to reimburse DOT for 20% of the costs of the inspection incurred and 80% of the costs of maintenance.  I reach this conclusion for two reasons.

First, as noted above, both parties benefit from the continued existence of the grade-separated crossing.  Assigning maintenance responsibility to DOT will allow the grade separated crossing to remain open to both train and vehicle traffic.  As noted above, the safe interface between rail and vehicle traffic is a factor the Commission may consider in assigning maintenance.

Second, also as noted above, both the Railroad and DOT bear some responsibility for the deteriorated condition of the crossing.  Assigning future inspection and maintenance responsibility will at least provide some monitoring of the bridge and perhaps slow the deterioration of the bridge.  As noted above, whether a party is responsible for the deterioration of the crossing which has led to the need for its repair, replacement or removal is a factor that the Commission may consider in allocating costs and assigning maintenance.

For the above reasons, DOT should inspect and maintain the existing structure carrying S.R. 4009 over the Railroad’s facilities and the Railroad should reimburse DOT a portion of the costs it incurs for inspection and maintenance.  This assignment of responsibilities and allocation of costs is just and reasonable and supported by evidence in the record.  Since the Railroad and DOT disagree over whether their cooperation agreement applies to these responsibilities and costs, this allocation will be without prejudice to their rights to enforce such obligations upon or seek reimbursement from others pursuant to any applicable law or lawful agreement.  Consolidated Rail Corp. v. City of Harrisburg, 842 A.2d 369 (Pa. 2004).

Disposition of the Crossing

Having addressed the allocation of costs for work performed by the parties in reopening the existing S.R. 4009 bridge and the assignment of future inspection and maintenance responsibilities for the crossing, I will now address the disposition of the crossing.  The Complainant filed the complaint in this proceeding requesting that the Commission direct that the bridge be repaired and the weight limit on the bridge increased or alternatively, that the Commission direct the Railroad to construct and maintain an at-grade crossing.

As the participant seeking an order of the Commission, the Complainant bears the burden of proof, pursuant to the provisions of 66 Pa. C.S. §332(a).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Railroad, DOT, the County or the Township.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).

In support of his requested relief, the Complainant presented testimony that the bridge carrying S.R. 4009 has significant deterioration, including cracking, missing concrete and exposed rebar.  Complainant St. 2, p. 2.  Based on these conditions, the Complainant concludes that the bridge is no longer safe for any loads.  Complainant St. 2, p. 2.  According to the Complainant, the bridge can fail at any time and if it does, the entire structure will collapse because it’s monolithic.  Complainant St. 2, p.3.

The Complainant challenges the methods used by DOT in analyzing the bridge as well as the conclusions set forth in DOT’s structural analysis submitted at the March 21, 2012 hearing as DOT Exs. 2, 3 & 4.  Complainant St. 2, p.4.  According to the Complainant, the methodology used by DOT’s engineering consultant is “highly questionable, if not bogus.”  Complainant St. 2, p.4.  The Complainant further states that the methods used by DOT’s consultant were designed to achieve the desired result.  Complainant St. 2, p. 4.

The Complainant requests that the Commission order that the bridge be rehabilitated to its 1917 condition or a new bridge constructed as soon as possible to the 1917 specifications.  Complainant St. 2, p. 6.  Pending the rehabilitation or replacement of the existing structure, the Complainant requests that the bridge be improved to DOT specifications now or an at-grade crossing be constructed.  Complainant St. 2, p. 6.  The Complainant claims that his legal right to relief is set forth in the complaint filed in the Court of Common Pleas of Lackawanna County against the Railroad.  Complainant St. 2, p. 6, Complainant Ex. 7, Complainant’s M.B. p. 4.

In support of his requested relief, the Complainant presented the testimony of his attorney, Lawrence M. Ludwig, Esquire.  Mr. Ludwig presented testimony that he prepared and filed a complaint in the Court of Common Pleas of Lackawanna County on behalf of the Complainant against the Railroad.  Complainant St. 3, p. 2, Complainant Ex. 7, Complainant’s M.B. 3-4.

According to Mr. Ludwig, the Complainant is entitled to relief based on the 1832 incorporating statute of the Ligett’s Gap Railroad, a predecessor of the DL&W and litigation between Emma Slayton, predecessor in title to the Complainant and the DL&W.  Complainant St. 3, p. 2.  Mr. Ludwig stated that the 1832 statute requires that the Railroad, as successor to the Ligett’s Gap Railroad and the DL&W, is obligated to maintain the bridge carrying S.R. 4009 over its facilities.  Complainant St. 3, p. 3, Complainant Exs. 8 and 8A, Complainant’s M.B. 3-4.

Mr. Ludwig further contends that the deed from Emma Slayton to the DL&W for the right of way to construct its rail line and settle the litigation between them contains the requirement that the DL&W and its successors and assigns keep the bridge open as a public road.  Complainant St. 3, p. 5, Complainant Exs. 9 and 10.  Mr. Ludwig argues that this covenant runs with the land and was unaffected by any subsequent bankruptcy.  Complainant St. 3, p. 2, Complainant Ex. 6, Complainant’s M.B. 3-4.

I will deny the complaint, since the Complainant failed to establish his case by a preponderance of the evidence.  As at the March 21, 2012 hearing, the Complainant did not present any credible testimony to support his assertions that the bridge is no longer safe to carry any loads, that the entire structure will collapse or that the methodology used by DOT’s engineering consultant is questionable.  While the Complainant testified that he had experience constructing bridges and dams, there is no indication that he has any experience in designing or inspecting bridges.  There is no evidence that the Complainant is an engineer with education or training in designing or inspecting bridges.

Since the Complainant is not qualified as an expert in designing or inspecting bridges by either experience or education, his opinion testimony has little value as to the safety of the bridge.  Delaware and Hudson Railroad Corporation v. Pennsylvania Pub. Util. Comm’n, 182 A.2d 254 (Pa. Super. 1962).  The Complainant’s evidence regarding the safety of the bridge consisted mostly of unsupported assertions and attacks on DOT’s witnesses and reports.  Assertions, no matter how honest or strong, cannot form the basis of a finding in the Complainant’s favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).

With regard to Mr. Ludwig’s testimony, it is well-settled that an expert is not permitted to give an opinion on a question of law.  An expert witness may not be offered to testify “as to the governing law” or “what the law required.”  United States v. Leo, 941 F.2d 181, 196-197 (3d Cir.1991); see also Browne v. Commonwealth, 843 A.2d 429, 433 (Pa. Cmwlth. 2004) (explaining that an expert's legal opinion testimony, such as whether a party has violated an ordinance, is not admissible); Kosey v. City of Washington Police Pension Bd., 459 A.2d 432, 434 (Pa. Cmwlth. 1983) (stating that an expert witness may not testify as to issues of law, which are for a court to decide).  “The law is evidence of itself, and it is up to the courts, not a witness, to draw conclusions as to its meaning.”  Waters v. State Employment Retirement Bd., 955 A.2d 466, 471 n.7 (Pa. Cmwlth. 2008).
		
		The Commission has wide discretion in determining whether expert testimony will be of help to it in any particular case.  However, in light of the decisions cited above, that discretion does not permit the Commission to allow expert testimony on a question of law.  Even if the Commission were to allow expert testimony on a question of law, the Commission could not base its ruling on that testimony.  The Commission may not rely on an expert opinion to support its ruling on a question of law.  41 Valley Associates v. London Grove Twp., 882 A.2d 5, 19 n.12 (Pa. Cmwlth. 2005).

However, “[a] witness may testify as to the action he or she took with regard to an ordinance, in order to develop a factual basis to assist the court or jury in determining whether an ordinance applies and whether a party complied with the terms of the ordinance, but the witness may not ordinarily testify as to whether he or she believes a party's actions constitute a violation of the ordinance.”  Browne v. Commonwealth, 843 A.2d 429, 433-434 (Pa. Cmwlth. 2004).  Mr. Ludwig’s testimony is limited to 1) the fact that he filed the action in the Court of Common Pleas of Lackawanna County on behalf of the Complainant; 2) the existence of the 1832 incorporating statute of the Ligett’s Gap Railroad; and 3) the existence of the litigation and resulting deed involving Emma Slayton and the DLW.

To the extent that the Complainant’s complaint is requesting that the Commission grant him relief based on the theory that the deed from Emma Slayton to the DLW constitutes a contract that is binding on the Complainant and the Railroad, the Commission lacks jurisdiction to award the relief the Complainant seeks.  The law is well established that the Commission does not have subject matter jurisdiction over private contractual disputes.  Adams v. Pa. P.U.C., 819 A.2d 631 (Pa. Cmwlth. 2003); Litman v. Peoples Natural Gas Company, 449 A.2d 720 (Pa. Super.1982).  The Commission has also determined that it is not the proper forum for resolving property rights controversies.  Rather, such controversies are a matter for a court of general jurisdiction.  Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 3, 2003); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Order entered September 15, 1999).  In Fairview Water Co. v. Pennsylvania Pub. Util. Comm’n., 502 A.2d 162 (Pa. 1985), the Pennsylvania Supreme Court held that the Commission does not have jurisdiction to determine the scope and validity of an easement.  The Complainant may pursue his litigation in the Court of Common Pleas of Lackawanna County in order to resolve the dispute over the Railroad’s responsibilities pursuant to the deed and obtain whatever private relief is appropriate, regardless of the outcome of the Commission proceeding.
	
The Complainant has failed to establish by a preponderance of the evidence that the bridge is no longer safe to carry any loads or that the entire structure will collapse.  Since the Complainant has failed to meet his burden of proof, his complaint should be denied and the Commission should order the existing structure to remain open at the posted weight limit.
Usually, denying the complaint would end the discussion regarding disposition of the crossing.  However, in its August 3, 2012 order, the Commission remanded the matter with specific instructions that this proceeding determine the future disposition of the crossing in addition to allocating the costs of the work performed pursuant to the approved plans.  I will therefore address the future disposition of the crossing below.

Before addressing the future disposition of the crossing I will briefly discuss the current condition of the crossing.  While the Complainant failed to meet his burden of proof, there is sufficient evidence in the record from the March 21, 2012 and May 23, 2013 hearings presented by other parties to establish that, while the bridge at the crossing is capable of carrying the posted loads and is not in danger of immediate collapse, it is deteriorated and in poor condition.  DOT conducted an in depth inspection that it presented at the March 21, 2012 hearing.  DOT Ex. 2.  In addition, before commencing the work ordered by the Commission in its August 3, 2012 order, DOT performed an inspection on the bridge on August 14, 2012.  DOT St. 6, p. 2, DOT Ex. 7.  The August 14, 2012, inspection rated the bridge as in serious condition.  DOT St. 6, p. 3, DOT Ex. 7.  

DOT conducted another inspection on April 30 and May 1, 2013 and found that the condition of the bridge had changed little.  DOT St. 6, p. 4, DOT Ex. 8.  Concrete from the surface of the bridge continues to fall from the bridge.  DOT St. 6, p. 4-5.  This degradation of the concrete indicates a loss of strength that has to be considered when calculating the load carrying capacity of the bridge.  DOT St. 6, p. 5.  The values used to calculate the load rating for the bridge included the strength of the concrete.  DOT St. 6, p. 5.

DOT’s witness stated that the bridge will eventually need to be replaced.  DOT St. 6, p. 7.  However, even though the bridge is classified as structurally deficient, the bridge does not need to be replaced immediately.  DOT St. 6, p. 7.  DOT is not willing to bear the cost for a new bridge since it contends that the Railroad built and owns the bridge and should be responsible for replacing the bridge.  DOT St. 6, p. 7, DOT M.B. p. 12-20.

I&E concurs with DOT’s assessment of the condition of the bridge.  I&E St. 1, p. 3-4.  I&E states that it is essential that the bridge be inspected on a frequent basis to ensure that the bridge can safely carry the loads for which it is posted.  I&E St. 1, p. 4.  I&E points out that the bridge cannot be rehabilitated due the deficiencies of the main arch.  I&E St. 1, p. 4.  The bridge must therefore either be replaced or an at-grade crossing created if a public rail-highway crossing is to continue to exist at this locations.  I&E St. 1, p. 4, I&E M.B. p. 7-8.

From this evidence, it is clear that while the bridge can safely carry the posted loads, it will not be able to do so indefinitely.  It is therefore necessary, consistent with the August 3, 2012 order, to address the future disposition of the crossing.  There are several options available to the Commission regarding future disposition of the crossing.

First, the Commission could direct that the existing structure be rehabilitated so as to carry heavier loads.  Second, the Commission could direct that the existing structure be removed and replaced with an at-grade crossing at the same location.  Third, the Commission could direct that the existing bridge be removed and replaced with a new bridge at the same location.  Fourth, the Commission could direct that the existing structure be removed, the roadway be barricaded and the crossing abolished.  I will discuss each of these options in turn.

Turning first to rehabilitating the existing structure, the Commission should reject this option for two reasons.  First, rehabilitating the existing structure is not viable because this type of bridge cannot be rehabilitated to carry heavier loads.  DOT’s engineer testified that because the bridge is constructed solely of reinforced concrete, it cannot be rehabilitated so as to increase its weight bearing capacity.  N.T. 263.  No party presented any evidence refuting this testimony.  I must therefore conclude that rehabilitating the existing structure to carry heavier loads is not feasible from an engineering perspective.

Second, even if the bridge could be rehabilitated to its original condition, the rehabilitation could prove inadequate.  DOT’s witness stated that he could not determine from the information available what loads the bridge was originally designed and constructed to carry.  N.T. 253.  It is possible that even if the bridge were rehabilitated to its original condition, its load carrying capacity would not be adequate to carry the 80,000 pound loads that are the current maximum.  N.T. 253.  Rehabilitating the existing bridge to carry less than the current maximum loads would be a poor use of limited resources.  I conclude that rehabilitating the existing bridge is not an option available to the Commission.

Turning next to replacing the existing bridge with an at-grade crossing, the Commission should reject this option for two reasons.  First there is no evidence in this proceeding that would support this option.  No party presented evidence regarding the feasibility of constructing an at-grade crossing at this location.  There is a substantial difference in elevation between the roadway and the Railroad’s facilities and there is no evidence that this difference in elevation could be adequately addressed and an at-grade crossing created.

Second, establishing an at-grade crossing at this location would create an unsafe condition where none now exists.  Even if the elevation difference between the roadway and railroad facilities could be adequately addressed, the result would be replacing a grade separated crossing with an at-grade crossing.  It is beyond argument that a grade separated crossing is safer than an at-grade crossing in that the grade separated crossing eliminates the possibility of train-vehicle collisions.  Creating an at-grade crossing at this location would, by its very nature, create the possibility of a vehicle-train collision where none currently exists.  I conclude that replacing the existing bridge with an at-grade crossing is not an option available to the Commission.

Turning next to replacing the existing bridge with a new bridge at this location, this appears to be the only option that is available to the Commission if a public rail highway crossing is to remain at this location.  However, whether the Commission should order a new bridge to be constructed at this location requires a determination by the Commission that a public crossing at this location is still necessary.  I will address that issue next.
 
The Complainant did not present any evidence that a public crossing at this location is necessary.  The Complainant’s evidence focused on the effect that the condition of the existing bridge had on his ability to use his property.  The Complainant indicated that the Railroad’s rail line divided his property.  Complainant St. 2, p. 1, Complainant’s M.B. p. 4.  The bridge provides access from one part of his property to the other.  Complainant St. 2, p. 1, N.T. 226-227, D&H Ex. 4.

In order to retain that access, the Complainant requests that the bridge be rehabilitated to its 1917 condition or a new bridge be constructed.  Complainant St. 2, p. 6.  Pending the bridge being rehabilitated or a new bridge being constructed, the Complainant requests that the S.R. 4009 bridge be improved to DOT highway specifications immediately or an at-grade crossing be immediately installed for his personal use.  Complainant St. 2, p. 6.

While the Complainant’s evidence addresses his personal need for a crossing, it does not demonstrate that a public crossing at this location is necessary.  Other parties provided information on whether a public crossing at this location was necessary.

DOT’s witness stated that S.R. 4009 is classified as an urban local road that serves primarily local traffic.  DOT St. 5, p. 3.  DOT does not believe that the Commonwealth’s transportation system benefits from the existence of the crossing.  DOT St. 5, p. 3, DOT M.B. p. 17.  DOT contends that motorists travelling from the LaPlume area to the Waverly area can use either S.R. 4009 or State Route US 6.  DOT St. 5, p. 4.  DOT considers S.R. 4009 to be redundant.  DOT St. 5, p. 4, DOT M.B. p. 17.

DOT’s witness stated that the bridge is listed on the Lackawanna Luzerne Transportation Study (LLTS) Long Range Transportation Plan.  DOT St. 7, p. 2.  The Long Range Transportation Plan is a planning document which indicates regional needs for the next twenty years.  DOT St. 7, p. 2.  However, being on the Long Range Transportation Plan does not allocate any money for a particular project.  DOT St. 7, p. 3.  No funds have been allocated either for the replacement or removal of the existing bridge carrying S.R. 4009.  DOT St. 7, p. 3, DOT M.B. p. 18.  There are no federal or state funds available for any improvements ordered by the Commission since those funds are currently allocated to other projects.  DOT St. 7, p. 3, DOT M.B. p. 18.

The County’s witness testified that the County’s transportation system does not benefit from the existence of the crossing.  County St. 1, p. 2.  The County is not willing to maintain the bridge and has no plans to repair the bridge.  County St. 1, p. 2.

From this testimony, it appears that neither DOT nor the County consider the crossing to be necessary for their respective transportation systems.  This conclusion is supported by the fact that apparently, vehicle users were able to use the detour established by DOT while the crossing was closed with no adverse impact to the Commonwealth’s or County’s transportation systems.  Even when the bridge did not have a posted weight limit, the daily traffic volume was only 625 vehicles per day.

I conclude that the evidence does not support the continued need for a public rail-highway crossing at this location and the construction of a new bridge to replace the existing structure.  Constructing a new bridge to replace the existing structure will not serve a useful public purpose, responsive to a public demand or need.  I reach this conclusion for several reasons.

First, the crossing is not necessary for the transportation systems of either DOT or the County.  As stated above, witnesses from DOT and the County both testified that the crossing did not benefit their respective transportation systems.  No other party presented any testimony that the crossing was necessary for the travelling public.

Second, the amount of vehicle traffic using the crossing is minimal.  Before DOT posted the bridge for a 13 ton weight limit, only 625 vehicles per day used the crossing.  Furthermore, there is no evidence that the amount of traffic that would use the crossing would increase in the future.

Third, there are alternate routes available should the existing bridge be removed.  DOT’s witness indicated that State Route US 6 is available for vehicles as an alternative to the crossing.  DOT St. 5, p. 4, DOT Ex. 6.  Members of the public who would use the crossing have other ways to reach their destination.

Since there is no need for a crossing at this location, the existing bridge should be removed since it will only continue to deteriorate.  Once the bridge is removed, the crossing should be abolished.  I conclude that the Railroad should prepare plans for the demolition and removal of the bridge and upon Commission approval of those plans, remove the structure at its sole cost and expense.  DOT, at its sole cost and expense, should erect and maintain barricades on S.R. 4009 on the approaches to the crossing.  I reach this conclusion for several reasons.

First, as stated above, the Railroad’s predecessors constructed the bridge and created the crossing.  Since the Railroad’s predecessors constructed the bridge and created the crossing, the Railroad should be responsible for removing the bridge.  Which party constructed the bridge and created the crossing is a relevant factor that the Commission may consider in directing which party shall perform work at a crossing and bear the cost of that work.  Pennsylvania Dept. of Trans. v. Pennsylvania Pub. Util. Comm’n., 464 A.2d 645 (Pa. Cmwlth. 1983); Consolidated Rail Corp. v. Pennsylvania Pub. Util. Comm’n, 423 A.2d 1108 (Pa. Cmwlth. 1980).

Second, as noted above, the Railroad and DOT both bear some responsibility for the deteriorated condition of the crossing, which has led to the need to remove the bridge.  The Railroad and its predecessors failed to perform any meaningful repairs to or maintenance to the structure in spite of the fact that the DL&W built the rail line and constructed the bridge.  DOT failed to perform any meaningful repairs to or maintenance of the structure in spite of the fact that the bridge carries a state highway.  Whether a party is responsible for the deterioration of the crossing which has led to the need for its repair, replacement or removal is a relevant factor that the Commission may consider in directing which party shall perform work at a crossing and bear the cost of that work.  Pennsylvania Dept. of Trans. v. Pennsylvania Pub. Util. Comm’n., 469 A.2d 1149 (Pa. Cmwlth. 1983).

Third, both parties will benefit from the removal of the bridge.  The railroad will benefit because it will no longer have pieces of concrete from the bridge falling onto its right of way and will no longer have to contribute to the costs of inspection and maintenance of the structure.  DOT will benefit because it will no longer have to inspect the bridge and will no longer have to contribute to the costs of inspection and maintenance of the bridge.  The relative benefit that each party will receive from the repair, replacement or removal of the crossing is a relevant factor that the Commission may consider in directing which party shall perform work at a crossing and bear the cost of that work.  Pittsburgh and L. E. R. Co. v Pennsylvania Pub. Util. Comm’n., 556 A.2d 944 (Pa. Cmwlth. 1989).

CONCLUSION

In summary, the Railroad shall reimburse DOT for a portion of the costs of the work performed by DOT.  DOT shall inspect and maintain the bridge until the Railroad removes the bridge.  The Railroad shall reimburse DOT for a portion of the costs of inspection and maintenance that DOT incurs.  The Railroad shall remove the bridge and DOT shall erect and maintain barricades on the approaches to the crossing.  Upon completion of the work, the crossing shall be abolished.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter of and the parties to this proceeding.  66 Pa. C.S. §§2702 and 2704.

		2.	The Commission has the authority to order the construction, reconstruction, alteration, relocation, repair, maintenance, protection, suspension or abolition of railroad crossings, as well as the authority to determine and order which concerned parties should perform such work, in order to prevent accidents and promote the safety of the public.  66 Pa. C.S. §§2702, 2704.

		3.	In apportioning costs in railroad crossing cases, the Commission is not limited to any fixed rule but takes into consideration all relevant facts, the only requirement being that its order be just and reasonable.  Bell Atlantic-Pa, Inc. v. Pa. Public Utility Commission, 672 A.2d 352 (Pa. Cmwlth., 1996), Greene Twp. Board of Supervisors v. Pennsylvania Pub. Util. Comm’n, 668 A.2d 615 (Pa. Cmwlth., 1995).

		4.	The Pennsylvania Department of Transportation, Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, LaPlume Township and Lackawanna County are all concerned parties within the meaning of 66 Pa. C.S. §2702 & 2704.

		5.	Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.

		6.	The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).

7.	It is just and reasonable for the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad to reimburse the Pennsylvania Department of Transportation the amount of $239,238.50 for work the Pennsylvania Department of Transportation performed pursuant to the Commission’s August 3, 2012 order.

8.	It is just and reasonable for the Pennsylvania Department of Transportation to bear the remaining amount of $84,447.00 for work it performed pursuant to the Commission’s August 3, 2012 order.

		9.	The Commission can promote safety and prevent accidents by ordering the Pennsylvania Department of Transportation to inspect and maintain the bridge carrying S.R. 4009 over the facilities of the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, located in LaPlume Township, Lackawanna County.

10.	It is just and reasonable for Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad to reimburse the Pennsylvania Department of Transportation for 20% of the costs of the inspection and 80% of the costs of maintenance the Pennsylvania Department of Transportation incurs.

11.	It is just and reasonable for the Pennsylvania Department of Transportation to bear the remaining costs of inspection and maintenance it incurs.

12.	The Commission can promote safety and prevent accidents by ordering the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad to remove the bridge carrying S.R. 4009 over its facilities located in LaPlume Township, Lackawanna County.

13.	The Commission can promote safety and prevent accidents by ordering the Pennsylvania Department of Transportation to erect and maintain barricades where the bridge carrying S.R. 4009 crosses over the facilities of the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, located in LaPlume Township, Lackawanna County.

14.	It is just and reasonable for Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad to bear the costs of removing the bridge carrying S.R. 4009 over its facilities located in LaPlume Township, Lackawanna County.

15.	It is just and reasonable for the Pennsylvania Department of Transportation to bear the costs of erecting and maintaining barricades where the bridge carrying S.R. 4009 crosses over the facilities of the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, located in LaPlume Township, Lackawanna County.

ORDER


THEREFORE,

IT IS RECOMMENDED:

1. That the complaint of A. Edward Schwartz against the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, Pennsylvania Department of Transportation, LaPlume Township and Lackawanna County at Docket No. C-2011-2237486 is hereby denied.

		2.	That the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad shall reimburse the Pennsylvania Department of Transportation the amount of $239,238.50 for work the Pennsylvania Department of Transportation performed pursuant to the Pennsylvania Public Utility Commission’s August 3, 2012 order.

3.	That the Pennsylvania Department of Transportation shall bear the remaining amount of $84,447.00 for work it performed pursuant to the Pennsylvania Public Utility Commission’s August 3, 2012 order.

		4.	That the Pennsylvania Department of Transportation, at its initial cost and expense, shall inspect and maintain the bridge carrying S.R. 4009 over the facilities of the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, located in LaPlume Township, Lackawanna County.

		5.	That the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad shall reimburse the Pennsylvania Department of Transportation for 20% of the costs of the inspection and 80% of the costs of maintenance the Pennsylvania Department of Transportation incurs inspecting and maintaining the bridge carrying S.R. 4009 over the facilities of the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, located in LaPlume Township, Lackawanna County.

		6.	That the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, at its sole cost and expense, within twelve (12) months of the date of the Pennsylvania Public Utility Commission Order entered in this matter prepare and submit to the Pennsylvania Department of Transportation, LaPlume Township and Lackawanna County for examination and review and to the Pennsylvania Public Utility Commission for approval, complete detailed final demolition plans for the removal of the bridge carrying S.R. 4009, including the abutments and retaining walls, over its facilities located in LaPlume Township, Lackawanna County.

		7.	That the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad at its sole cost and expense, within twelve (12) months from the date that the Pennsylvania Public Utility Commission approves its submitted demolition plans, shall furnish all materials and do all work necessary to demolish and remove the bridge carrying S.R. 4009 over its facilities, including the abutments and retaining walls, in accordance with the approved plans.

8.	That the Pennsylvania Department of Transportation, at its sole cost and expense, shall erect and maintain barricades, in accordance with the Manual on Uniform Traffic Control Devices, where the bridge carrying S.R. 4009 crosses over the facilities of the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, located in LaPlume Township, Lackawanna County.

9.	That the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, at least ten (10) days prior to the start of work, notify the Pennsylvania Department of Transportation, LaPlume Township and Lackawanna County of the actual date on which work will begin.

10.	That the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, report to the Pennsylvania Public Utility Commission the date of actual completion of the work at the earliest practicable time subsequent to said date of completion.

11.	That, upon completion of the demolition and removal work by the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad and the inspection and approval of that work by the Pennsylvania Public Utility Commission, the crossing carrying S.R. 4009 over the facilities of the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad located in LaPlume Township, Lackawanna County is abolished.

[bookmark: _GoBack]12.	That the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, at its sole cost and expense, upon abolition of the crossing, shall furnish all material and perform all work necessary to maintain its track and other facilities at the abolished crossing.

13.	That the Pennsylvania Department of Transportation, at its sole cost and expense, upon abolition of the crossing, shall maintain the S.R. 4009 approach roadways and barricades where the bridge carrying S.R. 4009 formerly crossed over the facilities of the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, located in LaPlume Township, Lackawanna County.

14.	That this order, insofar as it imposes any costs on any of the parties, is without prejudice to any party’s right to recover all or part of such costs incurred from others in accordance with any lawful agreement.

15.	That, upon completion of the demolition and removal work by the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, the inspection and approval of that work by the Pennsylvania Public Utility Commission and the abolition of the crossing carrying S.R. 4009 over the facilities of the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad located in LaPlume Township, Lackawanna County that the dockets at Docket Nos. C-2011-2237486 and P-2011-2241780 are marked closed.
		
		
Date:	August 2, 2013	________/s/____________________
		David A. Salapa
		Administrative Law Judge
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