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OPINION AND ORDER
BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by the Pennsylvania Department of Transportation (PennDOT) on May 13, 2013, and the Exceptions filed by Reading Blue Mountain & Northern Railroad (Railroad) on May 14, 2013, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur issued on April 26, 2013.  On May 28, 2013, PennDOT filed Reply Exceptions in response to the Railroad’s Exceptions.  For the following reasons we shall:  (1) grant the Railroad’s Exceptions; 
(2) declare PennDOT’s Exceptions to be moot; and (3) remand this matter to the Office of Administrative Law Judge (OALJ) for further action as deemed necessary.
History of the Proceeding
On November 14, 2011, Pittston Township (Township) filed a Formal Complaint against the Railroad alleging that the railroad crossing at Oak Street in the Township (Oak Street Crossing or Crossing) is in a state of disrepair and presents a serious safety hazard.  Pursuant to Section 702 of the Public Utility Code (Code), 66 Pa. C.S. § 702, the Commission served the Township’s Complaint on the Railroad and on PennDOT.  On November 22, 2011, the Complaint was served on the County Solicitor for Luzerne County (County).  
On December 6, 2011, PennDOT filed an Answer and New Matter, in which it admitted the allegations of the Complaint and added that the deterioration was due to the influx of water.  In its New Matter, PennDOT asserted the following:  (1) it was willing to repair the approaches; (2) the Railroad had been unresponsive; and (3) the Railroad should reimburse PennDOT for its expenses.  No Response to the New Matter was received.

On December 8, 2011, the Railroad filed an Answer to the Complaint in the form of a letter, stating that it planned to replace the crossing in 2012.  On December 19, 2011, an attorney from the Commission’s Bureau of Investigation & Enforcement (I&E) filed a Notice of Appearance.  

On June 1, 2012, the Railroad filed a Petition for Declaratory Order.  In its Petition, the Railroad sought a declaratory order on the issue of whether 
. . . upon closure of a state highway for the purpose of grade crossing replacement, [PennDOT] must immediately layout and designate a detour and that PennDOT is statutorily obligated to erect, monitor, maintain and remove detour signage during the entire time of the closure and that PennDOT has no authority to delegate those responsibilities to the parties.
Order Denying Petition for Declaratory Order at 2-3.  In support of this position, the Railroad cited 36 P.S. § 670-423.          
According to the Certificate of Service that was attached to the Petition, the Petition was served on the following:  the Township; PennDOT; the Commission’s Law Bureau; the County; and the ALJ.  There was no indication that the Petition was served on the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), or the Commission’s Bureau of Investigation and Enforcement (I&E)
 as is required by regulation.  52 Pa. Code §§ 5.41 and 5.42.  The Commission’s Secretary returned the Petition on June 5, 2012.  The Petition was re-filed on June 13, 2012.  On June 13, 2012, PennDOT filed an Answer to the Railroad’s Petition.

By Order of June 14, 2012, the ALJ denied the Petition, citing the Commission’s exclusive jurisdiction over rail/highway crossings.  66 Pa. C.S. §§ 2701-2709.  The ALJ also observed that the costs for the construction, relocation, alteration, protection or abolition of such crossings shall be borne and paid for by the public utility, municipal corporation, municipal authority or nonprofit organization authorized under Section 2702(h).  Order at 3.  The Commission also has the jurisdiction and authority to allocate the costs for an alteration, including the costs of any detour.  Finally, observed the ALJ, case law makes it clear that the General Assembly divested PennDOT of jurisdiction over that portion of a highway that crosses a railroad.  Accordingly, the section of the Highway Law, 36 P.S. § 670-423, cited by the Railroad is inapplicable.  Id.  (citing 66 Pa. C.S. § 2702-2704 and Millcreek Township v. Pa. PUC, 753 A.2d 324 (Pa. Cmwlth. 2000)).
On June 20, 2012, the hearing convened as scheduled.  The Township, I&E, and PennDOT appeared.  The Railroad did not appear.  The ALJ contacted the Railroad by telephone.  Counsel for the Railroad explained that the Railroad was not attending and was not defending the Complaint.  Thereupon, the hearing proceeded without the Railroad.  A transcript of twenty-eight pages was produced.  The record closed on July 20, 2012.

On October 22, 2012, the ALJ issued an Interim Order Reopening the Record and Requiring Supplemental Direct Written Testimony.  A further hearing on the matter was held as scheduled on February 4, 2013, with the Township, I&E, PennDOT and the County in attendance.  Again, the Railroad did not appear.  The hearing proceeded without the Railroad.

Direct written testimony was submitted by PennDOT and the Township and was entered into the record.  The County submitted a Letter that was entered into the record.  The record closed on March 4, 2013.  



In her Recommended Decision, ALJ Jandebeur recommended, inter alia, that the Railroad be directed to bear the cost of full replacement of the Crossing.  R.D. at 11.  Exceptions and Reply Exceptions were filed as above noted.
Discussion
The ALJ made three Findings of Fact and reached nine Conclusions of Law.  R.D. at 4, 11-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).    
Legal Standard


The Commission has jurisdiction over rail highway crossings pursuant to 66 Pa. C.S. §§ 2702 and 2704.  The general rule granting jurisdiction over rail highway crossings is set forth in 66 Pa. C.S. § 2702(a) as follows:

No public utility engaged in the transportation of passengers or property, shall, without prior order of the Commission, construct its facilities across the facilities of any other such public utility or across any highway at grade or above or below grade, or at the same or different levels; and no highway without like order, shall be so constructed across the facilities of any such public utility, and, without a like order, no such crossing heretofore or hereafter constructed shall be altered, relocated, suspended or abolished.
Therefore, in order for a rail highway crossing to be within the Commission’s jurisdiction as set forth above, the road or street involved must be a highway.  


When a crossing is within the Commission’s jurisdiction, the Commission has the authority, pursuant to 66 Pa. C.S. § 2702, to order the construction, reconstruc-tion, alteration, repair, protection, suspension or abolition of a rail highway crossing, as well as the authority to determine and order which parties shall perform such work at the crossing and which parties shall maintain the crossing in the future in order to prevent accidents and promote the safety of the public.  Southeastern Pennsylvania Trans. Auth. v. Pa. PUC, 592 A.2d 797 (Pa. Cmwlth. 1991).  
  
The Commission is empowered, pursuant to 66 Pa. C.S. § 2702(b), to determine and prescribe the manner in which such a crossing may be constructed, altered, relocated, suspended, abolished, maintained, operated or protected.  The Commission is also empowered, pursuant to 66 Pa. C.S. § 2702(c), to order the relocation, alteration, suspension or abolition of a crossing upon such reasonable terms and conditions as the Commission prescribes.  In evaluating a rail/highway crossing matter, the Commission is not limited to any fixed rule but must take all relevant factors into consideration, with the fundamental requirement being that its order is just and reasonable.  AT&T v. Pa. PUC, 737 A.2d 201, 213 (Pa. 1999) (citing Bell Atlantic-Pa., Inc. v. Pa. PUC, 672 A.2d 352 (Pa. Cmwlth. 1995)).
ALJ’s Recommendation


In her Recommended Decision, the ALJ recounted the testimony of four engineers who assessed the Oak Street Crossing and independently determined that it needed to be replaced in its entirety and that, in its present state, it presents a hazard for travelers.  R.D. at 5-8.  


  
The ALJ then turned to the question of which Party or Parties should bear the cost of replacing the Crossing and for its future maintenance.  R.D. at 8-11.  After her review of the testimony on this issue, the ALJ concluded as follows:   
It is appropriate for the Railroad to bear the cost of full replacement of this Crossing (1) because it is the Railroad that reaps the benefit of the Crossing, (2) the Crossing is owned by the Railroad, (3) the Railroad has been under a Commission Order to maintain the Crossing, and (4) it is the Railroad’s inaction that led to the current unsafe conditions of the Crossing.

Id. at 11.


Accordingly, the ALJ directed, inter alia, that the Railroad submit a detailed plan for the replacement of the Crossing to the Parties and to the Commission within ninety days of the date of entry of the Commission’s Order in this proceeding.  Ordering Paragraph No. 3, R.D. at 13.  The ALJ further directed that the Railroad finish all replacement work at the Crossing on or before August 31, 2014.  Ordering Paragraph No. 5, R.D. at 13.  Finally, the ALJ admonished the Railroad that the Commission may impose civil penalties on it, pursuant to 66 Pa. C.S. § 3301(a) and (b), if it should fail to meet the established deadlines for the submission of plans and the completion of work.  Ordering Paragraphs 4 and 6, R.D. at 13.
Exceptions and Reply to Exceptions
       
The Railroad files Exceptions to the Recommended Decision, contending that it has been denied its due process rights because it was not afforded proper notice of the hearing scheduled for February 4, 2013.  Paragraph ¶ 13, Exc. at 2.  Accordingly, the Railroad requests that the matter be rescheduled for hearing.  Exc. at 3.


In response, PennDOT avers that the Railroad has not been denied its due process rights because, although it was provided with ample notice and opportunity to appear at the hearing herein, it deliberately chose not to so appear.  R. Exc. at 5.  According to PennDOT, the Code and the Commission’s Regulations establish that a party’s failure to attend a scheduled hearing, when that party has been sufficiently notified of the time and place of the hearing, constitutes a waiver of any due process rights.  Id. at 4.  Since, in this case, the Railroad deliberately chose not to participate in the hearing scheduled for February 4, 2013, it should not be afforded the opportunity to participate in another hearing.   

Disposition  
        On review, we find that that the Railroad’s Exceptions are meritorious.  Initially, we note that footnote 1 in the Recommended Decision, found on page 3, reads as follows:  
On January 7, 2013, [counsel] for [the Township] sent a letter indicating that the parties had a tentative settlement and requesting a thirty (30) day continuance.  The continuance was granted and the hearing scheduled for January 9, 2013 was moved to February 4, 2013.  On January 8, 2013, Notice of the February 4, 2013 hearing was mailed by U.S. Postal Service to [counsels for the Township, the Railroad, PennDOT, I&E and the County].  All appeared at the February 4, 2013, except [counsel for the Railroad] who alleged that he did not receive the Notice.  All other attorneys on the party list received the Notice and [counsel for the Railroad’s] Notice was not returned as undeliverable, therefore, it is presumed received.  (Transcript at 6, 7, and 9).  Moreover, as explained by [PennDOT’s counsel] at the February 4, 2013 hearing, the parties were in negotiations to potentially settle this matter between the cancelled January 9, 2013 hearing and the February 4, 2013 hearing.  While the exact date may not have been mentioned during negotiations, the fact that the hearing was the first week of February was.  [The Township, I&E] and PennDOT received an email Saturday before the February 4th hearing that the Railroad was not appearing at the hearing.  (Transcript at 11).


We note that Exhibit “A,” attached to PennDOT’s Reply Exceptions, is a Letter from the Railroad’s counsel, addressed to the ALJ, and requesting that he be granted a continuance due to the fact that he will be out of the area and is not scheduled to return until February 5, 2013.  The Letter is dated February 1, 2013, is marked “urgent,” and was purportedly sent to the ALJ via facsimile.  

          In the Letter, counsel for the Railroad contends that neither he nor the Railroad received Notice of the hearing scheduled for February 4, 2013, and that he was only made aware of the scheduled hearing on February 1, 2013, when he received a copy of a letter from PennDOT’s counsel which was addressed to the President of the Railroad.  The letter from PennDOT’s counsel mentioned the hearing scheduled for February 4, 2013.      


It is therefore clear that the Railroad’s counsel had actual knowledge of the February 4, 2013 hearing prior to the hearing.  The Railroad’s counsel, however, was out of town on the day of the scheduled hearing, and so requested a continuance.  Our review of the record fails to demonstrate that the ALJ ever ruled on this request for a continuance.  The ALJ instead elected to proceed with the scheduled February 4 hearing in the absence of counsel for the Railroad.  February 4 Tr. at 5-13.  Accordingly, the issue becomes whether or not the ALJ erred in not ruling on counsel’s Letter-Request for Continuance.  We conclude that she did.  We believe the ALJ erroneously concluded that the Railroad made a deliberate decision not to attend the hearing, as it did with regard to the June 20, 2012 hearing. 


Further, we believe the request for a continuance should have been granted.  Section 1.15 of our Regulations, 52 Pa. Code § 1.15 deals with the grant of continuances.  In this case, counsel’s unavailability due to his being outside the area until a date after the date of the scheduled hearing seems to us to constitute “good cause” for a continuance, pursuant to Section 1.15(b).  
We note that the request for a continuance was made by letter dated Friday, February 1, 2013, and the hearing was scheduled for Monday morning, February 4, 2013.  52 Pa. Code § 1.15(b) states that requests for continuance “should” be filed at least five days prior to the scheduled hearing.  The instant request for a continuance was not filed at least five days prior to the hearing date.  Section 1.15(b), however, is not phrased in mandatory terms.  Moreover, the ALJ granted a continuance in January, 2013, based on a request submitted less than five days before the scheduled hearing.  While we regret the inconvenience to those Parties who attended the February 4, 2013 hearing, we believe that fairness to the Railroad requires that a new hearing be held.  
Due to the above-described circumstances, this proceeding will be remanded to OALJ, for further action as deemed necessary.  Considering that the January 2013 hearing was continued, and we believe the February 4 hearing should have been continued, we believe any further requests for a continuance should be strictly scrutinized.  We share the ALJ’s frustration at the delay in resolving this proceeding.      



Due to our decision on the Railroad’s Exceptions, supra, PennDOT’s Exceptions to the Recommended Decision are rendered moot, and will not be considered at this time.
Conclusion


Consistent with the above discussion, we shall:  (1) grant the Railroad’s Exceptions; (2) declare PennDOT’s Exceptions to be moot; and (3) remand this matter to OALJ for such action as deemed necessary; THEREFORE,
IT IS ORDERED:
1. That the Exceptions of the Reading Blue Mountain & Northern Railroad, filed on May 14, 2013, to the Recommended Decision are granted.

2. That the Exceptions of the Pennsylvania Department of Transportation, filed on May 13, 2013, to the Recommended Decision are declared moot.
3. That this matter is remanded to the Office of Administrative Law Judge for further action as deemed necessary.
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BY THE COMMISSION,








Rosemary Chiavetta,







Secretary

(SEAL)

ORDER ADOPTED:  August 15, 2013
ORDER ENTERED:  August 15, 2013
�          By Order entered August 11, 2011, at Docket No. M-2008-2071852, a Commission reorganization resulted in the functions of the former Office of Trial Staff being transferred to the new Bureau of Investigation and Enforcement.   
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