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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Clarification and Amendment (Petition) filed by the Pennsylvania Independent Oil & Gas Association (PIOGA) on July 26, 2013.  The Petition seeks to clarify and amend our Opinion and Order entered on July 16, 2013 (July 2013 Order), in the above-captioned proceeding.  On August 5, 2013, Equitable Gas Company, LLC (Equitable or Company) filed a letter reply in which it stated that it does not oppose PIOGA’s Petition.  For the reasons stated below, we shall grant PIOGA’s Petition, in part, and deny it, in part. 
History of the Proceeding

	This proceeding involves Equitable’s petitions for approval of its Long-Term Infrastructure Improvement Plan (LTIIP Petition) and its Distribution System Improvement Charge (DSIC Petition).[footnoteRef:1]   [1: 	 	Act 11 of 2012 (Act 11), amended Chapters 3, 13, and 33 of the Public Utility Code (Code), 66 Pa. C.S. Chps. 3, 13, 33.  Act 11, in part, permits natural gas distribution companies (NGDCs) to implement a DSIC to recover reasonable and prudent costs incurred to repair, improve or replace certain eligible distribution property that is part of the utility’s distribution system.  The eligible property for the utilities is defined in Section 1351 of the Code, 66 Pa. C.S. § 1351.  As a precondition to the implementation of a DSIC, a utility must file a LTIIP with the Commission pursuant to the requirements of Section 1352, 66 Pa. C.S. § 1352.  
] 


	Equitable filed the LTIIP Petition on January 11, 2013, with copies being served upon the statutory advocates.  On January 29, 2013, Equitable filed the DSIC Petition.  The DSIC Petition included proposed Supplement No. 95 to Tariff Gas – Pa. P.U.C. No. 22 to introduce the DSIC Rider into the Company’s tariff with an effective date of April 1, 2013.  

On January 31, 2013, the Office of Consumer Advocate (OCA) filed comments pertaining to the LTIIP Petition, but did not initially request hearings.  Thereafter, on February 19, 2013, the OCA filed a Notice of Intervention and Public Statement, a Formal Complaint (Docket No. C‑2013‑2348777), and an Answer to the DSIC Petition.  In its Answer to the DSIC Petition, the OCA argued that the Commission should deny Equitable’s Petition as filed, suspend the proposed Tariff Supplement No. 95 to Tariff Gas – Pa. P.U.C. No. 22, and refer the matter to the Commission’s Office of Administrative Law Judge (OALJ) for a full hearing and investigation pursuant to OCA’s complaint.  The OCA identified several preliminary concerns with the Company’s proposed surcharge.  OCA Answer at 2.  One of the concerns included Equitable’s proposal to treat Natural Gas Production and Gathering Plant FERC accounts as “distribution system” property for purposes of DSIC recovery and to apply the DSIC to its Appalachian Gathering Service class (Rate AGS).  The OCA averred that this required further consideration by the Commission because Section 1351, 66 Pa. C.S. § 1351, limits DSIC-eligible property to property that “is part of the utility’s distribution system.”  OCA Answer at 3-4.
 
On February 19, 2013, PIOGA filed a Petition to Intervene in the DSIC proceeding.[footnoteRef:2]   [2:  	On February 19, 2013, the Office of Small Business Advocate (OSBA) filed a Notice of Intervention, Public Statement, and an Answer to Equitable’s DSIC Petition.  OSBA requested hearings and such relief as may be necessary or appropriate.  In its Answer, OSBA did not allege that any particular provision or relief requested by Equitable should be denied.  On June 3, 2013, the United States Steel Corporation (U.S. Steel) also filed a Petition to Intervene in the DSIC Petition matter, but later withdrew it.  Since there was no response to U.S. Steel’s Petition to Withdraw its Petition to Intervene, we granted it.  July 2013 Order at 3, 44. ] 


On March 4, 2013, Equitable filed reply comments in response to the OCA’s formal complaint and comments on Equitable’s DSIC petition.  

In our July 2013 Order, we approved Equitable’s LTIIP Petition.  We also approved Equitable’s DSIC calculation and tariff subject to modifications.  July 2013 Order at 41.  The details of our resolution of the LTIIP Petition are set forth on pages 4-26 of our July 2013 Order.  Our resolution of the DSIC Petition is summarized on pages 27-42 of the July 2013 Order.  

In response to requests for evidentiary and public input hearings by the OCA and the OSBA, we referred several aspects of the DSIC Petition to the OALJ for hearing and preparation of a recommended decision pursuant to Section 1355 of the Code, 66 Pa. C.S. § 1355.  One of the issues we referred to the OALJ is whether field lines that serve residential and commercial customers under Natural Gas Production and Gathering Plant FERC accounts are DSIC-eligible property.  The remaining issues referred to the OALJ are:  (1) The impact of accumulated deferred income taxes associated with DSIC investments; and (2) The calculation of the state income tax component of the DSIC revenue requirement.  

On July 23, 2013, the OALJ issued a Notice scheduling a prehearing conference on August 22, 2013, before Administrative Law Judge (ALJ) Conrad A. Johnson.  On July 26, 2013, PIOGA filed its Petition in which it avers that our July 2013 Order misstated PIOGA’s position with respect to its concerns about Equitable’s proposal to apply DSIC to Rate AGS.  PIOGA argues that this misstatement and the failure to refer PIOGA’s concerns to the ALJ may constitute a waiver of this argument.  The Petition requests that we clarify and amend our July 2013 Order to confirm that PIOGA has preserved “the issue of lawfulness of Equitable’s application of its DSIC to Rate AGS for consideration in the proceedings referred to the ALJ.”  Petition at 1-2.    

As stated above, Equitable filed a letter reply on August 5, 2013, in which it stated that it does not oppose PIOGA’s Petition.  

Discussion

Legal Standards

		We note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision. 

A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

Disposition

		In its Petition to Intervene, PIOGA stated: “PIOGA believes application of the DSIC to Rate AGS is inconsistent with Act 11 of 2012.”  PIOGA Petition to Intervene at 2.  In our prior Opinion and Order, we stated: “PIOGA did not dispute any elements of Equitable’s DSIC.”  July 2013 Order at 3.  Our statement appears to be an oversight because PIOGA’s Petition to Intervene adequately sets forth its concerns about Equitable’s application of the DSIC to Rate AGS.  Thus, we shall modify our prior opinion on page 3 to delete the sentence: “PIOGA did not dispute any elements of Equitable’s DSIC.”

PIOGA argues that this incorrect statement, coupled with our conclusions on page 42 of the July 2013 Order (in which we stated that the DSIC Petition “complies with the requirements of Act 11 and our Final Implementation Order” and is not “inconsistent with the applicable law”) may preclude consideration of PIOGA’s issue in the ALJ proceedings.  PIOGA does not dispute our additional conclusion on page 42 of the July 2013 Order (in which we stated that PIOGA “has not articulated a basis for denying Equitable the opportunity to implement a DSIC mechanism, consistent with our discussion above).”  Petition at 1.  However, PIOGA requests a clarification or amendment to confirm that PIOGA has preserved the issue of whether Equitable’s application of DSIC to Rate AGS is lawful.  Id. at 1-2.  
  
As discussed above, the OCA in its Answer to the DSIC Petition expressed concerns over Equitable’s proposal to include Natural Gas Production and Gathering Plant FERC accounts as DSIC eligible property.  OCA Answer at 3.  Within the same argument section, the OCA noted concerns that Equitable proposes to apply the DSIC to its Rate AGS.  Id. at 4.  In response to this argument, we referred the issue of whether the Natural Gas Production and Gathering Plant FERC accounts are recoverable through the DSIC mechanism, to the OALJ for hearing and recommended decision.  We did not specifically reference the concern of whether Equitable’s application of DSIC to Rate AGS is lawful because we considered it to be subsumed within the larger issue of whether the Natural Gas Production and Gathering Plant FERC accounts are recoverable through the DSIC mechanism.  July 2013 Order at 28-29.  Thus, the issue of whether Equitable’s application of the DSIC to Rate AGS is lawful has already been preserved and will be an issue for consideration before the ALJ.  

In making a determination of whether to amend an order, the Commission may consider whether the petition for amendment addresses new and novel arguments, or issues or evidence previously overlooked.  See, Duick, supra.  On review, we find that the Petition, as it pertains to the preservation of the issue of application of the DSIC to Rate AGS, does not raise new arguments or address issues or evidence previously overlooked.  Therefore, we decline to disturb our July 2013 Order on this issue.   

CONCLUSION

Based on the foregoing discussion, we shall grant PIOGA’s Petition for Clarification or Amendment, in part, and deny it, in part, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

1. That the Petition for Clarification and Amendment filed by the Pennsylvania Independent Oil & Gas Association is granted, in part.

2. That our Opinion and Order entered herein on July 16, 2013, is hereby modified to delete the following sentence on page 3, which reads: “PIOGA did not dispute any elements of Equitable’s DSIC.” 


3. That in all other respects our Opinion and Order entered herein on July 16, 2013, remains in full force and effect.  

[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary


(SEAL)
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