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history of the proceeding

On November 29, 2012, Ron Carson (Mr. Carson or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging the following: (1) that PECO had refused to extend the halt in collections, in effect from a previous medical certificate, while the Complainant’s doctor’s office was without electric power due to a storm and was unable to issue a subsequent medical certificate; (2) that PECO had deemed him in default of a payment arrangement he did not know existed; (3) that PECO had terminated his electric service without giving him proper notice; (4) that a PECO technician had terminated his service despite the Complainant showing him a medical certificate; (5) that the Complainant is receiving multiple confusing bills within a single month; (6) that the Company does not allow sufficient time for the customers to mail in their payments; (7) that the Company had mistakenly credited a $250 payment as $25 and deemed him to have defaulted on a payment arrangement; (8) that PECO failed to address his high billing concerns; (9) that the Complainant has experienced frequent service interruption at his current residence; and (10) that PECO had inadvertently cut off the power at Complainant’s place of work.
As relief, the Complainant requests: that PECO have a technician investigate “why [Mr. Carson’s] usage is abnormally high”; that his “amount in arrears [be] forgiven”; that he be issued one bill a month and be allowed sufficient time to pay it.  Complaint ¶ 5.
On December 14, 2012, Respondent filed an Answer denying the material allegations of the Complaint.

A Hearing Notice dated February 4, 2013, informed the parties that the initial hearing in this matter was scheduled for Tuesday, March 19, 2013, at 10:00 a.m.

A Prehearing Order was issued on February 26, 2013, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding. 

The hearing convened as scheduled on March 19, 2013.  Ron Carson appeared pro se, and testified on behalf of the Complaint.  Shawane L. Lee, Esq., represented the Respondent, and presented the testimony of Renee Tarpley and Richard B. Adler.  During his cross-examination by PECO, the Complainant amended his requested relief to include a payment arrangement.  Tr. 52-53.  Also, half-way through the direct testimony of PECO’s second witness Mr. Carson expressed his desire to withdraw all his claims with the exception of his request for a payment arrangement.  Tr. 116-130.  Mr. Carson explained that a PECO technician had visited his residence on January 8, 2013, and had identified the cause behind his high electricity usage.  The Complainant was satisfied that the problem was identified and corrected and that his most recent bill from PECO reflected a lower and more reasonable usage.  Tr. 116-17.  PECO had no objections to Mr. Carson’s request.  Tr. 127.  The hearing proceeded with the parties addressing Mr. Carson’s claim of inability to pay and his request for a payment arrangement.
The record in this matter closed on April 19, 2013.

FINDINGS OF FACT

1.
The Complainant is Ron Carson, who currently resides at 9577 James Street, Apartment A, Philadelphia, PA 19114 (Service Address).
2.
The Respondent is PECO Energy Company.

3.
On August 2, 2012, Mr. Carson filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 003002453 alleging his inability to pay his electricity bills from PECO and requesting a payment arrangement.  PECO Exhibit 12. 
4.
On August 2, 2012, Mr. Carson reported to BCS that his balance with PECO was $1,600.00, that he lived by himself, and that his gross income was $1,450.00 per month.  PECO Exhibit 12. 

5.
On August 7, 2012, BCS issued an informal decision at BCS Case No. 003002453 establishing a payment arrangement for Complainant as a level 2 income customer.  The payment arrangement required Mr. Carson to pay his regular budget billing of $246.00 per month, plus $63.00 per month towards the arrearages.  PECO Exhibit 12. 
6.
Between August 2012 and February 2013, Mr. Carson made several partial and/or untimely payments to PECO.  PECO Exhibit 1.

7.
On February 5, 2013, Mr. Carson defaulted on the payment arrangement issued by BCS at BCS Case No. 003002453.  Tr. 126.
8.
The Complainant currently receives $1,540.00 a month in Social Security benefits.  Tr. 54-55.
9.
The Complainant is the sole resident at the Service Address.  Tr. 56.

10.
As of the day of the hearing, Mr. Carson’s balance with PECO was $2,356.25.  Tr. 84.

DISCUSSION

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. 

§ 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.
66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:


   (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 
 
   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

 

*
*
*

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
66 Pa. C.S. § 1405 (b) and (d).  

Mr. Carson has already received one Commission-issued payment arrangement. In August of 2012, Mr. Carson reported to BCS that his balance with PECO was $1,600.00, that he lived by himself, and that his gross income was $1,450.00 per month.  Based on these figures, the BCS determined that Complainant was a level 2 income customer and issued a payment arrangement that, in accordance with 66 Pa. C.S. § 1405, required Mr. Carson to retire his balance of $1,600.00 within twenty-four months while continuing to pay his monthly budget bill of $246.00.  Mr. Carson defaulted on this payment arrangement. 

As stated above, while the Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code, it lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income.  A “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.
66 Pa. C.S. § 1403 (Definition of “Change in Income”).  “Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.” (Emphasis added) 66 Pa. C.S. § 1403 (Definition of “Household Income”).
At the hearing, the Complainant testified that he continued to live by himself at the Service Address.  However, he testified that his current monthly gross income is $1,540.00 per month, which is slightly higher than the income of $1,450.00 he had reported to the BCS in August of 2012.  
Mr. Carson has not experienced a “change in income” as that termed is defined in Section 1403 of Chapter 14.  The Commission lacks the authority to issue a second or subsequent payment arrangement for the Complainant, and the Complaint will be dismissed because Mr. Carson failed to carry his burden of proving that he is entitled to a new Commission-issued payment arrangement.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2.
As the Complainant, Ron Carson had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).

3.
 The Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code.

4.
Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement, if a customer has defaulted on a previous payment arrangement.  See 66 Pa. C.S. § 1405 (d).

5.
Complainant has not experienced a “change in income” as that term is defined in 66 Pa. C.S. § 1403.  

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Ron Carson against PECO Energy Company at Docket No. C-2012-2337615 is dismissed.
2.
That the Secretary mark this docket closed.
Dated:
August 7, 2013






/s/











Eranda Vero








Administrative Law Judge
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