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HISTORY OF THE PROCEEDING


On June 10, 2011, Joseph Lucey (“Complainant” or “the ratepayer”) filed a formal complaint against Columbia Gas of Pennsylvania, Inc. (“Respondent” or “Columbia Gas”) alleging Columbia Gas disconnected service without prior notice and requesting the Public Utility Commission (“Commission”) order Respondent to fix the gas leak and resume service.  

On July 14, 2011, Respondent filed an Answer to Complaint with the Commission in which it alleged it disconnected service because of the existence of a dangerous condition, specifically the existence of a natural gas leak in an eight-inch line servicing Complainant’s service address.
		On November 16, 2011, the Commission issued a Hearing Notice scheduling this matter for an initial telephonic hearing on Monday, December 19, 2011 in the Commission’s offices in Pittsburgh, Pennsylvania.  On the same date, the undersigned presiding officer issued a Prehearing Order to the parties directing the parties on various preliminary matters.
		
		On December 5, 2011, Columbia Gas of Pennsylvania, Inc. (“Applicant” or “Columbia Gas”) filed an application with this Commission seeking permission to abandon natural gas service to one (1) field gathering line customer in Greene County, Pennsylvania.  On the same date, Columbia Gas filed a Motion to Consolidate the application with the complaint proceeding docketed at No. C-2011-2248370.  It also served copies of the application on the affected customer.  Notice of this application was published in the Observer-Reporter, a local newspaper of general circulation in Greene County, on December 15, 2011 and in the Pennsylvania Bulletin on December 15, 2011.  Protests were due to be filed on or before January 3, 2012.  

		On December 13, 2011, Complainant’s counsel, David C. Hook, submitted a written request for a continuance on the grounds Complainant’s attorney would be unavailable on December 19, 2011 due to an emergency situation for another client in Spain.  The presiding officer granted that request on December 15, 2011.   On January 4, 2012, the presiding officer granted Columbia Gas’ request to consolidate and on January 4, 2012, these proceedings were scheduled for a prehearing conference to be conducted on February 10, 2012.  On January 12, 2012, Complainant’s attorney filed an Answer to the application in which many facts alleged by Columbia Gas in the application were disputed, especially those facts alleged concerning the termination of service and communications concerning conversion alternatives.  

		On February 8, 2012, Columbia Gas filed Preliminary Objections objecting to the use of the term “Answer” in Complainant’s January 12, 2012 filing and requested that the Answer be treated as a timely-filed protest to the application.  Further, Columbia Gas requested that paragraphs in the Answer which referenced discussions with Columbia Gas Transmission, LLC (“Columbia Transmission”) should be stricken.  Thereafter, the presiding officer conducted a prehearing conference on February 10, 2012 at which Complainant and his attorney-in-fact were present and represented by David C. Hook, Esq.  Columbia Gas was presented and represented by Kimberly S. Cuccia, Esq.  The Preliminary Objections filed by Columbia Gas were denied at the prehearing conference, at which the parties agreed to a litigation schedule.  

		On August 7, 2012, the presiding officer conducted the Initial Hearing in these proceedings with both parties present and represented by counsel.  David C. Hook, Esq., represented Complainant Joseph Lucey and his attorney-in-fact, Mark Lucey.  Andrew S. Tubbs, Esq., represented Applicant Columbia.  Complainant presented the testimony of one witness and submitted one exhibit.  In addition, Applicant presented the written direct testimony of two witnesses and submitted four (4) exhibits.  

		The presiding officer scheduled a subsequent hearing in order to provide Complainant an opportunity to provide rebuttal testimony and to provide Applicant with an opportunity to present non-hearsay evidence concerning the length to the nearest distribution facilities, the cost to connect, and the route chosen.  Thereafter, the presiding officer conducted a Further Hearing with both parties present and represented on October 2, 2012, at which time Complainant presented testimony from one witness along with the witness’ written direct testimony.  Applicant presented the written direct and rebuttal testimony of one witness.  Complainant presented five (5) exhibits.  Applicant presented two (2) exhibits attached to the direct testimony.  The hearing generated a total of 298 pages of notes of testimony.  Both parties filed main briefs and reply briefs.  The record closed on January 31, 2013.

		On May 3, 2013, the presiding officer notified counsel for both parties that a review of the hearing record revealed the matters in dispute were appropriate for mediation and it would be in the best interest of both parties if the parties participated in mediation before the presiding officer rendered a decision.  The presiding officer asked both parties to indicate on or before close of business on May 8, 2013 if they consented to use the mediation process, and could commit to do so in good faith.  Counsel for both Columbia Gas and Complainant indicated their consent and willingness to participate in mediation on May 3, 2013 and May 8, 2013, respectively, and requested the complaint and abandonment proceedings be transferred to the Mediation Unit for a private resolution between the parties.  
		Thereafter, on May 13, 2013, the presiding officer issued an Order which (1) reopened the hearing record; and (2) referred this matter to the Office of Administrative Law Judge’s Mediation Unit for mediation proceedings.  On June 11, 2013, the parties met at the Commission’s offices at Piatt Place in Pittsburgh and engaged in mediation.  On June 12, 2013, the Mediator filed a report indicating the parties were unsuccessful in reaching any understanding or settlement of the two disputes.  

		On July 17, 2013, the presiding officer closed the hearing record as of June 17, 2013, having provided the parties with an opportunity to make any appropriate requests.  This matter is now ripe for resolution.

FINDINGS OF FACT

1. Mark R. Lucey owns 250 acres with a residence included located at 107 Roy Furman Highway, Wind Ridge, Greene County, Pennsylvania (“service address”) where his brother, Joseph Lucey, and his wife, Sheila, have resided since January 16, 2010.  Joseph Lucey is a customer of Columbia Gas.  (Tr. 13, 14, 29, 265).

2. Joseph Lucey is deaf and Mark Lucey is his Attorney-in-Fact.  (Tr. 5).

3. The service address, which is located on a 250-acre parcel that abuts the West Virginia-Pennsylvania state line, was purchased by Mark Lucey from his parents in 2005.  (Tr. 14, 29, 31; Columbia Statement No. 1 at 3 and Columbia Statement No. 2 at 3-4).

4. Mark Lucey lives in West Virginia, approximately one mile from the service address, and receives natural gas service as a tap-in customer of Columbia Gas of West Virginia from Line 1360 belonging to Columbia Gas Transmission, LLC (“Columbia Transmission”).  (Tr. 30, 31, 265-275).

5. Columbia Gas provided natural gas service to the service address off of a transmission pipeline owned by Columbia Transmission from January 20, 2010 until on or about June 1, 2011.  (Tr. 5; Columbia Statement No. 1 at 3).

6. Beginning in 2009, Columbia Transmission began negotiations with Mark Lucey to terminate natural gas service being delivered to the service address.  (Tr. 15-19).

7. In 2009, a Consolidated Coal Company employee provided Mark Lucey with a portion of a topographical map showing the pipelines under and near the service address.  The map shows that “Columbia Gas Co. Line 954” connects to “Columbia Gas Co. Line 17” near the location on the property where multiple pipelines cross into West Virginia near Dodds Ridge Road (State Route 4001).  Line No. 954 originally terminated to the north of the service address where there is a junction with Line No. 17.  (Tr. 286, 287; Lucey Statement No. 1; MRL‑4).

8. On January 20, 2010, Columbia Gas initiated residential gas service to Joseph Lucey at the service address with gas transported by Columbia Transmission on Line 954, which pipeline is owned and operated by Columbia Transmission.  (Tr. 14; Columbia Statement No. 1 at 3-4 and Columbia Statement No. 2 at 3-4).

9. Beginning in 2010, Columbia Transmission began negotiations with Mark Lucey for the right to replace its Line No. 17 with No. 1528 across the northern portion of the 250-acre property on which the service address is located.  (Tr. 285).

10. Columbia Transmission is a subsidiary of NiSource, engaged in the business of transporting natural gas in interstate commerce, subject to regulation by the Federal Energy Regulatory Commission, and provides storage and firm transportation service to Columbia Gas without providing service to end-use customers.  (Columbia Statement No. 2 at 3).

11. Columbia Gas is a subsidiary of NiSource and it takes ownership of the gas transported by Columbia Transmission at Columbia Gas’ meter under an agreement with Columbia Transmission and provides retail service to ratepayers.  (Tr. 42; Columbia Statement No. 2 at 3).

12. On December 5, 2010, a leak occurred less than 400 feet away from the service address, which leak was repaired by “Columbia” employees from Pennsylvania and West Virginia with help from Mark Lucey.  It was unclear to Mark Lucey if the employees represented Columbia Gas or Columbia Transmission but gas service was not interrupted and no corporate employees gave safety warnings to Mark Lucey or the ratepayer.  (Tr. 41-49).

13. From 2009 through early 2011, Complainant and/or Mark Lucey and Columbia Transmission engaged in numerous conversations about converting from natural gas in an attempt to prepare for a date (then unknown) when Columbia Transmission would shut off gas to Line 954.  By early 2011, Mark Lucey believed a settlement in principle had been reached between him and who he perceived to be “Columbia Gas” for the installation of a geothermal conversion system.  (Tr. 52-53).

14. Mark Lucey prefers geothermal because it is cleaner and cheaper to maintain and use in the long run.  (Tr. 54).

15. During negotiations with Columbia Transmission in 2010, Mark Lucey objected to leasing a one-half acre portion of the property to Columbia Transmission for the installation of a “peg launcher” at the “Spectrum Tie-In line”.  (Tr. 285; MRL-5).

16. During negotiations, a land agent for Columbia Transmission provided Mark Lucey with MRL-5 in January 2011, which document is a general reference map showing a portion of the Line 1528 project over a portion of the property owned by Mark Lucey.  MRL-5 shows multiple pipelines currently transverse the property owned by Mark Lucey, proceeds under Dodds Ridge Road (State Route 4001), continue into Marshall County, West Virginia and are near the service address.  (Tr. 284-285; MRL-5).
17. On May 27, 2011, a gas leak occurred approximately 1400 feet away from the service address.  On June 1, 2011, people in vehicles marked as “Columbia” came to the service address, walked around the house and left without conducting tests, examining the leak or warning Complainant about any safety concerns.  There was no smell of gas detected at that time.  (Tr. 27-35).

18. Columbia Transmission informed Columbia Gas on June 1, 2011 that Columbia Transmission had terminated the flow of gas in the transmission pipeline providing gas to the service address because gas from Line 954 allegedly was blowing into a stream near the service address, causing a dangerous situation.  (Columbia Statement No. 1 at 3-4; Columbia Exhibit NJDK-3).

19. On June 2, 2011, Columbia Gas dispatched a service technician to shut off Columbia Gas’ meter and to lock and plate the meter at the mainline tap of Line 954 as a safety precaution.  (Columbia Statement No. 1 at 4; Columbia Exhibit NJDK-3).

20. On June 2, 2011, Mark Lucey received a call at his residence in West Virginia from an employee of Columbia Gas of Ohio telling him the meter belonging to Columbia Gas of Pennsylvania was locked, tagged and shut off due to a gas rupture caused by longwall mining.  (Tr. 39-40).

21. No tag, door-knob notice or door notice was left at the service address or at the meter on or about June 1, 2011 by Columbia Gas of Pennsylvania when the gas connection was terminated.  (Tr. 40).

22. On June 3, 2011, Columbia Transmission informed Columbia Gas in writing about Columbia Transmission’s decision to permanently discontinue service on Line 954 due to ongoing safety concerns related to chronic leaks as a result of longwall mining near Line 954, including a leak believed to be located in a nearby stream bed.  (Columbia Exhibit NJDK-1, Attachment B).

23. On June 3, 2011, Columbia Gas sent a “Notice of Termination” letter to Joseph Lucey via overnight mail informing him (1) that the natural gas service to the service address was terminated due to immediate safety concerns, and (2) that Columbia Transmission had decided to permanently discontinue operation of Line 954 due to ongoing safety concerns related to chronic leaks as a result of longwall mining near Line 954, including a leak believed to be located in a nearby stream bed.  (Columbia Statement No. 1 at 5; Columbia Exhibit NJDK-1, Attachment B).

24. On June 3, 2011, Columbia Gas informed Complainant in writing that Columbia Transmission would contact him “to discuss temporary service and possible conversion to an alternative fuel.”  (Columbia Statement No. 1 at 5; Columbia Exhibit NJDK-1).

25. On or about June 6, 2011, Mark Lucey spent $1,535.52 to purchase equipment and appliances in order to convert the service address from natural gas to propane.  He purchased a new propane hot water tank and a used electric dryer.  Also he installed simple natural gas-to-propane converters to the furnace and stove, in addition to performing some of the work and paying Suburban Propane to complete the installation.  (Tr. 66-71, 145; Columbia Exhibit NJDK-4).

26. On June 10, 2011, Mark Lucey filed a complaint against Columbia Gas on behalf of Joseph Lucey.  

27. By letter dated November 18, 2011 and sent to Columbia Gas, Columbia Transmission memorialized discussions from June 3, 2011, including a detailed history of alleged prior leaks on Line 954 and of Columbia Transmission’s decision to permanently remove Line 954 from service due to the “multiple safety and pipeline integrity issues” on Line 954.  (Tr. 97; Columbia Exhibit NJDK-1, Attachment A).

28. On December 5, 2011, Columbia filed an Application for Approval of Abandonment of Service by Columbia Gas of Pennsylvania, Inc. to One (1) Natural Gas Service Customer Located in Greene County, Pennsylvania (“Abandonment Application”).  (Columbia Exhibit NJDK-1).

		29.	Constructed in 1905, Line 954 consists of approximately 10,000 feet of a steel coupled 10-inch main owned by Columbia Transmission, which runs through Richhill Township in Greene County, Pennsylvania and the Liberty and Cameron Districts in Marshall County, West Virginia, where it connects to another Columbia Transmission pipeline in West Virginia, from which gas is provided.  (Tr. 151, 162, 167, 190; Columbia Statement No. 2 at 3).

		30.	Longwall mining often leads to natural gas pipeline leaks and, by June 2011, Line 954 was rendered unsafe and incapable of operating safely, due to ongoing longwall mining in the surrounding area.  (Tr. 101, 144, 180, 197).

		31.	In 2010, Columbia Transmission delivered 93.1 Mcf of gas to the service address with $422.80 in total distribution revenues received by Columbia Gas.  (Columbia Statement No. 1 at 6).

		32.	Columbia Gas estimates the utility would incur $229,557 in annual revenue deficiency costs if it extended its distribution facilities to the service address based on Complainant’s 2010 consumption figures.  (Columbia Statement No. 1 at 6).

		33.	Section 8.1(b) of Columbia Gas’ tariff provides that service provided from a transmission line is at the sole discretion of the owner of the transmission line to allow service from their facilities to the customer.  (Columbia Exhibit NJDK-2).

		34.	The only property or equipment owned by Columbia Gas which was located on Mr. Lucey’s property by the end of May 2011 was the tap and the gas meter which was used to measure consumption of natural gas from Line 954.  (Tr. 101, 144).

		35.	Replacement of Line 954 to Mr. Lucey’s residence or any pipeline replacement near the path of Line 954 would require a stream permit and significant expense.  (Tr. 154).

		36.	Neither Columbia Transmission nor Columbia Gas are subject to a contractual or legal obligation to provide natural gas service to Mr. Lucey’s property, such as through a lease or right-of-way agreement.  (Tr. 169).

		37.	By following the West Roy Furman Highway, a new pipeline to service the subject residence from the closest point of Columbia Gas’ distribution system would be approximately 28,000 feet long and cost $2.9 million to construct.  (Tr. 236, 237; Columbia Statement 3 at 3-5; Ex. NWW-2).

		38.	The path along the West Roy Furman Highway is the most efficient route for installing a new pipeline from Mr. Lucey’s property to Columbia Gas’ distribution system.  (Tr. 236, 237).

DISCUSSION

		This proceeding involved a formal complaint filed by a ratepayer followed five months later by an application to abandon service filed by the utility listed as a respondent in the formal complaint.  The ratepayer alleged improper termination of service by respondent utility while the applicant utility requested permission to abandon service because a third party (natural gas transmission company) terminated the provision of natural gas through an interstate transmission gas line outside the applicant utility’s control.  The two proceedings were consolidated at the request of the utility because the evidence to be provided in the complaint would be similar to the evidence to be provided in the abandonment proceeding.  Due to the varying burdens of proof, these two proceedings will be discussed separately below.



Formal Complaint filed by Lucey

		In this matter, Complainant alleges Columbia Gas terminated natural gas service to the service address for an improper reason and in an improper manner.  Complainant requests the Commission order Columbia Gas to restore natural gas service to the service address, and impose a civil penalty because Columbia Gas terminated natural gas service without notice and without cause.  In the alternative, Complainant requests $18,000 from Columbia Gas, which would cover the costs of converting the residence over to geothermal.

		Columbia Gas contends it properly discontinued service to the service address on June 1, 2011 because Respondent lacks control over the natural gas transmission company.  Respondent avers, once the transmission company made the decision to turn off the flow of natural gas through its own transmission pipeline, Respondent lacked any ability to provide Complainant with natural gas service.  Respondent further contends it notified Complainant about the termination as soon as it could but the emergency nature of the shut off by the transmission company made prior notification impossible.

Burden of Proof

		As the party seeking intervention from this Commission, Complainant bears the burden of proving Respondent violated provisions of the Public Utility Code or the Public Utility 
Commission’s regulations in some fashion.[footnoteRef:1]  To establish a sufficient case and satisfy the burden of proof, Complainant must show the public utility is responsible or accountable for the problem described in the Complaint.[footnoteRef:2]  Such a showing must be by a preponderance of the evidence.[footnoteRef:3]   [1:  	Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).
]  [2:  	Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  ]  [3: 
 	Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).
] 



Complainant can meet that burden if he presents evidence more convincing, by even the smallest amount, than that evidence presented by Respondent.[footnoteRef:4]   [4: 	 	Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950). 
] 


Applicable Regulations

		A violation of the Code may occur when a utility company fails to provide reasonable service, such as failure to properly terminate service.  The reasonable service requirement found in Section 1501 of the Code, 66 Pa. C.S.A. §1501, reads in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  

		The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  The term “service” is “used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied...by public utilities...in the performance of their duties under [the Public Utility Code]....”  66 Pa. C.S. §102.  Thus how a utility company interrupts or delays providing natural gas, and/or if a utility company continues to reasonably provide natural gas service, are factual conclusions that Lucey must show to have been unreasonable, inadequate and insufficient.

		A public utility is permitted to terminate service to a service address after notifying the ratepayer if the ratepayer fails to take certain actions, such as refusing to pay on an undisputed delinquent account.[footnoteRef:5]  The Public Utility Code specifies only those few actions when a utility company is permitted to terminate service and spells out the grounds for immediate termination when ratepayers engage in especially troublesome behavior.[footnoteRef:6]  The Public Utility Code specifies how a public utility must notify a ratepayer about an impending termination.[footnoteRef:7]  In addition, the Public Utility Code requires a public utility to make an attempt to contact the ratepayer or an adult occupant at least three days before a termination can take place using either a personal attempt and/or a telephonic attempt.[footnoteRef:8]  All of these provisions refer to terminations which result from some deleterious action or failure to act by the ratepayer.   [5:  	See 66 Pa. C.S.A. §1406(a)(1).
]  [6:  	See 66 Pa. C.S.A. §1406(c).]  [7: 
 	See 66 Pa. C.S.A. §1406(b).
]  [8:  	See 66 Pa. C.S.A. §1406(b)(i)(ii).
] 


Columbia Gas’ Tariff Section 8.1(b)

		Columbia Gas provides the residential gas service from a transmission line, which differs from a distribution line.  A transmission line primarily transmits gas, in contrast to a distribution line which distributes gas to a service address.  Transmission lines are subject to different operating standards under a different regulatory authority (i.e., FERC) than distribution lines.  Specifically, Columbia Gas’ tariff at Section 8.1(b) states that service provided from a transmission line is at the sole discretion of the owner of the transmission line to allow service from the owner of the facilities to the customer.[footnoteRef:9]  Tariff Section 8.1(b) thus allows Columbia Gas to cease furnishing retail gas service from a transmission line when Columbia Transmission elects to disallow service from its transmission pipeline. [9: 	 	Columbia Exhibit NJDK-2.
] 


		Tariff Section 8.1(b) is an existing and effective tariff term and condition of service and must be applied consistently with its language.  It has the full force and effect of law and is binding on Columbia Gas and its customers.[footnoteRef:10]  Because the subject line is a transmission line, Tariff Section 8.1(b) would apply to the abandonment of service at issue here and would provide sufficient authority for Columbia Gas to discontinue service to the one affected customer, assuming Columbia Gas provided reasonable and adequate customer service in how Columbia Gas communicated the pending termination by Columbia Transmission.   [10: 	 	PPL Electric Utility Corp. v. Pa. P.U.C., 912 A.2d 386, 402 (Pa. Cmwlth. 2006); Pennsylvania Electric Co. v. Pa. P.U.C., 663 A.2d 281, 284 (Pa. Cmwlth. 1995); Brockway Glass Co. v. Pa. P.U.C., 437 A.2d 1067, 1070 (Pa. Cmwlth. 1981).  
] 


Conclusion of Formal Complaint filed by Lucey

		In this complaint proceeding, termination did not result because Lucey failed to pay his bills or permit access to the gas meter.  The termination resulted because of the actions of a third party – which entity is not a party to these proceedings and which is not subject to the jurisdiction of the Public Utility Commission, i.e., Columbia Gas Transmission LLC.  Columbia Transmission made a unilateral decision to turn off the supply of natural gas to its pipeline and there is nothing Complainant or the Public Utility Commission can do to alter or reverse that decision.

Complainant failed to show Columbia Gas terminated service for an inappropriate reason because actually Columbia Gas did not terminate service.  Columbia Gas may have failed to take reasonable efforts to provide Complainant with prior notice of the impending termination.  The evidence presented showed Columbia Gas knew Columbia Transmission was discussing taking Pipeline 954 out of service as far back as December 2010 (See Exhibit NJDK-1).  Letters from both Columbia Gas and Columbia Transmission were sent to Mark Lucey on NiSource letterhead and, in the case of correspondence from Columbia Gas, the letterhead did not specify Columbia Gas of Pennsylvania.  (See Exhibit NJDK-1).  Columbia Gas asserts it is a separate entity from Columbia Transmission, and yet it brought substantive witnesses to the hearing who were NiSource employees – which is the parent company for both entities (Columbia Gas and Columbia Transmission).  

		In this proceeding, the evidence showed Columbia Gas did not terminate the natural gas service because the termination was effectuated by Columbia Transmission.  Furthermore, Complainant did not prove Columbia Gas failed to provide Complainant with reasonable and adequate service by providing prior notice about the termination.  Although Complainant proved Columbia Gas, through its relationship with Columbia Transmission, knew Columbia Transmission intended to terminate service through its distribution line, Complainant did not prove Columbia Gas failed to provide adequate customer service to the ratepayer by failing to give advance notice.  There is no evidence that shows Columbia Gas knew or should have known that Columbia Transmission would effectuate an immediate termination on or around June 1, 2011.

In addition, the correspondence provided by Columbia Gas as part of Exhibit NJDK-1 shows Complainant was advised a few months prior to final termination about the need to finalize plans to convert from natural gas due to the pending termination.  Complainant is correct that the evidence – showing a serious natural gas leak on the pipeline on June 1, 2011 – was inconclusive and more than controverted by Complainant’s evidence to the contrary.  Complainant’s evidence, taken in its totality and as seen through the prism of the utility’s evidence, was more than sufficient to show Columbia Transmission’s alleged assertion for why it terminated service off of Line 954 was incorrect.  However, Columbia Transmission is not under the Public Utility Commission’s jurisdiction and the reasonableness (or lack of reasonableness) of Columbia Transmission’s actions cannot be at issue here.   

Complainant has not shown that the actions of Columbia Gas to terminate distribution services off the transmission pipeline were inconsistent with its Tariff or the Commission’s rules.  Therefore, Complainant’s formal complaint must be denied.  

Application to Abandon Service filed by Columbia Gas of Pennsylvania
		
		Columbia Gas requests Commission approval to abandon gas service to the same service address identified in the Complaint because Columbia Transmission concluded it would not repair or replace the transmission pipeline providing service to the service address, and because the cost for Columbia Gas to construct new distribution facilities to connect to Columbia Gas’ nearest distribution line was uneconomical.  Columbia Gas contends extending its existing facilities to the service address would require Columbia Gas to install approximately 28,000 feet of new distribution facilities from its existing facilities to the service address at an approximate cost of $2.9 million.  Columbia Gas avers it evaluated the potential revenues associated with the new facilities to determine whether the potential revenues could support the required plant investment, and contends it found the annual gas consumption at the service address for the twelve-month period covering 2010 generated less than $500 of annual total distribution revenues.  Therefore, based upon the limited revenue potential associated with extending its facilities to the service address, Columbia Gas opines extension would result in a revenue deficiency of approximately $230,000 per year.  Columbia Gas requests the Commission conclude the line extension is not justified, and condition the grant of the abandonment on the payment of $3,437.10[footnoteRef:11] from Columbia Gas to Complainant.  Mark Lucey protests the application and requests the Commission deny the application and order Columbia Gas to extend its distribution line to the service address. [11: 	 	Columbia Gas calculated $3,437.10 was an appropriate amount because that amount is the greater of “(a) three times the total of the customer’s last 12 months of actual bills or (b) 1.5 times an average of the last two 12-month periods.”  (See Columbia Statement No. 1 at 9).
] 


Burden of Proof for Abandonment of Service

		In this proceeding, there are two separate burdens of proof.  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.[footnoteRef:12]  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  	One must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.[footnoteRef:13]  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:14]  Here, Columbia Gas carries the burden of proving it is just, reasonable and in the public interest for the Commission to approve Columbia Gas’ application to abandon service to one mainline tap customer. [12: 	 	Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  
]  [13: 	 	See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S.A. §704; and Yellow Cab Company v. Pa., Public Utility Comm., 524 A.2d 1069 (Pa. Commw. 1987).  
]  [14: 	 	Norfolk & Western Ry. Co. v. Pa., Public Utility Comm., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); and Murphy v. Pa., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Commw. 1984).
] 


Applicable Law in Abandonment Proceedings

		Before a public utility may abandon service to the public, the utility must first apply for, and obtain, a certificate of public convenience.  Section 1102(a)(2) of the Public Utility Code (the “Code”), 66 Pa. C.S. §1102(a)(2).  Section 1103(a) of the Code, 66 Pa. C.S. §1103(a), defines the general standard by which the Commission determines whether to grant a certificate of public convenience:

A certificate of public convenience shall be granted by order of the commission, only if the commission shall find or determine that the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.  The commission, in granting such certificate, may impose such conditions as it may deem to be just and reasonable.


The touchstone for the Commission’s approval of a public utility’s voluntary relinquishment of its franchise right is the public interest.[footnoteRef:15]  As noted previously, Columbia Gas, as Applicant, bears the burden of proof, pursuant to 66 Pa. C.S. §332(a), because it is the party seeking affirmative relief from this Commission. [15: 	 	Pennsylvania Railroad Company v. Pa., Public Utility Comm., 146 A.2d 352, 356 (Pa. Super. 1959), vacated on other grounds, 396 Pa. 34, 152 A.2d 422 (1959).  
] 


		Accordingly, one must review the record in this application to determine whether Columbia Gas satisfied its burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Lucey submitted evidence of “co-equal” value or weight to refute Columbia Gas’ evidence, and, if “yes”, one cannot deem the burden of proof to have been satisfied, unless the party bearing the burden of proof (i.e., Columbia Gas) presents additional evidence. [footnoteRef:16]  Among the factors the Commission considers in assessing whether public convenience and necessity will be served by any proposed abandonment are:  (1) the availability of supply; (2) the economics of maintaining the system; (3) the number of customers affected; (4) the availability of alternative fuels and/or suppliers; (5) the costs of converting to alternate fuels or suppliers; and (6) the allocation of such costs.[footnoteRef:17]   [16: 	 	Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa., Public Utility Comm., 443 A.2d 1373 (Pa. Commw. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).
]  [17: 	 	Able Company, Ltd., 1996 Pa. PUC LEXIS 108, 23 (1996); Re Leechburg Gas Company, 66 Pa. P.U.C. 29 (1988); and Re Victor Gas Company, 49 Pa. P.U.C. 649 (1976); Application of National Fuel Gas Distribution Corporation for Approval of Abandonment of Service, Docket No. A-121850F2023 (Order entered March 26, 2003) (“Application of NFG”).] 


Availability of Supply

		Although Applicant utility company initially provided only hearsay testimony concerning an available supply source, the utility did provide more than sufficient evidence that the only Columbia Gas-owned facilities on Mr. Lucey’s property were the tap and meter.  Both of these items were located at the transmission line owned by a non-jurisdictional company.  Unfortunately, the transmission line is no longer operational, and the source of the gas previously supplied to the Lucey residence is no longer available.  

		Therefore, the analysis herein must determine the nearest point of possible delivery.  Columbia Gas’ Director of Rates and Regulatory Affairs testified the public utility would have to invest $2 million dollars to extend 21,799 feet of additional pipe in order to connect Complainant’s residence to the nearest natural gas distribution line.  (See Columbia Statement No. 1 at 6).  

		Later, Columbia Gas’ provided the testimony of the NiSource Corporate Services Manager of Field Engineering who testified the distance was incorrectly calculated initially because the true distance is approximately 28,000 feet at an investment cost of $2.9 million.  (See Tr. 236-237; Columbia Stmt. 3 at 3-4; Ex. NWW-2).  The pathway for the proposed pipeline would follow Columbia Gas’ public right-of-way along the West Roy Furman Highway runs, and would be the best route for a pipeline under the circumstances presented.  

		Columbia Gas’ evidence, provided by an engineer, concerning the distance, cost and route of the proposed pipeline was unrebutted by Mr. Lucey and supports a finding that an alternate source of a supply of natural gas is not readily available for the utility.  Absent a willingness of the customer to pay for the line extension in accordance with the utility's tariff, it is unreasonable for Mr. Lucey to expect Columbia Gas and its other ratepayers to extend service to the Lucey residence.  Therefore, Columbia Gas met this prong of the test.

Conclusion on the Assessment of Public Interest

		The public interest requirement was met when Columbia Gas provided factual evidence concerning the available supply of natural gas in the area, the proximity of its distribution system to Mr. Lucey’s residence, and the cost to install a pipeline to connect the residence to the distribution system.  Columbia Gas also provided factual evidence that the cost of laying a new pipeline relative to the income Columbia Gas could reasonably expect to receive for providing natural gas service to the residence was too excessive and the Commission cannot reasonably expect the other ratepayers of Columbia Gas to pay for the cost of such a pipeline.  Therefore, the application to abandon will be approved.  

		Columbia Gas asked Mr. Lucey to provide an estimate of converting to propane as the energy source for the residence and to also provide an additional estimate for conversion to another type of energy source.  Mr. Lucey provided no evidence concerning those estimates, although he mentioned a geothermal conversion as a preferred energy source.  It was known how much money he spent to convert over to propane in June 2011 and the efforts he made to contain his costs of conversion as low as possible.  However, nothing prevents Mr. Lucey from utilizing the funds to be received from Columbia Gas as a means to defray the cost of converting to geothermal, if he so chooses.

Terms and Conditions of Abandonment

		As noted previously, Section 1103(a) of the Code, 66 Pa. C.S. § 1103(a), authorizes the Commission to impose reasonable terms and conditions on the abandonment of service by a utility.  Duncannon, supra.  For the reasons discussed supra, this application will be granted subject to certain conditions.  Columbia Gas must pay Joseph Lucey the sum of $3,437.10 to help defray the costs of converting to an alternate energy source.  Next, Columbia Gas must purge and cap all service lines, if it has not done so already, which lines had been used to deliver gas to the affected customer, at its sole cost and expense as directed by the Gas Safety Division of the Bureau of Transportation and Safety.  It is understood the subject transmission line is owned by Columbia Transmission, an entity not subject to the jurisdiction of this Commission.

		In order to assure compliance with these terms and conditions, Columbia Gas will be directed to file a sworn certification with the Commission within 90 days of entry of the Commission’s final Order in this application proceeding, a copy of which certification Columbia Gas must also serve upon the affected customer.

The Economics of Maintaining the System

		The economics of maintaining Line 954 is not an applicable consideration to this proceeding because the line in question belongs to Columbia Transmission, not Columbia Gas.  Columbia Transmission’s decision to abandon use of this pipeline is not, and cannot be, within the purview of this decision.  Columbia Gas contends laying a new distribution line from which to serve Complainant, moreover, will be cost-prohibitive because installing approximately 28,000 feet of pipe, as well as additional facilities and equipment, at an estimated cost of approximately $2.9 million, in order to serve one affected residential customer is not in the public interest.  In addition to the installation costs, Columbia Gas points out it would incur incremental annual operation and maintenance expenses to maintain the new facilities, as well as incremental depreciation expenses.

		Service to one residential ratepayer would not generate sufficient revenue to provide Columbia Gas with a fair rate of return on its capital investment.  Although Columbia Gas did not provide evidence concerning the natural gas receipts for the more recent twelve-month periods (either 2011 or 2012), Columbia Gas did show it received only $422.80 from service provided to Complainant in 2010.  Due to the limited revenue to be earned from a replacement line and the extensive work required to replace the pipe and maintain and operate new lines, Columbia Gas contends replacement of the transmission line with a distribution line would result in a revenue deficiency of $229,557 annually.  Clearly the costs of a new distribution line far outweigh the revenue a new line would generate.

		The Commission approved abandonment applications in similar economic situations.  In Groff v. North Penn Gas Company, 77 Pa. P.U.C. 203 (1992), North Penn sought to abandon gas service to four customers in Potter Township.  The customers received service from a 10,500 foot long section of deteriorated two-inch steel pipe, which was installed in 1937.  Annual revenues from the customers totaled $846.53 and the cost of replacing the pipe was $50,000.00.  The Commission found the economic factors favored abandonment over replacement and approved North Penn’s application for abandonment.[footnoteRef:18]   [18: 	 	See also, Application of National Fuel Gas Distribution Corporation, Docket Nos. A‑121850F2023 and C‑00003500 (Initial Decision issued April 8, 2002); Application of National Fuel Gas Distribution Corporation, Docket No. A‑121850F2014 (Initial Decision issued November 17, 1997); and Application of National Fuel Gas Distribution Corporation, Docket Nos. A‑121850F2011 and C‑00968108 (Initial Decision issued January 3, 1997).] 


		As noted previously, Applicant provided sufficient evidence to prove the distance and cost of installing a new distribution line to the service address.  At the second day of hearing, NiSource’s Manager of Field Engineering testified the cost to install 28,000 of pipeline, as proposed by Columbia Gas, would be approximately $2.9 million.  There is sufficient credible facts in the record to prove the cost of connecting the service address to the distribution system would be $2.9 million, and it is unreasonable for the Commission to order Columbia Gas to connect the service address to the distribution system.  

The Number of Customers Affected

		The proposed abandonment affects one (1) residential customer.  No other Columbia Gas customers will be affected.  Moreover, the only function of the subject Columbia Transmission pipeline at the time of termination was to provide gas service to this one residential customer.



The Availability of Alternative Fuels and/or Suppliers

		A number of adequate, safe, and competitively priced alternate fuel sources are readily available to the affected customer, including oil, propane, electricity, and wood.  The Commission has recognized these energy sources as available alternatives to natural gas in abandonment cases.[footnoteRef:19]  Propane, in particular, has been found to be an efficient, clean burning energy source that is commonly used in homes when natural gas is unavailable.  Mark Lucey converted the service address to propane in order to maintain the service address as a habitable structure, pending a final determination in this matter by the Public Utility Commission.  Neither party provided specifics concerning another alternative fuel source other than propane. [19: 	 	See, e.g., Re Leechburg Gas Company, supra.] 


The Costs of Converting to Alternate Fuels or Suppliers

		There is no disagreement amongst the parties that, while awaiting a final outcome in his formal complaint proceedings, Complainant paid $1,535.52 for the propane conversion back in June 2011.  At the hearing, Complainant failed to present any evidence with respect to actual conversion costs to a geothermal system, or current prices of propane or BTU comparisons of the two fueling systems.  Such general statements, without any evidentiary support, are therefore unpersuasive and will be given no weight.  Neither party addressed the cost of converting to oil, electricity or wood, however, it should be noted these alternative energy sources are readily available to the affected customer.

		It should also be noted that both parties agreed Mark Lucey incorporated cost-saving measures in order to cut the costs of converting over to propane.  Presumably these cost-saving measures are the reason why Columbia Gas recommended a payment less than or equal to $3,437.10 in its Application to Abandon.  Columbia Gas never provided any explanation for why it suggested this specific amount or why the amount is larger than what was spent at the time of conversion, although past Commission decisions, as noted above, allow for some flexibility when determining appropriate amounts for conversions.  However, given the frugality of Mr. Lucey’s conversion, the sum of $3,437.10 is a reasonable level of compensation to assist Mr. Lucey in making a conversion to the energy source of his choice. 

The Allocation of the Costs of Converting to Alternate Fuels or Suppliers

		The Commission requires a utility seeking to abandon service to provide some contribution to the affected customers to convert to an alternate fuel supply.[footnoteRef:20]  Before terminating service, Columbia Transmission notified Complainant and discussed paying for a conversion to a geothermal system as well as converting to other systems.  Columbia Gas was aware of these discussions and, on June 3, 2011, recommended Complainant should continue to negotiate with Columbia Transmission in the hopes of reaching an amicable settlement.    [20: 	 	Able Company, supra at 37-38; Application of NFG, supra at 21.  ] 


		The Commission has declined to order utilities seeking abandonment to compensate customers for the full or actual amount of conversion expenses.  See, e.g., Groff, supra (ordering gas company to pay $1,000 to each of the affected customers despite one complainant testifying that the cost to convert would total $2,000); Application of National Fuel Gas Distribution Corporation, Docket Nos. A-121850F2011 and C-00968108 (Initial Decision issued January 3, 1997) (directing utility to contribute $4,304 to help defray the cost of converting to propane even though the affected customer requested $10,000 to cover expenses); Able Company, supra (ordering utility to pay $500.00 to each of seven customers to defray conversion costs); Application of NFG, supra (denying customers’ request for $68,411 in reimbursement and ordering utility to pay $7,475 to defray conversion costs); Application of National Fuel Gas Distribution Corporation, Docket No. A-121850F2014 (Initial Decision issued November 17, 1997) (ordering gas company to pay customer $4,750 to help defray costs of converting to propane despite customer’s request that utility fully reimburse his cost of $10,702 to obtain natural gas service from another supplier).

		In Victor Gas, supra, the Commission accepted the utility’s offer to contribute an amount approximately equal to $90.00 per customer.  In Re Scotrun Water Supply Company, 55 Pa. P.U.C. 297 (1981), the Commission conditioned approval of the abandonment application upon the willingness of the water company to offer to its customers all of the company’s facilities, as is and at no cost.  In Leechburg Gas Company, supra, the Commission conditioned the gas company’s abandonment of service upon the company’s willingness to pay one-half the cost incurred by any customer in transferring to the service of a certificated gas or electric utility, or an amount equal to $500.00, whichever was greater.  In Re Pennsylvania Electric Company, 70 Pa. P.U.C. 148 (1989), the Commission accepted the utility’s offer to contribute an amount equal to 50% of each customer’s total 1987 steam heating bills and made the payment of such contribution a condition for the approval of the utility’s abandonment of steam heating in the City of Erie.  In Re Bald Eagle Water Company, 76 Pa. P.U.C. 556 (1992), the Commission approved settlement agreements providing for the water company to install a private, residential water well, up to $3,500, or to contribute $3,500 to customers solely for installing domestic water supply systems for their individual homes.

		The compensation offered to Complainant ($3,437.10) is reasonable and falls within the parameters of what the Commission considers to be reasonable in similar cases.  It covers the cost of conversion plus provides additional funds in consideration of Complainant’s frugality when installing the propane system in 2011.

Conclusion on the Assessment of Public Interest

		The public interest is met because Columbia Gas provided sufficient factual evidence concerning the available supply, the proximity to its distribution system and the cost of installation in order to prove these factors.  Therefore, the application is granted.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  See, 66 Pa. C.S.A. §§501, et seq.


2. [bookmark: _GoBack]“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

3. As the party seeking affirmative relief in this application, Columbia Gas of Pennsylvania, Inc., bears the burden of proving that abandonment of natural gas service to this one customer is in the public interest.  See, 66 Pa. C.S.A. §§332(a) & 1102(a)(2).

		4.	Columbia Gas of Pennsylvania, Inc. satisfied its burden of proving that approval of this application is necessary or proper for the service, accommodation, convenience and safety of the public.  See, 66 Pa. C.S. §1103(a).

		5.	Under the circumstances, approval of this application is conditioned upon Columbia Gas of Pennsylvania, Inc. accepting the terms and conditions of abandonment as discussed, supra.  See, 66 Pa. C.S. §1103(a).

		6.	Joseph Lucey has the burden of proving Columbia Gas of Pennsylvania, Inc. did not provide reasonable and adequate service.  66 Pa. C.S.A. §332(a) and 66 Pa. C.S.A. §1501.

		7.	Joseph Lucey failed to meet the burden of proving Columbia Gas of Pennsylvania, Inc. improperly discontinued service to the service address on June 1, 2011.








ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the application of Columbia Gas of Pennsylvania, Inc., a Division of NiSource, Inc., docketed with the Pennsylvania Public Utility Commission at No. A‑2011-2276780, for approval of abandonment of service to one (1) transmission line customer in Whiteley Township, Greene County, Pennsylvania, is hereby approved, subject to the following conditions:  
a. That Columbia Gas of Pennsylvania, Inc., pay Joseph Lucey the sum of $3,437.10 to help defray the cost of converting to an alternate fuel source within 30 days of entry of the Commission’s Order in this proceeding; and,

b. That Columbia Gas of Pennsylvania, Inc., purge and cap all service lines, which had been used to deliver gas to the affected customer, at its sole cost and expense in compliance with the directives of the Gas Safety Division of the Commission’s Bureau of Transportation and Safety; and,

c. That Columbia Gas of Pennsylvania, Inc., file a sworn certification with this Commission of its compliance with these terms and conditions within 90 days of entry of the Commission’s Order in this application proceeding.

2. That Docket No. A‑2011-2276780 shall remain open until the subject facilities of Columbia Gas of Pennsylvania, Inc., meets the approval of the Gas Safety Division of the Bureau of Transportation and Safety, as evidenced by its letter to that effect, which letter shall be served upon Applicant as well as the affected customer, and inserted into the documents folder for this application proceeding.

3. That upon Columbia Gas of Pennsylvania, Inc., filing the certificate of compliance and the Gas Safety Division of the Bureau of Transportation and Safety inserting its letter in accordance with the foregoing ordering paragraphs, this docket shall be marked closed.

4. That if Columbia Gas of Pennsylvania, Inc., does not comply with the foregoing terms and conditions for abandoning service or fails to file and serve the required certificate of compliance as set forth in the foregoing ordering paragraphs, its application for abandonment of gas service at Docket No. A‑2011-2276780 shall be dismissed without further action.

5. That the formal complaint filed in Joseph Lucey v. Columbia Gas of Pennsylvania, Inc. at Docket No. C-2011-2248370 is denied, and Docket No. C-2011-2248370 is marked closed.



Date:  July 18, 2013								/s/			
								Katrina L. Dunderdale
								Administrative Law Judge
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