BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Elva McGraw						:
							:
	v.						:		C-2013-2368405
							:
Philadelphia Gas Works				:



ORDER 
DENYING PRELIMINARY OBJECTION


		On May 22, 2013, Elva McGraw filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or “the Company”), Docket Number C-2013-2368405.  In her Complaint, Ms. McGraw averred that she is being overcharged due to an improperly functioning gas meter.  Ms. McGraw explained that her bills were higher than they should have been after attempts to conserve energy and that she had two consecutive extremely high bills in 2012 and 2013.  Ms. McGraw stated that she has proof that her meter is spinning faster than it should be and requested a refund for the months that she was using a defective meter.  Ms. McGraw provided multiple attachments to her Complaint in support of her position.

		On July 3, 2013, PGW filed an Answer to Ms. McGraw’s Complaint.  In its Answer, PGW denied that Ms. McGraw’s meter is defective and averred that her bills were correct and based on actual meter reads.  PGW further stated that it tested Ms. McGraw’s meter and the meter was found to be operating within the allowable tolerances.  PGW denied the remaining factual averments made in Ms. McGraw’s Complaint.

		Also on July 3, 2013, PGW filed a Preliminary Objection.  A Notice to Plead was attached to the Preliminary Objection.  In its Preliminary Objection, PGW stated that Ms. McGraw is not the customer of record on the disputed account and that Ms. McGraw has failed to aver the type of relationship or any connection she may have to the customer of record that would permit Ms. McGraw to bring the Complaint.  PGW argued that, as a result, Ms. McGraw’s Complaint should be dismissed because she lacks the capacity to sue and lacks standing to dispute the accuracy of the bills and account balance where she is not the customer of record.
		
Ms. McGraw’s Answer to the Preliminary Objection was due no later than July 16, 2013.  52 Pa. Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Ms. McGraw did not file an answer to PGW’s Preliminary Objection.

By Motion Judge Assignment Notice dated July 29, 2013, the parties were informed that I was assigned as the Presiding Officer in this matter and responsible for resolving any issues which may arise during the preliminary phase of this proceeding.

PGW’s Preliminary Objection is ready to be ruled upon.  For the reasons discussed further below, PGW’s Preliminary Objection will be denied and this matter will be scheduled for a hearing.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Preliminary Objections.  52 Pa. Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  PGW averred in its Preliminary Objection that Ms. McGraw lacks the capacity to prosecute the Complaint because she failed to aver the type of relationship or any other connection to the customer of record at the Service Address and that, therefore, the Complaint should be dismissed.  The Commission’s Rules provide, in relevant part:

(a) 	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a)(1)-(6).

For purposes of disposing of Preliminary Objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the complainant and should dismiss a complaint only if it appears that the complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

In this case, Ms. McGraw complained that her gas meter is running too fast and requested a refund for what she believed she overpaid.  Ms. McGraw stated that she attempted to conserve energy in her home but that the bills were still higher than she believed they should be.  Ms. McGraw added that she has proof that her meter runs too fast and attached several documents in support of her Complaint.

In response, PGW noted that it tested Ms. McGraw’s meter and that the meter tested within allowable tolerances.  PGW further noted that service at the Service Address is in someone else’s name and argued that Ms. McGraw lacks the capacity to prosecute the Complaint because she is not the customer of record.  PGW added that Ms. McGraw failed to aver the type of relationship or any connection to the customer of record, except to indicate that she pays the bills for the customer of record.  PGW argued that it has not transferred the amounts that are associated with the disputed account to any account for which Ms. McGraw is the customer of record.  PGW added that it is “uncertain about the relationship” of Ms. McGraw to the customer of record at the Service Address that would permit Ms. McGraw to bring this matter on behalf of the customer of record and that Ms. McGraw, therefore, lacks standing to dispute the accuracy of the bills and account balance.  As a result, PGW contends that Ms. McGraw’s Complaint should be dismissed pursuant to Section 5.101(a)(5) of the Commission’s regulations.  

PGW’s argument should be rejected.  The preliminary objection regarding lack of capacity to sue refers to some form of personal disability of a party to bring an action.  See, John E. Wroblewski v. Pennsylvania Electric Co., Docket Number C-2008-2058385, Initial Decision (Final Order entered May 15, 2009) (Wroblewski), citing, Commonwealth ex rel. Sheppard v. Central Penn National Bank, 375 A.2d 874 (Pa. Cmwlth. 1977).  In Wroblewski, Chief Administrative Law Judge (CALJ) Veronica A. Smith stated that examples of lack of capacity to sue include being an unemancipated minor, an adjudicated incompetent, and those subject to a statutory bar.  Id. at 5.  In this case, PGW has not argued in its Preliminary Objection that Ms. McGraw is an unemancipated minor, an adjudicated incompetent, subject to a statutory bar or any other reason why she would lack the capacity to sue and her Complaint should be dismissed.  Therefore, PGW’s Preliminary Objection should be denied.

PGW did argue that Ms. McGraw lacks standing to pursue her Complaint.  With regard to standing, however, CALJ Smith noted in Wroblewski that “lack of standing is not included among the Commission’s limited bases for a preliminary objection because it is an affirmative defense and as such is only properly raised in new matter.”  Id. at 7.  CALJ Smith added that the portion of the preliminary objections regarding standing was not proper under the Commission’s regulations because “it attempts to raise grounds not included in the provisions of 52 Pa. Code § 5.101(a).”  Id.  CALJ Smith, however, treated the matter of standing as a Motion for Judgment on the Pleadings pursuant to Section 5.102 of the Commission’s regulations because it was raised in the respondent’s new matter.  Id. at 7-8; see also, James E. Coggins v. PPL Electric Utilities Corp., Docket Number C-2012-2312785, Opinion and Order (entered July 18, 2013) (Coggins); Madalyn M. Ciabattoni v. Timothy L. Rounsville t/a Schulkill Valley Airport Shuttle, Docket Number C-2009-2097477, Opinion and Order (entered September 11, 2009) (argument regarding standing was considered as a Motion for Judgment on the Pleadings because it was raised in new matter) (Ciabattoni).  

In this case, however, contrary to Wroblewski, Coggins and Ciabattoni, PGW did not raise the issue of standing in new matter.  PGW’s argument that Ms. McGraw lacks standing to bring the Complaint, therefore, cannot be considered as a Motion for Judgment on the Pleadings and will also be rejected.

As a result, PGW’s Preliminary Objection regarding lack of capacity to sue must be rejected because PGW has not demonstrated that Ms. McGraw is an unemancipated minor, an adjudicated incompetent, subject to a statutory bar or in any way lacks the capacity to sue.  Supra.  Nor has PGW properly raised the issue of standing.  When accepting as true all well pleaded material facts, and every inference from those facts, as is required when disposing of preliminary objections, it is not clear when viewing the Complaint in the light most favorable to Ms. McGraw that Ms. McGraw would not be entitled to relief under any circumstances as a matter of law and that the Complaint, therefore, should be dismissed.  If PGW is “uncertain about the relationship” of Ms. McGraw to the customer of record at the Service Address that would permit Ms. McGraw to bring this Complaint, PGW can issue discovery seeking such information.  In the interim, PGW’s Preliminary Objection will be dismissed and Ms. McGraw’s Complaint will be scheduled for a hearing to determine whether PGW’s actions violated any provision of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.



ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objection of Philadelphia Gas Works in the above-captioned case at Docket Number C-2013-2368405 dated July 3, 2013 is denied.

2.	That the formal Complaint filed by Elva McGraw against Philadelphia Gas Works at Docket Number C-2013-2368405 dated May 22, 2013 be scheduled for a hearing before an Administrative Law Judge to determine whether PGW’s actions in any way violate the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.


Date: August 22, 2013										
					Joel H. Cheskis
					Administrative Law Judge 
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