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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition to Intervene (Petition) filed by Michael Goretzka and JoAnn Goretzka (Petitioners) on February 26, 2013, in the above-captioned proceeding.  On March 18, 2013, West Penn Power Company (West Penn) filed an Answer in Opposition to the Late-Filed Petition to Intervene.  On March 20, 2013, the Commission’s Bureau of Investigation and Enforcement (I&E) filed an Answer in Opposition to the Petition to Intervene.  For the reasons set forth herein, we will grant the Petition to Intervene and permit the Petitioners to submit comments, within twenty days, on the Joint Petition for Full Settlement of Proceeding (Settlement) filed by I&E and West Penn on February 13, 2013.  The other Parties will then have ten days to file reply comments.

History of the Proceeding

		After conducting an investigation and reviewing the depositions of various individuals, including Company employees, I&E filed a Formal Complaint (Complaint) against West Penn on May 30, 2012.  The investigation and Complaint involved a fatal accident that occurred on June 2, 2009, at 23 West Hempfield Drive, Irwin, Pennsylvania (Goretzka Property) when the Company’s electric distribution line fell onto a tree located on the Goretzka Property.  Carrie Goretzka was killed when she came into contact with the line.

		I&E’s Complaint contained eighty-six counts and alleged that West Penn violated Sections 504 through 506 and 1501 of the Public Utility Code (Code), 66 Pa. C.S. §§ 504-506 and 1501.  Complaint at 6-7.  I&E requested that West Penn be ordered to pay a civil penalty of up to $86,000 for the violations alleged in the Complaint, as well as various remedial measures, including modifications to the Company’s training program and procedures.  Id. at 8-9.  On October 9, 2012, West Penn filed an Answer and New Matter denying the material allegations in the Complaint.[footnoteRef:1]  West Penn also filed Preliminary Objections to certain counts in the Complaint.  On November 6, 2012, I&E filed a Motion to File Answer to New Matter Nunc Pro Tunc and Reply to the New Matter of West Penn. [1:  	West Penn requested and received several extensions of time in which to file an Answer.  By Secretarial Letter, issued September 27, 2012, West Penn received an extension of time to file an Answer and any other responsive pleadings by October 9, 2012.] 


		As mentioned above, I&E and West Penn filed the Settlement on February 13, 2013.  I&E and West Penn also filed Statements in Support of the Settlement.  The proposed Settlement provides that West Penn will pay a civil penalty in the amount of $86,000 and engage in various remedial measures regarding automatic splice installation, inspection, and replacement.  Settlement at 5-6. 
 
		Michael Goretzka and JoAnn Goretzka filed the instant Petition on February 26, 2013.  West Penn filed an Answer in Opposition to the Late-Filed Petition to Intervene on March 18, 2013, and I&E filed an Answer in Opposition to the Petition to Intervene on March 20, 2013.

		We note that civil actions pertaining to the events that occurred on June 2, 2009, were also filed.  On July 13, 2009, a civil action for damages due to the June 2, 2009 accident was filed in the Court of Common Pleas of Allegheny County, Pennsylvania.  In 2011, a second civil action based on the accident was filed in Allegheny County, expanding the number of defendants.  These actions were consolidated.  Court of Common Pleas of Allegheny County, Michael Goretzka et al. v. Allegheny Energy, Inc. et al., GD-09-012754 and GD-11-009919.  On December 6, 2012, an Allegheny County jury found in favor of the plaintiffs and assessed both compensatory and punitive damages against West Penn.  Petition at 3.

Discussion
		
Before addressing the Petition, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
Positions of the Parties   

The Petitioners are Michael Goretzka, the Administrator of the Estate of Carrie Goretzka, the father and natural guardian of Carlie and Chloe Goretzka, and the widower of Carrie Goretzka; and JoAnn Goretzka, mother-in-law of Carrie Goretzka and grandmother of Carlie and Chloe Goretzka.  The Petitioners state that they are petitioning to intervene to file a formal response to the Settlement.  In support of their Petition to Intervene, the Petitioners aver that, as the surviving spouse of Carrie Goretzka and as a West Penn customer, Michael Goretzka is directly and personally affected by this proceeding.  The Petitioners also aver that, as a customer of West Penn and a witness to the incident, JoAnn Goretzka is directly and personally affected by this proceeding.  They assert that the proposed Settlement will affect the safety of their public utility service.  They state that they have a right and interest in assuring that West Penn engages in safe and reliable public utility service and participation in this proceeding is an appropriate way to protect those rights and interests.  The Petitioners believe that they have interests in and perspectives on issues in this proceeding which cannot be adequately represented by the other Parties.  Petition at 3.

The Petitioners state that they intend to file objections in an effort to strengthen the remedial measures that West Penn must follow as a result of the proposed Settlement.  The Petitioners explain that they intend to submit evidence regarding several issues, including why the proposed remedial efforts are not sufficient.  The Petitioners also suggest that an investigation should be conducted regarding the manner in which I&E handled the investigation in this case.  Id. at 3-4.

In its Answer in Opposition to the Late-Filed Petition to Intervene, West Penn states that the Petition to Intervene was not filed until the pleadings were closed and the Parties, over a nine-month period, had negotiated and drafted a comprehensive Settlement.  West Penn’s Answer at 3-4.  West Penn also states that, although the Petitioners and their counsel were aware of this proceeding since at least early June of 2012, the Petitioners did not previously seek to intervene.  West Penn avers that, pursuant to 52 Pa. Code § 5.74, the Petitioners were required to file their Petition by October 9, 2012, the date fixed for the filing of responsive pleadings in this proceeding.  West Penn asserts that, because the Petitioners did not file their Petition within this time frame, the Petition was late and should be rejected.  Id. at 4.  West Penn also argues that the Petitioners have not met the four criteria to justify late intervention as set forth in Joint Application of Pennsylvania-American Water Company and Thames Water Aqua Holdings GmbH, Docket Nos. A-212285F0096 and A-230073F0004 (Order entered May 9, 2002), at 6.  West Penn’s Answer at 5-7.

West Penn notes it is well-accepted that, where a late intervenor’s request for party status is granted, the late intervenor must accept the status of the proceeding as it stands and cannot use late intervention as a tool to disrupt or delay Commission action.  West Penn states that, consistent with this principle, the Commission can allow the Petitioners the opportunity to comment on any tentative order addressing the Settlement without granting the Petitioners party status.  Id. at 7.  West Penn believes that, if the Commission makes the Settlement available for comment as part of its review process, there is no need for the Petitioners to intervene and address the Settlement terms at this juncture.  Id. at 10.

West Penn also states that, apart from the late filing of the Petition, the Petitioners’ counsel has failed to demonstrate that the grant of the Petition would protect an interest that is not sufficiently represented by the existing Parties.  Id. at 7.  West Penn avers that I&E has been established by the Commission to represent the public interest in service matters, and the safety of utility networks is squarely within I&E’s mandate.  Id. at 8.

In its Answer in Opposition to the Petition to Intervene, I&E asserts that the Petitioners do not have standing to intervene under 52 Pa. Code § 5.72 and applicable case law.  I&E’s Answer at 2-3.  I&E avers that the Petitioners are unable to show they have a substantial interest in the outcome of this proceeding that is different from the common interest of all citizens in having safe and reliable utility service.  I&E also avers that the Petitioners have no prospect of obtaining relief, even if the Commission reaches a decision in the Petitioners’ favor, because the Commission cannot award monetary damages.  Id. at 3.  I&E states that the Petitioners filed and prevailed in a civil suit against West Penn for wrongful death as a result of the June 2, 2009 incident, and the Petitioners have already litigated their civil claim and would not be bound by the Commission’s determinations.  Id. at 4.

I&E believes that the Petitioners’ participation in this proceeding is not in the public interest.  I&E states that, pursuant to 66 Pa. C.S. § 308.2(a)(11), it is currently the entity tasked with protecting the interests of the public by investigating and, if necessary, prosecuting violations.  I&E avers that the public interest is not protected or better served by allowing the Petitioners to intervene.  I&E also avers that the Commission has the technical expertise to interpret and evaluate alleged violations of the Code, and the Petitioners do not contend that they have expertise relating to violations of the Code.  I&E believes that the Petitioners’ interests in this matter were protected through their civil claim in the court of common pleas, and such interests are not affected by the outcome in this case.  I&E asserts that the Petitioners have not raised any specific grounds for granting intervention, aside from the statement that the Settlement will affect the safety of their public utility service, and the public safety interest is adequately represented by I&E and the Commission.  Id. at 5.

In addition, I&E states that the Petition to Intervene is untimely under 52 Pa. Code § 5.74.  Id. at 6.  I&E avers that the Petitioners were required to file their Petition by the date that responsive pleadings were due, which was on October 9, 2012, the date that West Penn’s Answer to the Complaint was due.  I&E also avers that the Petitioners were in regular contact with the Commission during that time period, were aware that the Complaint was filed, and obtained a copy of the Complaint after it was filed.  I&E asserts that the Petitioners did not provide adequate reasons for intervention or good cause for the untimely filing of the Petition.  Id. at 7.  I&E states that, if the Commission grants the Petition to Intervene, despite its untimeliness, the Commission should direct the Petitioners to take the record as it stands at the time of the order granting the Petition, consistent with the Final Rulemaking for the Revision of Chapters 1,3, and 5 of Title 52 of the Pennsylvania Code Pertaining to Practice and Procedure Before the Commission, Docket No. L-00020156 (Order entered January 4, 2006) (Final Rulemaking Order).  I&E’s Answer at 8.  

Further, I&E asserts that the Petitioners’ request that the Commission be investigated should be denied.  Id.  I&E states that it filed a timely Complaint in this matter and fulfilled its mission of protecting the public interest.  I&E also states that the Petitioners’ request is outside the scope of the form and content of a petition to intervene, as set forth in 52 Pa. Code § 5.73.  I&E believes the Commission should decline the Petitioners’ request to expand the scope of petitions to intervene to include requests for additional information and investigations, as this would not serve the public interest and would delay investigations.  Id. at 9.

2.	Disposition   

	Initially, we will address whether to grant the Petition to Intervene, even though it was untimely filed.  Section 5.74 of our Regulations, 52 Pa. Code § 5.74, governs the manner for filing petitions to intervene.  The Regulation provides the following:
[bookmark: 5.74.]§ 5.74. Filing of petitions to intervene.
 (a)  Petitions to intervene may be filed following the filing of an application, petition, complaint or other document seeking Commission action. 
 (b)  Petitions to intervene shall be filed: 
   (1)  No later than the date fixed for the filing of responsive pleadings in an order or notice with respect to the proceedings but not less than the notice and protest period established under §§ 5.14 and 5.53 (relating to applications requiring notice; and time of filing) absent good cause shown. 
   (2)  No later than the date fixed for filing protests as published in the Pennsylvania Bulletin except for good cause shown. 
   (3)  In accordance with § 5.53 if no deadline is set in an order or notice with respect to the proceedings. 
   (4)  A statutory advocate may exercise a right of participation or file a notice of intervention consistent with law at any time in a proceeding. A statutory advocate exercising a right of participation or filing a notice of intervention following expiration of any protest or intervention period shall take the record as developed unless determined otherwise in exceptional circumstances for good cause shown. 
 (c)  Except with regard to statutory advocates under subsection (b)(4), intervention will not be permitted once an evidentiary hearing has concluded absent extraordinary circumstances. 
Under the Commission’s procedural rules and precedent, late-filed interventions may be granted for good cause shown.  The Commission has been liberal in interpreting this “good cause” requirement, particularly where the grant of intervention will not delay the orderly progress of the case, significantly broaden the issues or shift the burden of proof.  See, Application of Penn Access Corporation, 1992 Pa. PUC Lexis 56, *9, citing Re Milton Transportation, Inc., 56 Pa. P.U.C. 623, 624 (1982); Re S.T.S. Motor Freight, Inc., 54 Pa. P.U.C. 343, 344 (1980).  We believe that good cause exists here, based on the unique circumstances in this case and the substantial interests that the Petitioners have in commenting on the Settlement relating to the tragic incident in question.   

We also find that the Petitioners have standing to intervene.  Eligibility to intervene in a proceeding before the Commission is governed by Section 5.72 of our Regulations, 52 Pa. Code § 5.72.  Section 5.72 provides the following, in pertinent part:

§ 5.72.  Eligibility to intervene.
[bookmark: 5.72.](a)  Persons. A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought. The right or interest may be one of the following: 
***
(2)  An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding. 
Decisions regarding which parties may intervene in a proceeding are within the discretion of the Commission.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598, 603 (1991); City of Pittsburgh v. Pa. PUC, 153 Pa. Super. 83, 87, 33 A.2d 641, 643 (1943). 

The Petitioners’ interest in this proceeding is direct.  A person’s interest in a proceeding is direct if he or she was harmed by the challenged action or order.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 195, 346 A.2d 269, 282 (1975); Empire Coal Mining and Dev., Inc. v. Dep’t of Envtl. Res., 623 A.2d 897, 899 (Pa. Cmwlth. 1993).  As owners of the property that received service from West Penn, customers of West Penn, and relatives of Carrie Goretzka, the Petitioners are adversely affected by West Penn’s alleged failure to comply with the Code and the resulting death and injuries that occurred on the property.  The Petitioners have averred that this is the third time that the distribution line abutting the Goretzka Property has fallen.  Petition to Intervene at 2.  The Petitioners have a specific interest in ensuring that the distribution line on the Goretzka Property and West Penn’s utility service does not pose a continuous threat to their safety.  

		Additionally, the Petitioners’ interest cannot be adequately represented by another party.  In Pa. PUC, Bureau of Investigation and Enforcement v. UGI Utilities, Inc., Docket No. C-2012-2308997 (Initial Decision issued October 31, 2012; Order entered February 19, 2013), the ALJ determined that Mr. Cruz’s interest was not adequately represented by an existing party, namely I&E, because I&E’s authority to enforce gas safety laws did not coincide with Mr. Cruz’s interest as a property owner whose property was damaged by a natural gas explosion.  The ALJ stated that, while I&E took into account the broad public interest in providing safe natural gas service, I&E’s role was not to act as private counsel to an individual customer.  The ALJ found that I&E would not be familiar with the extent of the damages suffered by Mr. Cruz.  I.D. at 10.  We, likewise, find that I&E’s broad public interest in protecting the public safety in this case does not coincide with the Petitioners’ interests as property owners and customers of West Penn that were directly and substantially affected by the tragic consequences of West Penn’s distribution line falling onto the Goretzka Property.  

	Further, we conclude that the Petitioners may be bound by our actions in this proceeding.  The proposed Settlement provides that it “shall be deemed to constitute full and complete satisfaction by West Penn of all obligations relating to the issues raised in, within the scope of or related to the Complaint.”  Settlement at 6-7.  The proposed Settlement also provides that “[u]nder no circumstances shall I&E request or the Commission impose any further civil or other penalties for any West Penn conduct or actions described in the formal Complaint and this Joint Petition.”  Id. at 8.  If the Settlement is approved, it will constitute a resolution of all of the issues raised in the Complaint, as well as all civil penalties and remedial measures addressed in the proceeding, and may affect the Petitioners’ abilities to seek any redress before the Commission.  Additionally, the safety and quality of the utility service that the Petitioners receive from West Penn going forward will be affected by the outcome of this proceeding, particularly any remedial measures that are decided upon regarding automatic splice installation, inspection, and replacement.  Accordingly, based on the above discussion, we will grant the Petition to Intervene.

	While we are granting the Petition, the Petitioners must take the record as it exists at the time that this Opinion and Order is entered.  This procedure is consistent with our Final Rulemaking Order, at 55, which established that any party intervening after the expiration of a protest period takes the record as it exists.  Accordingly, we will not conduct any evidentiary hearings at this time or permit the Petitioners to introduce new evidence into the record.  

We will, however, provide the Petitioners with an opportunity to file comments on the Settlement.  The Settlement was filed only days before the Petition to Intervene, but intervention was not granted until after the deadline for filing an Answer.  Permitting the Petitioners to file comments on the Settlement now will not unduly delay this proceeding.  Moreover, granting the Petition to Intervene would be a waste of administrative resources if we immediately addressed the merits of the Settlement, without affording the Petitioners an opportunity to comment thereon.  We will therefore permit the Petitioners to file comments on the Settlement within twenty days from the entry date of this Opinion and Order.  In the interest of fairness, we will permit the other Parties to file reply comments within ten days after the date that comments are due.  The comments and reply comments will be considered in our subsequent Opinion and Order addressing the merits of the proposed Settlement.  

	Finally, at this time, we will decline to order an investigation into the investigation that I&E has conducted in this proceeding, because to do so would materially alter the scope of this proceeding.  Additionally, the record indicates that, pursuant to its statutory authority, I&E conducted a thorough investigation which included reviewing the depositions of numerous individuals, including Company employees.  Complaint at 3.  I&E contacted West Penn to obtain an accident report two days after the incident, on June 4, 2009.  Id. at 4.  The investigation resulted in I&E filing a timely Formal Complaint, seeking a civil penalty and various remedial measures based on the information I&E found during its investigation.  I&E then spent considerable time negotiating a Settlement, which we will consider in a future Opinion and Order.  Significantly, if that Settlement is disapproved, I&E would need to proceed with the Complaint or negotiate a new Settlement.  As a result, we do not believe it would be prudent to order an investigation of I&E at this time.           

Conclusion

	Based on our review of the Petition to Intervene, the Answers thereto, and the applicable law, we shall grant the Petition and permit the Petitioners to file comments, and the other Parties may submit reply comments, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

		1.	That the Petition to Intervene filed by Michael Goretzka and JoAnn Goretzka on February 26, 2013, is granted.  

2.	That Michael Goretzka and JoAnn Goretzka may file comments on the Joint Petition for Full Settlement of Proceeding.  Such comments will be considered timely if filed within twenty (20) days of the entry date of this Opinion and Order.

3.	That the other Parties to this proceeding may file reply comments, which will be considered timely if filed within ten (10) days after the date that comments are due.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary




(SEAL)


ORDER ADOPTED:	August 29, 2013

[bookmark: _GoBack]ORDER ENTERED: 	August 29, 2013
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