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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Reconsideration (Petition) filed by Kimberly Lopez (Lopez or Complainant) on July 11, 2013, relative to the above-captioned proceeding.  The Petition refers to a Final Order that was issued on July 3, 2013 (July 2013 Order) which adopted the Initial Decision of Special Agent Tiffany A. Hunt, issued on June 5, 2013, in accordance with the provisions of Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  No Response to the Petition has been filed.  For the reasons set forth herein, we will grant the Petition, in part, and modify the July 2013 Order.

History of Proceeding

On January 11, 2013, the Complainant filed a Formal Complaint (Complaint) with the Commission against Philadelphia Gas Works (PGW or Company) which alleged an inability to afford her current payment agreement.  As relief, the Complainant requested an “affordable monthly budget, anything lower than $200/month.”  Complaint ¶ 5.

The Complaint is an untimely appeal of the Decision issued, on August 21, 2012, by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2960318.  BCS directed Ms. Lopez to pay her monthly budget bills plus $60.57 per month for thirty-seven months, to satisfy her make-up bill pursuant to Section 56.14 of our Regulations, 52 Pa. Code § 56.14.

On February 5, 2013, PGW filed an Answer which denied the material allegations of the Complaint.  PGW averred that it issued the Complainant a make-up bill after finding that magnetic interference caused the Complainant to be billed for less than her actual gas usage for approximately thirty-seven months.  PGW cited to the BCS Decision which, as above noted, afforded the Complainant a period of thirty-seven months in which to satisfy the make-up bill.

An Initial Telephonic Hearing in this case was scheduled for May 21, 2013.  The Parties were advised that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The proceeding was assigned to Special Agent Hunt.

The telephonic hearing was held as scheduled.  On the day of the hearing, Special Agent Hunt called the Complainant twice at the only telephone number listed on the Complaint.  On each occasion, the call was forwarded to voice mail.  The Special Agent left messages for the Complainant in which she identified herself and advised the Complainant that this was the date and time for the scheduled hearing.  During the interval between the calls, the Special Agent verified that her voice mail and e-mail contained no messages from the Complainant which would indicate that she would be unable to attend the hearing.  The Special Agent also verified that the Staff of the Office of Administrative Law Judge (OALJ) in Harrisburg had not received any messages from the Complainant stating that she would not be able to attend the hearing.  The Complainant failed to appear.

	Counsel appeared on behalf of PGW.  After the Special Agent called the Complainant’s telephone number for the second time, she advised the Company’s counsel that she was unable to contact the Complainant.  The Special Agent also confirmed that the Company’s counsel did not have any additional telephone numbers for the Complainant, and the hearing proceeded in the Complainant’s absence.  The Company did not present any witnesses or introduce any exhibits.  The Company’s counsel orally moved for dismissal of this case with prejudice on the grounds that the Complainant failed to prosecute.  The record closed on May 21, 2013.
	
		In her Initial Decision, issued on June 5, 2013, Special Agent Hunt recommended, inter alia, that the Complaint filed by Kimberly Lopez be dismissed with prejudice.  I.D. at 7.  As above noted, the July 2013 Order adopted the Special Agent’s Initial Decision.

		The instant Petition was filed as above noted.  No response to the Petition has been filed.
		
	Discussion

		In considering this Petition, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13 (1982):  

A petition for reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was said that: “[p]arties . . . , cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them . . .” What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  

The Petition

		In her Petition, the Complainant avers that she is responding to the letter dated June 5, 2013.[footnoteRef:1]  The Petition continues as follows: [1:             The Complainant is apparently referring to the Secretarial Letter, dated June 5, 2013, which accompanied the Initial Decision and which, inter alia, instructed the Parties to the proceeding on how to file Exceptions to a decision.  The record also contains a returned envelope, certified mail, from the Commission dated July 5, 2013, and marked “Return to Sender, Unclaimed, Unable to Forward.”  Since July 3 was the date on which the July 2013 Order was entered, the envelope is evidence that the Complainant may not have received a copy of that Order.  Nonetheless, the Complainant’s Petition was filed on July 11, 2013, and was thus timely filed if considered as a Petition for Reconsideration of the July 2013 Order.    ] 


I have been in 3 Motor Vehicle Accidents in less than 1 year.  The first being on 7/24/12, second 8/17/12 and the last 5/14/13, all serious accidents, in addition, I suffered concussions and have doctor documented memory loss.

I in fact replied to e-mail as you can see below, which Ms. Leva[footnoteRef:2] never responded to . . . .  I have been unable to work since the first accident.  None of the accidents were my fault and I am under the care of 4 different specialists.  In addition, I have doctor notes indicating I am no[t] allowed to participate in any type of court hearings due to the heavy medications.  All I was asking for was some type of payment plan.     [2:           Ms. Leva is an employee of PGW. ] 


Petition at 1.

		Attached to the Petition is a copy of an e-mail from Ms. Leva to the Complainant, dated May 20, which was the day prior to the scheduled hearing.  This e‑mail, inter alia, notifies the Complainant that her case is scheduled for a telephonic hearing the next day.

		Also attached to the Petition is an e-mail from the Complainant to Ms. Leva, and also dated May 20.  The e-mail, which includes the notation “Sent from my iPad,” reads as follows:

I’m not sure what this is all about.  Since July 2012 I have been involved in 3 car accidents, none of which were my fault.  I have suffered three concussions and have documented memory loss from the accidents.  The worst of all the accidents was on 7/24/2012 and I haven’t been able to return back to work as of yet.  Per my Doctor I am not allowed to participate in any court hearings due to the amount of medications I am on; that has been in force since 7-24-12, which was part of my job.  

Disposition

Upon review, we conclude that the Complainant has satisfied the Duick standards.  When the July 2013 Order was entered, we were not aware of the reasons for the Complainant’s failure to attend the hearing.  Although the better practice would have been for the Complainant to advise the ALJ of her health issues prior to the scheduled hearing, we believe it would be unduly harsh, under the circumstances, to dismiss this Complaint with prejudice.  We will therefore grant the Petition, in part.  

We note that, according to the Petition, the Complainant is not able to participate in a hearing due to the medications she is taking.  Moreover, it is unclear when she might be able to attend a hearing.  As such, no purpose would be served by sending this proceeding back to OALJ for the scheduling of another hearing.  We will therefore modify the July 2013 Order to dismiss the instant proceeding, without prejudice to the Complainant’s right to refile at such time as she is able to attend a hearing.     

Conclusion

For the reasons set forth above, we will grant the Petition, in part, and modify the July 2013 Order; THEREFORE,
		IT IS ORDERED:  

		1.	That the Petition for Reconsideration filed by Kimberly Lopez on July 11, 2013, is granted in part.

2.	That the motion of Philadelphia Gas Works to dismiss the Complaint of Kimberly Lopez at Docket No. C-2013-2343453 is granted, in part.

3.	That the Formal Complaint filed by Kimberly Lopez against Philadelphia Gas Works at Docket No. C-2013-2343453 is dismissed, without prejudice to Ms. Lopez’ right to refile at such time as she is able to attend a hearing.

4.	That the Secretary mark this docket closed.
[image: ]
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  August 29, 2013
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