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INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


On June 24, 2013, Carlette Cuff (Complainant or Ms. Cuff) filed a Formal Complaint (“Complaint”) against PECO Energy Company (PECO, Company or Respondent) with the Pennsylvania Public Utility Commission (Commission).  This is an appeal of a Bureau of Consumer Services (BCS) decision at Case #003106219, dated June 10, 2013.  In her Complaint, Ms. Cuff alleged that PECO was threatening to terminate her service.  She alleged that she sleeps with an oxygen concentrator due to a low oxygen level and that PECO is aware of this.  She further alleged that the Company will not issue her another medical certificate unless she pays $16,897.93 towards her arrearage.  She asserted that PECO transferred her old bill to a new address.  She also claimed that Social Security Disability is garnishing 15% of her wages weekly due to an overpayment and that, as a result, she is barely making her rent payment.  As relief, she requested that her arrearages be forgiven and that she be allowed to pay only current bills.

		On or about July 12, 2013, PECO filed an Answer which requested dismissal of the Complaint due to res judicata and 66 Pa. C.S. §1405(c), as the arrearage included substantial Customer Assistance Program (CAP) arrearages.  PECO alleged that Complainant had filed an appeal from a BCS decision by way of a Formal Complaint at Docket No. F-2012-2340801, which had been fully adjudicated earlier this year before Administrative Law Judge (ALJ) Jones.  In that case, ALJ Jones had determined, after a hearing, and with knowledge that Complainant had a medical condition that required oxygen, that Complainant was responsible for the transferred amount of $25,163.78 from a prior residence.  On the very day that the Commission affirmed ALJ Jones’ Initial Decision, which was June 5, 2013, Complainant filed another informal complaint with BCS involving the same issues that had just been decided that day against her.  BCS dismissed the informal complaint on June 10, 2013, and the Complainant then filed a Formal Complaint regarding these same issues at the within docket.

		In addition, PECO alleged that Complainant’s current balance is $26,199.60 and that she has a poor payment record.  The Company indicated that Complainant’s balance contained $10,877.29 in CAP arrears, and that legally, Complainant could not be granted another payment agreement by the Commission.  It requested dismissal of the Complaint.

		PECO’s Answer contained New Matter, with a twenty (20) day Notice to Plead.  Therein, PECO asserted that Complainant was enrolled in CAP for several years but was not currently enrolled in the program.  It averred that Complainant has a $26,199.60 balance that contains $10,877.29 in CAP arrears, and that Complainant’s poor payment history does not demonstrate good faith.

		Also on or about July 12, 2013, PECO filed a Preliminary Objection, with a ten (10) day Notice to Plead, seeking dismissal of the Complaint for legal insufficiency, based upon res judicata.  52 Pa. Code §§5.101(a)(4).  Specifically, PECO contended that all of the allegations within the Complaint were previously raised by the Complainant in the prior fully-litigated complaint and were decided therein.  PECO asserted that the doctrine of res judicata was applicable because the instant Complaint was identical to the former complaint at Docket No. F-2012-2340801, based upon the identity of issues, causes of action, parties, and identity in the quality and capacity of the parties suing or sued.  Thus, PECO requested that the new Complaint at the instant docket be dismissed.

		Pursuant to 52 Pa. Code §§1.12(a), 1.56(b) and 5.63(a), Complainant’s reply to New Matter served by first class mail was due on August 5, 2013.  Also, pursuant to 52 Pa. Code §§1.12(a), 1.56(b) and 5.101(b), Complainant’s answer to the Preliminary Objection served by first class mail was due on July 25, 2013.

		As of the date of this Initial Decision, which is August 23, 2013, neither a reply to New Matter nor an answer to the Preliminary Objection has been filed, and any filing at this late date would be untimely in any event.  Due to the failure to file a timely reply to New Matter, relevant facts set forth therein are deemed to be admitted by the Complainant, pursuant to 52 Pa. Code §5.63(b).

The record closed for decision writing on August 9, 2013.  PECO’s Preliminary Objection is now ready for a ruling.  Since I am granting the Preliminary Objection and dismissing the Complaint, this ruling will be in the form of an Initial Decision, subject to exceptions.  52 Pa. Code §5.102(d)(3).

FINDINGS OF FACT

		1.	Complainant is Carlette Cuff, a PECO customer who resides at 1507 Patricia Drive, Apt. A, Yeadon, Pennsylvania 19050.  Complaint, ¶1.

		2.	Complainant previously lived at 933 Bullock Avenue, Yeadon, Pennsylvania 19050, and her PECO balance of $25,163.78 from this service location was transferred to her account at the current address.  Cuff v. PECO Energy Company, Docket No. F-2012-2340801, Final Order entered June 5, 2013, affirming Initial Decision of ALJ Jones (Cuff v. PECO Order).

		3.	Respondent is PECO Energy Company.  Complaint, ¶2.

		4.	Complainant received or receives electric service from PECO at her address.  Complaint, ¶3.

		5.	On November 13, 2012, Complainant filed an informal complaint with BCS at Case #3042814 requesting a payment agreement on her PECO balance.  New Matter, ¶4.

		6.	On or about December 26, 2012, Complainant filed an appeal from the BCS informal decision by way of a formal complaint, at Docket No. F-2012-2340801.  This case was assigned to ALJ Jones, who held a hearing on the merits and issued an Initial Decision denying the complaint.  ALJ Jones’ Initial Decision was permitted to go into effect by the Commission on June 5, 2013, without further action.  Cuff v. PECO Order.

		7.	On June 5, 2013, Complainant filed another informal complaint with BCS at Case No. 003106219, requesting a payment agreement to stop a termination of service.  This informal complaint was dismissed on June 10, 2013.  Answer, p. 5.

		8.	On June 24, 2013, Complainant filed the instant Formal Complaint with the Commission which raised the following issues: (1) the reasonableness of PECO’s refusal to accept another medical certificate unless Complainant pays $16,897.93 of her overdue balance; (2) Complainant’s ability to pay her arrearage now that 15% of her wages are garnished to repay Social Security Disability for an overpayment; (3) the reasonableness of PECO’s transfer of Complainant’s $25,163.78 arrearage from a prior residence to her new address; and, (4) whether Complainant’s entire arrearage can be forgiven.  Complaint, ¶5.

 
		9.	Complainant has had the following payment agreements:

	Date Initiated
	Type
	Amount due
	Installment
	Income Information

	07/10/01
	PECO Level 2
	$7,819.04
	$40.00
	N/A

	06/18/02
	BCS Case #1113356
	$8,452.96
	$40.00
	N/A

	04/18/03
	BSC Case #1244108
	$9,583.04
	$100.00
	$581.00/month; 
2 adults

	03/11/04
	BCS Case #1585250
	$13,774.49
	$15.00
	$1373.00/month; 2 adults

	09/16/05
	PECO Level 1
	$785.16
	$15.00
	$1373.00/month; 2 adults

	11/02/05
	PECO Level 1
	$554.17
	$10.00
	$1536.00/month; 2 adults

	11/15/07
	PECO Level 1
	$6,425.10
	$257.00
	$1550.00/month; 2 adults

	04/30/12
	PECO Level 2
	$23,141.50
	$964.22
	$1953.00/month; 2 adults



Complainant defaulted in paying all of the above-mentioned payment agreements.  Three of the above payment agreements were by the Commission.  Cuff v. PECO Order, Finding of Fact (FOF) #6.

		10.	Complainant suffers a medical condition of low oxygen.  Complainant needs electric service to continue to receive oxygen for her medical condition.  Cuff v. PECO Order, FOF #18.
	
		11.	Complainant has had electric service restored due to medical certificates on at least eleven (11) separate occasions; they are:

(a) April 24, 2009;
(b) September 29, 2009;
(c) November 11, 2009;
(d) May 4, 2010;
(e) July 15, 2010;
(f) November 8, 2010;
(g) February 11, 2011;
(h) April 7, 2011;
(i) June 6, 2011;
(j) July 27, 2011; and
(k) November 17, 2012.

Cuff v. PECO Order, FOF #8.

		12.	Complainant and her husband are the two adults that make up Complainant’s household.  Cuff v. PECO Order, FOF #9.

		13.	Complainant’s total gross household income is $4,811.72/month, as of April 1, 2013, the date of the hearing before ALJ Jones at Docket No. F-2012-2340801.  Cuff v. PECO Order, FOF #10.

		14.	There has been no indication of a decrease in gross household income since the last payment agreement granted by the Commission in 2004.  Cuff v. PECO Order, FOF #6; Complaint, ¶5.

		15.	Wage garnishment affects net household income but not gross household income.

		16.	Complainant has a poor payment history.  No payments were made in 2013 as of the date of the hearing on April 1, 2013, at Docket No. F-2012-2340801.  Five payments were made in 2012; three payments were made in 2011; five payments were made in 2010; and one payment was made each year in 2009, 2008, and 2007.  Cuff v. PECO Order, FOF #15.
	
		17.	Complainant was enrolled in CAP almost continuously from 2004 to 2010, but is not currently enrolled in CAP.  New Matter, ¶¶1-3.

		18.	Complainant has a $26,199.60 balance that contains $10,877.29 in CAP arrears.  New Matter, ¶6; Cuff v. PECO Order, FOF #19.

DISCUSSION

		 The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435, Order entered July 18, 1994.

		The grounds for preliminary objections, which are set forth in 52 Pa. Code §5.101(a), are as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

PECO claimed in its Preliminary Objection that its grounds for seeking preliminary dismissal were legal insufficiency due to the doctrine of res judicata or claim preclusion.  It indicated that this doctrine reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  PECO claimed that all four (4) required elements of res judicata were present in that the issues, cause of action, persons and parties to the action, and quality and capacity of the parties suing or sued in the instant case were identical to those in the prior case at Docket No. F-2012-2340801, citing to Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313 (1983).  It further asserted that the essential inquiry is whether the ultimate and controlling issues have been decided in a prior proceeding where the parties had an opportunity to appear and to be heard, citing to Stevens Painton Corp. v. First State Ins. Co., 746 A.2d 649 (2000).  PECO contended that Complainant had already been provided a hearing on the merits before ALJ Jones, and was therefore estopped from attempting to reassert the same claims in the instant case.

In ruling on PECO’s Preliminary Objection, I note first that res judicata, and also the related defense of collateral estoppel or issue preclusion, are not within the stated grounds for Preliminary Objections.  Instead, they are affirmative defenses and therefore are properly raised in New Matter and not in preliminary objections.  The question is whether res judicata or collateral estoppel could nonetheless be appropriately raised in preliminary objections and support dismissal of a complaint.  The issue of raising affirmative defenses in preliminary objections was addressed in Wroblewski v. Pennsylvania Electric Company (Wroblewski), Docket No. C‑2008-2058385, Opinion and Order entered May 15, 2009.  Therein, the Commission concluded that a preliminary objection asserting the affirmative defense of lack of standing could appropriately be treated as a motion for judgment on the pleadings rather than preliminary objections, under certain circumstances.[footnoteRef:1] [1: 	I note that in Wroblewski, the utility raised the affirmative defense in New Matter.  It would have been preferable for PECO to have set forth facts in its New Matter to support the affirmative defense of res judicata.  ] 


The Commission’s regulations permit the presiding ALJ to disregard an error or defect of procedure if the error does not adversely affect a substantive right of a party.  52 Pa. Code §1.2(a).  In the instant case, Complainant’s substantive rights have not been adversely affected by treating the Preliminary Objection as a Motion for Judgment on the Pleadings.  I note that Complainant has been provided notice and at least twenty (20) days to respond to these pleadings prior to the preparation of this Initial Decision.  This is the same amount of time as would have been provided for responding to a Motion for Judgment on the Pleadings.  Therefore, I will treat PECO’s Preliminary Objection on the basis of the doctrine of res judicata as a Motion for Judgment on the Pleadings.

As noted above, res judicata is appropriately raised as a defense if all of the issues between the parties in the current proceeding have been previously decided in a prior proceeding, where the parties had an opportunity to appear and be heard.  Day v. Volkswagenwerk Aktienqesellschaft; Stevens Painton Corp. v. First State Ins. Co., supra.  If some but not all of the issues in the current proceeding have been previously decided, then the doctrine of collateral estoppel prevents a question of law or an issue of fact that has been once litigated and adjudicated from being relitigated in a subsequent suit.  The four (4) requirements for a plea of collateral estoppel to prevail are: (1) the issue decided in the prior adjudication is identical with the one presented in the later action; (2) there was a final judgment on the merits; (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication; and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issues in the prior action.  Day v. Volkswagenwerk Aktienqesellschaft, supra.

The standard for granting a motion for judgment on the pleadings is set forth in 52 Pa. Code §5.102(d)(1).  As stated therein, judgment sought will be rendered if the applicable pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

		Generally, the moving party bears a heavy burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1978).  It must accept as true all well pleaded statements of fact of the party against whom the motion is granted and consider only those facts that this party specifically admits.  Weik v. Estate of Brown, 794 A.2d 907 (Pa. Super. 2002).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).

		However, a motion for judgment on the pleadings must also be viewed in light of Section 316 of the Public Utility Code, 66 Pa. C.S. §316.  That statute states, in relevant part, that:

Whenever the [c]ommission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

		As pointed out by PECO, the Commission has made various findings of fact in the prior proceeding at Docket No. F-2012-2340801 (Cuff v. PECO Order) involving this same subject matter.  These facts are conclusive on the parties, including the Complainant, as they have not been changed by judicial review.  These facts, several of which are set forth as Findings of Fact in this Initial Decision, and others lead me to conclude that all but one of the factual issues in the instant Complaint has already been decided against the Complainant, and also that Respondent is entitled to judgment as a matter of law.

		The instant Complaint raises the following issues: (1) The reasonableness of PECO’s refusal to accept another medical certificate unless Complainant pays $16,897.93 of her overdue balance; (2) Complainant’s ability to pay her arrearage now that 15% of her wages are garnished to repay Social Security Disability (SSD) for an overpayment; (3) the reasonableness of PECO’s transfer of Complainant’s $25,163.78 arrearage from a prior residence to her new address; and (4) whether Complainant’s entire arrearage can be forgiven.

		In the Cuff v. PECO Order, the Commission found as a fact that the Complainant needs electric service to continue to receive oxygen for a medical condition (FOF #18).  The Commission also found that Complainant has had electric service restored due to medical certificates on eleven (11) separate occasions (FOF #8), but has a poor payment history (FOF #15).  Despite its cognizance of Complainant’s medical needs, the Commission did not grant her another medical certificate, but ruled that she owed the balance on her account and denied her Complaint.  Thus, I conclude that the reasonableness of PECO’s refusal to accept another medical certificate unless Complainant pays $16,897.93, even if the facts set forth by Complainant are assumed to be true for purposes of the motion for judgment on the pleadings, has already been conclusively decided against Complainant.  66 Pa. C.S. §316.

		Also, in the Cuff v. PECO Order, at Ordering Paragraph #2, the Commission ruled that Complainant was responsible for the $25,163.78 arrearage that had been transferred from a former address at 933 Bullock Avenue, Yeadon, PA 19050 (Cuff v. PECO Order, FOF #1).  Thus, I conclude that the reasonableness of PECO’s transfer of a $25,163.78 arrearage from that former address has already been conclusively decided against Complainant.  66 Pa. C.S. §316.

The only remaining factual issue that had not been decided in the prior case is whether Complainant now has a change in income which might quality her for another Commission-issued payment agreement on her non-CAP arrears,[footnoteRef:2] despite her prior default on three Commission-issued payment agreements (see, Cuff v. PECO Order, FOF #6[footnoteRef:3]).  In accordance with 66 Pa. C.S. §1405(d), absent a change in income, the Commission is not authorized to establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A “change in income” is defined in Section 1403 of the Public Utility Code, 66 Pa. C.S. §1403, as: [2:  	CAP rates must be timely paid and shall not be the subject of Commission-ordered payment agreements.  66 Pa. C.S. §1405(c).]  [3: 	Pursuant to 66 Pa. C.S. §316, it was conclusively decided as a finding of fact in the prior case that Complainant has had three (3) Commission-issued payment agreements and has defaulted on all of them.  ] 


A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.
 
In the instant Complaint, Ms. Cuff alleged that 15% of her weekly wages are now being garnished to repay SSD for an overpayment.  However, there is nothing in the applicable law or regulations which requires the consideration of wage garnishment as a “change in income.”  Instead, Section 1403 of the Code, 66 Pa. C.S. §1403, states that household income which is to be considered when determining a subsequent “change in income” is the gross, not net, household income.  Thus, even if Complainant’s allegations about wage garnishment are assumed to be true, there has been no allegation of any change in gross household income.  As there are no material facts left to be determined, PECO is entitled to judgment as a matter of law on that issue.

Ms. Cuff also requested, as relief, that her large arrearage to PECO be forgiven.  There is no material factual question to be decided in this request for relief and the request is properly denied as matter of law.  A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 Pa. P.U.C. 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Docket No. Z-8712758, Order entered April 8, 1988.

As there were additional issues to be determined in the within Complaint, in comparison to the prior complaint, the doctrine of res judicata, which requires an identity of issues, is not applicable.  However, the doctrine of collateral estoppel would apply to prevent the relitigation of other issues.  As previously discussed, the issues regarding issuance of a medical certificate and transfer of a balance from a former residence have been adjudicated and decided previously.  The parties in the prior case are identical to the instant case, there was a final adjudication on the merits, and Complainant had a full and fair opportunity to litigate these issues in the prior case.  Accordingly, Complainant is not permitted to relitigate these matters.  Day v. Volkswagenwerk Aktienqesellschaft, supra.

Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989).  Also, Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  A hearing in this case would clearly not be in the public interest as any factual matters have already been decided as a matter of law, and PECO is entitled to judgment.
 
		Accordingly, PECO’s Preliminary Objection in the nature of a Motion for Judgment on the Pleadings on the basis of res judicata, which I am treating as including the related issue of collateral estoppel and the application of Section 316 of the Code, will be granted and the Complaint will be dismissed.  It is therefore unnecessary to address the issue of CAP arrears as a portion of Complainant’s current balance.

Additionally, I find an abuse of process as Complainant has now filed multiple complaints with the Commission about the same issues, possibly to forestall service termination.  In fact, I observed that, on the very day that the Commission entered a Final Order in the prior case, noting that ALJ Jones’ Initial Decision had become final without further Commission action, Complainant filed an informal complaint with the Commission’s BCS involving the same subject matter.  This was followed by the within Formal Complaint on the same subject matter.

In Thomas v. Dominion Peoples, Docket No. C-2009-2102194, Order entered June 16, 2010, the Commission addressed an abuse of process situation.  Therein, the Commission ruled that the complainant should be precluded from filing further formal and informal complaints until such time as the current balance on the account was paid in full.  The complaint was also dismissed with prejudice.  Similarly, the Complainant herein will be precluded from filing further informal and formal complaints involving the same subject matter until such time as her current balance is paid in full.  Her Complaint will also be dismissed with prejudice.

CONCLUSIONS OF LAW

1.	Commission regulations provide for the filing of preliminary objections, but res judicata and collateral estoppel are not within the stated grounds for preliminary objections.  52 Pa. Code § 5.101(a).

2.	A preliminary objection on the grounds of res judicata or collateral estoppel may be treated as a motion for judgment on the pleadings, if substantive rights of litigants are not thereby affected .  Wroblewski v. Pennsylvania Electric Company, Docket No. C‑2008-2058385, Order entered May 15, 2009; 52 Pa. Code §1.2(a).

3.	Substantive rights of the parties are not affected in this case by treating a preliminary objection on the grounds of res judicata or collateral estoppel as a motion for judgment on the pleadings.

4.	Judgment on the pleadings will be rendered if the applicable pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code §5.102(d)(1).

5.	The four required elements of res judicata are as follows: (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality or capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313 (1983).  The essential inquiry is whether the ultimate and controlling issues have been decided in a prior proceeding where the parties had an opportunity to appear and be heard.  Stevens Painton Corp. v. First State Ins. Co., 746 A.2d 649 (2000).

		6.	The four (4) requirements for a plea of collateral estoppel to prevail are: (1) the issue decided in the prior adjudication is identical with the one presented in the later action; (2) there was a final judgment on the merits; (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication; and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issues in the prior action.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313 (1983). 

		7.	Generally, in deciding motions for judgment on the pleadings, the Commission must view the record in the light most favorable to the non-moving party, and must accept as true all well pleaded statements of fact of the party against whom the motion is granted.  First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa. Super. 1983); Weik v. Estate of Brown, 794 A.2d 907 (Pa. Super. 2002).  However, a motion for judgment on the pleadings must also be viewed in light of Section 316 of the Public Utility Code, 66 Pa. C.S. §316.  That statute states, in relevant part, that:

Whenever the [c]ommission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

8.	In a previous case adjudicated between Complainant and Respondent (Cuff v. PECO, Docket No. F-2012-2340801, Final Order entered June 5, 2013), the Commission decided two (2) of the four (4) issues in the instant complaint, based on findings of fact that were not subsequently set aside on judicial review.  The two resolved issues, which are identical in both cases, are: (1) the reasonableness of PECO’s refusal to accept another medical certificate unless Complainant pays $16,897.93 of her overdue balance; and (2) the reasonableness of PECO’s transfer of Complainant’s $25,163.78 arrearage from a prior residence to her new address.  66 Pa. C.S. §316.

9.	The remaining factual issue in the instant Complaint that was not previously decided was whether Complainant has a “change in income,” as defined in 66 Pa. C.S. §1403, so as to possibly qualify her for another Commission-issued payment agreement on her non-CAP PECO balance.

10.	Absent a “change in income,” the Commission is not authorized to establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  66 Pa. C.S. §1405(d).


11.	A “change in income” is defined in Section 1403 of the Public Utility Code, 66 Pa. C.S. §1403, as:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.

12.	Household income is defined as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”

13.	Even if Complainant’s allegations about garnishment of her wages are assumed to be true for purposes of deciding the motion for judgment on the pleadings, there has been no allegation of any change in gross household income.

14.	There are no material facts left to be determined on the issue of whether Complainant had a change in income so as to possibly qualify her for another Commission-issued payment agreement on her non-CAP PECO balance.

		15.	CAP rates must be timely paid and shall not be the subject of Commission-ordered payment agreements.  66 Pa. C.S. §1405(c).

16.	The remaining legal issue is whether Complainant’s large arrearage can be forgiven.  However, it is well-settled that this request is properly denied.  A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Scaccia v. West Penn Power Co., 55 Pa. P.U.C. 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Docket No. Z-8712758, Order entered April 8, 1988.

		17.	As there were issues to be determined in the instant Complaint which are in addition to those adjudicated in Cuff v. PECO, Docket No. F-2012-2340801, Final Order entered June 5, 2013, the doctrine of res judicata is not applicable.  However, the doctrine of collateral estoppel would apply to prevent the relitigation of the issuance of a medical certificate and transfer of a balance from a former residence.  All four of the required elements for a successful plea of collateral estoppel are evident: (1) the two issues decided in the prior adjudication are identical to the ones presented in the later action; (2) there was a final judgment on the merits; (3) the party against whom the plea is asserted was a party to the prior adjudication; and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issues in the prior action.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313 (1983).

		18.	Pursuant to Section 316 of the Code, 66 Pa. C.S. §316, various facts/conclusions of law which control the resolution of the factual and legal issues herein have been conclusively decided in Cuff v. PECO, Docket No. F-2012-2340801, Final Order entered June 5, 2013, as they have not been changed by judicial review.

19.	The findings of fact/conclusions of law which control the resolution of this case are as follows: (1) Complainant needs electric service to continue to receive oxygen for her medical condition; (2) Complainant has had electric service restored due to medical certificates on eleven (11) separate occasions; (3) Complainant has a poor payment history; (4) Complainant formerly lived at 933 Bullock Avenue, Yeadon, PA 19050, and is responsible for a $25,163.78 arrearage therein that was transferred to her current account; (5) Complainant has had at least eight (8) prior payment agreements, including three (3) Commission-ordered payment agreements, and has defaulted on all of them; (6) Complainant has a two-person household with a total gross household income of $4,811.72/month; and, (7) Complainant was formerly a CAP customer and has $10,877.29 in CAP arrears.  Cuff v. PECO, Docket No. F-2012-2340801, Final Order entered June 5, 2013, Finding of Fact Nos. 18, 8, 15, Ordering Paragraph #2, Findings of Fact Nos. 6, 9-10, 19, respectively.  66 Pa. C.S. §316.

20.	Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989).  Also, Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  A hearing in this case would clearly not be in the public interest as all material factual issues have already been decided.  PECO is entitled to judgment as a matter of law.  52 Pa. Code §5.102(d)(1).

21.	Complainant’s filing of multiple complaints is an abuse of process.  In accordance with Commission precedent, the Complainant herein is properly precluded from filing further informal and formal complaints involving the same subject matter as in this case until such time as her current balance is paid in full.  Her Complaint should also be dismissed with prejudice.  See, Thomas v. Dominion Peoples, Docket No. C-2009-2102194, Order entered June 16, 2010.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objection of PECO Energy Company, which is in the nature of a Motion for Judgment on the Pleadings and application of  Section 316 of the Public Utility Code, 66 Pa. C.S. 316, seeking to dismiss the Formal Complaint filed by Carlette T. Cuff at Docket No. C-2013-2370894, is granted.

2.	That the Formal Complaint filed by Carlette T. Cuff against PECO Energy Company at Docket No. C-2013-2370894 is dismissed, with prejudice.

3.	That, due to abuse of process, the Complainant Carlette T. Cuff is precluded from filing any informal or formal complaints with the Pennsylvania Public Utility Commission regarding the subject matter of the instant Complaint until such time as her current balance with PECO Energy Company is paid in full.

4.	That the case at Docket No. C-2013-2370894 is marked closed.


Dated:	August 23, 2013				_________/s/____________________
							Kandace F. Melillo 
							Administrative Law Judge
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