BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Arnetta Archer Minto
:


:


v.
:
C-2013-2369043


:

Aqua Pennsylvania, Inc.
:
INITIAL DECISION GRANTING IN PART 

AND DENYING IN PART RESPONDENT’S 
MOTION FOR JUDGMENT ON THE PLEADINGS

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On June 10, 2013, Arnetta Archer Minto (complainant) filed a formal Complaint (Complaint) against Aqua Pennsylvania, Inc. (Aqua or respondent).  In her Complaint, the complainant checked-off the box marked “I am having a reliability, safety or quality problem with my utility service.”  The complainant provided the following written explanation of her Complaint:

In April 2009 I called Acqua (sic) because my water was brown in color.  I called in May 2009 to report a bad odor in the water.  Aqua came out and took samples.  I was called back and told my water was safe to drink.  Since then I have been diagnosed with H-Pyloria (sic) on several occasions and have been hospitalized a number of times because of it.  I didn’t know at that time it was caused by the dirty water coming into my home.  In March 2013 I had the same problems with brown water.  I called Aqua and spoke with a Mrs. Anne Dewyer.  Aqua would  . . . soon to flush the system.  That didn’t happen, so I called back and spoke to her Supervisor Ms. Dede Kennedy.  She said the problem was in the pipes in my home.  I called a plumbing service that I have which is affiliated with Aqua through a homeowner’s insurance plan that they offer to protect your water lines.  The plumber came out and checked the water lines in my home and found them to be clear.  I was in the process of having my water lines removed, but after the plumber said they were OK I didn’t have that done.  While the plumber was at my home Anne Dewyer from Aqua arrived at my home.  She was told by the plumber that the water lines in my home were fine.  She then retracted Aqua’s statement and said “Ms. Archer, this was our fault this occurred”.  She gave me a claim number (62013133) to contact Aqua.  Aqua has come out on several occasions afterwards and flushed my system and my next door neighbors.
In looking at my neighborhood, a number of healthy young people in the area have become very, very ill.  Young men have suffer [sic] strokes, some young men have suffered skin problems, one young man died.  Several females, myself included have suffer from bacterial vaginosis, over and over from bathing in dirty water.  My neighbor lost his ability to function.  I have contacted the EPA who took no action, based on information from Aqua, even though Aqua has admitted fault and liability.  

I have also been in touch with Anne Dewyer’s supervisor on a number of occasions.  She came out unannounced along with Ms. Anne Dewyer to my home, to treat my waterlines and including my neighbors.  Ms. Kennedy informs me that the problem came from their end.  That’s why she had my system flushed and had me run my water for a number of days until the water appeared to be clear.
Retraction:  Anne Dewyer did not give me the claim number, it was Ms. Debe Kennedy.  But while the plumber was here with Anne Dewyer she indicated that the problem has been going on since 2009.  She then made a call to have Aqua servicemen come out to flush my water lines.  I’ve also contacted Upper Darby Township Health Dept. as well as my State Representative Margo Davidson.

As relief, the complainant requested the following:

I would like the P.U.C. to contact Aqua and require them to inform my neighbors of what occurred during the time frame involved from 2009-2013 and make sure Aqua follows up and resolves the problem in their system before more of my neighbors become sick, because they are unaware of the problem and danger.  During this time several people have died in the Walnut Park Area and some are still having health issues because of this unknown situation.

On July 10, 2013, respondent filed an Answer and New Matter denying the material averments of the Complaint.  Specifically, respondent denied that there is a reliability, safety or quality problem with the water service it is providing.  As New Matter, respondent argued that in her Complaint, the complainant alleges injuries on behalf of her “neighbors” and that the complainant lacks standing to file or to prosecute the Complaint on her neighbors’ behalf.  Respondent endorsed its Answer and New Matter with a Notice to Plead.  Complainant’s answer to respondent’s Answer and New Matter was due not later than July 30, 2013.  The complainant did not file a response to respondent’s New Matter.

Also on July 10, 2013, respondent filed a Preliminary Objection seeking the dismissal of the allegations and requested relief which seeks to litigate claims on behalf of the complainant’s neighbors.  Respondent maintained that the complainant lacks standing to file or to prosecute the Complaint on her neighbors’ behalf.  Respondent endorsed its Preliminary Objections with a Notice to Plead.  Complainant’s answer to respondent’s Preliminary Objections was due not later than July 22, 2013.
  The complainant did not file a response to respondent’s Preliminary Objections.  

By hearing notice dated July 22, 2013, a hearing was scheduled for Thursday, October 3, 2013 at 10:00 a.m. and the matter was assigned to me.  The time for filing a response to respondent’s New Matter and Preliminary Objections has passed.  The Respondent’s Preliminary Objection is ready for ruling.  

As explained in more detail below, I will grant respondent’s request in part and deny it in part.
FINDINGS OF FACT

1. The complainant in this proceeding is Arnetta Archer Minto, who resides at 651 Briarcliff Road, Upper Darby, PA 19082.
2. The respondent in this proceeding is Aqua Pennsylvania, Inc.  

3. On June 10, 2013, the complainant filed a formal Complaint against Aqua Pennsylvania, Inc. challenging the reliability, safety, and quality of service provided by respondent to her home as well as to the homes of her unidentified neighbors.  

4. The complainant indicated in her Complaint that she is seeking relief on behalf of her neighbors.  

DISCUSSION



The filing of preliminary objections is permitted under Commission regulations.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transp. Intervenors v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69, Docket No. C-00935435  (July 18, 1994).  



Commission regulations provide:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



As indicated above, Aqua seeks dismissal based on the assertion that the complainant lacks standing to file or to prosecute the Complaint on her neighbor’s behalf.   Respondent avers that the complainant cannot assert a claim on behalf of her neighbors.  However, a complainant’s lack of standing to file a formal complaint against a public utility is not included among the Commission’s limited bases for a preliminary objection because it is an affirmative defense, only properly raised as such in new matter.  Cf., Jackson v. Garland, 424 Pa. Super. 378, 622 A.2d 969 (1993); see also Pa. R.C.P. 1030; 52 Pa. Code § 5.62(b).  In the present case, respondent did raise lack of standing as an affirmative defense in New Matter.  Specifically, in paragraph 11 of New Matter, Aqua argued that “[t]he Complainant lacks standing to file or to prosecute the Complaint on her neighbors’ behalf.”  Consequently, since respondent raised lack of standing in New Matter, I will treat its Preliminary Objection as a Motion for Judgment on the Pleadings filed pursuant to 52 Pa. Code § 5.102.  

Judgment on the pleadings is properly granted where the pleadings “show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”  52 Pa. Code § 5.102 (d)(1).  Since the time for filing an answer to Aqua’s New Matter has run without the complainant filing a reply, the undisputed facts in Respondent’s New Matter may be deemed admitted, 52 Pa. Code § 5.63(b), and the Motion for Judgment on the Pleadings can be considered.

A line of case law makes it clear that the complainant must have suffered an injury in order to bring a complaint: 

“A party seeking judicial resolution of a controversy in this Commonwealth must, as a prerequisite, establish that he has standing to maintain the action.  Nye v. Erie Insurance Exchange, 504 Pa. 3, 5, 470 A.2d 98, 100 (1983)) (citation omitted).  In William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1974), we noted that the core concept, of course, is that a person who is not adversely affected in any way by the matter he seeks to challenge is not “aggrieved” thereby and has no standing to obtain a judicial resolution of his challenge. . . . We observed in William Penn Parking that what is necessary to render a person aggrieved is that the party has a substantial, direct and immediate interest in the claim sought to be litigated.


A ‘substantial’ interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A ‘direct’ interest requires a showing that the matter complained of caused harm to the party’s interest.  An ‘immediate’ interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it . . .  South Whitehall Township Police Service v. South Whitehall Township, 521 Pa. 82, 86-87, 555 A.2d 793, 795 (1989)(citations omitted).”  Bergdoll, et al. v. Kane, et al., 557 Pa. 72, 731 A.2d 1261, 1268 (1999).     



The standard set by William Penn Parking Garage is applicable to Commission cases.  See Courier Express, Inc. v. F.L. Shaffer Company, Inc., PUC Docket No. C-892462 (Commission Opinion and Order entered August 30, 1990).



In the present case, the complainant filed a Complaint against Aqua that, in part, involves service provided to her neighbors.  Regarding her neighbors’ water service, it is clear that the complainant does not have a substantial, direct and immediate interest in the matter, and therefore lacks standing to file a Complaint on her neighbors’ behalf.  Accordingly, this portion of the complainant’s Complaint will be dismissed.

The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S.A. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593, (Pa. Cmwlth. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’m, 563 A.2d 548 (Pa. Cwmlth. 1989); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cwmlth. 1993). 

In the present matter a hearing is still necessary as there is a disputed question of fact which must be resolved.  Complainant in her Complaint avers that there is a reliability, safety or quality problem with her utility service which the respondent specifically denied in its Answer.  Therefore, questions remain as to whether, pursuant to the Public Utility Code and applicable regulations, Aqua provided the complainant with adequate, efficient, safe, and reasonable service.  Complainant is advised that she will bear the burden of proof at hearing and must present evidence sufficient to prove that the respondent violated a statute, regulation, its tariff or an order of the Commission.  66 Pa. C.S.A. § 332(a).  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter of this proceeding.

2. Commission regulations provide for the filing of Motions for Judgment on the Pleadings.  52 Pa. Code § 5.102.

3. Judgment on the pleadings is properly granted where the pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).

4. A party seeking judicial resolution of a controversy in this Commonwealth must, as a prerequisite, establish that he has standing to maintain the action.  Nye v. Erie Insurance Exchange, 504 Pa. 3, 5, 470 A.2d 98, 100 (1983); William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1974).

5. What is necessary to render a person aggrieved is that the party has a substantial, direct and immediate interest in the claim sought to be litigated.

6. A ‘substantial’ interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A ‘direct’ interest requires a showing that the matter complained of caused harm to the party’s interest.  An ‘immediate’ interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it.  South Whitehall Township Police Service v. South Whitehall Township, 521 Pa. 82, 86-87, 555 A.2d 793, 795 (1989)(citations omitted).”  Bergdoll, et al. v. Kane, et al., 557 Pa. 72, 731 A.2d 1261, 1268 (1999).

7. The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa.C.S.A. § 703(b).
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Motion for Judgment on the Pleadings filed by Aqua Pennsylvania, Inc. in the case captioned Arnetta Archer Minto v. Aqua Pennsylvania, Inc. at Docket No. C-2013-2369043, is granted in part and denied in part;

2. That the portion of the complainant’s Complaint challenging the reliability, safety or quality of the water service provided by Aqua Pennsylvania, Inc. to her neighbors and seeking relief on their behalf is dismissed and stricken from the Complaint; and

3. That the hearing scheduled to be held on Thursday, October 3, 2013, proceed as scheduled to address the issue of whether Aqua provided the complainant with adequate, efficient, safe, and reasonable service.

Date:
   August 20, 2013        

/s/







Christopher P. Pell


Administrative Law Judge

� 	52 Pa.Code § 5.63(b) provides that “[f]ailure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.”





� 	52 Pa.Code § 5.101(b) provides that an answer to a preliminary objection “shall be filed within 10 days of the date of service of the objection.”  Since the 10-day deadline of July 20, 2013 fell on a Saturday, the due date for the filing of an answer defaulted to the following Monday, July 22, 2013.
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