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history of the proceeding
On May 14, 2012, Alvaro Maduro (Mr. Maduro or Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (Respondent, PGW or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there were incorrect charges on his gas bill from Respondent.  In particular, the Complainant alleged that he does not believe the makeup bill issued by the Respondent is correct.  He states, “I live in an apartment.  I am only responsible for my apartment not the whole building.”  Complaint ¶ (5).
This formal Complaint is an appeal to the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2951021.

On June 7, 2012, the Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated September 6, 2012, notified the parties that an initial hearing was scheduled for Tuesday, October 30, 2012, at 10:00 a.m. 

A Prehearing Order was issued on September 12, 2012, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

Due to inclement weather, the hearing in this matter was cancelled.  By Hearing Cancellation/Reschedule Notice dated January 9, 2013, the hearing was rescheduled for Tuesday, March 5, 2013, at 10:00 a.m.

The hearing convened as scheduled on March 5, 2013.  Alvaro Maduro appeared pro se, and testified in support of the Complaint.  Mr. Maduro sponsored four exhibits which were admitted into the record.  Laureto Farinas, Esq., represented the Respondent, and presented the testimony of Anne Marie Cromley and Robert Keal.  Respondent sponsored seven exhibits which were admitted into the record.  
At the hearing, I directed PGW to submit additional evidence in support of its claim of meter tampering.  Specifically, I instructed PGW to submit photographs of the magnet that was removed from the Complainant’s meter on March 27, 2013.  Tr. 56-59.  The late-filed exhibit was to be submitted on or before March 19, 2013.  Tr. 59.  The Complainant was instructed to file any written objections to the late-filed exhibit by no later than March 29, 2013.  Tr. 61.

By letter dated March 21, 2013, counsel for PGW informed me that the Respondent was unable to submit the additional evidence that I requested because “the magnet is not in PGW’s possession.”  Mr. Maduro did not respond to PGW’s communication.
On July 2, 2013, I issued an Interim Order directing PGW to recalculate Alvaro Maduro’s makeup bill prorating it for the four years allowed by the provisions of 52 Pa. Code 
§ 56.14.  PGW was instructed to submit the calculations as a late-filed exhibit by no later than July 17, 2013.  Mr. Maduro was directed to file any written objections to the late-filed exhibit by no later than July 31, 2013.

By letter dated July 5, 2013, Mr. Maduro requested an extension of time to review PGW’s late-filed exhibit and to file written objections.

On July 17, 2013, PGW submitted its late-filed Exhibit 8.  On July 19, 2013, counsel for PGW informed me that the Respondent did not object to Mr. Maduro’s request for an extension of time.  

By letter dated July 22, 2013, I informed Mr. Maduro that his request for an extension of time to review PGW’s late-filed Exhibit 8 and to file written objections was granted.  I also informed the Complainant that the new deadline for filing objections to PGW’s late-filed Exhibit 8 was August 9, 2013.   

On August 9, 2013, I received a letter from the Complainant informing me that he had no objections to the admission of PGW’s late-filed Exhibit 8 into the record in this matter and requesting a payment arrangement of $50.00 per month. 
No objections having been filed, the Respondent’s late-filed Exhibit 8 is hereby admitted into the record.  

The record in this case consists of the Complainant’s Exhibits 1-4, PGW’s Exhibits 1-7, PGW’s late-filed Exhibit 8, and the transcript from the initial hearing on March 5, 2013.  The record closed on August 9, 2013.
FINDINGS OF FACT

1.
The Complainant is Alvaro Maduro whose mailing address is 3008 N. 6th Street, 1st Floor, Philadelphia, PA 19122 (Service Address).

2.
Respondent is Philadelphia Gas Works.
3.
The Complainant has resided at the Service Address since 1999.  Tr. 21.

4.
The property at 3008 N. 6th Street is a three-story building organized into three apartments.  Tr. 9-10. 
5.
The Service Address consists of the entire first floor.  Tr. 9.

6.
The Service Address was initially designed as a one bedroom apartment, which the Complainant later transformed into a two-bedroom apartment.  Tr. 11-12.

7. 
The property at 3008 N. 6th Street is equipped with two gas heaters, two gas water heaters and, until March 28, 2012, with two gas meters.  Tr. 10-11.
8.
One of the gas heaters, gas water heaters and gas meters served the Service Address.  The rest serve the second and third floor of the property.  Tr. 11, Maduro Exhibit 4.

9.
The gas meter that served Mr. Maduro’s apartment was equipped with an Automated Meter Reading Device (AMR).  Tr. 33.

10.
On November 4, 2009, Mr. Maduro’s bill from PGW reflected 4 CCF of gas used over a period of 29 days with 280 heating degree days (HDDs
).  Tr. 30, PGW Exhibit 1.

11.
On December 7, 2009, Mr. Maduro’s bill from PGW reflected zero CCF of gas used over a period of 31 days with 451 HDDs.  Tr. 30-31, PGW Exhibit 1.

12.
On January 7, 2010, Mr. Maduro’s bill from PGW reflected 14 CCF of gas used over a period of 33 days with 1024 HDDs.  PGW Exhibit 1. 

13.
Between January of 2006 and March of 2012, Complainant’s highest bill was issued on March 9, 2007, for 78 CCFs.  PGW Exhibit 1.

14.
On March 8, 2012, the AMR from Mr. Maduro’s gas meter reported a reading of 3983.  Tr. 31, 33, PGW Exhibit 1.

15.
On March 27, 2012, a PGW technician, Mr. Robert Keal, visited the Service Address on a Usage Discrepancy Investigation Order (Order # 3701620).  Tr. 38, 51, PGW Exhibit 6.

16.
At the Service Address, Mr. Keal obtained a reading of 1826 from the mechanical portion of the meter and a reading of 3984 from the electronic portion of the meter or the AMR.  Tr. 53-54, PGW Exhibits 3 and 6.

17.
Mr. Keal also registered a tilt count of 28 and a magnet count of 47 from Mr. Maduro’s gas meter.  Tr. 53-54, PGW Exhibits 3 and 6.

18.
Mr. Keal removed the meter from the property and disconnected gas service from the Service Address.  Tr. 54, PGW Exhibits 3 and 6.

19.
On March 28, 2012, PGW billed the Complainant for previously unbilled service due to theft.  PGW Exhibit 2.

20.
Because the Company determined that the Complainant’s meter “[had gone] around,” the billing was organized in two steps: one bill for $15,808.55 reflecting 6016 CCFs of gas used (the difference between 9999 and the 3983 reading from March 8, 2012); and another bill for $2,742.21 reflecting 1827 CCF of gas used according to the reading Mr. Keal obtained from the mechanical portion of the meter during his investigation on March 27, 2012.  Tr. 32-33, PGW Exhibit 2.

21.
The total makeup bill issued to Mr. Maduro was $18,550.76.  Tr. 33, PGW Exhibit 2.

22.
On October 25, 2012, PGW calculated a Weather Normalization Adjustment of $7,327.74 against Mr. Maduro’s makeup bill.  This adjustment lowered the makeup bill to $11,223.02.  Tr. 33-34, PGW Exhibit 2.

23.
On October 26, 2012, PGW conducted two accuracy tests on the meter removed from the Service Address (Meter # 1684392), which showed that the meter was 100% accurate.  Tr. 37, PGW Exhibit 7. 

DISCUSSION

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. 
§ 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
At the hearing, Mr. Maduro challenged the issuance of the makeup bill by PGW.  In particular, Mr. Maduro testified that, when the PGW technician had removed his meter, he had informed the Complainant that the meter was malfunctioning and that he would return to install a new meter later in the evening.  Mr. Maduro insisted that he accompanied the technician to the basement of the Service Address where the meter was located and that there was no magnet on the meter.

[T]he gas company came to my house and knock on my door ---.

*
*
*
And they said, we got to check you meter.

*
*
*
They went downstairs with me, and he checked the meter, and he told me that it looks like this meter is out of balance.

*
*
*
We are going to have to take it out and bring you back another one.  I told them not today because I got to work.  I am working at --- I am late.  He told me he was working overtime that day, they was going to bring me one.  I say, that got to be around 12 or 1 o’clock?  And he said yes, we’ll bring you one.  I waited for three days.  I called the gas company and told them why they haven’t bringing my meter yet.

They told me, no, because they say that he found a magnet on top of your meter.  I says, no, he told me --- I went downstairs with him.  There was no magnet on the meter.  You still got the meter.  He told me that the meter was out of balance.  Well, he said that he found a magnet on the meter.  I said, no, he found no magnet on the meter.  So I went upstairs first before he took the meter out.

We went upstairs with the meter, and he said we’re going to bring you back one later on.  I said I’m working until 11 o’clock at night.  He said, well, we’re working overtime today so we’ll bring you one after 12:00, 12:30 or 1:00.

Tr. 6-8.  Mr. Maduro was consistent in his position throughout the hearing.  Tr. 12-13, 54-55, 56-57.  He explained that his gas bills are usually low because he lives by himself in the apartment.  Tr. 11.  He testified that he rarely uses his gas stove since he doesn’t know how to cook, and that he does not have a clothes dryer.  Tr. 19.  Finally, he testified that, in October 2011, his gas heater broke down and he has not repaired or replaced it.  Tr. 22.

In response to Mr. Maduro’s testimony, PGW’s witness, Ms. Cromley, pointed out that on January 9, 2006, the Complainant was issued a gas bill for 75 CCFs used from an AMR meter reading index of 2184.  Tr. 30.  On November 4, 2009, Mr. Maduro’s bill from PGW reflected 4 CCF of gas used over a period of 29 days with 280 HDDs.  On December 7, 2009, Mr. Maduro’s bill from PGW reflected zero CCF of gas used over a period of 31 days with 451 HDDs.  On January 7, 2010, Mr. Maduro’s bill from PGW reflected 14 CCF of gas used over a period of 33 days with 1024 HDDs.  Between January of 2006 and March of 2012, Complainant’s highest bill was issued on March 9, 2007, for 78 CCFs.  The last PGW bill Mr. Maduro received prior to the removal of the meter was issued on March 8, 2012, and the AMR from Mr. Maduro’s gas meter reported a reading of 3983.  On March 27, 2012, the Company obtained a reading of 1826 from the mechanical portion of the meter.  Because the reading from the mechanical portion of the meter was lower than the readings reported by the AMR, the Company determined that the meter had gone all the way up to 9999, had at one point reverted to zero, and then had continued to register up to 1826 CCF of gas on the day it was removed.  

According to Ms. Cromley, the very low readings recorded in November and December of 2009, as well as the magnetic counts recorded by the meter, indicate that the meter was tampered with.  However, Ms. Cromley expressed her belief that meter tampering had occurred for approximately ten years and, when spread over a decade, the 47 magnetic counts recorded by Mr. Maduro’s meter are hardly indicative or conclusive that a prolonged and severe magnetic interference has occurred resulting in 7843 CCFs of unreported gas.  See Tr. 41-44, 65, and PGW Exhibit 3. 
Mr. Keal, who is the technician who removed the meter from Mr. Maduro’s residence, testified next.  He was unable to recall details of his visit to the Service Address on a usage discrepancy order on March 27, 2012.  Tr. 55, 58.  However, he testified that PGW Exhibit 4 was a report of his findings and actions during that investigation.  Mr. Keal testified that he had found a magnet on top of Mr. Maduro’s meter and that he had taken a reading of 1826 from the mechanical portion of the meter.  Tr. 50-54.  He stated that he had removed the meter along with the magnet.  See PGW Exhibit 3, Tr. 51, 53-54.  Mr. Keal did not recall what the magnet looked like, but testified that it is the Company’s practice to remove both the meter and the magnet from the property.  Tr. 50, 55-56.  “We tape [the magnet] to the meter and then we hand in all the evidence from --- at the end of our shifts.”  Tr. 56.  

Mr. Maduro, again, denied that an object other than the meter was found and removed from his property during the March 27, 2012 field investigation.  Tr. 56-57.

Prior to the conclusion of the hearing, I requested that PGW submit additional evidence that a magnet was found and removed from the Service Address.  Tr. 58.  I instructed the Company to provide photographs of the magnet that Mr. Keal testified was removed with the Complainant’s meter on March 27, 2012, taped to the meter, and stored in evidence by the Company.  Tr. 57-58.  The late-filed exhibit was to be submitted on or before March 19, 2013.  Tr. 59.  
The Respondent did not submit the late-filed exhibit as instructed.  Instead, by letter dated March 21, 2013, counsel for PGW informed me that the Respondent was unable to submit the additional evidence that I requested because “the magnet is not in PGW’s possession to photograph.”  The Respondent’s counsel, Mr. Farinas further explained that,

In recent months, PGW has initiated a practice of removing and/or obtaining photographs of magnets found on meters where meter tampering occurs.  The practice is sometimes thwarted by the general atmosphere at the Service Address where tampering has just been discovered.  As this practice is more widely used, PGW will produce such photographic evidence as it has at its disposal in meter tampering cases.

Although PGW fails to specify when exactly it initiated the practice of removing and/or obtaining photographs of magnets found on meters, Mr. Keal testified that he did remove the meter and the magnet from the Service Address, which leads me to believe that the practice the Respondent mentions in its letter was in place in March of 2012.  Also in this particular case, the record is devoid of any indication that the atmosphere at the Service Address on March 27, 2012, had hindered Mr. Keal in his attempt to collect and secure the magnet.  On the contrary, Mr. Keal could not recall discussing his find of meter tampering with the Complainant, and Mr. Maduro did not recall a magnet being removed from the meter.  Tr. 52, 56.  In addition, Mr. Maduro testified believably that, after Mr. Keal’s visit at the Service Address, he was left expecting a new gas meter to be installed in a matter of hours.
  Tr. 7-8.  None of these statements hint to an acrimonious atmosphere, which PGW is now blaming for its failure to produce the magnet that Mr. Keal testified he removed from the Service Address.

Allegations of meter tampering are very serious in nature.  The Company is empowered by the law to immediately terminate service, and refuse to reconnect service until the whole balance, reconnection fee, and a security deposit are paid in full by the customer.  See 52 Pa. Code §§ 56.1 et seq., Tr. 39-40.  In addition, PGW’s tariff empowers the Company to prosecute the perpetrator for theft in a court of law.  See PGW Gas service Tariff – Pa. P.U.C. No. 2, Supplement No. 21, First Revised Page 44, Rule 8.3.C.  Because they carry such dire consequences for the perpetrators, claims of meter tampering should be made carefully and should be backed by substantive and credible evidence.  Upon review of the record, I find that the Company has failed to rebut the Complainant’s prima facia case with regard to meter tampering
.
PGW conducted two accuracy tests on the meter removed from the Service Address (Meter # 1684392), which showed that the mechanical portion of the meter was functioning correctly.  There is no evidence on the record that PGW checked or tested other parts of the meter for possible malfunctions.  The fact remains, however, that the reading from the mechanical portion of the Meter # 1684392 did not match the reading from the electronic portion of the same meter, and there was a difference of 7843
 CCFs between the two readings.  PGW Exhibits 3 and 6.  
The provisions of 52 Pa. Code § 56.14 allow for the amortization of a makeup bill issued for previously unbilled public utility service resulting from meter failure.  Section 56.14 states,
§ 56.14. Previously unbilled public utility service 

When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $ 50, whichever is greater:



(1) The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.

(2) The period of the amortization may, at the option of the customer, extend at least as long as:

(i) The period during which the excess amount accrued.
(ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.
Pursuant to my Interim Order of July 2, 2013, PGW recalculated Mr. Maduro’s makeup bill prorating it for the four years allowed by the provisions of 52 Pa. Code § 56.14.  The newly prorated makeup bill is $3,099.00.  PGW late-filed Exhibit 8.  Mr. Maduro has indicated that he deems PGW’s calculations to be reasonable.  See Mr. Maduro’s letter received on August 9, 2013.
For the reasons stated above, the formal Complaint filed by Alvaro Maduro against Philadelphia Gas Works is sustained.  The Complainant successfully carried his burden of proving that the makeup bill issued by the Respondent on March 28, 2012, was not the result of meter tampering.  Mr. Maduro successfully carried his burden of proving that the makeup bill issued by PGW on October 25, 2012, was incorrect.  The Complainant must pay the makeup amount of $3,099.00 in 48 monthly installments of $64.56 each.
  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa. C.S.A. § 332(a).
3.
The Commission's decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

4.
The Complainant successfully carried his burden of proving that the makeup bill issued by the Respondent on March 28, 2012, was not the result of meter tampering.

5.
The Complainant successfully carried his burden of proving that the makeup bill issued by PGW on October 25, 2012, was incorrect.  

ORDER

THEREFORE,

IT IS ORDERED:

1.
That Philadelphia Gas Works’ late-filed Exhibit 8 is admitted into the record in this matter.

2.
That the formal Complaint filed by Alvaro Maduro against Philadelphia Gas Works at Docket No. F-2012-2305064 is sustained.

3.
That Philadelphia Gas Works adjust Alvaro Maduro’s account to reflect the correct makeup amount of $3,099.00.
4.
That Alvaro Maduro must pay the makeup amount of $3,099.00 in 48 monthly installments of $64.56 each.
5.
That this proceeding be marked closed.

Date:
August 21, 2013





/s/











Eranda Vero








Administrative Law Judge

� 	Degree Day – A unit measuring the extent to which the outdoor mean (average of maximum and minimum) daily dry-bulb temperature falls below (in the case of heating) or rises above (in the case of cooling) an assumed base.  The base is normally taken as 65°F for heating and for cooling unless otherwise designated.  One degree-day is counted for each degree of deficiency below (for heating) or excess over (for cooling) the assumed base, for each calendar day on which such deficiency or excess occurs.  James H. Cawley and Norman Kennard, Rate Case Handbook, A Guide to Utility Ratemaking before the Pennsylvania Public Utility Commission, Glossary of Terms, Appendix Q (Pa. PUC 1983).


� 	PGW Exhibit 6 corroborates Mr. Maduro’s testimony that he expected to have a new meter installed at the Service Address in a matter of hours.  The entry dated March 28, 2012, reads: “[Customer of Record] called to know why was his meter removed and why no one came back to install a new one as he was instructed.”  PGW Exhibit 6, Page 5 of 6.


� 	In my Interim Order dated July 2, 2013, I informed the parties of my ruling in terms of PGW’s allegations of meter tampering and requested PGW to submit a new calculation of the makeup bill pursuant to 52 Pa. Code § 56.14.


� 	6,016 CCFs +1,827 CCFs = 7,843 CCFs.  See FoF # 20.


� 	$3,099.00 ÷ 48 months = $64.5625 per month.
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