BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission,		:
Bureau of Investigation & Enforcement		:	
							:
v. :		C-2012-2333793
:
Gene Polsinelli, Inc., t/a 		 		:
American Lenders Service Company of 		:
Pittsburgh, PA						:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On or about November 27, 2012, Complainant, the Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement (BI&E) filed a complaint against Respondent, Gene Polsinelli, Inc., t/a American Lenders Service Company of Pittsburgh, PA (Respondent) alleging that Respondent failed to maintain evidence of cargo insurance on file with the Commission and requesting that a civil penalty in the amount of $500.00 be assessed for this violation.  BI&E alleges Respondent violated 66 Pa. C.S. §512, 52 Pa. Code §32.2(c), 52 Pa. Code §32.11(a), 52 Pa. Code §32.12(a) or 52 Pa. Code §32.13(a).  Respondent filed an answer on December 12, 2012.[footnoteRef:1]   [1:  The answer filed was a one-page Facsimile Transmission Sheet sent to the Commission’s Secretary from “Janet O.”  Under “Notes/Comments” appears the following:  “The Form H was electronically sent, and Mr. Polsinelli has had insurance in effect 10/31/12.  The Form E went through but the Form H did not for some reason.  Is there any way the $500 fine be dropped, and all proof of insurance can be provided?”  Answer, p. 1 of 1.   ] 


		A Hearing Notice scheduling an initial hearing for Monday, May 20, 2013 at 10:00 a.m. in Pittsburgh was mailed to the parties on April 10, 2013.  On April 11, 2013, I issued a Prehearing Order which provided applicable procedures regarding submission of exhibits, attorney representation, continuances, subpoenas, and the burden of proof.

		The hearing convened as scheduled on May 20, 2013.  BI&E was represented by Stephanie M. Wimer, Esquire.  BI&E presented one witness, Motor Carrier Compliance Manager Robert Bingaman.  BI&E offered four exhibits that were marked and admitted as I&E 1 through and including I&E 4.  Craig H. Alexander, Esquire, represented the Respondent.  Respondent presented one witness, Gene Polsinelli.  In addition, Respondent offered one exhibit that was marked and admitted as Respondent’s Exhibit 1.  During the hearing, the parties stipulated to certain facts.  See Tr. 6-7.  No briefs were filed.  The record closed on June 6, 2013.    
		
FINDINGS OF FACT

1. On October 28, 2012, the Commission’s Secretary sent a letter to Respondent  entitled “Notice of Suspension of PUC Truck Operating Authority effective 10/31/12 for expiration/cancellation of cargo.”  The letter advised that “as of 10/31/12, your PUC operating authority is SUSPENDED due to your failure to maintain evidence of insurance on file with the Commission”  (I&E 2).       

2. On October 28, 2012, the Commission’s Secretary also sent a letter to Respondent entitled “NOTICE TO LIFT SUSPENSION OF PUC OPERATING AUTHORITY.”  The letter provided as follows:

This is to notify you that, as of the above date, the suspension of your operating authority is hereby lifted.  We have received evidence of Liability insurance coverage.  You may immediately resume operations.

If you have any questions regarding this notice, please contact the Motor Carrier Services and Enforcement Division in the Bureau of Investigation and Enforcement... (Respondents Exhibit 1).

3. [bookmark: _GoBack]Respondent’s President, Gene Polsinelli, received both letters from the Commission’s Secretary the same day.  He believed, after reading both letters, that the suspension letter was a mistake, and that the Commission rectified the mistake by sending him the letter lifting the suspension.  Mr. Polsinelli believed after reviewing both letters that Respondent was in compliance with the Commission’s insurance requirements (Tr. 27-32).  

4. On or about November 27, 2012, BI&E filed the instant complaint and it was served on Respondent.  Mr. Polsinelli was not aware of any compliance issues prior to receiving the complaint.  After receiving the complaint, Mr. Polsinelli acted promptly and proactively.  He notified Respondent’s insurance carrier and proof of cargo liability insurance was provided on December 3, 2012 (Tr. 16, 23, 27-32; I&E 4).   
  
5. Respondent had cargo liability insurance even though the Commission did not have proof of coverage until December 3, 2012.  There was no lapse in Respondent’s cargo insurance coverage (Tr. 6-7, 24).     

6. Respondent never received Notice of Suspension of operating privileges for expiration/cancellation of liability insurance (Tr. 7).    

7. As of May 20, 2013, Respondent did not have any other violations or alleged violations of Commission regulations (Tr. 20).  
   
DISCUSSION

BI&E bears the burden of proof in this complaint proceeding.  66 Pa. C.S. §332(a).  To satisfy this burden, BI&E must demonstrate that Respondent violated the Public Utility Code (the Code), 66 Pa. C.S. §101 et seq, a Commission regulation or a Commission Order.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).	

		BI&E argues that Respondent failed to provide the Commission proof of cargo liability insurance in a timely manner.  See I&E 2.  There is no doubt that the Commission’s records did not contain evidence of cargo liability insurance on October 31, 2012 or any time prior to the filing of this complaint against Respondent.  Also, proof of cargo liability insurance was not contained in the National Online Registry (NOR) prior to the filing of the complaint.  See Tr. 10, 16; I&E 4.     

		Respondent’s cargo liability coverage never lapsed.  The critical undisputed fact in this case is that Respondent’s insurance carrier provided proof of Respondent’s cargo liability coverage on December 3, 2012.  The issue here is whether Respondent violated the Public Utility Code (the Code), 66 Pa. C.S. §101 et seq., or a Commission regulation, because the Commission’s records and the NOR did not contain proof of cargo liability insurance on October 31, 2012 or prior to December 3, 2012.  

		“The Commission may, as to motor carriers, prescribe, by regulation or order, such requirements as it may deem necessary for the protection of persons or property of their patrons and the public, including the filing of surety bonds, the carrying of insurance…” 66 Pa. C.S. §512.  Section 32.2(h) of the Commission’s regulations provides that:

Failure to maintain evidence of insurance on file with the Commission in accordance with this chapter shall cause the immediate suspension of the rights and privileges conferred by a certificate of public convenience or permit held by the motor carrier. The Commission may establish rules under which suspended rights and privileges may be temporarily reinstated pending compliance with this chapter.  

52 Pa. Code §32.2(h). 

		Cargo liability insurance is required by Section 32.13 of the Commission’s regulations.  52 Pa. Code §32.13.  Section 32.13(a) provides as follows:

(a)  A common carrier of property by motor vehicle shall file with the Commission, in addition to the public liability and property damage certificate of insurance required by § 32.12 (relating to property carrier insurance), certificates of insurance in an amount satisfactory to the Commission, but not less than $5,000 to provide payment for loss or damage to cargo carried on a motor vehicle. No motor vehicle may be operated unless the insurance policy or other approved method of protection is in effect at the time of operation. This section may not be modified or abrogated by tariff filings. The Commission may approve another method of cargo protection in specific cases.   

52 Pa. Code §32.13(a).

		Respondent did not violate the Code, a Commission regulation or any Commission Order here.  The reason Respondent did not provide proof of cargo liability insurance prior to December 3, 2012, despite receiving the Notice of Suspension of PUC Truck Operating Authority, dated October 28, 2012, was that Respondent received a second letter from the Commission’s Secretary dated the same day captioned:  Notice to Lift Suspension of PUC Operating Authority.  This second letter led Respondent’s President to believe there was no regulatory compliance issue.  Based on a reading of the two letters, side-by side, his reliance was justified.       

		Mr. Polsinelli was a credible witness.  After reviewing the two October 28, 2012 letters, had he known the Commission did not have evidence of cargo liability insurance coverage in its records, he would have promptly insured that the proper evidence was filed.  After Respondent was served with the complaint, which was filed by BI&E on or about November 27, 2012, Mr. Polsinelli first became aware of the fact that the Commission did not have evidence of Respondent’s cargo liability insurance coverage in its records.  He acted promptly and proactively.  Tr. 23.  Respondent’s insurance carrier provided evidence of cargo liability insurance coverage on December 3, 2012.  There was no lapse in coverage.  Accordingly, the complaint is dismissed in the ordering paragraphs to follow for failure to meet the burden of proof.       	 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§501, et seq.

2.	BI&E bears the burden of proof in this proceeding.  66 Pa. C.S. §332(a).

		3.	“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest amount, than the evidence presented by the other side.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).

		4.	BI&E has failed to meet its burden of proof.  66 Pa. C.S. §332(a).

		5.	Failure to maintain evidence of insurance on file with the Commission shall cause the immediate suspension of the rights and privileges conferred by a certificate of public convenience or permit held by the motor carrier.  52 Pa. Code §32.2(h). 

		6.	A common carrier of property by motor vehicle shall file with the Commission certificates of insurance in an amount satisfactory to the Commission, but not less than $5,000 to provide payment for loss or damage to cargo carried on a motor vehicle.  52 Pa. Code §32.13(a).



ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of the Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement against Respondent, Gene Polsinelli, Inc., t/a American Lenders Service Company of Pittsburgh, PA at Docket No. C-2012-2333793 is hereby dismissed for failure to meet the burden of proof.

2.	That the Docket in this proceeding, Docket No. C-2012-2333793, be marked closed.



Date:  August 27, 2013							/s/			
								Mark A. Hoyer
								Administrative Law Judge
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