BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Joint Petition for Generic Investigation or		:
Rulemaking Regarding “Gas-On-Gas” Competition	:	P-2011-2277868
Between Jurisdictional Natural Gas Distribution	:
Companies						:
							:
Generic Investigation Regarding Gas-On-Gas 	:
Competition Between Jurisdictional Natural		:	I-2012-2320323
Gas Distribution Companies				:



ORDER 

	
		On July 25, 2013, Peoples Natural Gas Company LLC filed a  Motion to Compel in the above-referenced proceeding regarding certain Interrogatories, including Peoples-to-IECPA Set II, Nos. 9, 10, 13,16, 17, 18, 19, 21, 27, 28, 29, 30, 31, 32, 33, 35, 39, 40 and 41.[footnoteRef:1]  The Industrial Energy Consumers of Pennsylvania (IECPA) filed an Answer on July 30, 2013, averring that Interrogatories 9, 10, 13, 16, 17, 18, 19, 21, 27, 28, 29, 30, 31, 32, 33, 35, 39, 40 and 41are unduly burdensome and irrelevant because IECPA has intervened as a collective group and trade association.  IECPA argues that many of these questions regarding policy positions are irrelevant and unduly burdensome on individual IECPA members which are only participating in the proceeding as part of an independent association.   Further, IECPA objects to Interrogatory Nos. 14, 16, 18, 19, 20, 21, and 39 as they relate to subject matter that is outside the scope of this proceeding and will not lead to the discovery of admissible evidence.     Peoples Natural Gas Company LLC indicated on August 20, 2013, that Peoples and IECPA have been unable to resolve their remaining discovery disputes regarding pages 4 – 9 in the Motion to Compel.  Peoples requests an opportunity to file Supplemental Direct Testimony should IECPA’s anticipated responses necessitate it.  [1:  IECPA provided answers to Interrogatory Nos. 1, 2, 3, 4, 5, 8, 11, 12, 22, 23, 36, and 37 on August 14, 2013.] 


		

		The standard for permissible discovery is in the Commission’s regulations:
[bookmark: 5.321.]§ 5.321. Scope.
 (a)  Applicability. This subchapter applies to a proceeding in which: 
* * *
   (2)  The Commission institutes an investigation. 
* * *
 (b)  Discretion. The presiding officer may vary provisions of this subchapter as justice requires. 
 (c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
* * *
52 Pa. Code § 5.321(a)-(c).  
	
		It is important to remember that the material sought to be discovered need not be admissible.  Rather, it must be reasonably expected to lead to the discovery of admissible evidence.  The limitations are broad:
[bookmark: 5.361.]§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
* * *
52 Pa. Code § 5.361.
		Initially, I note that matter which is privileged is not excluded in this case since there is a protective order in place to protect the responding party.  In addition, this Commission-instituted investigation is not a rate proceeding within the meaning of Section 5.361(b).  Therefore, the reasons remaining are that the information requested would cause unreasonable burden or expense to the deponent, a person or party.  52 Pa. Code § 5.361(a)(2).  
		IECPA alleges that the burden on their individual members is unreasonable.  Specifically, IECPA contends Peoples’ interrogatories requesting that IECPA provide individual responses and accompanying verifications for each of its members are irrelevant, outside the scope of the proceeding and unduly burdensome. This is because IECPA rather than its members is the party to the proceeding, and it expresses the collective view of the group; therefore, the individual positions of its members are irrelevant and unnecessary.  Further, the members participate in IECPA to express their viewpoints without expending significant time and resources.  Thus, it is unduly burdensome to require its members to participate in discovery requests as though they were individual intervenors.  IECPA is willing to respond on behalf of its membership the collective response to the interrogatories; however, Peoples insists on individual members’ positions.  

		I find Peoples’ request is relevant in that the information regarding the large industrial customer discounts as a result of gas-on-gas competition are relevant to the investigation and that the interrogatories do not impose an unreasonable burden on the IECPA members.  I am persuaded by Peoples’ argument to find that the economic impact on IECPA’s members by the elimination of gas-on-gas competition discounts and whether such impact would lead the IECPA members to exit Pennsylvania are relevant inquiries in this proceeding.   It is relevant for Peoples to discover which members support IECPA’s position and which ones do not.  IECPA has intervened as a collective group but there is no evidence that it is a corporation.  It appears to be an ad hoc  affiliation of natural gas customers with a common interest in the proceeding, whose standing comes from its individual members’ interests.  Additionally, there is an issue in the proceeding regarding whether gas distribution companies should be permitted to provide Customer-Specific Discount Information in an aggregate or average format as opposed to a customer-by-customer basis.  Further, I find that the information contained in any responses may be subject to a Protective Order, and thus be kept confidential in this proceeding.   Additionally, verifications should accompany the individual members’ responses.   

		
		THEREFORE,

		IT IS ORDERED:

		1.	That Peoples Natural Gas Company LLC’s  Motion to Compel regarding certain Interrogatories, including Peoples-to-IECPA Set II, Nos. 9, 10, 13,16, 17, 18, 19, 21, 27, 28, 29, 30, 31, 32, 33, 35, 39, 40 and 41 is granted.

		2.	That the Industrial Energy Consumers of Pennsylvania is directed to provide written responses and verifications by no later than September 20, 2013 to the Interrogatories in Peoples-to-IECPA Set II to which IECPA objected.

		3.	That the procedural schedule in this case shall be modified such that Peoples Natural Gas Company LLC shall have an opportunity to file either supplemental direct testimony and/or rebuttal testimony regarding responses to the interrogatories on or before  October 17, 2013, in accordance with the current procedural schedule.
	
Rebuttal Testimony			October 17, 2013
Surrebuttal Testimony			November 26, 2013
Oral Rejoinder Summaries		December 5, 2013
Evidentiary Hearings			December 10-12, 2013
Main brief				January 28, 2014
Reply brief				February 14, 2014




Date: September 5, 2013									
					Elizabeth H. Barnes
					Administrative Law Judge
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I-2012-2320323  GENERIC INVESTIGATION REGARDING GAS ON GAS COMPETITION BETWEEN JURISDICTIONAL NATURAL GAS DISTRIBUTION COMPANIES. 
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Revised 05/16/13

ALLISON C KASTER ESQUIRE
PA PUC BIE LEGAL TECHNICAL
SECOND FLOOR WEST
400 NORTH STREET
HARRISBURG PA  17120
717-783-7998
E-Served

DARRYL LAWRENCE ESQUIRE 
ARON J. BEATTY ESQUIRE 
OFFICE OF CONSUMER ADVOCATE
FORUM PLACE 5TH FLOOR
555 WALNUT STREET
HARRISBURG PA  17101-1923
717-783-5048

ELIZABETH ROSE TRISCARI
OFFICE OF SMALL BUSINESS ADVOCATE
SUITE 1102
300 NORTH SECOND STREET
HARRISBURG PA  17101
717-783-2525

THEODORE J GALLAGHER ESQUIRE NISOURCE CORPORATE SERVICES COMPANY
121 CHAMPION WAY SUITE 100
CANONSBURG PA  15317
724-416-6355
E-Served




MARK C MORROW ESQUIRE
UGI CORPORATION
460 NORTH GULPH ROAD
KING OF PRUSSIA PA  19406
610-768-3628
E-Served

WILLIAM H ROBERTS II ESQUIRE
PEOPLES NATURAL GAS COMPANY LLC
375 N SHORE DRIVE SUITE 600
PITTSBURGH PA  15212
412-208-6527

TERESA K SCHMITTBERGER ESQUIRE
PAMELA C POLACEK ESQUIRE
CHARIS MINCAVAGE ESQUIRE
MCNEES WALLACE AND NURICK LLC
100 PINE STREET
PO BOX 1166
HARRISBURG PA  17108
717-237-5270
Representing Industrial Energy Consumers of Pennsylvania 
E-Served

JENNIFER L. PETRISEK ESQUIRE
PEOPLES TWP
375 NORTH SHORE DRIVE
SUITE 600
PITTSBURGH PA 15212
412-208-6834



WILLIAM E LEHMAN ESQUIRE 
THOMAS J SNISCAK  ESQUIRE
HAWKE MCKEON & SNISCAK LLP
100 NORTH TENTH STREET
PO BOX 1778
HARRISBURG PA  17105-1778
Representing Pennsylvania State University

MAUREEN GEARY KROWICKI ESQUIRE
NATIONAL FUEL GAS DISTRIBUTION CORPORATION
PO BOX 2081
1100 STATE STREET
ERIE PA  16512
814-871-8035

DONNA M. J. CLARK ESQUIRE
ENERGY ASSOCIATION OF PENNSYLVANIA
800 NORTH THIRD STREET
SUITE 205 
HARRISBURG PA  17101
 
AMY NUEFELD ESQUIRE
500 NORTH THIRD STREET
SUITE 800
HARRISBURG PA 17101

DAVID W GRAY ESQUIRE
EQUITABLE GAS COMPANY LLC
225 NORTH SHORE DRIVE THIRD FLOOR
PITTSBURGH PA  15212
412-395-3634

MICHAEL S SWERLING ESQUIRE
PECO ENERGY COMPANY
2301 MARKET STREET/S23-1
PO BOX 8699
PHILADELPHIA PA  19101-8699
215.841.4635
E-Served
 
[bookmark: _GoBack]
CHARLES E THOMAS JR ESQUIRE
THOMAS T NIESEN ESQUIRE 
THOMAS LONG NIESEN & KENNARD
212 LOCUST ST
PO BX 9500
HARRISBURG PA  17108-9500
Representing Equitable Gas Company 
E-Served 

KEVIN J MOODY ESQUIRE
PENNSYLVANIA INDEPENDENT OIL AND GAS ASSOCIATION (PIOGA)
212 LOCUST STREET
SUITE 300
HARRISBURG PA  17101-1510
717-234-8525
E-Served

 
 
 




