BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:

v.





:
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:

Philadelphia Gas Works
:

INITIAL DECISION

Before

Marta Guhl

Administrative Law Judge

Introduction


This decision dismissed the Complainant’s, Zenola Davis, Complainant against the Respondent, Philadelphia Gas Works and determines that the Complainant is responsible for the bill issued by the Company.   

HISTORY OF THE PROCEEDING

On January 7, 2013, Ms. Zenola Davis (“Complainant”) filed a formal Complaint against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”).  This Complaint is an appeal from a decision issued by the Bureau of Consumer Services (“BCS”) which found that the make-up bill for unauthorized usage is correct as rendered and that she must pay what the Company is requesting if she wishes to have service restored.
  Complainant alleged that the Company informed her that she had stolen gas and was responsible for a back bill amount of $4,076.69.  Complainant indicated that she made changes to her heater, stove and converted to electric.  The Complainant requested an adjustment to the amount owed and a payment arrangement.  
On January 29, 2013, Laureto Farinas, Esquire, counsel for PGW, filed an Answer denying the material issues in the Complaint.  PGW asserted that they received notice that the meter was not registering a reading. PGW alleges that it scheduled an appointment for a meter read and found evidence of meter tampering.  PGW asserts that it removed the meter and that the restoration terms for the Complainant are $3,569.46 for estimated usage based on prior historical usage, $123.23 reconnection fee and $380 deposit for a total of $4,072.69.  
On February 27, 2013, a Hearing Notice was sent scheduling an Initial Hearing on Thursday, May 9, 2013 at 10:00 a.m. and assigned to myself.    

By Prehearing Order dated February 28, 2013, I gave direction as to the proper procedure for this matter.  



On May 9, 2013, the Initial Hearing convened as scheduled.  Complainant was present and represented herself.  At the time of the hearing, Complainant indicated that she was now alleging that she was not responsible for any of the charges that PGW alleged because she had converted entirely to electric at the Service Address as of June, 2008 and did not raise the issue of a payment arrangement.  Laureto Farinas, Esquire was present as counsel for PGW and presented two witnesses, Ms. Anne Marie Cromley and Mr. David DiRugeries.  Complainant presented two exhibits during the evidentiary hearing only one of which was admitted into the record.
  PGW presented eight exhibits during the Initial Hearing and all PGW exhibits were admitted into the record.  The evidentiary hearing generated 68 pages of testimony in transcript.  The record closed on June 7, 2013.  

FINDINGS OF FACT

1. The Complainant resides at 4551 Worth Street, Philadelphia, Pennsylvania 19124 (“Service Address”) where she received gas service from PGW.  Tr. 7.

2. The Respondent is Philadelphia Gas Works which is a jurisdictional utility in the Commonwealth of Pennsylvania providing gas service.  

3. The Complainant had been a customer since at least January 17, 2001.  PGW Exh. 1.  
4. The Complainant resides alone.  Tr. 18.

5. Between June 16, 2008 and August 15, 2012, the Complainant had gas usage at the Service Address between 0 and 121
 ccf per month.  PGW Exh. 1.  

6. On February 17, 2012, PGW left a notice at the Service Address indicating that it needed access to the meter for a zero usage investigation.  Tr. 39; PGW Exh. 2.  
7. On August 29, 2012, PGW again attempted to access the meter at the Service Address but was denied access by the Complainant’s son.  At that time, PGW advised that an appointment should be scheduled to access the meter.  Tr. 40; PGW Exh. 2.  

8. On August 31, 2012, PGW conducted a zero usage investigation.  Tr. 41.

9. When visiting the residence, PGW Field Service Representative David DiRugeries discovered a tampered meter with three screws missing from the AMR device and the AMR device dangling from the meter by one screw.  Tr. 55; PGW Exh. 5.
10. Within the AMR device is a “wiggler” that actually measures the amount of gas that passes through the meter.  Tr.  56-57.
11. When the AMR device is not fully connected to the meter, then the wiggler will partially or fully disengage from the meter and the AMR device will not get an accurate measure of the amount of gas used at the service address.  Tr. 56-57. 

12. When an AMR device is not fully connected to a meter then the AMR cannot accurately relay the meter usage to the PGW truck with the remote device to read the meter.   Tr. 56-58.
13. The actual meter index was 3659.  PGW Exhs. 5 & 8.
14. During his visit to the service address, Mr. DiRugeries also noted that a house heater (100,000 BTUs), a range (52,000 BTUs) and a water heater (36,000 BTUs) were connected to the gas line.  Tr. 55, 61, 65-66; PGW Exh. 5.
15. At that time, Mr. DiRugeries removed the meter and put locking plugs in the in-let and out-let as well as a bike lock on the valve.  Tr. 60.  

16. Meter test show that the meter functioned properly at the time of its removal.  The meter came in at 101.1, which was within the tolerance of 2% either above or below 100.  Tr. 49.  PGW Exh. 8.

17. Complainant was under billed for 2,458 cubic feet of gas
 for the period June 13, 2008 through August 31, 2012.  PGW based its calculation on historical usage at the property from July 17, 2007 to June 13, 2008.  Tr. 41; PGW Exh. 6.
18. The $4,072.69 bill issued to Complainant was for the period June 13, 2008 through August 31, 2012 which also included a $123.23 reconnection fee and $380.00 deposit.  Tr. 41; PGW Exh. 6.  
19. 
On April 17, 2013, PGW abandon gas service at the Service Address at the front of the property.  Tr. 43.  

DISCUSSION


Any offense alleged by the Complainant must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  The code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. 
66 Pa.C.S.A. § 1501.  



Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

This proceeding is a de novo review of the BCS determination regarding the make-up bill for unauthorized usage.  52 Pa. Code § 56.403(a).  The term “de novo” simply means “anew” or “over again.”



The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.



The Commission recently explained the burden of proof set forth in Waldron as follows: 

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high. In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011).



Also the Commission has stated that although the meter test results are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill (such as the foreign load, wire condition or leak), the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to produce direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).



A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.  66 Pa. C.S.A. § 1407.  As also stated in the code: 

  (5) Remote reading devices for water, gas and electric public utilities. A public utility may render a bill on the basis of readings from a remote reading device under the following conditions:

.
.
.

  (ii) When the actual meter reading establishes that the customer was underbilled due to an error in the registration of the remote reading device, the public utility may render a bill for the uncollected amount. If the rebilling exceeds the otherwise normal estimated bill for the billing period during which the bill is issued by at least 50% or at least $50, the public utility shall comply with § 56.14 (relating to previously unbilled public utility service).

52 Pa. Code § 56.12(5)(ii).  The provisions of § 56.14 require that the company enter into a payment arrangement where the under billing was the result of “utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills . . .”



Where it is determined that a customer has used gas supplied by PGW, PGW is entitled to be paid for the gas used.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa. PUC LEXIS 27, (Order entered April 15, 2004).  The make-up bills, those issued to collect previously unbilled service, are generally limited to a four year period.  Id.  Nona Lewis v. PGW, 2011 Pa. PUC LEXIS 1701, 6-7 (Pa. PUC 2011).  Where the customer is involved with theft of service or other culpable acts leading to the under billing, the four year period is not applicable.  See Roderick Berry; Angie's Bar v. Duquesne Light Company, 72 Pa. PUC 213, 1990 Pa. LEXUS 4 (1990).



Complainant has not established a prima facie case.  There is no evidence that the disputed bill is abnormally high when considered that it is for an approximately four year, two month period.  There is no evidence of a faulty meter; the test shows that the meter was accurate.  Also, no other relevant facts or circumstances were presented that could lead to a conclusion that the amount billed is incorrect or that the meter readings were in error. 



To the contrary, the prevailing evidence is that Complainant was under billed for gas actually used.  She had at least three gas appliances connected to PGW services, establishing that there was gas utilization at the service address.  The record does not support any assertion by the Complainant that she had electric appliances throughout the period in question. 


While the Complainant testified that she converted to electric at the Service Address by June, 2008, there is no competent, credible evidence in the record to support that assertion.  While the Complainant provided an unsigned letter from I.D.E. Electric purporting to show that the Complainant converted to electric by June, 2008, this document was not admitted into the record because there was no way to authenticate it and it constituted hearsay.  Further, the Complainant was unable to provide any documentation to prove the purchase of the purported electrical appliances.  

PGW presented sound evidence and testimony that the gas house heater, gas water heater and gas stove were all connected to the PGW service at the time of the investigation by PGW Field Service Representative DiRugeries in 2012.  This evidence along with meter tests establishing meter accuracy completely extinguishes Complainant’s principal argument in support of her claim.  The fact that the AMR device was partially disconnected from the meter plus the lack of evidence from the Complainant regarding the alleged electric conversion weighs heavily against Complainant’s case. 



The Complainant did not indicate at the hearing whether she wanted to re-establish gas service at the Service Address.  Under billing here is not the result of utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service or four or more consecutive estimated bills.  Complainant is therefore not entitled to a payment arrangement.  Also, evidence supports a finding that Complainant is culpable in the under billing and therefore there is no four-year limit.  52 Pa. Code § 56.14. Consequently, PGW is entitled to recover the entire amount sought for unauthorized usage charges.
  See 52 Pa. Code § 56.12(5)(ii); 66 Pa. C.S.A. § 1407.

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the 

smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4.
Complainant had the burden of proof and failed to carry that burden.  66 Pa. C.S.A. § 332(a).



5.
PGW may require the payment of the outstanding balance of unauthorized usage charges.  66 Pa. C.S.A. § 1407.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Ms. Zenola Davis against Philadelphia Gas Works at Docket No. F-2013-2342367 is dismissed.

2. That the Secretary’s Bureau shall mark Docket No. F-2013-2342367 closed.

Date:     September 3, 2013  





/s/












Marta Guhl









Administrative Law Judge

� 	According to BCS the amount owed is $3,569.46 unauthorized usage charges + $123.23 reconnection fee + $380 security deposit = $4,072.69


� 	Complainant Exhibit 2 was not entered into the record based on authentication and hearsay objections made by counsel for PGW at the hearing in this matter, which I sustained.  


� 	For the bill of February 17, 2010, there was usage of 121 ccf but this was an estimate which was cancelled for the following month’s bill.  Tr. 37-38; PGW Exh. 1.


� 	590 ccf total usage per year x 4 years = 2,360 ccf + 98 ccf for 2 months (590/12 = 49 ccf x 2 months = 98 ccf) = 2,458 ccf.


� 	If the Complainant decides that she wishes to reestablish service at the Service Address, then the Company would also be entitled to charge a reconnection fee and request a security deposit at that time.  
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