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HISTORY OF THE PROCEEDING



Appealing a decision of the Commission's Bureau of Consumer Services, Case # 3003550, on or about September 24, 2012, Marcus Brown ("Complainant") filed a formal complaint (“Complaint”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”).   Complainant asserts that there are incorrect charges on his bill.  Particularly, Complainant claims that there was a gas leak for which PGW, and not he, is at fault. 



PGW filed an Answer (Answer) on or about October 18, 2012.  PGW denies that there were leaks or that PGW is in any way responsible for any leaks that may have existed.  The Company further contends that Complainant’s bill was high because he did not pay regularly and did not pay the full amount when due.



This initial decision finds in favor of PGW. 



A hearing on this matter was convened on February 15, 2013.  At 10:00 a.m., PGW representatives were present and prepared to proceed as scheduled.  Complainant was not there and counsel for PGW, Laureto Farinas, Esq. moved that the matter be dismissed for failure to prosecute.  The hearing was adjourned and, shortly thereafter, Complainant appeared for the hearing.  The hearing was rescheduled.  


By Notice dated February 20, 2013, a hearing was scheduled for Tuesday, April 30, 2013.  The hearing was held as scheduled, in the Philadelphia Regional Office before Administrative Law Judge Darlene Davis Heep.  Complainant appeared and testified on his own behalf.  He offered no exhibits. 



Laureto Farinas, Esquire, represented PGW and presented witness Wendy Vacca, PGW Customer Service Review Officer.  Mr. Farinas also introduced four (4) exhibits.  They are:

PGW Exhibit 1 – Contacts for Account

PGW Exhibit 2 – Service Agreement

PGW Exhibit 3 – Order Generator

PGW Exhibit 4 – PGW Tariff

All exhibits were admitted.  The transcript was received and the record was closed on May 23, 2013. 

FINDINGS OF FACT

1. Complainant resides at the service address, 5805 Brush Road, Philadelphia, Pennsylvania 19138.

2. Mr. Brown was the customer of record for the address from November 10, 2011 to May 9, 2012.  (Tr. 30; PGW Exhibit 1).

3. Gas appliances at the address are a heater, a stove, and a water heater.  (Tr. 36; PGW Exhibit 3).

4. On November 14, 2011, a PGW technician visiting the service address to turn on the service found that there was a gas leak in Complainant’s stove.  (PGW Exhibit 1, page 2; Tr. 31). 

5. In May of 2012, Complainant called PGW to report that he smelled gas in his home.  (PGW Exhibit 1; Tr. 10, 31). 

6. A PGW technician visited the premises on May 16, 2012, and again found a gas leak at the stove.  (PGW Exhibit 1, page 2; Tr. 31).   

7. The PGW technician informed Complainant that his stove had an interior gas leak.  (Tr. 15).

8. There were also four leaks in the gas pipes located in the basement.  (Tr. 16).

9. The PGW technician placed tape on the pipes in an attempt to stop the leaks.  (Tr. 10).

10. The parts of the pipe where PGW placed the tape were leading away from the meter into the house to the various appliances.  (Tr. 13-14, 17). 

11. The bills at issue are for PGW charges that arose before Complainant contacted PGW about a gas smell and the technician placed the tape on the pipes.  (Tr. 14, 22).

12. Complainant’s gas bills were lower after PGW placed the tape on the pipes.  (Tr. 14).

13. Complainant made only partial payments of his bills to PGW.  (Tr. 32 -34; PGW Exhibit 2). 

14. As of the date of the hearing, Complainant’s final PGW balance is $855.09.  (Tr. 32; PGW Exhibit 2). 

DISCUSSION

APPLICABLE LAW



Any offense alleged by the Complainant must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  The code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. 
66 Pa.C.S.A. § 1501.  



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. PUC, 56 A.3d 49, n. 6 (Pa. Commw. Ct. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).



A gas utility is responsible for its service line.  “Service line” is defined in 66 Pa. C.S. § 102 as “[t]he pipe and appurtenances of the gas utility which connect any main with either the point of connection of a customer’s service line or the meter of the public utility if the utility owns all the pipe and appurtenances between its main and meter.”  This leaves the customer responsible for any lines or leaks beyond the meter in the home.  PGW Tariff Section 9.4.

Additionally, it is well settled that tariffs have the force and effect of law and are binding on both the utility and its customers.  Brockway Glass Co. v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth 1981) (Brockway Glass); see also, Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super. 1976).  Appellate courts have further held that “tariff provisions approved by the Commission … are prima facie reasonable.”  Lynch v. Pa. P.U.C., 594 A.2d 816 (Pa. Cmwlth 1991).  Furthermore, because Pennsylvania courts have repeatedly held that tariff provisions previously approved by the Commission are prima facie reasonable, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Township Board of Supervisors v. Pennsylvania Public Utility Commission, 686 A.2d 910 (Pa. Cmwlth 1996); Zucker v. Pennsylvania Public Utility Commission, 401 A.2d 1377 (Pa. Cmwlth 1979); see also, Brockway Glass, supra; 66 Pa.C.S. §1303 (Adherence to tariffs).

ANALYSIS



The record does not support a finding that Complainant was overcharged or that PGW is responsible for any gas leaks in his home.  The evidence actually shows that the bulk of Complainant’s large bill is due to underpayment.  It also shows that gas leaks were on the customer’s side of the meter and therefore Complainant’s responsibility. 



Complainant credibly testified that a PGW technician did in fact place tape on the gas pipes where leaks were found.  However, nothing done by the technician caused the leaks or the high bill.  The charges in the bill at issue were incurred prior to the technician visiting Complainant’s home and placing the tape.  According to Complainant, his gas bill actually decreased after the visit by the technician.


Also, Complainant’s description of the location of the leaks establishes that the leaks were in the area of the customer’s responsibility.  They were in the basement of his home in pipes leading from the meter.  (Tr. 10; Tr. 18-19).  A leak at the stove is clearly the responsibility of the customer and the evidence suggests that the stove leaked from the time that PGW turned on his gas in 2011 until Complainant called in a leak in 2012.  The law does not require PGW to bear the cost of the gas that escaped due to the leaks. 



Additionally, payment records show that the majority of Complainant’s current balance is an accumulation of amounts owed because Complainant did not pay each bill in full during his time as a PGW customer.  Amounts billed and payments made were as follows:

	Date
	Amount Billed
	Amount paid

	1/20/2012
	   $286.07
	    $80.96

	2/21/2012
	   $409.21
	    $99.74

	3/21/2012
	   $260.08
	        0

	Totals
	   $955.36
	   $180.70




There was no evidence presented that there was anything wrong with the meter or that there was any data collection error by PGW.  The PGW operating guidelines, or Tariff, approved by the Commission provides that the Customer is responsible for and must maintain “all piping, fixtures and appliances” after the point of gas delivery, i.e., the meter.  PGW Tariff, Section 9.4 Division of Responsibility; Brockway Glass, supra.  Complainant is therefore responsible for the full balance due.  

Conclusions of Law

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2. Complainant is responsible for the leaks located on the customer side of the gas meter.  66 Pa. C.S.A. § 102.

3. Respondent is not responsible or accountable for the leaks in the gas pipes.  Patterson, supra. 
4. Complainant has failed to carry the burden of proof.  66 Pa. C.S.A. § 332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Marcus Brown against Philadelphia Gas Works filed at F-2012-2326633 is dismissed, with prejudice. 



2.
That the docket at F-2012-2326633 be marked closed.

Date:     August 14, 2013  




/s/












Darlene D. Heep








Administrative Law Judge

�  	Although Complainant was not the customer of record after May 9, 2012, his testimony revealed that he continued to live at the home, engaged with the PGW technician  arriving on May 16, 2013, was aware of subsequent bills, and is contesting a bill for gas provided prior to that visit.  
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