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September 9, 2013

Honorable Elizabeth H. Barnes VIA E-MAIL AND FIRST CLASS MAIL
Administrative Law Judge

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17015

RE: Joint Petition for Generic Investigation or Rulemaking Regarding "Gas-on-Gas"
Competition Between Jurisdictional Natural Gas Distribution Companies;
Docket No. P-2011-2277868

Generic Investigation Regarding Gas-On-Gas Competition Between Jurisdictional
Natural Gas Distribution Companies; Docket No. I-2012-2320323

Dear Judge Barnes:

Enclosed please find the Petition for Interlocutory Review on behalf of the Industrial Energy
Consumers of Pennsylvania ("IECPA") which was filed electronically with the Pennsylvania
Public Utility Commission in the above-referenced proceeding.

As evidenced by the attached Certificate of Service, copies of the Petition have been duly served
upon the participants in this proceeding. Please contact us if you have any questions regarding
the enclosed documents. Thank you.

Very truly yours,

McNEES WALLACE & NURICK LLC

B ;
’ / "I{/r,esa K. Schmiffber

Counsel to the Industrial Energy Consumers of Pennsylvania

TKS/sar

Enclosures

c: Rosemary Chiavetta, Secretary (Via Electronic Filing)
Certificate of Service
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CERTIFICATE OF SERVICE

I hereby certify that [ am this day serving a true copy of the foregoing document upon the

participants listed below in accordance with the requirements of 52 Pa. Code Section 1.54

(relating to service by a participant).

VIA E-MAIL AND FIRST CLASS MAIL

Allison Kaster, Esquire

Pennsylvania Public Utility Commission
Bureau of Investigation and Enforcement
Commonwealth Keystone Building

400 North Street, 2™ Floor West
Harrisburg, PA 17105

akaster(@pa.gov

Aron J. Beatty, Esquire

Darryl A. Lawrence, Esquire
Pennsylvania Public Utility Commission
Office of Consumer Advocate

555 Walnut Street

Forum Place, 5" Floor

Harrisburg, PA 17101
abeatty(@paoca.org
dlawrence@paoca.org

Elizabeth Rose Triscari, Esquire

Sharon E. Webb, Esquire

Pennsylvania Public Utility Commission
Office of Small Business Advocate

300 North Second Street, Suite 1102
Harrisburg, PA 17101

etriscari@pa.gov

swebb@pa.gov

Theodore J. Gallagher, Esquire
Nisource Corporate Services Company
121 Champion Way, Suite 100
Canonsburg, PA 15317
tigallagher@nisource.com

Counsel for Columbia Gas of Pennsylvania, Inc.

Mark C. Morrow, Esquire
Melanie J. Elatieh, Esquire
UGI Corporation

460 North Gulph Road
King of Prussia, PA 19406
morrowm(@ugicorp.com
elatiehm@ugicorp.com

William H. Roberts, 11, Esquire
Peoples Natural Gas Company LLC
375 North Shore Drive, Suite 600
Pittsburgh, PA 15212
william.h.roberts@peoples-gas.com

David P. Zambito, Esquire

Cozen O'Connor

305 North Front Street, Suite 400
Harrisburg, PA 17101
dzambito(@cozen.com

Counsel for Peoples Natural Gas Company LLC

Jennifer L. Petrisek, Esquire
Peoples TWP

375 North Shore Drive, Suite 600
Pittsburgh, PA 15212
jennifer.petrisek@peoples-gas.com

Maureen Geary Krowicki, Esquire
National Fuel Gas Distribution Corporation
PO Box 2081

1100 State Street

Erie, PA 16512

krowickim(@natfuel.com
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Bruce V. Miller, Esquire

Cullen and Dykman LLP

100 Quentin Roosevelt Blvd

Garden City, NY 11530
bmiller@cullenanddykman.com

Counsel for National Fuel Gas Distribution
Corporation

Thomas J. Sniscak, Esquire
William E. Lehman, Esquire
Hawke McKeon Sniscak LLP

100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105
tisniscak@hmslegal.com
welehman@hmslegal.com

Counsel for The Pennsylvania State
University

Amy Neufeld, Esquire

Exelon Business Services Company
500 North Third Street, Suite 800
Harrisburg, PA 17110
amy.neufeld@exeloncorp.com

Michael S. Swerling, Esquire
Exelon Business Services Company
2301 South Market Street, S23-1
Philadelphia, PA 19101
michael.swerling@exeloncorp.com
Counsel for PECO Energy Company

Charles E. Thomas, Jr., Esquire

Thomas T. Niesen, Esquire

Thomas, Long, Niesen & Kennard

212 Locust Street

P. O. Box 9500

Harrisburg, PA 17108-9500
cthomasjr@thomaslonglaw.com
tniesen@thomaslonglaw.com

Counsel for Equitable Gas Company, LLC

David W. Gray, Esquire
Equitable Gas Company, LLC
225 North Shore Drive
Pittsburgh, PA 15212
dgray(@equitablegas.com

Kevin J. Moody, Esquire
Pennsylvania Independent Oil & Gas
Association

212 Locust Street, Suite 300
Harrisburg, PA 17101
kevin@pioga.org

Tishekia Williams, Esquire
Duquesne Light Companel
411 Seventh Avenue, 16"
Pittsburgh, PA 15219
twilliams(@duglight.com

Floor
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Brian Kalcic, Consultant

Excel Consulting

222 S. Meramec Avenue, Suite 720-T
St. Louis, MO 63105
excel.consulting@sbcglobal.net

CONSULTANTS

Robert D. Knecht

Industrial Economics Incorporated
2067 Massachusetts Avenue
Cambridge, MA 02140
rdk@indecon.com

Glenn A. Watkins, Executive/VP Consultant Diane Meyer Burgraff

Technical Associates, Inc.
9030 Stony Point Parkway
Suite 580

Richmond, VA 23235
watkinsg(@tai-econ.com

VIA E-MAIL ONLY

Donna M.J. Clark, Esquire

Energy Association of Pennsylvania
800 North Third Street, Suite 205
Harrisburg, PA 17101
dclark@energypa.org

(Courtesy copy; EAP is not a party)

19 Westwind Drive
Lemoyne, PA 17043
dmburgraff@epix.net

’ Teresa K. Schmiftberger |

Counsel to the Industrial Energy Consumers of
Pennsylvania

Dated this 9" day of September, 2013, at Harrisburg, Pennsylvania



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Generic Investigation Regarding Gas-On-Gas : Docket No. P-2011-2277868

Competition Between Jurisdictional Natural Gas :
Distribution Companies; Docket No. 1-2012-2320323 : Docket No. 1-2012-2320323

PETITION FOR INTERLOCUTORY REVIEW OF A MATERIAL QUESTION OF LAW OF THE
INDUSTRIAL ENERGY CONSUMERS OF PENNSYLVANIA

Pursuant to 52 Pa. Code § 5.304(a)(2), the Industrial Energy Consumers of Pennsylvania ("IECPA"), files
this Petition seeking interlocutory review of a discovery matter that implicates a material question of law as to
whether a party to a proceeding at the Pennsylvania Public Utility Commission ("PUC" or "Commission") may seek
discovery of individual business entities that are not parties to the same proceeding. Specifically, in this instance,
IECPA respectfully requests that Your Honor certify the question to the Commission of whether a party may ask a
corporation that is a party to a proceeding to provide interrogatory responses for each of the corporation's members
when only the corporation itself is a party to the proceeding. Interlocutory review is warranted because, absent
resolution now, the parties to this proceeding and the Administrative Law Judge ("ALJ") will likely devote
substantial discovery efforts and judicial resources related to numerous additional interrogatory requests of
individual business entities that are not parties to this proceeding. In support of its Petition, IECPA avers as follows:

ARGUMENT
1. On July 5, 2013, Peoples Natural Gas Company, LLC, ("Peoples") submitted its Set II Interrogatories to IECPA.
A number of Peoples' Set 11 Interrogatories requested answers not from IECPA but from each of IECPA's individual
member companies. On July 15, 2013, IECPA objected to these and other irrelevant Set 11 Interrogatories. In
response, Peoples filed a Motion to Compel on July 25, 2013, and IECPA filed an Answer on July 30, 2013.
2. On September 5, 2013, ALJ Barnes issued an Order in response, which stated, in relevant part:

It is relevant for Peoples to discover which members support IECPA's position and which ones do

not. IECPA has intervened as a collective group but there is no evidence that it is a corporation. It

appears to be an ad hoc affiliation of natural gas customers with a common interest in the

proceeding, whose standing comes from its individual members'’ interests.'

3. Because this holding would have far-reaching implications for the discovery process in this proceeding, IECPA

respectfully requests that Your Honor certify the following material question for Commission review: "whether, as a

! See footnote No. 4, infia.



matter of law, a party to a proceeding may ask interrogatories from individual business entities (including their
representatives) that are not parties to the same proceeding, specifically when the individual business entities are
only involved in the proceeding as members of a corporation that is a party to the proceeding.”
4. The Commission's regulations allow an ALJ to certify a question related to discovery matters when "the ruling
involves an important question of law or policy that should be resolved immediately by the Commission.” 52 Pa.
Code § 5.304(b). Interlocutory review of a discovery ruling is considered appropriate when a

showing may be accomplished by the petitioner that, without interlocutory review, some harm

would result which would not be reparable through normal avenues, that the relief sought should

be granted now rather than later, or that granting interlocutory review would 'prevent substantial

prejudice or expedite the proceeding.'
MCI WorldComm Comm'ns, Inc. v. Verizon Pa., Inc., 2001 WL 36256566 (Pa. P.U.C. 2001) (citing /n re:
Application of Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985)). As discussed more fully herein,
interlocutory appeal is warranted in the instant situation.
5. The PUC's regulations only allow for interrogatories to be served by parties on other parties of the same
proceeding. See 52 Pa. Code § 5.341(a). An entity, other than the statutory advocates, becomes a party in a PUC
proceeding after its Petition to Intervene is granted. See 52 Pa. Code § 5.71(a)}2). The Commission's regulations do
not provide for parties to submit written interrogatories to individuals that are not parties to a proceeding.
6. Accordingly, interlocutory review is necessary to prevent substantial prejudice to IECPA in the instant
proceeding. IECPA requests that the Commission find that because IECPA, and not IECPA's individual members,
was granted party status in this proceeding, only IECPA may be asked interrogatories. Requiring IECPA's
individual members to each answer interrogatories individually would require IECPA to expend significant
additional resources as part of the discovery portion in this proceeding such that continued participation in the
proceeding may become cost-prohibitive. Thus, IECPA would experience substantial prejudice that could only be
avoided by interlocutory review at this juncture.
7. Additionally, interlocutory review is appropriate due to the inefficiencies that would be created if this ruling is
allowed to stand. There are many organizations that frequently participate in PUC proceedings on behalf of
individual members, including IECPA, the Pennsylvania Independent Oil and Gas Association ("PIOGA"), the
Energy Association of Pennsylvania ("EAP"), and the Retail Energy Supply Association ("RESA"). To call for each
of the members in these organizations to provide individual answers to all interrogatory requests would overwhelm

these organizations' resources and eliminate the efficiencies of collective participation in PUC proceedings through



trade group or organization. As a result, such organizations, two of whom are participants in the instant
proceeding,” could be significantly hindered in their ability to provide discovery answers and participate in the
proceeding in an expedited manner.’

8. Finally, interlocutory review is required at this juncture to avoid overwhelming the discovery process for the
remainder of the proceeding. Because IECPA members are participating in this PUC proceeding as part of an
incorporated trade association, it is wholly inappropriate to require its members to provide individual discovery
answers.' If IECPA members are required to do so, the door could be opened so that any member of an
organization, whether they be officers or shareholders, could be subject to interrogatories, which could overwhelm
the discovery process for all parties in this proceeding.’

9. If it is not the intent of the Commission to allow for such extensive discovery of non-parties and corporate
officials pursuant to its regulations, then, based on the aforementioned, it is essential that the Commission rule on
this matter now to avoid substantial prejudice, an overwhelmed discovery process, and the significant waste of
resources that would otherwise occur through delay.

WHEREFORE, the Industrial Energy Consumers of Pennsylvania respectfully request that the
Administrative Law Judge certify the material question discussed herein for review by the Pennsylvania Public
Utility Commission.

Respectfully submitted,
MC?ES WALLALCH & NURICK.LLC
By Ju L5 -t
7 Charis Mincavage (PA 1.D. No. §2039)
Teresa K. Schmittberger (PA 1.D. No. 311082)
McNees Wallace & Nurick LLC
100 Pine Street, P.O. Box 1166
Harrisburg, PA 17108-1166

Phone: (717) 232-8000
Fax: (717) 237-5300

Dated: September 9, 2013 Counsel to the Industrial Energy Consumers of Pennsylvania

2 Both IECPA and PIOGA are parties to this investigation, while EAP has been actively monitoring this investigation.

* Although PIOGA has yet to be served with interrogatories in this proceeding, PIOGA would be subject to the same requirement
that individual members each must provide answers.

* Although IECPA noted its independent corporate status in its Answer to People's Motion to Compel, which included IECPA's
corporate bylaws as an appendix, IECPA is also attaching its Certificate of Good Standing to this Petition as Appendix A.

3 To date, all of Peoples' interrogatory responses have been provided by representative witnesses who are presumably providing
responses on behalf of Peoples. Peoples has provided no indication, however, regarding whether all of its officers or
shareholders individually agree with the issues of this investigation. As a result, if interlocutory review of this matter does not
occur, parties to this proceeding could seek such answers from Peoples' individual officers and stakeholders.
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF STATE

SEPTEMBER 6, 2013

TO ALL WHOM THESE PRESENTS SHALL COME, GREETING:

| DO HEREBY CERTIFY THAT,

INDUSTRIAL ENERGY CONSUMERS OF PENNSYLVANIA

is duly incorporated as a Pennsylvania Corporation under the laws of the

Commonwealth of Pennsylvania and remains a subsisting corporation so far as

the records of this office show, as of the date herein.

I DO FURTHER CERTIFY THAT, This Subsistence Certificate shall not
imply that all fees, taxes, and penalties owed to the Commonwealth of

Pennsylvania are paid.

IN TESTIMONY WHEREOF, | have
hereunto set my hand and caused
the Seal of the Secretary's Office to
be affixed, the day and year above

written.

Secretary of the Commonweaith

Certification Number: 11316344-1
Verify this certificate online at http:/Amww.corporations. state.pa.us/corp/soskbiverify.asp



