BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Petition of Equitable Gas Company, LLC for		:		P-2013-2342745
Approval of its Long-Term Infrastructure 		:
Improvement Plan					:

Petition of Equitable Gas Company, LLC for		:		P-2013-2342745
Approval of a Distribution System Improvement 	:
Charge							:

Office of Consumer Advocate			:		
 	:
	v.						:		C-2013-2348777
							:
Equitable Gas Company, LLC			:



PREHEARING ORDER


Procedural Background


		Pursuant to Section 1352 of the Public Utility Code (Code), 66 Pa. C S. §1352, Equitable Gas Company, LLC (Equitable or Company) filed its Petition for a Long-Term Infrastructure Improvement Plan (LTIIP Petition) on January 11, 2013, with the Pennsylvania Public Utility Commission at Docket No. P-2013-2342745.  On January 29, 2013, the Company filed its Petition for Approval of a Distribution System Improvement Charge (DSIC Petition) in accordance with Section 1353 of the Code, 66 Pa. C.S. §1353, at the same docket number.  Equitable’s DSIC Petition included Proposed Supplement No. 95 to Tariff Gas ‒ Pa. P.U.C. No. 22 to introduce the DSIC Rider into the Company’s tariff with an effective date of April 1, 2013.

		The Office of Consumer Advocate (OCA) filed an Answer, Notice of Intervention, formal Complaint and Public Statement on February 19, 2013.  OCA’s Formal Complaint was docketed at No. C-2013-2348777.  OCA identified several preliminary concerns with Equitable’s proposed surcharge.  One of the concerns included Equitable’s proposal to treat Natural Gas Production and Gathering Plant FERC accounts as “distribution system” property for purposes of DSIC and to apply the DSIC to its Appalachian Gathering Service class (Rate AGS).  OCA’s Formal Complaint remains pending.

		Also on February 19, 2013, the Pennsylvania Independent Oil & Gas Association (PIOGA) filed a Petition to Intervene, and the Office of Small Business Advocate (OSBA) filed an Answer and Notice of Intervention.  On March 4, 2013, Equitable filed reply comments in response to OCA’s Formal Complaint and comments on the Company’s DSIC Petition.  
		
		On March 13, 2013, Equitable filed a letter stating it does not oppose PIOGA’s intervention.  On April 29, 2013, United States Steel Corporation (U.S. Steel) filed a Petition to Intervene.  On May 29, 2013, Equitable filed a letter stating it does not oppose U.S. Steel’s intervention.  On June 3, 2013, U.S. Steel filed a Petition to Withdraw, which was unopposed and granted by the Commission by Order entered July 16, 2013.  

		By Opinion and Order entered July 16, 2013, the Commission approved[footnoteRef:1] Equitable’s LTIIP Petition, concluding as follows: [1:  	Commissioner Cawley and Commissioner Gardner filed a Joint Dissenting Statement.] 


The Commission finds that the Equitable Long-Term Infrastructure Improvement Plan and manner in which it was filed conforms to the requirements of Act 11 and our Final Implementation Order.  The plan, as approved herein, is designed to maintain safe, adequate and reliable service and, as such, Equitable shall be required to comply with the infrastructure replacement schedule and elements of that plan.


The Commission also approved the Company’s DSIC, subject to resolution of certain matters as follows:

Furthermore, the Commission finds that the Petition of Equitable for a Distribution System Improvement Charge complies with the requirements of Act 11 and our Final Implementation Order.  Moreover, the Commission has reviewed the filing and does not find it to be inconsistent with the applicable law or Commission policy.  Subject to recoupment and/or refund pending final resolution of the matters referred herein to the OALJ, Equitable may elect to implement a DSIC mechanism consistent with this order on ten days’ notice ….

Under the Order, the following issues were assigned to the Office of Administrative Law Judge for hearing and preparation of a recommended decision:  

a. Whether field lines that serve residential and commercial customers under Natural Gas Production and Gathering Plant FERC accounts are DSIC-eligible property;

b. Impact of accumulated deferred income taxes associated with DSIC investments; and

c. Calculation of the state income tax component of the DSIC revenue requirement.


		On July 19, 2013, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a Notice of Appearance in this proceeding.

By notice dated July 23, 2013, the parties were advised that the proceeding was assigned to me as the presiding Administrative Law Judge (ALJ), and a Telephonic Prehearing Conference was scheduled for August 22, 2013.  I issued a Prehearing Conference Order on July 25, 2013, directing the parties, inter alia, to file prehearing conference memoranda by 3:00 P.M. on August 20, 2013.  The parties timely filed prehearing conference memoranda.

On July 26, 2013, PIOGA filed a Petition for Clarification and Amendment to confirm that PIOGA had preserved the issue of the lawfulness of the Equitable’s application of its DSIC to Rate AGS for consideration in the proceedings before the ALJ.  On August 5, 2013, Equitable filed a letter indicating it did not oppose the Petition.  On August 15, 2013, the Commission entered an Order partly granting and partly denying the Petition on the grounds that it considered the issue to be subsumed within the larger issue raised by OCA of whether the Natural Gas Production and Gathering Plant FERC accounts are recoverable through the DSIC mechanism, which it had already referred for consideration before the ALJ.

	The conference convened as scheduled on August 22, 2013, with the Company, PIOGA and the statutory parties, OCA, OSBA and I&E, attending in the Commission’s Harrisburg Hearing Room and the ALJ presiding by telephone from the Commission’s Pittsburgh Hearing Room.  This Order, inter alia, memorializes the matters decided and agreed upon by the parties attending the conference.

Litigation Schedule

		The parties agreed upon the following litigation schedule:

	Date
	Event

	August 22, 2013
	Initial Prehearing Conference

	September 10, 2013
	Filing and In-Hand Service of Company’s Supplemental Direct Testimony

	October 1, 2013 
	Filing and In-Hand Service of Written Direct Testimony of All Non-Company Parties 

	October 29, 2013 
	Filing and In-Hand Service of Written Rebuttal Testimony of All Parties

	November 25, 2013
	Filing and In-Hand Service of Written Surrebuttal Testimony of All Parties

	December 9, 2013
	Filing and In-Hand Service of Written Rejoinder Testimony of All Parties

	December 18-19, 2013
	Technical Evidentiary Hearings in Harrisburg 

	January 14, 2014
	Filing and In-Hand Service of Main Briefs With a Common Brief Outline

	February 13, 2014
	Filing and Service of Reply Briefs or Submission of Joint Settlement Petition Executed By Representatives of All Parties, Together With All Parties’ Statements In Support of Settlement




[bookmark: _GoBack]The parties and the ALJ agreed to accept electronic service; the documents described in the litigation schedule referenced above shall be considered in-hand when served electronically on the date indicated, by 4:30 p.m.  Hard copies must follow by first class mail by the next business day. 

		Any party wishing to submit written testimony (pursuant to 52 Pa. Code §5.412(f)) is advised to comply with the Commission’s requirement concerning the electronic filing of written testimony as specified in the Commission’s Implementation Order, dated January 10, 2013, at Docket No. M-2012-2331973.  Furthermore, the parties are reminded that parties serving pre-served testimony in proceedings pending before the Commission pursuant to 52 Pa. Code §5.412(f), shall be required, within thirty (30) days after the final hearing in an adjudicatory proceeding (unless such time period is otherwise modified by the presiding officer), to either eFile with or provide to the Secretary’s Bureau a Compact Disc (CD) containing all testimony furnished to the court reporter during the proceeding.  In addition to the testimony that is electronically submitted to the Commission either by eFiling or by the submission of a CD to the Secretary’s Bureau, parties must continue to submit two copies of such testimony to the court reporter at the hearing on this matter.

The parties are reminded of the Commission’s requirements for the preparation and filing of written testimony.  52 Pa. Code §5.412.  Written testimony must be accompanied by all exhibits to which it relates.  Email transmission of a filing is acceptable to the parties and the ALJ, so long as the subject email is received by the time set forth above and on the date due, and provided the email is followed the next business day by sending a hard copy of the same material via first class mail postage prepaid to the parties designated on the Service List attached to this Order.  The email address of the ALJ is cojohnson@pa.gov.  The ALJ will not accept facsimile transmissions greater than ten pages in length without prior authorization.  If in doubt, please call the office (412‑565-3550).

Hearings will begin promptly at 10:00 a.m. each day.  The parties must confer before commencement of the hearings to schedule their witnesses so as to avoid “holes” or “dead time” during the hearings. 
Parties

		Equitable, I&E, OCA, OSBA and PIOGA are parties to this proceeding.  The parties are directed to monitor filings with the Commission’s Secretary’s Bureau and advise the undersigned of any additional formal complaints filed after the date of this Order.

Service List

		All parties who attended the prehearing conference will be included on the Service List, which is attached and made a part of this Order.  Each party appearing on the Service List must serve a copy of every document it files in this case, including, but not limited to discovery requests, motions, testimony, and briefs on every other party on the Service List in accordance with the schedule established at the prehearing conference.  In addition, every document filed must be served on the ALJ.  Discovery requests and responses are not to be served on the ALJ unless attached to a motion to compel. 

Public Input Hearings

		At present there are no Public Input Hearings scheduled and no party has requested a Public Input Hearing.  

Issues

		The issues are identified in the above-mentioned Opinion and Order entered by the Commission on July 16, 2013.  At the prehearing conference, OSBA raised the following additional issue: “Whether Equitable’s DSIC should apply to all customers that currently pay less than 100 percent of the company’s full tariff rate for delivery service.”  Equitable did not object to OSBA’s additional issue being considered in this proceeding and stated it would respond appropriately in rebuttal.  Equitable did submit that it may object to the inclusion of issues that are “totally unrelated to the proceeding and to the scope of the proceeding as detailed by the Commission in two orders.”  However, as noted by the ALJ, additional issues may arise as the discovery process unfolds.  The parties were directed to bring to the ALJ’s attention any additional issues for consideration, which would be addressed, if necessary, by a further conference. 
		
Discovery

		The parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.  52 Pa. Code §5.322.  If this process fails, the parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa. Code §§5.321, et seq.  The parties must not send the ALJ discovery material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the ALJ will contact the parties and direct them to pursue informal discovery.

Settlement and Stipulations

		The parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa. Code §5.231(a).  The parties are strongly urged to seriously explore this possibility.  Submission of a Joint Settlement Petition executed by representatives of all parties, together with all parties’ Statements In Support of Settlement, proposed conclusions of law and proposed ordering paragraphs, must be filed with the Secretary for the Commission and received in-hand by the ALJ no later than the close of business on February 13, 2014.  

		If settlement is not feasible, the parties are encouraged to stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa. Code §§5.232 and 5.234.  All stipulations entered into by the parties must be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

Cross-Examination

		Friendly cross-examination or cumulative cross-examination during hearings will not be permitted.  52 Pa. Code §§5.76 & 5.243.

Briefs and Reply Briefs

		The parties must comply with 52 Pa. Code §§5.501, et seq., regarding the preparation and filing of briefs.[footnoteRef:2]  Briefs must include proposed Findings of Fact, with citations to the record, and proposed Conclusions of Law.  Page limitations on briefs will be discussed on or before the last day of hearing.  Where possible, the parties shall submit to the ALJ one hard copy of their briefs and one copy by email.  The electronic version of a brief must be prepared on an IBM compatible system in Microsoft Office Word 2010 format or in an earlier version of this software application.  If in doubt, please call the office of the ALJ for clarification. [2:  	In a Secretarial Letter dated August 16, 2012, the Commission announced that it is temporarily waiving certain regulations.  By this letter the Commission eliminated the requirement to file nine additional paper copies, beyond a signed original, of both briefs and reply briefs.  ] 


Modification

		Any of the provisions of this Prehearing Order may be modified upon motion and good cause shown by any party in interest.
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