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Pennsylvania Public Utility Commission,			                            C-2010-2175330
Bureau of Transportation and Safety 

		v.

Germantown Cab Company 

	
OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition), filed by Germantown Cab Company (Respondent or Company) on March 1, 2013, seeking reconsideration of the Opinion and Order entered February 14, 2013 (February 2013 Order), relative to the above-captioned proceeding.  Answers to the Petition have not been filed.  For the reasons set forth herein, we shall grant the Petition, in part, and deny the Petition, in part, consistent with the discussion in this Opinion and Order.      


History of the Proceeding

On August 4, 2010, the Commission’s Bureau of Transportation and Safety (BTS), now the Bureau of Investigation and Enforcement (I&E),[footnoteRef:1] filed a Formal Complaint against the Respondent.  In the Complaint, I&E stated that Commission enforcement officers conducted an annual inspection of the Respondent’s vehicles on April 26, 27, and 30, 2010.  The officers inspected forty-nine of the ninety vehicles in the Respondent’s fleet and found seventy-three violations, including twenty-five mechanical violations, fifteen meter violations, twenty-two passenger violations, and eleven other violations.  Tr. at 9.  In the Complaint, I&E alleged various violations of the Commission’s Regulations.  Complaint at ¶¶ 54 - 65.  I&E sought a total civil penalty of $9,950.     [1:  	By Order entered August 11, 2011, at Docket No. M-2008-2071852, the Commission reorganized this function of BTS into the new I&E.  For purposes of consistency, this Opinion and Order shall use the term “I&E” throughout.
] 


		On August 23, 2010, the Respondent filed an Answer admitting that an inspection occurred, but denying the allegations in the Complaint.  

		An evidentiary hearing was held on October 25, 2011.  During the hearing, counsel for the Respondent questioned the Commission’s jurisdiction to prosecute this case based on the fact that both the Commission and the Philadelphia Parking Authority (PPA) regulate the Respondent, because the Respondent operates outside of Philadelphia and in part of Philadelphia.  Tr. at 165.  By Order dated November 2, 2011, the Administrative Law Judge (ALJ) determined that, after the transcript was received, the Respondent could file a motion and brief concerning jurisdiction and I&E could file an answer and brief.  

		The Respondent filed a Motion for Declaratory Order (Motion) and Respondent’s Brief in Support of Motion for Declaratory Order on February 10, 2012.  The Motion sought to have the Complaint dismissed.  Motion at 1.  In the Motion, the Respondent stated that “Germantown does not contend that the Commission lacks jurisdiction over this proceeding.  Rather, Germantown contends that the Commission has exclusive jurisdiction and regulatory authority over Germantown.”  Id. at ¶¶ 6, 7.  The Respondent requested that the Commission clarify this issue in the context of the present case.  Id. at 8.  The Respondent expressed concern about complying with conflicting regulations, specifically the rates that the PPA requires versus the rates in the Respondent’s tariff on file with the Commission.  Id. at ¶¶ 21‑38.

On March 6, 2012, I&E filed Preliminary Objections to the Motion of Germantown Cab Company and a Brief in Support thereof.  In its Preliminary Objections, I&E objected to the Motion for the following reasons:  the Respondent failed to provide a basis for the request to dismiss the Complaint; I&E agreed with the Respondent that the Commission has jurisdiction over the Respondent; and it was irrelevant to this proceeding whether the Commission has concurrent or exclusive jurisdiction over the Respondent.  Preliminary Objections at 1.

		The record consists of a 207-page transcript, four exhibits, the Respondent’s Motion, I&E’s Objection to the Motion, and the Parties’ briefs.  The record closed on March 21, 2012.

In an Initial Decision, issued July 18, 2012, the ALJ denied the Respondent’s Motion and sustained the Complaint.  I.D. at 23.  The Respondent filed Exceptions on August 7, 2012.  I&E filed Replies to Exceptions on August 17, 2012.  In the February 2013 Order, we denied the Respondent’s Exceptions and adopted the Initial Decision.  

The Respondent filed the instant Petition on March 1, 2013.  The Respondent filed “Exhibits” to its Petition on March 4, 2013, and additional “Exhibits” to its Petition on April 5, 2013.[footnoteRef:2]  By Order entered March 14, 2013, we granted Reconsideration, pending review of, and consideration on, the merits.       [2:  	Generally, these “Exhibits” consist of documents that are published or contained in Commission files (e.g., copies of pertinent Commission Orders, ALJ decisions, transcripts of Commission proceedings, and Pennsylvania Bulletin notices). ] 


Discussion

Legal Standards 

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13:  



A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Id. at *13.     

February 2013 Order

		In the February 2013 Order, we denied the Respondent’s Exceptions, adopted the Initial Decision, denied the Respondent’s Motion for a Declaratory Order, and sustained the Complaint.  We found that it was clear that the Commission has jurisdiction over the Respondent’s operations, and, as such, that the Commission has the authority to impose civil penalties upon the Respondent for violations of the 
Commission’s Rules and Regulations.[footnoteRef:3]  We stated that the Respondent was issued a Certificate by the Commission on September 5, 1996 for call or demand authority, at Docket No. A-00110733.  We concluded that the record demonstrated that the Respondent holds authority from the PPA to provide service in Philadelphia on a non-citywide basis and separate authority from the Commission to provide service in areas outside of Philadelphia.  We also concluded that the record demonstrated that all of the Respondent’s vehicles are subject to inspection by the Commission as none of them operate solely under the PPA’s jurisdiction, i.e., solely within Philadelphia on a non-citywide basis.  February 2013 Order at 9. [3:  	The pertinent language in the Parking Authorities Law, 53 Pa. C.S. § 5714(d)(2), which was effective at the time of the April 2010 violations, and, therefore, applicable to this Complaint proceeding, provided as follows:  

Carriers currently authorized to provide service to designated areas within cities of the first class on a non-citywide basis shall retain their authorization through the authority.  The authority shall not grant additional rights to new or existing carriers to serve designated areas within cities of the first class on a non-citywide basis. 
 
On July 5, 2012, Section 5714(d)(2) was amended by Act 119.

] 


Respondent’s Petition

In its Petition, the Respondent seeks reconsideration of the Commission’s conclusion that it does not have exclusive jurisdiction to regulate the Respondent’s operations, but, rather, that the Commission shares jurisdiction with the PPA.  In its first averment, the Respondent states that the Commission made clearly erroneous findings of fact regarding the nature of the Company’s operating rights.  Specifically, the Respondent avers that the Commission erred in finding that “[t]he record demonstrates that the Respondent holds authority from the PPA to provide service in Philadelphia on a non-citywide basis and separate authority from the Commission to provide service in areas outside of Philadelphia.”  Petition at 2 (quoting February 2013 Order at 9).  The Respondent states that it has only one Certificate of Public Convenience (Certificate), which was issued by the Commission, and authorizes it to provide call or demand service in a territory that includes part of Philadelphia and part of Montgomery County.  The Respondent asserts that it was clearly erroneous for the Commission to find that the Respondent holds authority from the PPA because the record does not contain any evidence that the PPA issued an order granting such authority or issued the Respondent a Certificate and the Respondent has not, in fact, received such authority or Certificate from the PPA.  Id. at 3-4.  The Respondent also asserts that there is no evidence to support the Commission’s finding that the Respondent possesses a Certificate from the Commission authorizing it to provide call or demand service solely in a part of Montgomery County, and the Commission has not issued an order granting such authorization.  Id. at 6.     

In its second averment, the Respondent contends that the concept of jurisdiction adopted by both the Commission and the PPA is clearly erroneous because it is contrary to the legislative intent as interpreted in Blount v. Philadelphia Parking Authority, 600 Pa. 277, 965 A.2d 226 (2009).  Petition at 7.  The Respondent believes that the Supreme Court has made it clear that both the Commission and the PPA have territorial jurisdiction throughout the entire state, each of which combines and overlaps with each other.  The Respondent states that the PPA regulates medallion taxicabs regardless of where they operate in Pennsylvania, and the Commission regulates taxicabs under its authority even when they operate in Philadelphia.  Id. at 9.  The Respondent avers that, in order to determine whether the Commission has exclusive jurisdiction over the Company, the Commission must interpret the specific provisions of the Parking Authorities Law, which transfer specific powers and functions from the Commission to the PPA.  Id. at 10.  
In its third averment, the Respondent argues that the Commission erred in concluding that it shares jurisdiction over the Respondent, because the Parking Authorities Law only transferred the Commission’s functions and powers under the Medallion Act[footnoteRef:4] and with regard to the regulation of limousines in Philadelphia.  Id.  The Respondent states that the Commission failed to consider the legislative and administrative history of “grandfathering” the Company and its operations from regulation under various legislative enactments over the years.  Id. at 12.  The Respondent’s position is that operating rights cannot be amended, modified, cancelled, or revoked without due process, and that existing carriers must be “grandfathered” when legislative changes are enacted to protect the carriers’ rights under the Constitution.  Id. at 12-17.[footnoteRef:5]  The Respondent asserts that the Commission misconstrued Section 5714(d)(2) by failing to recognize that this Section is a “grandfathering” provision that exempts the Company and its operations from regulation.  Id. at 21.                     [4: 	 	In 2004, the Legislature repealed the Medallion Act, 66 Pa. C.S. §§ 2401-2416, and substantially re-enacted it in the Parking Authorities Law at 53 Pa. C.S. §§ 5701 et seq..   ]  [5: 	 	In support of its position, the Respondent cites to Dee Dee Cab, Inc. v. Pa. PUC, 817 A.2d 593 (Pa. Cmwlth. 2003) and Pa. PUC v. Genco Services, Inc., t/a Cheldon Radio Cab Co., Inc., 1992 Pa. PUC Lexis 40.     ] 


The Respondent also states that the Commission failed to consider the absence of express language in the Parking Authorities Law transferring the Commission’s powers and functions with respect to the Company and its operations to the PPA.  Id. at 17.  The Respondent believes that, if the Legislature had intended to confer powers on the PPA regarding motor carriers like the Respondent, the Legislature would have made its intent explicit in the PPA’s enabling act, but it did not.  Id. at 18.  The Respondent also avers that the Pennsylvania Supreme Court has stated that the Legislature uses plain language to make it clear that Act 94 transfers the Commission’s authority under the Medallion Act and with regard to the regulation of limousines in cities of the first class, but not with regard to the regulation of partial rights taxicabs, such as the Respondent.  Id. at 19 (citing Germantown Cab Co. v. Philadelphia Parking Authority, 36 A.3d 105 (Pa. 2012)).  

Additionally, the Respondent opines that, in order to protect the due process rights of the regulated community, the Legislature would have included a seat on the PPA’s advisory committee for carriers with rights to provide call or demand service in a territory that includes a portion of Philadelphia, such as the Company, if the Legislature had intended for the PPA to exercise regulatory power over such carriers.  Id. at 23.  The Respondent also opines that, if the Legislature had intended to give the PPA regulatory control over common carriers with rights to provide call or demand service in territories that include a portion of Philadelphia, it would have given the PPA the power to make an annual assessment on such carriers and established an equitable method of allocating regulatory expenses to these carriers.  Id. at 25-26.  

Further, the Respondent argues that the Commission failed to consider that its interpretation of the Parking Authorities Law would lead to the absurd result of dual regulation, and the Company would be required to comply with two sets of conflicting regulations administered and enforced by two separate regulatory agencies.  Id. at 27.  The Respondent states that, under the dual system of regulation, it is required to place rates on its meters imposed on it by the PPA, which are not contained in the Respondent’s tariff on file with the Commission.  For this reason, the Respondent believes that it is required to charge the public rates that have not been determined to be just and reasonable by the Commission.  Id. at 33.        

Disposition 

Based on our review of the Respondent’s Petition, we conclude that the Respondent raised only one new argument, in its first averment, based on our characterization in the February 2013 Order of the type of service that the Company provides.  The Respondent specifically objects to our statement that “[t]he record demonstrates that the Respondent holds authority from the PPA to provide service in Philadelphia on a non-citywide basis and separate authority from the Commission to provide service in areas outside of Philadelphia.”  Petition at 2 (quoting February 2013 Order at 9).  The Respondent states that it has only one Certificate, which was issued by the Commission, and authorizes the Respondent to provide call or demand service in a territory that includes part of Philadelphia and part of Montgomery County, and that it was clearly erroneous for the Commission to find that the Respondent holds authority from the PPA.
 
The Commission’s records and the record in this proceeding reflect that the Respondent was issued a Certificate by the Commission on September 5, 1996, at Docket No. A-00110733, for call or demand authority.  The Respondent has authority from the Commission to operate in Montgomery County, including Norristown, Conshohocken, Plymouth Meeting, and parts of Blue Bell, and a portion of Philadelphia in the northwest section of the City that includes Germantown, Chestnut Hill, and Roxborough.  Tr. at 149, 150.  The Company is considered a partial-rights taxicab company because it is authorized to provide taxicab service within a limited territory in Philadelphia.  See, 52 Pa. Code § 1011.2; Germantown Cab Co. v. Philadelphia Parking Authority, 2013 Pa. Commw. Unpub. Lexis 79, *1.  While these statements do not change our determinations in the February 2013 Order, we will modify the language in the February 2013 Order to the extent that we did not fully or accurately describe the Company’s operating authority.  Therefore, the Respondent’s Petition will be granted for the limited purpose of modifying the February 2013 Order to describe the Company’s operating authority as set forth, above, in this Opinion and Order.  

The Respondent’s remaining arguments pertain to jurisdictional issues and the Commission’s conclusion that it does not have exclusive jurisdiction to regulate the Respondent’s operations, but, rather, that the Commission shares jurisdiction with the PPA.  With respect to the Respondent’s jurisdictional arguments, we find that the Respondent has not satisfied the standards for reconsideration set forth in Duick, supra, as the Respondent has not raised any “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  The Respondent raises the same arguments in its Petition that it previously raised in its Exceptions, its Motion for Declaratory Order, and/or its Brief in Support of Motion for Declaratory Order.[footnoteRef:6]  We have already addressed and made a determination on the arguments that the Respondent set forth in its Exceptions, its Motion for Declaratory Order, and/or its Brief in Support of Motion for Declaratory Order in the February 2013 Order.     [6: 	 	In its Exceptions, the Respondent expressly incorporated all arguments in its Motion for Declaratory Judgment and Brief in Support.  Exc. at 2.  ] 


Moreover, the Commonwealth Court recently issued a decision that supports our prior determination that we do not have exclusive jurisdiction over the Respondent’s operations, but, rather, that the PPA has jurisdiction over the Respondent’s operations within the City of Philadelphia.  See, Bucks County Services, Inc. v. Philadelphia Parking Authority, 2013 Pa. Commw. Lexis 201, *28-29 (June 10, 2013) (citing Germantown Cab Co. v. Philadelphia Parking Authority, supra).  In a Memorandum Opinion in Germantown Cab Co., Judge Leadbetter rejected the Respondent’s argument that the PPA lacked jurisdiction over partial-rights taxicabs under Section 5714(d)(2) .[footnoteRef:7]  In reaching this decision, the Judge stated that the language in the statute was free from ambiguity, and any further deliberation into its meaning was unwarranted.  Id. at *4.  The Judge additionally noted that the Pennsylvania Supreme Court has stated that, in 2004, the Legislature transferred a portion of the responsibility to regulate regional taxicab services from the Commission to the PPA pursuant to the Parking Authorities Law.  Id. at *4 (citing Germantown Cab Co. v. Philadelphia Parking Authority, 614 Pa. 133, 136, 36 A.3d 105, 107 (2012)).  For these reasons, we shall deny the arguments in the Respondent’s Petition relating to our jurisdictional determinations in the February 2013 Order.           [7: 	 	The Judge’s analysis in that case was based on the language in Section 5714(d)(2), prior to its amendment by Act 119 of 2012.  The same language is relevant in the instant case.      ] 

      
Conclusion

Based on our review of the record, the Petition, and the applicable law, we shall grant the Petition, in part, and deny the Petition, in part, consistent with the discussion in this Opinion and Order; THEREFORE,
		
IT IS ORDERED:

1. That the Petition for Reconsideration, filed by Germantown Cab Company on March 1, 2013, is granted, in part, and denied, in part.

		2.	That this proceeding shall be marked closed.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  September 12, 2013 

ORDER ENTERED:  September 12, 2013
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