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Robert Tyson						:
							:
	v.						:		C-2013-2378829
							:
PECO Energy Company				:



INITIAL DECISION GRANTING PRELIMINARY OBJECTIONS 
AND DISMISSING THE COMPLAINT


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On August 5, 2013, Robert Tyson (Complainant) filed a formal Complaint against PECO Energy Company (Respondent or Company or utility) disputing the $1.75 monthly fee that PECO charges for off peak service that is no longer provided.  He seeks to have the fee removed from his bill and states that it should not be his responsibility to combine the two meters into one.

		PECO was served with the Complaint on August 15, 2013, and filed its Answer and Preliminary Objections (POs) on August 16, 2013.  The Answer states that this is an appeal from a BCS informal decision at BCS No. 003073205, and that the fee is an approved fee.  The customer charge is assessed as part of the monthly basic distribution charge to cover costs for billing, meter reading, equipment and maintenance, and was approved as part of the 2010 Electric Rate Case Settlement at Docket No. R-2010-2171575, and is contained in the Commission-aproved tariff.

		PECO's POs state that this matter meets the standard for dismissal without a hearing and should be dismissed as there are no disputed facts, merely issues of law to be determined.

		The ten-day response period for the POs has run, and no response has been filed.

		By Notice issued September 3, 2013, the parties were informed that the POs were assigned to me.  Accordingly, the POs are ripe for disposition.

FINDINGS OF FACT

		1.	Complainant is Robert Tyson, 75 West 3rd Avenue, Trappe PA 19426.

		2.	Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.

		3.	On August 5, 2013, Complainant filed a formal Complaint alleging that PECO was charging him for off peak electric service that it no longer provides.

		4.	On August 15, 2013, PECO was served with the Complaint.

		5.	On August 16, 2013, PECO filed its Answer and Preliminary Objections.

		6.	PECO charges $1.75 monthly fee for the extra meter on the Complainant's premises.

DISCUSSION

		In its POs, PECO characterizes the Complaint as legally insufficient as it (1) attacks a Commission-approved tariff, and (2) fails to set forth an offense which can be adjudicated by the Commission.

		Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		Commission regulations provide:

§ 5.101.  Preliminary objections.

(a) Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

		In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.

		Therefore, the Preliminary Objection can be granted only if recovery or relief is not possible after all of the Complainant’s averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.

		The Complaint alleges that PECO charges $1.75 per monthly bill but no longer provides the off peak service for which the two meters were required when they were installed.  Complainant does not believe that removal of a meter and consolidation of his service to one meter, which PECO requires in order to reduce the charge, should be his responsibility.

		There is no factual dispute between the parties, as PECO agrees that it charges the $1.75 monthly fee.  The only issue is whether the charge is an offense under the Commission's jurisdiction, and, if so, whether removal of the charge is a remedy that the Commission may impose.  PECO asserts that this Complaint is not legally sufficient under 52 Pa. Code § 5.101(a).

To be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code § 5.22(a)(4).  Here, PECO has not violated any statute, regulation or order which the Commission has jurisdiction to administer by placing the off-peak meter charge on the Complainant’s bill.

Rather the Respondent is complying with relevant statutes, regulations and orders.  As set forth in the Respondent’s answer and preliminary objections, the Commission approved elimination of the Respondent’s off-peak rate and approved the $1.75 customer charge for each off-peak meter.  The off-peak meter charge is part of the Respondent’s tariff which has been approved by the Commission.

The Commission has affirmed the grant of preliminary objections where the extra charge for the second meter is imposed despite the absence of an off peak rate.  Johnson v. PECO Energy Company, Docket No. C-2013-2351696 (Commission Order entered July 16, 2013).  The Commission's affirmation of Johnson fully supports the same result here, in the same circumstances.

Since the Complaint does not set forth any violation of a Commission regulation, statute or order, it is legally insufficient, and the POs are sustained.  The Complaint is dismissed.


CONCLUSIONS OF LAW

		1.	Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		2.	In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.

		3.	All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.

4.	To be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code § 5.22(a)(4).

5.	In charging the $1.75 monthly fee for the second meter, PECO has not violated any statute, regulation or order which the Commission has jurisdiction to administer by placing the off-peak meter charge on the Complainant’s bill.

6.	The Complaint is legally insufficient.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections filed by PECO Energy Company in the case captioned Robert Tyson v. PECO Energy Company, Docket No. C-2013-2378829, are sustained.

2.	That the Complaint filed by Robert Tyson against PECO Energy Company against Robert Tyson at Docket No. C-2013-2378829, is dismissed.



3.	That the Secretary mark this docket closed.


Dated:	September 4, 2013				____/s/___________________________
							Susan D. Colwell
							Administrative Law Judge
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