
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Moses Hoggard					:
							:
v.						:		F-2013-2352684
							:
PECO Energy Company	:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On February 27, 2013, Moses Hoggard (Complainant or Mr. Hoggard) filed a Formal Complaint against PECO Energy Company (PECO, the Company or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket No. F‑2013‑2352684.  The Complaint was a timely appeal from a Bureau of Consumer Services (BCS) informal decision (Case #3035615).  In his Complaint, Mr. Hoggard alleged that there were incorrect charges on his bill in that PECO had failed to credit him for all payments made since February, 2012.  As relief, Complainant requested that the Commission review all his bills and payment receipts and conclude, as he has done, that he only owes $181 on his account.

		On or about March 19, 2013, PECO filed an Answer and New Matter, with a twenty (20) day Notice to Plead, alleging that Complainant’s current balance is $1,144.88, consisting entirely of Customer Assistance Program (CAP) arrears, and that the Commission has no jurisdiction to grant the Complainant another payment agreement.  In addition, PECO claimed that Complainant had been granted several Company-issued payment agreements in the past, and had defaulted on all of them.  PECO also alleged that Complainant had been properly billed under the Company’s budget billing program.  In New Matter, PECO asserted that Complainant’s entire balance consisted of CAP arrears and that Complainant was not entitled to another payment agreement.  As relief, PECO requested that the Complaint be dismissed pursuant to 66 Pa. C.S. §1405(c).

		Pursuant to 52 Pa. Code §§1.12(a), 1.56(b) and 5.63(a), Complainant’s reply to New Matter served by first class mail was due on April 11, 2013.  No answer was timely filed or received.

		By a Telephonic Hearing Notice dated March 27, 2013, the parties were notified that an Initial Telephonic Hearing was scheduled for Friday, May 24, 2013, at 10:00 a.m.  A Prehearing Order was issued, dated April 1, 2013, which set forth applicable procedures regarding, inter alia, the submission of exhibits, continuances, subpoenas, and burden of proof.  The Commission policy at 52 Pa. Code §5.231(a) encouraging settlements was also emphasized.

		On April 23, 2013, PECO filed a Motion for Judgment on the Pleadings, with a twenty (20) day Notice to Plead.  In its Motion, PECO stated that it had included facts in New Matter that Complainant’s entire balance of $1,144.88 consisted of CAP arrears, and the Complainant had not responded in a timely manner to New Matter.  PECO requested that the facts therein be deemed admitted, pursuant to 52 Pa. Code §5.63(b), and that the Complaint be dismissed, to the extent it requested a prohibited payment agreement on the CAP arrears, in accordance with 66 Pa. C.S. §1405(c).

		Pursuant to 52 Pa. Code §§1.12(a), 1.56(b), and 5.102(b), Complainant had until May 16, 2013, in which to file an answer to the Motion.  No answer was timely filed or received.

		By Order dated May 17, 2013, I denied the Motion for Judgment on the Pleadings to the extent it requested dismissal of the Complaint based on CAP arrears.  I concluded that Complainant had not requested a payment agreement in his Complaint but had alleged that he had not received proper credit for the payments he had made on his CAP bills, which is a billing dispute.  The Commission is not precluded by law from adjudicating billing disputes of CAP customers, so the Complaint was permitted to go forward.  I did, in effect, deem the facts in New Matter to be admitted, which meant that the entire balance was determined to be CAP arrears, and I precluded Complainant from introducing evidence as to a payment agreement or from requesting a payment agreement on his CAP balance . 

		On May 24, 2013, the hearing was held as scheduled.  Complainant appeared pro se, testified in his own behalf, and presented Nisha Smith as an additional witness.  In addition, Complainant presented twenty-five exhibits (Complainant Exhibit Nos. 1-25), all of which were admitted without objection.  PECO, which was represented by Margaret A. Morris, Esquire, presented one employee witness (Richard Conway, Jr., a PECO Regulatory Assessor) and ten (10) exhibits (PECO Energy Exhibit Nos. 1 through 10), the last three (3) of which were submitted after the hearing.  The parties waived the filing of briefs.  Tr. 102.

		After the hearing, two (2) other PECO bills and a cover letter were submitted by Complainant as potential exhibits.  I indicated to the parties that I would consider the documents to be late-filed exhibits and would decide whether they should be admitted into the record.  PECO was given until June 13, 2013, to file objections to admission of the documents.

		On June 13, 2013, PECO filed an Answer to the request for admission of the documents.  PECO did not object to admission of the two PECO bills, but did oppose admission of the cover letter associated with the bills.  After due consideration, I issued an Order granting admission of the two (2) additional PECO bills (Complainant Exhibit Nos. 26-27) as they were unopposed, but denying admission of the cover letter, as it consisted of duplicative argument.  See, 52 Pa. Code §5.401(b).

		After the transcript was received, I closed the record for decision writing on June 20, 2013.  The record consists of 105 pages of transcript, twenty-seven (27) Complainant exhibits, and ten (10) Company exhibits.  This matter is ready for a decision.

FINDINGS OF FACT

		1.	Complainant is Moses Hoggard, who resides at 583 Charles Street, Coatesville, PA, 19320, and is a residential electric customer of PECO at that address.  Tr. 8-9.

		2.	Respondent is PECO Energy Company, a public utility providing residential electric service to customers in the Commonwealth of Pennsylvania.  PECO Energy Exhibit (Ex.) No. 1.

		3.	Complainant has been almost exclusively a CAP customer since 2007, is currently in CAP Tier D, and is on budget billing.  Tr. 40-41, 64; PECO Energy Ex. No. 2.

		4.	PECO explained the budget billing process to Complainant.  Tr. 42.

		5.	In October, 2011, PECO granted Complainant, as a CAP customer, a one-time deferred payment agreement (October, 2011 payment agreement) whereby his CAP balance would be reduced to $1,000, with the $1,000 balance to be repaid over sixty (60) months ($16.67 per month).  Complainant was also required to continue to pay current bills.  Tr. 29, 53-55; see also, Complainant Ex. No. 3; PECO Energy Ex. No. 8.

		6.	From February, 2012 to the present, Complainant’s PECO bill has fluctuated, sometimes from about $400 the previous month, to over $1,000 the following month, and back again.  Tr. 16-17; Complainant Ex. Nos. 4-5, 7-17, 20, 22-27.

		7.	PECO has properly credited all of Complainant’s payments to his account.  Tr. 24, 46-51.

		8.	The reason that Complainant’s bills have fluctuated is due to Complainant’s default and reinstatement of the October, 2011 payment agreement.  Tr. 53-55.

		9.	Complainant has failed to pay all his PECO bills in full and on time.  Tr. 62-63, 80.

		10.	When a payment agreement defaults, the previously billed charges, which comprise the payment agreement balance, reappear in their original form as a payment due.  Tr. 53, 70.

		11.	When the Complainant subsequently pays the catch-up amount, the previously billed charges are returned to unbilled payment agreement balance status and the bills are accordingly reduced.  Tr. 53-55.

		12.	Complainant is now in default again on his October, 2011 payment agreement.  Tr. 60.

		13.	As of May 24, 2013, the date of the hearing, the “catch-up” amount for Complainant to reinstate the payment agreement is $245.43.  Tr. 55-56.  The amount stated as due in the corresponding bill is $1,159.12, since the payment agreement is in default.  PECO Energy Ex. No. 3, p. 31.

		14.	Upon payment of the $245.43 reinstatement amount, Complainant’s bills will revert to the monthly budget amount plus $16.67 on the October, 2011 payment agreement.  Tr. 56, 71.

DISCUSSION

		In his Complaint, Mr. Hoggard questioned his PECO balance and alleged that the Company was not providing proper credit for payments made.  Thus, Mr. Hoggard is claiming that PECO is providing unreasonable service, in violation of 66 Pa. C.S. §1501.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

		To satisfy his burden of proof, Mr. Hoggard must demonstrate that Respondent violated the Public Utility Code, such as 66 Pa. C.S. §1501, or a regulation or Order of the Commission.  66 Pa. C.S. §701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  If a complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.

		In support of his Complaint, Mr. Hoggard testified that he has generally been current with his PECO CAP bill.  He did miss a payment at one time but then made two payments in a month to catch-up.  Tr. 11-13.  He indicated that, beginning in February, 2012, his PECO bills increased some months for unknown reasons, sometimes from about $400 the previous month to over $1,000 the following month.  Tr. 16-17.  He claimed that, after he had requested Commission involvement, the bills normalized, but then increased again after the Commission investigation had concluded.  Tr. 18, 30.  Mr. Hoggard presented copies of his bills and PECO payment receipts from Mail N More Services, a payment center, as exhibits (Complainant Ex. Nos. 4-5, 7-17, 20, 22-27, inclusive of late-filed exhibits).

		Mr. Hoggard also presented a witness, his friend Nisha Smith, who confirmed the fluctuations in the PECO bills.  She also testified that Complainant’s bills had been corrected as a result of Commission (BCS) involvement and that excess charges were removed, but then the charges reappeared after the BCS case was closed.  Tr. 32-33.

		In response to Mr. Hoggard’s claims of billing inaccuracies, PECO presented the testimony of Richard Conway, Jr., a regulatory assessor, who had reviewed the Complainant’s account.  Tr. 38-40.  Mr. Conway testified that Complainant had almost entirely been a CAP customer since 2007, is currently in CAP Tier D, and is on budget billing.  Tr. 40-41, 64; PECO Energy Ex. No. 2.  He indicated that the budget billing process had previously been explained to Complainant.  Tr. 42.

		As the Complainant had testified that his billing problems started in February, 2012, Mr. Conway went through each bill from that time period onward, and explained how the bill was calculated, including the budget bill and deferred budget balance.  He indicated that all payments made by Mr. Hoggard, as shown on Complainant’s exhibits, had been reflected on PECO’s bills.  Tr. 46-51.  He also sponsored, as exhibits, copies of the PECO bills from January 26, 2012, to the present, to support PECO’s position.  PECO Energy Ex. No. 3.  Based on his account review, Mr. Conway concluded that, while Mr. Hoggard generally does make monthly payments, he doesn’t pay the billed amount in full, thereby resulting in a past due balance.  Tr. 47.

		Mr. Conway further indicated that Complainant, as a CAP customer, had been granted a one-time deferred payment agreement in October, 2011 whereby the CAP balance would be reduced to $1,000, with the $1,000 balance to be repaid over sixty (60) months ($16.67 per month).  Complainant was also required to continue to pay current bills.  Tr. 29, 53-55; see also, Complainant Ex. No. 3; PECO Energy Ex. No. 8.  Mr. Conway explained that the reason Complainant’s bills fluctuated, sometimes from about $400 to over $1,000, and back again, was due to Complainant’s default and reinstatement of the October, 2011 payment agreement.  When a payment agreement defaults, the previously billed charges, which were deferred as part of the payment agreement, are placed back on the next bill.  Tr. 53.  Complainant reinstated the deferred charges to unbilled agreement balance status when he subsequently paid the catch-up amount, and the bills were then reduced, but he is now in default again.  Tr. 53-55, 60.

		According to Mr. Conway, the current catch-up amount for Complainant to reinstate the October, 2011 payment agreement is $245.43, based on the most recent bill submitted into the record by PECO (PECO Energy Ex. No. 3, pp. 31-32).  Tr. 55-56.  Once that payment is made, Complainant will go back to being billed for his monthly budget amount plus $16.67 on the October, 2011 payment agreement.  Tr. 56.

		During the hearing, I questioned why the October 2011 payment agreement balance could not simply have been stated on the bill, with an explanation that the entire balance is due and owing due to a default of the payment agreement.  Instead, the original $1,000 balance is split out in a series of billing entries and labeled “budget bill charges from previous bill.”  See, e.g., PECO Energy Ex. No. 3, p. 7; see also, Tr. 69-70.  Mr. Conway answered that the PECO billing system keeps track of which debits and credits are included in an agreement balance, and if a payment agreement defaults, they simply reappear on the bill in their original form.  He acknowledged, however, that a customer may not know the origin of these charges on a bill as stated.  He indicated that the customer could call customer service and receive an explanation of the charges.  Tr. 70.

		Mr. Conway’s final position was that the Complainant filed the instant Complaint because he does not understand the billing process.  He emphasized that the customer must pay the entire billed amount each month, which is stated at the bottom of the first page of the bill after the words “Please pay this amount,” followed by the due date.  Tr. 61-62.  He concluded that the billing concerns are caused solely by Complainant’s failure to make sufficient and timely payments, and not by PECO’s failure to properly post payments.  Tr. 63, 80.

		Based on the evidence of record, as discussed below, I conclude that Complainant has not established a prima facie case of failure to properly credit his payments, as he had alleged in his Complaint.  He has established a prima facie case of billing confusion but, for the reasons stated below, PECO has rebutted this case with evidence of the reasonableness of its billing format.  Since I cannot conclude, based on the evidence before me, that PECO’s billing format is unreasonable, the Formal Complaint will be denied.

Failure to properly credit all payments

		Complainant testified that, beginning in February, 2012, his PECO bill has fluctuated from about $400 in one month to sometimes over $1,000 the following month, and then, in a subsequent month, the bills would return to “normal.”  His bills, which were admitted into the record as exhibits, confirm this fluctuation.  However, when questioned by PECO counsel, Mr. Hoggard acknowledged that all of his payments, the receipts for which were also entered into the record as exhibits, had been reflected in the bills.  Tr. 24.  Complainant failed to produce any evidence of PECO’s failure to credit payments; therefore, he has not established a prima facie case on this issue and his Complaint in this regard will be denied.[footnoteRef:1] [1: 		Mr. Conway also testified that all of the payments for which the Complainant had receipts had been reflected in PECO’s bills.  Tr. 51.  ] 


Unreasonable billing format

		Complainant’s testimony and the testimony of his friend Nisha Smith confirm that PECO’s bills did fluctuate, as previously noted.  This fluctuation is apparently what caused Complainant to believe that his payments had not been properly credited.  While I conclude, as indicated above, that all payments were properly credited by PECO, the bills continued to fluctuate.  The bills submitted as evidence by PECO also confirm this phenomenon.  As such, I conclude that Complainant has established a prima facie case of unreasonable billing, which would shift the burden of going forward to PECO to rebut this case with at least co-equal evidence of billing reasonableness.  Poorbaugh, supra.

		In response, PECO witness Mr. Conway explained that the reason for the billing fluctuation was due to Complainant’s failure to pay his bills on time and in full.  This failure to pay on time and in full resulted in a payment agreement default.  As testified to by Mr. Conway, when a payment agreement defaults, the previously billed charges, which comprise the payment agreement balance, reappear in their original form as a payment due.  When a customer subsequently reinstates the payment agreement by paying a “catch-up” amount, the deferred charges appearing on the bill revert to unbilled agreement balance status, and the amount due on the bill is reduced.

		Upon hearing PECO’s explanation, my initial preference was that PECO have a billing format which clearly sets forth the amount necessary to reinstate the payment agreement.  In other words, I would have preferred that, for example, the bill issued on April 24, 2013 (PECO Energy Ex. No. 3, p. 31) state that the Complainant should pay $245.43, after the words “Please pay this amount by 05/16/2013,” instead of $1,159.12.  As explained by Mr. Conway, the $245.43 is the amount required to reinstate the payment agreement, and ensure that the following month’s bill provides only for the monthly budget amount, plus $16.67 on the payment agreement.  The $1,159.12, while it appears to be the amount necessary to be paid by the due date, is actually the sum of previous budget bill charges that essentially comprise the $1,000 payment agreement balance, plus some additional charges.[footnoteRef:2] [2: 	 	I note that a customer may have a budget billing deferred balance, based on the difference between the budget amount billed to date and actual usage amount to be subsequently reconciled.  This budget billing deferred balance, which can be found on the bill, is not included in the amount to be paid.  For example, in the bill dated April 24, 2013, the amount billed is $1,159.12, inclusive of previously billed amounts comprising the agreement balance, but does not include the $692.17 budget billing deferred balance.  If this amount had been included, the bill would have been $1,851.29.  PECO Energy Ex. No. 3, pp. 31-32.     ] 


		However, PECO submitted PECO Energy Ex. No. 9, the affidavit of Bernadette O. Foisy, PECO’s Manager of Regulatory Performance, as a late-filed exhibit in response to my questions about Commission approval of PECO’s bill format.  Therein, Ms. Foisy cited to Laura Maisch v. PECO Energy Company (Maisch), Docket No. C-2009-2118649, Opinion and Order entered May 26, 2011; and Sue Christmas v. PECO Energy Company (Christmas), Docket No. F-2011-2273245, Opinion and Order entered February 20, 2013.  In Maisch, the Commission directed PECO to work with BCS to determine whether PECO’s bill format should be changed to include the full amount that the customer owes upon failing to comply with a payment agreement.  In Christmas, a later case, the Commission acknowledged that PECO had worked with BCS to develop a billing format which complies with the Commission’s “plain language” policy statement on billing.  See, 52 Pa. Code §69.251.

		In view of the Commission’s rulings in Maisch and Christmas, supra, I cannot conclude that PECO’s inclusion of the entire payment agreement balance on the bill as it was originally billed, rather than just the amount to reinstate the payment agreement, is unreasonable.  Thus, PECO has sufficiently rebutted Complainant’s case of unreasonable billing format, and, as Complainant has not met his burden of proof, his Complaint in this regard will be denied.

Conclusion

		Complainant has not met his burden of proof on either of his two issues and therefore, in accordance with 66 Pa. C.S. §332(a), his Complaint will be denied.
		
CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §§102, 701, 1501.

		2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).
		
		3.	To satisfy his burden of proof, Complainant must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).

		4.	Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		5.	The Commission previously directed PECO to work with BCS to determine whether PECO’s bill format should be changed to include the full amount that the customer owes upon failing to comply with a payment agreement.  Laura Maisch v. PECO Energy Company, Docket No. C-2009-2118649, Opinion and Order entered May 26, 2011.

		6.	PECO has worked with BCS to develop a billing format which complies with the Commission’s “plain language” policy statement on billing.  Sue Christmas v. PECO Energy Company, Docket No. F-2011-2273245, Opinion and Order entered February 20, 2013; see also, 52 Pa. Code §69.251.

		7.	Complainant failed to establish that the utility violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.

		8.	Complainant failed to meet his burden of proof and his Complaint is properly denied.  66 Pa. C.S. §332(a).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Formal Complaint of Moses Hoggard against PECO Energy Company at Docket No. F-2013-2352684 is denied.

[bookmark: _GoBack]		2.	That the case at Docket No. F-2013-2352684 is marked closed.


Date:	September 4, 2013				__________/s/____________________
							Kandace F. Melillo
							Administrative Law Judge

12
