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HISTORY OF THE PROCEEDING



This decision dismisses the formal Complaint filed by Johnny King (Complainant or Mr. King) against Philadelphia Gas Works (Respondent or Company or PGW), for failure to prosecute his case.


The Complaint was filed on April 30, 2012 and seeks relief from a PGW bill seeking payment for previously unbilled services, or a make-up bill.  The Verification and Signature section was signed by Mr. King and Harriet Thompson, Mr. King’s sister-in-law. 


On or about June 5, 2012, Respondent filed an Answer denying all major allegations of the Complaint.  The Answer further states that after removing Complainant’s old meter, PGW became aware that the ERT (remote meter reading device) had not logged all of the usage that was directly recorded on the meter itself and subsequently issued a make-up bill as allowed by law. 


On June 27, 2012, a notice was mailed to all parties advising them that a hearing would be held on August 27, 2012 at 10:00 a.m.  A prehearing order also containing the date, time and location of the hearing was mailed to all parties on June 29, 2012.  The order also advised parties to appear 15 minutes before the scheduled hearing, or by 9:45 a.m.  Also stated in the prehearing order was the following:
Pursuant to 52 Pa. Code §§1.21 & 1.22, you may represent yourself, if you are an individual, or you may have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, limited liability company, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa. Code §1.24(b).

and 

A request for a change of the scheduled hearing date must state the agreement or opposition of other parties, and must be submitted in writing no later than five (5) business days prior to the hearing.  



The hearing began as scheduled on August 27, 2012.  Laureto Farinas, Esq. appeared on behalf of PGW, along with a witness.  Ms. Thompson appeared with her husband.  Mr. King was not present.  Ms. Thompson stated that she was representing Mr. King.  PGW objected to her acting on Mr. King’s behalf. 

The representation requirements of 52 Pa. Code Sections 1.21 and 1.22 contained in the prehearing order were explained to Ms. Thompson, who is not an attorney, and the matter was converted to a prehearing conference.  Ms. Thompson was also informed that Mr. King must be present at the next proceedings.  (Tr. 8/27/12 at 4-5). 


On August 28, 2012, a notice was mailed to all parties and informed them that a hearing would be held on October 12, 2012.  It contained the following information:

Individuals representing themselves do not need to be represented by an attorney.  All others (corporation, partnership, association, trust or governmental agency or subdivision) must be represented by an attorney.  An attorney representing you should file a Notice of Appearance before the scheduled hearing date.



On October 3, 2012, Ms. Thompson requested a continuance because she had broken her foot and would be unable to attend the October 12, 2012 hearing.  As PGW did not object and Ms. Thompson was a possible witness for the Complainant, a continuance was granted.  On October 11, 2012, a Hearing Notice was mailed to all parties informing them that a hearing would be held on November 28, 2012 at 10:00 a.m.  

Administrative Law Judge Fordham presided over the November 28 hearing because the undersigned was on jury duty that week.  The Complainant was not there.  Attorney Farinas offered a copy of a letter from Ms. Thompson dated November 25, 2012.  In the letter, she stated that due to the extent of her injury, she had several medical appointments that week and could not appear for the hearing.  PGW objected to yet another continuance, noting that there was no indication that any of her medical appointments were at the same time as the hearing and that the matter was already continued three times. 



Attached to Ms. Thompson’s November 25, 2012 letter were a “letter of authorization” and a copy of the Complainant’s State Identification Card.  These documents were ostensibly to show that Ms. Thompson was authorized to represent the Complainant, and act in his stead, during these proceedings.  Counsel for PGW objected to the documents as insufficient to authorize Ms. Thompson to represent and act for the Complainant. 

Attorney Farinas also averred that he and other PGW employees had attempted to contact Mr. King directly and that they were not able to speak with Mr. King when they called his home.  Mr. Farinas was told by Ms. Thompson that Complainant was at work.  A PGW Senior Customer Service Review Officer, Anne Marie Cromley, was told that Complainant was too old and does not understand the nature of the bill.  (Tr. 11/28/12 at 9-11).  Attorney Farinas also stated that although Ms. Thompson and her husband said that they lived at the same address as Complainant, when asked, they both declined becoming customers of record.  (Tr. 11/28/12 at 9). 


The matter was taken under advisement. 


A further hearing was set for August 20, 2013 at 10:00 before the undersigned.  Attorney Farinas appeared for the hearing along with a witness.  The Complainant was absent.  After waiting until approximately 10:30 a.m., the undersigned placed the procedural history on the record.  PGW then moved that the matter be dismissed for failure to prosecute.  That motion was granted pending a written decision. 


The hearing was then adjourned.  The undersigned was later informed that Ms. Thompson had just arrived for the hearing and, contrary to the instructions given, did not bring the Complainant.  Mr. King was not present and would not appear for the hearing.  The hearing was not resumed. 



The record closed on August 20, 2013. 

FINDINGS OF FACT
1. The Complainant is Johnny King, who receives service at the address indicated on the Complaint, 167 East Herman Street, Philadelphia, Pennsylvania. 
2. The Respondent is PGW, a jurisdictional public utility providing gas utility services in the City of Philadelphia, Commonwealth of Pennsylvania.
3. Complainant is the customer of record for the account at issue. 
4. Mr. King’s Complaint against PGW was filed on or about April 30, 2012.
5. The Verification and Signature section of the Complaint was signed by Ms. Harriet Thompson and the Complainant, Mr. King. 
6. Ms. Thompson is Complainant’s sister-in-law. 
7. The Philadelphia Office of Property Assessment records show that the service address owner is Johnny King.
8. Ms. Thompson does not have an ownership interest in the property or power of attorney
 to act on behalf of the Complainant. 
9. A hearing was set for August 27, 2012 at 10:00 a.m.
10. The prehearing order informed Complainant that he could represent himself or be represented by an attorney.  The prehearing order also stated that:
THE COMPLAINT WILL BE DISMISSED IF THE CUSTOMER FAILS TO PARTICIPATE IN THE HEARING AND PRESENT EVIDENCE IN SUPPORT OF THE COMPLAINT.

and
Unless you are an attorney, you may not represent someone else.

11. Complainant did not appear for the hearing.
12. Ms. Thompson arrived with her husband and stated that she was representing the Complainant.
13. Ms. Thompson is not an attorney and is not a customer of record. 
14. Although Ms. Thompson stated that she and her husband resided at the same residence as the Complainant, when asked by PGW to become customers of record, both she and her husband declined.  (Tr. 11/28/12 at 9).
15. Ms. Thompson was informed that the proceedings could not go forward without the Complainant and that Mr. King must be present at the next hearing.  (Tr. 8/27/12 at 4-5).
16. A new hearing was scheduled for October 12, 2012.
17. Prior to the hearing, Ms. Thompson, a potential witness for the Complainant, requested a continuance because she had broken her foot and could not appear; the hearing was continued.
18. The new hearing convened on November 28, 2012, with Judge Fordham presiding. 
19. Neither Complainant nor Ms. Thompson appeared for the hearing. 
20. PGW representatives trying to reach Complainant by telephone prior to the hearing were given various reasons as to why they could not speak with him, including that he was “at work” and that he was “too old.” 
21. The prehearing order sent to Complainant stated that any request for change of a scheduled hearing date must be submitted in writing no later than five (5) business days prior to the hearing. 
22. In a letter dated November 25, 2012, three days before the hearing, Ms. Thompson stated that she could not appear for the hearing because she had several medical appointments. 
23. Attached to the November 25 letter were two documents:  a “Letter of Authorization” and a copy of Complainant’s State Identification card. 
24. The “Letter of Authorization” submitted by Ms. Thompson:  1) was addressed to Chase Home Finance and dated November 10, 2010; 2) has a sentence and the address of the Complainant redacted; and 3) limits Ms. Thompson’s authority to “until the duration of the loan on said property.”
25. On the copy of Complainant’s identification card submitted by Ms. Thompson, the date of birth was redacted.
26. A notice was mailed to all parties informing them that a further hearing would be held on August 20, 2013 at 10:00 a.m.
27. PGW Attorney Farinas and a witness appeared in the courtroom at 10:00 a.m. on August 20, 2013, as scheduled; the Complainant did not appear.  
28. After waiting until approximately 10:30 a.m., the hearing began.
29. Counsel for PGW asked that the matter be dismissed for failure to prosecute. 
30. PGW representatives and the court reporter were dismissed and the matter adjourned; the undersigned left the courtroom and returned to the office. 
31. Subsequently, Ms. Thompson called the office and stated that she had just arrived.
32. Complainant was not present and would not appear for the hearing. 
33. Neither the hearing notices nor prehearing order sent to Complainant were returned as undeliverable. 
DISCUSSION


As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof. 66 Pa. C.S. § 332(a).  To satisfy this burden, a complainant must show that the subject utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Electric Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence. Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).


The Public Utility Commission and other administrative agencies are required to provide due process to the parties appearing before them.  When the parties are afforded notice and the opportunity to appear and be heard, this requirement is satisfied.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Setner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Opinion and Order entered October 25, 1993.


Notice of the hearing time, date and location mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994). 

52 Pa. Code §§ 1.21, 1.22 and 1.23 address representation before the Commission.  Section 1.23 clearly states:

Other representation prohibited at hearings; 
   (a) Persons may not be represented at a hearing before the Commission or a presiding officer except as stated in § 1.21 or § 1.22 (relating to appearance; and appearance by attorney or certified legal intern).
§ 1.23.  Sections 1.21 and 1.22 provide that a person may represent themselves before the Commission or may be represented by an attorney or certified legal intern. 



This matter will be dismissed for failure to prosecute.  Mr. King, who is the Complainant and customer of record, appeared for none of the proceedings.  Ms. Thompson apparently prepared the Complaint with and on behalf of the Complainant; however, she is not an attorney or certified legal intern and is not otherwise authorized to represent the Complainant at a hearing. 

Although Ms. Thompson stated that she and her husband lived with Mr. King, when they were asked whether they wanted to become customers of record, they declined.  The Complaint filed concerns Mr. King’s account with PGW and is filed in his name, not that of Ms. Thompson.

Given the circumstances, it is dubious at best that Ms. Thompson is authorized to represent the Complainant.  Ms. Thompson does not have a power of attorney for the Complainant.  PGW representatives were given various reasons as to why they could not speak directly with Mr. King.  The irregularity of the redacted documents submitted by Ms. Thompson inspires further caution.  Moreover, the prehearing order and the instructions given at the first hearing were clear:  Mr. King must be present and only an attorney or certified intern may represent someone else. 


Complainant has waived the opportunity to participate in the hearing by failing to appear.  By failing to participate in the hearing, Complainant has not met his burden of proof.  52 Pa. Code § 5.245; Jefferson v. UGI Utilities, Inc., LLC, Docket No. Z-00269892 (Order entered December 26, 1995).  


Respondent’s request to dismiss the matter for failure to prosecute will be granted.  This matter will be dismissed without prejudice.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.


2.
Complainant has the burden of proof.  66 Pa. C.S. § 332(a).


3.
Complainant had notice of the hearing.  Chartiers Industrial, supra.


4.
By failing to appear to prosecute the complaint, Complainant has failed to sustain his burden of proof.


5.
Complainant's Complaint is dismissed for lack of prosecution, without prejudice.  52 Pa. Code § 5.245.
ORDER


THEREFORE,


IT IS ORDERED:


1.
That the motion of Philadelphia Gas Works to dismiss the Complaint of Johnny King at Docket No. C-2012-2304507 is granted.


2.
That the Formal Complaint filed by Johnny King against Philadelphia Gas Works at Docket No. C-2012-2304507 is dismissed without prejudice for failure to prosecute.


3.
That the case at Docket No. C-2012-2304507 is marked closed.
Date:      August 26, 2013   





/s/











Darlene R. Davis Heep








Administrative Law Judge 

� 	See 20 Pa.C.S. § 5601, which, inter alia, states:  A power of attorney shall be signed and dated by the principal by signature or mark, or by another on behalf of and at the direction of the principal.  If the power of attorney is executed by mark or by another individual, then it shall be witnessed by two individuals, each of whom is 18 years of age or older.  A witness shall not be the individual who signed the power of attorney on behalf of and at the direction of the principal.
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