BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Marcus Williams
:


:


v.
:
F-2013-2366829


:

PECO Energy Company
:

INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
This Initial Decision grants the complainant’s Petition to Withdraw his Complaint.

On May 28, 2013, Marcus Williams (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant checked-off boxes indicating that the utility is threatening to shut off his service, and that he would like a payment agreement.  As relief, the complainant requested the following:

I’d like to be place (sic) on a payment arrangement for my bill.  When I last spoke to someone with PECO the amount was too much for me to start agreement.  At the time, I was ask (sic) to pay about $900.00 to get back on a plan.  I’ve recently been paying my bill on time.  I’d like to have the bill increased to an amount that I can pay my bill and pay the past due at the same time.  It would be more difficult to get caught up on my bill if I have to pay a large deposit.  Please let me know if you can help me.  Thank you.



On June 12, 2013, respondent filed an Answer and New Matter.  In its Answer, PECO denied all material allegations of fact and conclusions of law in the Complaint.  As New Matter, PECO explained that the Commission previously granted the complainant a payment agreement on an outstanding balance of $842.53.  PECO maintained that the complainant is not entitled to another payment agreement pursuant to 66 Pa.C.S.A. § 1405(d).  Respondent endorsed its Answer and New Matter with a Notice to Plead.  Complainant’s response to respondent’s New Matter was due not later than July 2, 2013.  Complainant did not file a response to PECO’s New Matter.



By Hearing Notice dated June 26, 2013, a hearing was scheduled for August 22, 2013 at 9:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on June 27, 2013.  The Prehearing Order directed the parties to comply with various procedural requirements.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on August 22, 2013.  The complainant appeared pro se.  Respondent appeared and was represented by Michael Swerling, Esq.  Respondent also had a witness present and available to testify.  


During the hearing, the complainant stated on the record that he wanted to withdraw his Complaint.  Complainant also provided a written statement indicating his intent to withdraw his Complaint.  Mr. Swerling stated on the record that PECO has no objection to complainant’s withdrawal of his Complaint.  


The record was closed on August 27, 2013, the date the complainant’s request to withdraw was filed with the Secretary’s Bureau.  For the reasons set forth below, I will grant the complainant’s request to withdraw his Complaint.
FINDINGS OF FACT

1. The complainant in this case is Marcus Williams.

2. The respondent in this proceeding is PECO Energy Company.
3. On May 28, 2013, the complainant filed a formal Complaint against PECO. In the Complaint, the complainant checked-off boxes indicating that the utility is threatening to shut off his service, and that he would like a payment agreement.
4. On June 12, 2013, respondent filed an Answer and New Matter.  In its Answer, PECO denied all material allegations of fact and conclusions of law in the Complaint.  As New Matter, PECO explained that the Commission previously granted the complainant a payment agreement on an outstanding balance of $842.53.  PECO maintained that the complainant is not entitled to another payment agreement pursuant to 66 Pa.C.S.A. § 1405(d).
5. The complainant did not file a response to PECO’s New Matter.

6. By Hearing Notice dated June 26, 2013, a hearing was scheduled for August 22, 2013 at 9:00 a.m.
7. During the hearing on August 22, 2013, the complainant submitted a written request to withdraw his complaint against PECO Energy Company.

8. During the hearing on August 22, 2013, counsel for PECO stated on the record that PECO has no objection to the complainant’s request to withdraw his Complaint.
DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa. Code § 5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa. Code § 5.94(a) allows withdrawal of pleadings by filing, with the Commission and service to parties, a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.  For purposes of this decision, the complainant’s written request to withdraw his Complaint will be treated as a Petition for Leave to Withdraw.  

Mr. Williams’ August 22, 2013 Petition does not comply with the procedures set out at 52 Pa.Code § 5.94 for withdrawing a complaint in that it was not filed with the Commission’s Secretary.  However, the regulation at 52 Pa.Code § 1.2(a) provides that the presiding officer or the Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Since PECO already indicated that it does not oppose the complainant’s request to withdraw his Complaint, and also because I forwarded the complainant’s Petition to the Commission’s Secretary for filing, this procedural error may be disregarded.   

The complainant has indicated that he wants to withdraw his Complaint against PECO.  PECO has indicated that it does not oppose the complainant’s request to withdraw his Complaint.  Under these circumstances, granting the complainant’s request to withdraw his Complaint is clearly in the public interest because doing so eliminates the need for litigation and saves the parties the costs in additional time and money they would otherwise incur litigating the case.  Accordingly, the complainant’s request to withdraw his Complaint is granted.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. The Commission’s Rules of Practice and Procedure at 52 Pa.Code §5.94 permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.

3. In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the complainant’s Petition for Leave to Withdraw his Complaint filed at Docket No. F-2013-2366829 is granted;
2. That the Compliant of Marcus Williams filed May 28, 2013 at Docket No. F-2013-2366829, is withdrawn; and
3. That the Secretary’s Bureau shall mark Docket No. F-2013-2366829 as closed.
Date:
  September 6, 2013  

/s/







Christopher P. Pell 


Administrative Law Judge
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