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Marcia Shapiro							                 F-2012-2318535

	v.

Philadelphia Gas Works        				


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued on May 10, 2013, in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. 
§ 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order.   



History of the Proceeding

On July 30, 2012, Marcia Shapiro (Complainant) filed a Formal Complaint (Complaint) against Philadelphia Gas Works (PGW), alleging that she should not be responsible for paying for gas from January 2, 2012 to January 22, 2012, because she reported a gas smell and the PGW investigator failed to tag the water heater until January 22, 2012.  The Complainant averred that she did not turn on the heat, because she was worried about the gas smell, and it was an unusually warm winter.  Complaint at 5.[footnoteRef:1]     [1: 	 	This Complaint is a timely appeal of an informal decision of the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2941578.  ] 


		On September 4, 2012, PGW filed an Answer, denying the material allegations of the Complaint.  PGW admitted that it inspected the Complainant’s residence on January 2, 2012, but did not find a leak.  PGW admitted that, on January 22, 2012, it found a leaking gas valve on the automatic water heater and a fuel line leak after the shut off valve for the automatic water heater.  PGW stated that it turned off the gas to the water heater at the valve and instructed the Complainant to contact a contractor.  Answer at 1.  PGW also stated that it cancelled the original bill for $314.74 and issued an adjusted bill to the Complainant for $181.58 for usage from December 12, 2011, to February 13, 2012.  Id. at 2.  

		A hearing was held on March 6, 2013.  PGW was represented by counsel, who presented the testimony of one witness who sponsored five exhibits.  The Complainant appeared pro se and presented four exhibits.  The hearing generated a transcript of fifty-eight pages.  The record closed on April 25, 2013.  

In the Initial Decision, issued on May 10, 2013, the ALJ sustained the Complaint insofar as the Complaint sought removal of the $181.58 from the balance of the Complainant’s account.  I.D. at 18.   

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied the burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The ALJ made twenty-seven Findings of Fact and reached thirteen Conclusions of Law.  I.D. at 2-6, 16-18.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

	Additionally, we note that any issue or argument that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

		In the Initial Decision, ALJ Colwell sustained the Complaint insofar as it sought to have $181.58 removed from the Complainant’s account.  The ALJ stated that, in addition to incorrect billing during the disputed time period, the bills issued during the latter half of 2011 were inaccurate due to what PGW described as a “system problem.”  I.D. at 10.  The ALJ also stated that PGW was unable to explain the system problem or to provide evidence to support a finding that its billing of $181.58 was accurate.  The ALJ determined that the customer could not be expected to pay the unsubstantiated bill.  Id. at 12.   

ALJ Colwell engaged in an analysis of the Commission’s Policy Statement at 52 Pa. Code § 69.1201, which sets forth ten factors that the Commission may consider in evaluating whether a civil penalty for violating a Commission order, regulation or statute is appropriate.  Id. at 14 n.2.  She noted that, under the civil penalty analysis historically used for all Pennsylvania utilities, except PGW, the result would be the assessment of a $1,000 civil penalty.  Id. at 14.  Nevertheless, based on a line of caselaw reflecting the Commission’s policy of not assessing civil penalties against PGW, ALJ Colwell did not assess a civil penalty in this case.  Id. at 15.          

We agree with the ALJ’s analysis that a civil penalty of $1,000 is the appropriate sanction for the unexplained billing errors in this proceeding and find that such civil penalty should be imposed.  We note that, beginning in 2008, due to PGW’s unique position as a utility owned by the City of Philadelphia (City) that has no shareholders, combined with PGW’s precarious financial position at that time, the Commission chose to handle violations in a manner that would preserve PGW’s financial viability.  By not levying penalties against PGW, the Commission also shielded PGW’s ratepayers/Philadelphia’s taxpayers from an additional financial obligation on top of those they already faced (e.g., a mandatory $18 million annual payment to the City, high customer assistance program (CAP) cost burden, frequent base rate cases, etc.).  PGW is no longer in the crisis mode that it was in back in 2008.  Accordingly, the Commission will no longer abstain from levying civil penalties against PGW.  In this case, we shall modify the ALJ’s Initial Decision in order to assess a $1,000 civil penalty against PGW. 
   
Conclusion

		Based on our review of the record and the applicable law, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued May 10, 2013, is modified, consistent with this Opinion and Order.

2.	That, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, within thirty (30) days of receipt of the Commission’s final Opinion and Order, Philadelphia Gas Works shall pay a civil penalty in the amount of $1,000.  Said check or money order shall be made payable to “Commonwealth of Pennsylvania” and sent to:
Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265

3.	That a copy of this Opinion and Order be served upon the Financial and Assessment Chief, Office of Administrative Services.

4.	That the Secretary’s Bureau shall mark this proceeding closed upon payment of the penalty.

[image: ]		 					BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  August 15, 2013    
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