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HISTORY OF THE PROCEEDING

On or about July 9, 2010, Peter Coppola (“Complainant”)
 filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant alleged that there were incorrect charges on the electric bill for 2848 S. 17th Street, 1st Floor, Philadelphia, Pennsylvania 19145 (“service address”).  Complainant also provided information that numerous times he requested the meter to be changed.  PECO finally changed the meter and subsequently requested a security deposit in the amount of $1,500 for frequent late payments of amounts due.  Complainant also questioned the lack of communication from the serviceman from PECO that changed the meter.  

On July 29, 2010, Tishekia Williams, Esquire, counsel for PECO, filed an Answer to the Complaint stating that the ratepayer is a commercial customer receiving electric service as A&S Deli at the service address.  Respondent stated that Complainant was responsible for an outstanding balance which included $350 due as a revenue protection meter tampering fee.  On March 9, 2010, PECO conducted a field investigation and discovered evidence of meter tampering at the service address.  The PECO technician made repairs and installed a new meter.  On April 14, 2010, PECO billed the Complainant $350 as a tampering investigation fee and back-billed the account from April 2, 2008, through March 9, 2009, based upon actual readings from the new meter.  The total back-billed amount was $5,271.36.  On April 29, 2010, PECO verified that the new meter was operating properly.  PECO requested that the Complaint be dismissed.

A Hearing Notice dated November 4, 2010, scheduled an Initial Hearing for Tuesday, January 4, 2011.  The Hearing Notice also indicated the presiding officer as Administrative Law Judge (“ALJ”) Angela T. Jones.  The undersigned ALJ issued a Prehearing Order dated November 10, 2010, which, among other things, stated that Complainant must be represented by counsel because the ratepayer of record is a commercial entity.  The undersigned ALJ directed that a Notice of Appearance be filed with the Commission no later than December 28, 2010, as sufficient evidence that Complainant was appropriately represented by counsel.  

fillin "Time" \d ""By telephone call on December 30, 2010, Mr. Coppola, Complainant, requested that this matter be rescheduled.  More specifically Mr. Coppola stated that he had death in the family.  Mr. Coppola represented that he contacted counsel for PECO, Ms. Williams, who did not oppose the request. 

By Order dated December 30, 2010, the undersigned ALJ granted the requested continuance.  However, the undersigned noted that the Complainant was directed to provide evidence of an attorney to represent A&S Deli by December 28, 2010, and the undersigned ALJ had not received such evidence.  The undersigned gave Complainant a new deadline to provide evidence of counsel no later than January 14, 2011.  The undersigned cautioned the Complainant that failure to provide said evidence may be detrimental to the Complainant’s interests.  A Hearing Cancellation and Reschedule Notice dated January 3, 2011, rescheduled the Initial Hearing for Friday, February 4, 2011.  

On February 4, 2011, the Initial Hearing convened as scheduled.  Complainant was present with the intent to represent A&S Deli.  Ms. Williams was present representing PECO and was accompanied by three witnesses.

The undersigned asked if the Complainant received the Prehearing Orders dated November 10, 2010 and December 30, 2010.  Complainant confirmed that he did receive the Orders.  Complainant confirmed that he was not an attorney and stated that he is just a small business and cannot afford an attorney.  Complainant admitted that he did not carefully read the Prehearing Orders mentioned and requested a continuance.  PECO opposed the continuance request as they were prepared to proceed with the evidentiary hearing.  The continuance request was denied.  Complainant pleaded that he was not knowledgeable of the proceedings before the Commission and was unaware that they were formal.  Complainant apologized to the undersigned, the Commission and PECO for not being more diligent in this proceeding.  The undersigned stated that the proceeding was adjourned and a written decision would be issued subsequently.   

In the afternoon of February 4, 2011, subsequent to the Initial Hearing, Complainant sent by facsimile correspondence that requested reconsideration of the continuance request because, “I felt they were suing me as an individual not my business.”  The Complainant confirmed in the request that he failed to fully read the Prehearing Orders noted by the undersigned above.  The undersigned sent the reconsideration request to opposing counsel and the Commission’s Secretary’s Bureau as part of the record for this proceeding.  The undersigned issued an Initial Decision dated February 8, 2011, which denied the requested continuance and dismissed the proceeding for failure to comply with the November 10, 2010 and December 30, 2010 Orders.

On March 17, 2011, the Commission received Exceptions filed by Mr. Coppola to the Initial Decision.  The Exception challenged a fact finding of the undersigned ALJ.  The Exception highlighted that the billing for electric service was in the name of Mr. Coppola, he is the customer of record and that A&S Deli is an entity that does not exist.  The Exception stated that Mr. Coppola is responsible for any deficiency for electric service received.

By Opinion and Order entered October 14, 2011, the Commission modified the Initial Decision.  The Commission noted its concern that the ALJ issued her orders which relied on PECO’s assertions in its pleadings that a commercial entity received electric service and therefore Mr. Coppola was billed at the commercial rate.  Coppola v. PECO Energy Company, Opinion and Order, Docket No. C-2010-2186754, entered October 14, 2011, at 6.  However, the Commission expressed that Mr. Coppola had the opportunity to dispute that A&S Deli was the customer of record, but chose not to at both the prehearing and the hearing phases of the proceeding.  Id. Furthermore, the Commission noted, 

Pennsylvania Department of State’s records indicate that A&S Deli is a fictitious name owned by ELCO Corporation, of which Peter Coppola is the President.  We find that ELCO Corporation d/b/a A&S Deli is the proper Complainant in this case.

Id.  The modification was that Mr. Coppola was not the Complainant in the proceeding, ELCO Corporation d/b/a A&S Deli was the Complainant.  The Commission refused to consider the Exceptions filed in the proceeding.  Id at 8.  The Commission dismissed the formal Complaint that was filed by Peter Coppola and denied the continuance request filed by Peter Coppola on February 4, 2011.  Id at 9, ordering paragraphs 3 and 4.
Peter Coppola appealed the Commission Opinion and Order to Commonwealth Court.  By Order dated April 27, 2012, the Commonwealth Court remanded the matter back to the Commission on the Commission’s motion.  Coppola v. Pa. P.U.C., No. 2124 C.D. 2011, April 27, 2012.
A Hearing On Remand Notice dated June 14, 2012, notified the parties of a Further Hearing On Remand scheduled for Tuesday, August 21, 2012, at 10 a.m.  This Notice indicated that the remanded case was re-assigned to ALJ Jones.  

By facsimile received June 18, 2012, Shawane L. Lee, Esquire, entered her appearance in this matter as counsel on behalf of PECO.

By a Prehearing Order On Remand, dated June 20, 2012, the undersigned ALJ provided procedural rules and guidelines for the proceeding and emphasized the following:

(1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date;

(2) the request for a hearing change is to be in writing and sent to all parties of record; and 

(3) a caution that Complainant may lose the case if the Complainant does not take part in the hearing and present evidence on the issues raised. 

By letter received by the undersigned ALJ on July 16, 2012, Joseph P. Capone, Esquire, represented that he was retained to represent the Complainant in this remanded proceeding.  Counsel for the Complainant joined by PECO’s counsel requested that the August 21, 2012, remanded hearing be rescheduled.  Counsel for the Complainant stated that he would be on vacation and would appreciate the courtesy of the rescheduled remanded hearing be in October 2012.

By Prehearing Order dated July 19, 2012, the requested continuance for the remanded proceeding was granted.  

By Cancellation and Rescheduling Notice dated July 24, 2012, the further hearing on remand was rescheduled for October 15, 2012.  

By letter dated October 12, 2012, sent by facsimile, counsel for the Complainant requested that the October remanded hearing be rescheduled because Complainant’s counsel was recuperating from spinal surgery performed on October 8, 2012, and was bedridden for two weeks after the surgery.  Complainant’s counsel represented that PECO’s counsel did not oppose the continuance request.

By Prehearing Order dated October 15, 2012, the requested continuance for the remanded proceeding was granted.
  

By Cancellation and Rescheduling Notice dated October 15, 2012, the further hearing on remand was rescheduled for December 10, 2012.   

By letter sent at 4:21 p.m. by facsimile on December 7, 2012, counsel for the Complainant stated that he had a conflict with the scheduled December 10, 2012, remanded evidentiary hearing.  Counsel revealed that he was to commence a federal criminal matter of U.S. v. Hakeem Paris before the Honorable Mary A. McLaughlin on the morning of Monday, December 10, 2012.  Counsel for the Complainant requested a continuance and noted that opposing counsel would address the matter separately.  Counsel for the Complainant provided the contact telephone number of Judge McLaughlin.  

On the morning of December 10, 2012, the undersigned ALJ called Judge McLaughlin at the contact number provided.  The undersigned ALJ was told that Mr. Capone was to appear on the morning of December 10, 2012, on behalf of Hakeem Paris.  Furthermore, the ALJ was told that Mr. Capone entered his appearance on behalf of Hakeem Paris on April 13, 2011, and the December 10, 2012, matter in federal court was scheduled in September 2012.
  

On the morning of December 10, 2012, but prior to the scheduled remanded Further Hearing, the undersigned ALJ received from PECO’s counsel by facsimile a letter noting PECO’s intent to object to the continuance requested by the Complainant.  The remanded Further Hearing convened as scheduled.  Ms. Lee appeared accompanied by one witness.  Neither Complainant nor Complainant’s counsel appeared at the hearing.  PECO’s counsel tendered its objection to the continuance and also tendered a motion to dismiss the Complaint for failure to prosecute.  PECO Exhibit 1.
  I stated that I would rule on the motions tendered in writing.  The remanded proceeding was adjourned.  

Section 5.103 of Title 52 of the Pennsylvania Code states, 
§ 5.103. Motions.

 (a)  Scope and content. A request may be made by motion for relief desired, except as may be otherwise expressly provided in this chapter and Chapters 1 and 3 (relating to rules of administrative practice and procedure; and special provisions). A motion must set forth the ruling or relief sought, and state the grounds therefor and the statutory or other authority upon which it relies. 

 (b)  Presentation of motions. A motion may be made in writing at any time, and a motion made during a hearing may be stated orally upon the record, or the presiding officer may require that an oral motion be reduced to writing and filed separately. Written motions must contain a notice which states that a responsive pleading shall be filed within 20 days of the date of service of the motion. 

 (c)  Response to motions. A party has 20 days from the date of service within which to answer or object to a motion, unless the period of time is otherwise fixed by the Commission or the presiding officer. 

 (d)  Rulings on motions. 

   (1)  The presiding officer is authorized to rule and will rule upon motions: 

     (i)   Not formerly acted upon by the Commission prior to the commencement of the hearing where an immediate ruling is essential in order to proceed with the hearing. 

     (ii)   Filed or made after the commencement of the hearing and prior to the submission of a decision in the proceeding. 

   (2)  A motion made during the course of hearing, which if granted would otherwise dispose of parties’ rights, should be acted upon by the presiding officer prior to taking further testimony if, in the opinion of the presiding officer, the action is warranted. 

   (3)  If a motion involves a question of jurisdiction, the establishment of a prima facie case or standing, the presiding officer may render a final determination with regard to a motion prior to the termination of hearings by issuing an initial or recommended decision. 

52 Pa.Code § 5.103.  Pursuant to 52 Pa.Code § 5.103(c), Complainant’s answer to the PECO motion to dismiss the Complaint was due on December 31, 2012.
  To date, the Complainant has not filed an answer to the PECO motion to dismiss.
This matter is ripe for decision.

FINDINGS OF FACT
1. Complainant is ELCO Corporation doing business as A&S Deli.  Peter Coppola is the President of ELCO Corporation.

2. Mr. Joseph P Capone, Esquire, was retained by Peter Coppola as the attorney for the Complainant in this remanded proceeding.
3. On July 9, 2010, Complainant filed a Complaint with the Commission against PECO which alleged incorrect charges for the electric service provided by PECO at 2848 S. 17th Street, 1st Floor, Philadelphia, Pennsylvania 19145 (“service address”).   

4. Respondent, PECO Energy Company, filed its Answer to this Complaint on July 29, 2010.

5. By Opinion and Order entered October 14, 2011, the Commission decided against the Complainant.

6. Complainant appealed to the Commonwealth Court of Pennsylvania.

7. The Commonwealth Court granted the Commission’s motion to remand the proceeding back to the Commission by Order dated April 27, 2012.  Coppola v. Pa. P.U.C., No. 2124 C.D. 2011, April 27, 2012.

8. A Notice for Further Hearing On Remand dated June 14, 2012, scheduled this remanded proceeding for further hearing for August 21, 2012.  The Notice for Further Hearing on Remand was mailed to the Complainant and the Respondent. 

9. On June 18, 2012, a Notice of Appearance was filed by Shawane Lee Esquire, to represent PECO in the remanded proceeding.
10. By letter dated July 16, 2012, counsel for the Complainant requested a continuance for the remanded proceeding and requested that the remanded proceeding be rescheduled in October 2012.

11. The requested continuance was granted by Order dated July 19, 2012.

12. The remanded proceeding was rescheduled for October 15, 2012, for Further Hearing.

13. By letter dated October 12, 2012, counsel for the Complainant requested a continuance for the remanded proceeding.


14. By Order dated October 15, 2012, the continuance requested for the remanded proceeding was granted.

15. A Notice for Further Hearing on Remand dated October 15, 2012, scheduled the Further Hearing on Remand for December 10, 2012.  This Notice was sent to Complainant and Respondent.

16. None of the documents mailed to Complainant was returned to the Commission by the United States Postal Service as undeliverable.

17. Neither Complainant nor any counsel representing Complainant timely appeared at the scheduled Further Hearing on Remand on December 10, 2012.

18. Complainant did not settle, request a continuance or withdraw the Complaint.
DISCUSSION

In this Complaint, Complainant alleged that there were incorrect charges for electric service to the service address.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  

The issue in this proceeding is determined by whether the Complainant sustained its burden of proof.  By failing to participate in the hearing, Complainant was unable to meet this burden.

Complainant’s Motion for Continuance
Pursuant to 52 Pa.Code § 1.15(b), a request for a change of the scheduled hearing date must be submitted by motion in writing, filed no later than five (5) days prior to the hearing with the Commission.  The motion must state the facts upon which the request rests.  

Complainant requested the continuance by letter dated December 7, 2012, by facsimile that was received at 4:21 p.m. on Friday, December 7, 2012.  The next business day is Monday, December 10, 2012, the scheduled date of the Further Hearing on Remand.  Clearly, Complainant did not file the request within the length of time directed by Commission regulation.  

The undersigned ALJ has granted a continuance request when exigent circumstances are involved and thus, the length of time directed by Commission regulation has not been met.  In the circumstance here, Complainant informed the undersigned that counsel has a conflict with another proceeding in federal court on the same day the remanded proceeding is scheduled.  Respondent asserted that Complainant’s counsel is a partner in a two partner law firm.  PECO Objection to Complainant’s Motion for Continuance, at 1, ¶ 2.  PECO contended that Complainant’s counsel has the resources to assign his partner to cover the Commission’s remanded proceeding.    
More compelling is that the federal court docket that is alleged to conflict with the instant Commission remanded proceeding was scheduled on September 21, 2012 and counsel for the Complainant entered his appearance at the federal court docket on April 13, 2011.  Tr.  On Remand 15.  Based on the scheduling of the conflicting dockets, counsel for the Complainant should have known when the December 10, 2012, further hearing on remand was scheduled on October 15, 2012, that there was a conflict with the federal court docket.  For counsel to wait until the afternoon before the actual hearing date and not provide any rationale why he notified this Commission a business day before when he had knowledge of the conflict when the Commission remanded proceeding was first scheduled on October 15, 2012, is not reasonable.  In essence, counsel for the Complainant created the exigent circumstance by his failure to act timely.

The totality of the circumstances of the Complainant’s motion for a continuance by not following the Commission procedure and failing to provide a reasonable explanation of why the conflict that existed initially when scheduled was revealed to the Commission at the eleventh hour, fails to warrant granting the motion.      

Respondent’s Motion to Dismiss

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

Regarding the remanded proceeding, Hearing Notices were sent to the Complainant on the following dates:

(1) June 14, 2012, for a Further Hearing on Remand scheduled for August 21, 2012;

(2) July 24, 2012, for a Further Hearing on Remand scheduled for October 15, 2012; and

(3) October 15, 2012, for a Further Hearing on Remand scheduled for December 10, 2012.

Because Complainant responded to all three of these Notices, through the actions of the Complainant it is assumed that the mailed Notices were received.  The undersigned ALJ also sent the following Prehearing Orders to Complainant:

(1) Prehearing Order dated June 20, 2012, which provided procedural rules and guidelines for the remanded proceeding;

(2) Prehearing Order dated July 19, 2012, which granted Complainant’s requested continuance; and
(3) Prehearing Order dated October 15, 2012, which granted a second continuance requested by Complainant.

None of the above Hearing Notices or Prehearing Orders was returned to the Commission by the U.S. post office.  Complainant is deemed to have each of the six abovementioned documents, but critically, Complainant is deemed to have received the October 15, 2012, Further Hearing Notice.  



Complainant’s actions suggest that the Hearing Notice dated October 15, 2012, was received because Complainant requested a third continuance to the scheduled December 10, 2012, Further Hearing on Remand.  Complainant requested the continuance by letter dated December 7, 2012, by facsimile that was received at 4:21 p.m. on Friday, December 7, 2012.  The next business day was Monday, December 10, 2012, the scheduled date of the Further Hearing on Remand.  Complainant and Complainant’s counsel failed to appear at the scheduled Further Hearing on Remand.  While counsel for the Complainant tendered a motion for continuance, no ruling was made on the motion prior to the scheduled Further Hearing on Remand.


The Commission’s regulations address such a circumstance when a party fails to appear at a scheduled proceeding.  52 Pa.Code § 5.245 states,



§ 5.245. Failure to appear, proceed or maintain order in proceedings.

 (a)  After being notified, a party who fails to be represented at a scheduled conference or hearing in a proceeding will: 

   (1)  Be deemed to have waived the opportunity to participate in the conference or hearing. 

   (2)  Not be permitted thereafter to reopen the disposition of a matter accomplished at the conference or hearing. 

   (3)  Not be permitted to recall witnesses who were excused for further examination. 

 (b)  Subsection (a)(1)—(3) does not apply if the presiding officer determines that the failure to be represented was unavoidable and that the interests of the other parties and of the public would not be prejudiced by permitting the reopening or further examination. Counsel shall be expected to go forward with the examination of witnesses at the hearing under §  5.242 (relating to order of procedure), or as has been otherwise stipulated or has been directed by the presiding officer. 

 (c)  If the Commission or the presiding officer finds, after notice and opportunity for hearing, that the actions of a party, including an intervenor, in a proceeding obstruct the orderly conduct of the proceeding and are inimical to the public interest, the Commission or the presiding officer may take appropriate action, including dismissal of the complaint, application, or petition, if the action is that of complainant, applicant, or petitioner.

I do not find that the failure to participate in the scheduled Further Hearing on Remand scheduled for December 10, 2012, was unavoidable.  I do not find the need for further examination or the reopening of the record or that the public interest or interest of PECO will be prejudiced by so limiting the proceeding.  I find that the action of counsel for the Complainant shows a failure to diligently prosecute the Complaint.  Rather, the counsel for the Complainant has delayed the execution of the Complaint and thus, has wasted the time and resources of the undersigned ALJ and the opposing counsel.  
The record evidence supports a finding that Complainant had sufficient notice of the day, date and time of the scheduled Further Hearing on Remand.  Given that the Complainant did not receive a ruling on the motion for a continuance and thus, was obligated to appear at the scheduled Further Hearing on Remand, I find it reasonable to grant the motion of PECO.  The failure of Complainant to appear at this scheduled hearing is unexcused.  
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  Complainant waived the opportunity to participate in the hearing by failing to appear.  This case will be dismissed.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The Complainant had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion by Shawane L. Lee, Esquire on behalf of PECO Energy Company to dismiss the formal Complaint of Peter Coppola as President of ELCO Corporation d/b/a A&S Deli in the proceeding of Peter Coppola v. PECO Energy Company at Docket No. C-2010-2186754 is granted.

2.
That the formal Complaint filed by Peter Coppola as President of ELCO Corporation d/b/a A&S Deli against PECO Energy Company at Docket No. C-2010-2186754 is dismissed with prejudice for failure to prosecute.
3.
That the Secretary’s Bureau mark this matter closed.

Dated: March 13, 2013



/s/








Angela T. Jones






Administrative Law Judge
� 	Mr. Coppola signed the Complaint as the President but did not reveal the entity for which he held the office of President.  As the procedural history reveals the Complainant in this proceeding is ELCO Corporation d/b/a A&S Deli.


� 	Specifically stated in the Prehearing Order, “It is noted that Mr. Capone requested that this matter be rescheduled to a date in October when he requested his first continuance.  [citation omitted]  This is the second continuance request made by counsel for the Complainant.  The consequence of the continuance requests when granted is to delay the resolution of the formal complaint filed by the Complainant.  Nevertheless, it is compelling that opposing counsel does not contest the request.”  Coppola v. PECO Energy Company (Remanded), Prehearing Order #3, October 15, 2012, at 2.  Also, it is the counsel for the Complainant requesting the delay, not the Respondent.  Significantly, the Complainant is responsible for the delay of the resolution to this complaint. 


� 	Consequently, on October 12, 2012, when Complainant’s counsel requested his second continuance, he already knew about his obligation in representing Hakeem Paris in federal court.  Complainant certainly should have known of the conflict with his federal court matter when this remanded proceeding was rescheduled by Hearing Notice dated October 15, 2012.


� 	PECO Exhibit 1 was admitted as there was no one to object to its admittance. 


� 	Twenty days from December 10, 2012 is December 30, 2012; however, December 30, 2012 was a Sunday. Pursuant to 52 Pa.Code § 1.12(a), which states, 


§ 1.12. Computation of time.


 (a)  Except as otherwise provided by statute, in computing a period of time prescribed or allowed by this title or by statute, the day of the act, event or default after which the designated period of time begins to run is not included. The last day of the period is included, unless it is Saturday, Sunday or a legal holiday in this Commonwealth, in which event the period shall run until the end of the next day which is neither a Saturday, Sunday or holiday. A part-day holiday shall be considered as a holiday. Intermediate Saturdays, Sundays and legal holidays shall be included in the computation. 


the date the answer to the PECO motion to dismiss was due was the next business day after Sunday, December 30, 2012, which was Monday, December 31, 2012. 


� 	Complainant was determined to be ELCO Corporation d/b/a A&S Deli Coppola v. PECO Energy Company, Docket No. C-2010-2186754, Opinion and Order, entered October 14, 2011, at 1 note 1.
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