BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Michelle Impagliazzo




fillin "Complainant's name" \d "":








:


v.





:

C-2012-2336267








:

PECO Energy Company



:

INITIAL DECISION
Before

Darlene R. Davis Heep

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


This decision dismisses the formal Complaint filed by the Complainant, Michelle Impagliazzo, against the Respondent, PECO Energy Company, for failure to prosecute her case.


On November 21, 2012, Michelle Impagliazzo (Impagliazzo or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, the Company or Respondent).  In the Complaint, Complainant alleged that there is a reliability, safety or quality problem with the PECO utility service.  As relief, she requested an onsite inspection.


On or about December 12, 2012, Respondent filed an Answer (Answer) denying all major allegations of the Complaint.


On January 31, 2013, a Hearing Notice was mailed to all parties informing them that a hearing would be held in Philadelphia at 10:00 a.m. on February 27, 2013.  The Hearing Notice included the location and a Commission contact telephone number. 



On February 2, 2013, a Prehearing Order was mailed to all parties.  This order contained the time, date and location of the hearing on February 27, 2013.  It also advised Complainant to appear 15 minutes early, or by 9:45 a.m.  



On or about February 7, 2013, the Hearing Notice was returned to the Office of Administrative Law Judge (OALJ) in Harrisburg with a label stating "RETURN TO SENDER.”  The assigned OALJ scheduler called Complainant at the telephone number provided in the Complaint and left messages.  Complainant did not return the calls.  



PECO appeared for the hearing as scheduled, represented by Shawane Lee, Esq.  She was accompanied by a witness and prepared to proceed.  The Complainant was not present.


After waiting until about 10:10 a.m., Attorney Lee asked the court to dismiss the matter for failure to prosecute.  Complainant did not appear and did not contact the Commission at any time following the hearing.



The record closed on March 6, 2013. 

FINDINGS OF FACT


1.
The Complainant is Michelle Impagliazzo, who received service at the address indicated on the Complaint, 2609 Mole Street, Philadelphia, Pennsylvania 19145.



2.
The Respondent is PECO Energy Company, a jurisdictional public utility providing electric utility services in the Commonwealth of Pennsylvania.


3. 
On November 21, 2012, Complainant filed a formal Complaint with the Commission which alleged that there is a reliability, safety or quality problem with the PECO utility service.  As relief, she requested a payment agreement.


4. 
On or about December 12, 2012, Respondent filed an Answer to the Complaint denying all material allegations.


5. 
A hearing in this case was scheduled for 10:00 a.m. on February 27, 2013.



6. 
On January 31, 2013, all parties were mailed a Hearing Notice containing the time, date and location of the hearing. 



7. 
On February 2, 2013, all parties were mailed a Prehearing Order, which informed all parties of the date, time and location of the hearing and also stated:

A request for a change of the scheduled hearing date must state the agreement or opposition of other parties, and must be submitted in writing no later than five (5) business days prior to the hearing.  

and  

THE COMPLAINT WILL BE DISMISSED IF THE CUSTOMER FAILS TO PARTICIPATE IN THE HEARING AND PRESENT EVIDENCE IN SUPPORT OF THE COMPLAINT.



8. 
The Prehearing Order also advised the Complainant to appear at least 15 minutes before the scheduled hearing, or 9:45 a.m.



9. 
Both the Prehearing Order and the Hearing Notice were mailed to the address on the Complaint form.


10. 
The Hearing Notice was marked “Return to Sender” and delivered by the United States Postal Service to the OALJ Office in Harrisburg on February 7, 2013.



11.
The Prehearing Order was not returned.


12.
Mail regarding this matter that was sent to Complainant by PECO was also not returned. 



13.
A Commission employee and a PECO representative left voicemail messages at a number provided by Complainant to the Commission; Complainant did not reply to these messages.   



14. 
Complainant did not request a continuance or file a withdrawal.


15. 
The hearing began as scheduled and Respondent was present and prepared to proceed.


16. 
Complainant did not appear for the hearing and has not contacted the Commission.
DISCUSSION


Complainant alleged that there is a reliability, safety or quality problem with the PECO utility service.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a). 



To satisfy this burden, a complainant must show that the subject utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Electric Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence. Samuel J. Lansberry, Inc. v. PA Public Utility Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).


Notice of the time, date and location mailed to a party's last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994). 


The Public Utility Commission and other administrative agencies are required to provide due process to the parties appearing before them.  When the parties are afforded notice and the opportunity to appear and be heard, this requirement is satisfied.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Setner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Opinion and Order entered October 25, 1993.



By failing to participate in the hearing, Complainant was unable to meet the burden of proof.  No testimony or other evidence was presented to support Complainant’s claim. 



A Hearing Notice and a Prehearing Order were mailed to Complainant.  Although the Hearing Notice was returned, the Prehearing Order was not.  It is presumed that Complainant received notice of the time, date and location of the hearing which were set forth in the Prehearing Order.  That mail regarding this matter sent by PECO to the same address was not returned supports a finding that the Prehearing Order was sent to a valid address and was received by Complainant.  Complainant did not seek a continuance or otherwise contact the Commission.  Also, calls were made by Commission staff and PECO personnel to the telephone number provided by Complainant.  There was no reply to the messages left at that number. 


Consequently, Complainant waived the opportunity to participate in the hearing by failing to appear. 52 Pa. Code § 5.245; Jefferson v. Equitable Gas Company, LLC, Docket No. Z-00269892, (Order entered December 26, 1995).  Respondent’s request to dismiss the matter for failure to prosecute will be granted.
CONCLUSIONS OF LAW


1. 
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. § 701.


2. 
Complainant has the burden of proof. 66 Pa.  C.S. § 332(a).


3.
Complainant had notice of the hearing.  Chartiers Industrial, supra.


4.
By failing to appear to prosecute the complaint, Complainant has failed to sustain her burden of proof.


5.
Complainant's Complaint is dismissed for lack of prosecution.  Jefferson v. Equitable Gas Company, LLC Docket No. Z-00269892 (Order entered December 26, 1995).
ORDER


THEREFORE,


IT IS ORDERED:


1. 
That the motion of PECO Energy Company to dismiss the Complaint of Michelle Impagliazzo at Docket No. C-2012-2336267 is granted.


2. 
That the Formal Complaint filed by Michelle Impagliazzo against PECO Energy Company at Docket No. C-2012-2336267 is dismissed for failure to prosecute.


3. 
That the Secretary mark this docket closed.
Date:      March 25, 2013   



                  /s/                                           







Darlene R. Davis Heep








Administrative Law Judge
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