BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Joint Petition for Generic Investigation or		:
Rulemaking Regarding “Gas-On-Gas” Competition	:	P-2011-2277868
Between Jurisdictional Natural Gas Distribution	:
Companies						:
							:
Generic Investigation Regarding Gas-On-Gas 	:
Competition Between Jurisdictional Natural		:	I-2012-2320323
Gas Distribution Companies				:



AMENDED ORDER 

	
		On July 25, 2013, Peoples Natural Gas Company LLC filed a  Motion to Compel in the above-referenced proceeding regarding certain Interrogatories, including Peoples-to-IECPA Set II, Nos. 9, 10, 13,16, 17, 18, 19, 21, 27, 28, 29, 30, 31, 32, 33, 35, 39, 40 and 41.[footnoteRef:1]  The Industrial Energy Consumers of Pennsylvania (IECPA) filed an Answer on July 30, 2013, averring that Interrogatories 9, 10, 13, 16, 17, 18, 19, 21, 27, 28, 29, 30, 31, 32, 33, 35, 39, 40 and 41are unduly burdensome and irrelevant because IECPA has intervened as a collective group and trade association.  IECPA argues that many of these questions regarding policy positions are irrelevant and unduly burdensome on individual IECPA members which are only participating in the proceeding as part of an independent association.   Further, IECPA objects to Interrogatory Nos. 14, 16, 18, 19, 20, 21, and 39 as they relate to subject matter that is outside the scope of this proceeding and will not lead to the discovery of admissible evidence.     Peoples Natural Gas Company LLC indicated on August 20, 2013, that Peoples and IECPA have been unable to resolve their remaining discovery disputes regarding pages 4 – 9 in the Motion to Compel.  Peoples requests an opportunity to file Supplemental Direct Testimony should IECPA’s anticipated responses necessitate it.  [1:  IECPA provided answers to Interrogatory Nos. 1, 2, 3, 4, 5, 8, 11, 12, 22, 23, 36, and 37 on August 14, 2013.] 


		On September 5, 2013, I issued an Order granting Peoples Motion to Compel and directing the Industrial Energy Consumers of Pennsylvania to provide written responses and verifications by no later than September 20, 2013 to the Interrogatories in Peoples-to-IECPA Set II to which IECPA objected.  Thereafter, on September 9, 2013, the IECPA filed a Petition for Interlocutory Review requesting certification of the material question regarding the discovery request to the Commission.  Attached to the Petition was Appendix A, a certificate dated September 6, 2013, from the Secretary of the Commonwealth certifying that the Industrial Energy Consumers of Pennsylvania is a duly incorporated Pennsylvania Corporation.  

		On September 16, 2013, Peoples and OSBA filed a responsive brief to the petition.  On the same date, IECPA filed a brief in support of its position.  Further, on September 18, 2013, IECPA filed a Motion for Stay.   

		I am treating the Petition for Interlocutory Review as a Petition for Reconsideration which shall be granted based upon review of the pleadings and the newly submitted certificate from the Department of State stating that the IECPA is a corporation.  IECPA’s motion for stay will be denied as moot.  When the IECPA first petitioned to intervene in this investigation it described itself as “an organization of energy-intensive businesses and organizations located in the Commonwealth of Pennsylvania.”  Petition to Intervene at Par. 1 (filed August 28, 2012).  On July 30, 2013, IECPA filed its Answer to Peoples Natural Gas Company, LLC’s Motion to Compel Responses to Peoples-to-IECPA Set II Discovery stating that “individual IECPA members are not individual intervenors in this proceeding,” that “IECPA members are only participating as part of an independent association,” and “the individual members of IECPA joined the association of IECPA to express the collective point of view of large energy users in Pennsylvania.”  Id. at 2-3.   This led me to believe the Intervenor was an association rather than a corporation.

		However, upon further review of the pleadings, it is noted that IECPA acknowledged a corporate status on page 11 of its answer to the motion to compel, and in Appendix B, its status is stated as “a nonprofit corporation (Section 501(c ) (3).”  Additionally, IECPA attached to its Petition for Interlocutory Review, a certificate from the Secretary of State regarding its corporate status.   Hence, I am persuaded to reverse my prior finding as there is enough evidence to persuade me that IECPA is in fact a corporation.  I am not persuaded by Peoples’ argument that a hearing should be held to discover whether or not IECPA is a bona fide corporation.

		Corporations have shareholders and an independent existence.  See, e.g., In the Matter of Pocono Heights – Highland Lake Estates v. Comm. Of Pennsylvania, Department of Environmental Resources, 1975 E.H.B. 261; 1975 Pa. Envirn. LEXIS 19 (August 12, 1975); cf  Pa.PUC, et. al. v. Pennsylvania Gas & Water, R-0094078 (January 11, 1995).  A basic tenet of American corporate law is that the corporation and its shareholders are distinct entities.  Dole Food Co. v. Patrickson, 538 U.S. 468, 2003 U.S. LEXIS 3242 (U.S., April 22, 2003).  

		The Commission has held in the past that non-profit corporations can act in a representative capacity “if at least one of its members would be aggrieved” by the matter at hand.  Energy Conservation Council of Pennsylvania v. Pa. Public Utility Commission, 995 A.2d 445, 476 (Pa.Cmwlth. 2010), reargument denied, 2010 Pa.Cmmw. LEXIS 318 (Pa.Cmwlth. 2010).  		

		The standard for permissible discovery is in the Commission’s regulations:
[bookmark: 5.321.]§ 5.321. Scope.
 (a)  Applicability. This subchapter applies to a proceeding in which: 
* * *
   (2)  The Commission institutes an investigation. 
* * *
 (b)  Discretion. The presiding officer may vary provisions of this subchapter as justice requires. 
 (c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
* * *
52 Pa. Code § 5.321(a)-(c).  
	
		It is important to remember that the material sought to be discovered need not be admissible.  Rather, it must be reasonably expected to lead to the discovery of admissible evidence.  The limitations are broad:
[bookmark: 5.361.]§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
* * *
52 Pa. Code § 5.361.
		Initially, I note that matter which is privileged is not excluded in this case since there is a protective order in place to protect the responding party.  In addition, this Commission-instituted investigation is not a rate proceeding within the meaning of Section 5.361(b).  Therefore, the reasons remaining are that the information requested would cause unreasonable burden or expense to the deponent, a person or party.  52 Pa. Code § 5.361(a)(2).  
		
		IECPA alleges that the burden on their individual members is unreasonable.  Specifically, IECPA contends Peoples’ interrogatories requesting that IECPA provide individual responses and accompanying verifications for each of its members are irrelevant, outside the scope of the proceeding and unduly burdensome. This is because IECPA rather than its members is the party to the proceeding, and it expresses the collective view of the group; therefore, the individual positions of its members are irrelevant and unnecessary.  Further, the members participate in IECPA to express their viewpoints without expending significant time and resources.  Thus, it is unduly burdensome to require its members to participate in discovery requests as though they were individual intervenors.  IECPA is willing to respond on behalf of its membership the collective response to the interrogatories; however, Peoples insists on individual members’ positions.  

		Question No. 9 asks whether the companies would choose to receive service from the natural gas distribution company with the lowest tariff maximum rates if the Commission determines that gas-on-gas competition is no longer a reason to allow discounted or negotiated rates.  Since the question requests responses from each individual member of IECPA and verifications, it goes beyond questioning the IECPA as an entity, and IECPA is only required to answer providing the position of the collective group as a whole.  Therefore, IECPA’s objection shall be sustained.  Question 10 is similarly directed to a company and requests responses from each member with verification. Question 19 appears to be directed to IECPA, rather than its individual members.  The question asks IECPA to identify any state other than Pennsylvania in which natural gas service discounts are available on the basis of gas-on-gas competition.  The objection is that Peoples could perform its own research into the status of other states and this question is unduly burdensome in violation of 52 Pa. Code §5.361(a)(2).  I agree with IECPA regarding this issue, as I find Peoples could investigate the status of other states gas-on-gas competition.  Questions 21, 27, 28, 29, 30, 31, 32, 33, 35, 39, 40  and 41 are tailored to requesting company-specific information which are not likely to lead to the discovery of relevant evidence.

		In light of the fact that IECPA is a corporation, I am amending my prior Order dated September 5, 2013.  The individual responses of the members of IECPA will not be admissible as IECPA is a corporation and the individual members will not be present to authenticate their responses at the evidentiary stage as the members are not parties to the instant case.  Further, IECPA will not be in a position to verify the responses of its individual members.  The opinion of the corporation of IECPA need not necessarily reflect the answers of a majority or any one of its members and there is no legal requirement for them to do so.  Thus, the requested responses are not relevant and not likely to lead to the discovery of relevant evidence.  52 Pa. Code § 5.361.
	
		THEREFORE,

		IT IS ORDERED:

		1.	That the Order dated September 5, 2013 at Docket Nos. P-2011-2277868 and I-2012-2320323 is hereby amended as follows.

		2.	That Peoples Natural Gas Company LLC’s  Motion to Compel regarding certain Interrogatories, including Peoples-to-IECPA Set II, Nos. 9, 10, 13,16, 17, 18, 19, 21, 27, 28, 29, 30, 31, 32, 33, 35, 39, 40 and 41 is denied.

		3.	That the Industrial Energy Consumers of Pennsylvania’s Petition for Interlocutory Review is denied as moot.  

		4.	That the Industrial Energy Consumers of Pennsylvania’s Motion for Stay is denied as moot. 

		5.	That the procedural schedule in this case shall remain as follows.
	
Rebuttal Testimony			October 17, 2013
Surrebuttal Testimony			November 26, 2013
Oral Rejoinder Summaries		December 5, 2013
Evidentiary Hearings			December 10-12, 2013
Main brief				January 28, 2014
Reply brief				February 14, 2014


Date: September 20, 2013									
					Elizabeth H. Barnes
					Administrative Law Judge
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