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Philadelphia Gas Works				


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell issued on July 9, 2013, in the above-captioned proceeding.  The Initial Decision dismissed the Formal Complaint (Complaint) filed by Precious Apartments (Precious Apartments or Complainant) on the basis that the Complainant is a corporation and, as such, must be represented by an attorney in the proceeding.  

No Exceptions to the Initial Decision were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  Upon review, we will reverse the Initial Decision and remand the matter to the Office of Administrative Law Judge (OALJ).
History of the Proceeding

On April 10, 2013, the instant Complaint was filed with the Commission against Philadelphia Gas Works (PGW or Respondent).[footnoteRef:1]  The Complaint alleged that “when tenants move or take their time putting gas in their name the gas co (sic) is putting gas in company name even if I take the lease to them my licenses and taxes bill they won’t work with me.”  As relief, the Complaint requested the removal of these bills, and that the Commission should direct PGW to contact the tenant about gas service, instead of putting service in the company’s name.  Complaint at 2-3. [1:  	The instant Formal Complaint was a timely appeal of a Bureau of Consumer Services (BCS) decision in case no. 3056318.] 


On May 16, 2013, PGW filed an Answer denying the material averments of the Complaint and averring that it had automatically placed two accounts in the name of “Precious, Inc.,” in compliance with the terms of its Landlord Cooperation Program.  Answer at 1-2.

A hearing on the Complaint was scheduled for August 7, 2013, and the matter was assigned to ALJ Pell.  The Hearing Notice advised the Parties of the location, date and time of the scheduled hearing and stated in bold-type:  “Individuals representing themselves do not need to be represented by an attorney.  All others (corporation, partnership, association, trust or governmental agency or subdivision) must be represented by an attorney.”

In the  Prehearing Order, issued to the Parties on May 31, 2013, the ALJ stated that the Commission’s rules require corporations to be represented by counsel and directed Precious Apartments to have an attorney, licensed to practice in the Commonwealth of Pennsylvania, enter an appearance to represent it prior to June 17, 2013.  The record in this case consists of the pleadings and the ALJ’s Prehearing Order.  The record closed on July 2, 2013.  

		In his Initial Decision, the ALJ noted that he had instructed the Complainant to have an attorney licensed to practice in the Commonwealth enter an appearance to represent it prior to June 17, 2013.  I.D. at 6.  The ALJ further noted that the Complainant had not contacted him about such representation, nor had it followed his instructions regarding such representation.  Id.  The ALJ stated that, since the Complainant had failed to comply with his instructions, the hearing scheduled in this matter would be cancelled and the Complaint would be dismissed.  Id.

		No Exceptions to the Initial Decision have been filed.

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  
University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion. 

In his Initial Decision, the ALJ reached five Conclusions of Law, I.D. at 6-7.  We shall adopt and incorporate herein by reference the ALJ’s Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standards

		The Commission regulations at 52 Pa. Code §§ 1.21-1.23 provide in pertinent part:

§ 1.21. Appearance
[bookmark: 1.21.]
   (a)  Individuals may represent themselves. 

   (b)  Except as provided in subsection (a), persons in adversarial proceedings shall be represented in accordance with § 1.22 (relating to appearance by attorneys and legal intern).  For purposes of this section, any request for a general rate increase under  §1307(f) or §1308(d) of the act (relating to sliding scale of rates; adjustments; and voluntary changes in rates) shall be considered to be an adversarial proceeding. 

   (c)  In nonadversarial proceedings, persons may be represented in the following manner: 

   (1)  A partner may represent the partnership. 
   (2)  A bona fide officer of a corporation, trust or association may represent the corporation, trust or association. 
   (3)  An officer or employee of an agency, political subdivision or government entity may represent the agency, political subdivision or government entity. 
[bookmark: 1.22.]
§ 1.22. Appearance by attorney or certified legal intern.

   (a)  Subject to § 1.21(a) (relating to appearance), an attorney at law admitted to practice before the Supreme Court of Pennsylvania shall represent persons in Commission proceedings. 

   (b)  An attorney not licensed in this Commonwealth may appear before the Commission in accordance with the Pennsylvania Bar Admission Rules. 

[bookmark: 1.23.]   (c)  A law student meeting the requirements of Pa.B.A.R. No. 321 (relating to requirements for formal participation in legal matters by law students) may appear in a Commission proceeding consistent with Pa.B.A.R. No. 322 (relating to authorized activities of certified legal interns). 

§ 1.23. Other representation prohibited at hearings.

[bookmark: 1.24.]   (a)  Persons may not be represented at a hearing before the Commission or a presiding officer except as stated in §1.21 or  §1.22 (relating to appearance; and appearance by attorney or certified legal intern). 


		In 52 Pa. Code § 1.8, the term “person” is defined as “individuals, corporations, partnerships, associations, joint ventures, other business organizations, trusts, trustees, legal representatives, receivers, agencies, governmental entities, municipalities or other political subdivisions.”

		In addition to the Commission’s regulations, it is well established that corporations must be represented by an attorney in adversarial proceedings, including those before the Commission.  Walacavage v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super. 1984); The Spirit of the Avenger Ministries v. Commonwealth, 767 A.2d 1130 (Pa. Cmwlth. 2001); James and Judith Simon v. Franklin Water Company, Docket No. C‑00956589 (Opinion and Order entered January 29, 1996); Pa. PUC v. Myers Transportation Services, Inc., Docket No. A-00114905 (Opinion and Order entered April 10, 2003).

In New Fizon Catering, Inc. v. PECO Energy Company, Docket Nos.         
C-2008-2065498 and C-2008-2079076 (Order entered June 24, 2009) at 7-8, we stated:

The simple filing of a formal complaint does not automatically trigger an adversarial proceeding because, until the answer is filed, it is not known whether the formal complaint will be contested.  Furthermore, formal complaints may be and often are satisfied by the respondent, under the procedures outlined in 52 Pa. Code § 5.24, or via a mediation process.
It is when a proceeding is adversarial that attorney representation may be an issue.  In her concurring statement to a 1995 Commission Order, Commissioner Crutchfield explained the Commission’s obligation to require attorneys in adversarial proceedings for parties other than individuals proceeding pro se:

In Pennsylvania, the Supreme Court is responsible for regulating the practice of law, and this Commission is bound by the Supreme Court’s rules.  The only persons authorized to practice law in Pennsylvania are as follows: (1) persons fully admitted to the Pennsylvania bar; (2) persons admitted pro hac vice under Rule 301; and (3) persons qualified as certified legal interns under Rule 321.  The Pennsylvania Supreme Court in Shorz v. Farrell, 327 Pa. 81, 193 A.20 (1937), held that if the nature of an administrative hearing is to determine questions of fact or interpretation of administrative law, then the hearing is of a judicial character.  Any participation in such a hearing constitutes the practice of law.  Accordingly it would be unlawful to allow nonattorney [sic] representation in adversarial proceedings before the Commission.  

James and Judith Simon v. Franklin Water Company, Docket No. C-00956589 (Order entered January 29, 1996).  

Disposition

		As above noted, the ALJ concluded that the Complainant, Precious Apartments, is a corporation and, as such, is required to have attorney representation in an adversarial proceeding, such as this, before the Commission.  When the Complainant did not have an attorney file a notice of appearance by the date specified, as specified in the ALJ’s Prehearing Order, the ALJ recommended that the scheduled hearing be cancelled and that the Complaint be dismissed. 
		We disagree with the ALJ’s conclusion and we believe this proceeding should be remanded to the OALJ for further proceedings.  In this case, it is not clear to us that Precious Apartments is in fact a corporation. 

		We note that the Complaint lists Precious Apartments as the Complainant, however the filing is actually signed by Judy Hill.  Although Ms. Hill signed the Complaint as “President (Owner),” the form does not indicate that Precious Apartments is a corporation or other legal entity, such as to require representation by an attorney in proceedings before the Commission.  The only indication that Precious Apartments may be a corporation is in PGW’s Answer, in which PGW states that it created an account under the name of “Precious, Inc.,” not under “Precious Apartments” or “Judy Hill.”[footnoteRef:2] [2: 	 	In this regard, we note that the file in this case includes a Notification of Intent to Appeal, indicating that the identified utility customer intended to file a Formal Complaint following BCS’s resolution of an informal complaint in this matter.  That form was signed by Judy Hill on behalf of Precious, Inc.  On remand, the Administrative Law Judge is directed to identify the Complainant in this proceeding.] 


		Accordingly, we believe that, before we require the Complainant to be represented by an attorney in this adversarial proceeding, we must definitively ascertain whether the Complainant is in fact a corporation.  Therefore, we believe it would be premature to dismiss the Complaint at this time. 

Conclusion

	 	Based upon the foregoing discussion, we shall reverse the Initial Decision and remand this matter to the OALJ for further proceedings as deemed necessary; THEREFORE,


		IT IS ORDERED: 
1.	That the Initial Decision of Administrative Law Judge Christopher P. Pell issued on July 9, 2013, is reversed, consistent with this Opinion and Order.

2.	That this matter is remanded to the Office of Administrative Law Judge for further proceedings as deemed necessary. 


[image: ]					BY THE COMMISSION,

					Rosemary Chiavetta
					Secretary

(SEAL)

ORDER ADOPTED:  September 12, 2013
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