BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tyrone Gibbs, FS-7093				:
							:
	v.						:	Docket No. C-2013-2358084
							:
Global Tel Link Corporation				:



ORDER GRANTING, IN PART, AND DENYING, IN PART,
COMPLAINANT’S MOTION TO COMPEL


I.	BACKGROUND


		The parties in this proceeding have informally exchanged information, in preparation for the upcoming telephonic hearing on Thursday, October 3, 2013, at 10:00 a.m.

		On September 12, 2013, I received a letter from the Complainant, which I subsequently provided to Respondent, requesting assistance with obtaining answers to informal discovery requests.  The three requests for which assistance was sought are as follows:  (1) copies of Complainant’s telephone records for the past sixty (60) months, rather than twenty-four (24) months as had been provided; (2) explanatory notes concerning the encrypted numbers on the phone log; and (3) redacted phone logs for any thirty-six (36) of the institutional phones that were in use at the same time, on specific dates and times that all the phones allegedly arbitrarily hung up.

		By Order dated September 13, 2013, I elected to treat the Complainant’s September 12, 2013, letter as a Motion to Compel.  I provided the Respondent until September 18, 2013, to file an answer to the Motion to Compel.

		On September 18, 2013, Respondent filed its Answer to the Motion to Compel.  This matter is now ready for a ruling on whether the Motion to Compel should be granted.  For the reasons set forth herein, I will grant the Motion to Compel, in part, and provide until September 30, 2013, for answers in compliance with this Order to be provided.  In all other respects, the Motion to Compel will be denied.  

II.	DISCUSSION

A.	Rules on Permissible Discovery

		The standard for permissible discovery is set forth in the Commission’s regulations at 52 Pa. Code §5.321(c) as follows:
[bookmark: 5.321.]§ 5.321. Scope.
(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
		There are limitations on discovery, and exceptions to those limitations, as set forth in 52 Pa. Code §5.361(a) – (c):


§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
(b)  In rate proceedings, discovery is not limited under subsection (a) solely because the discovery request requires the compilation of data or information which the answering party does not maintain in the format requested, in the normal course of business, or because the discovery request requires that the answering party make a special study or analysis, if the study or analysis cannot reasonably be conducted by the party making the request.
(c)  If the information requested has been previously provided, the answering party shall specify the location of the information.

B.	Ruling on Specific Discovery Requests

		1.	Request for sixty (60) months of phone records

		Respondent declined to provide sixty (60) months of telephone records as unreasonably burdensome, based upon the hardship associated with providing data for twenty-four (24) months.  Complainant’s position is that he needs the additional thirty-six (36) months of data to prove his case.

		As noted above, discovery is not permitted which would cause unreasonable burden to a party.  Based on the arguments of the parties, I have no basis to conclude other than that the request would be unreasonably burdensome.  Accordingly, the Motion to Compel as to the additional thirty-six (36) months is denied.  However, Respondent should also not be heard to argue or contend that twenty-four (24) months of phone log data is an insufficient amount of data, in itself, to show inadequate service.   

		2.	Request for explanatory notes as to the phone log 

		In its Answer to Motion to Compel, Respondent contended that the information sought had already been provided.  As proof, Respondent attached a copy of the code key for the phone log which had been provided to Complainant.  Accordingly, I will consider this request to have been satisfied, and no Order compelling compliance is required.		

		3.	Redacted phone logs of other inmates

		Respondent declined to provide this requested information, even as redacted, due to privacy and confidentiality concerns.  Complainant asserted that the information was needed to prove that his problem with arbitrary disconnections of service was systemic.

		I conclude that there is no need to consider requiring the provision of redacted telephone records of others, without their consent, and with associated confidentiality and privacy concerns.  Respondent should be able to search its system records for the specific dates and times mentioned and provide information as to whether there was a systemic problem on those dates and times with the service at that institution.  

THEREFORE,

IT IS ORDERED:

		1.	That Complainant’s Motion to Compel with respect to information in Respondent’s possession as to system failures during the dates and times in question is granted, as set forth herein.  In all other respects, the Motion to Compel is denied.		

		2.	That Respondent shall provide a full and complete response to the above-mentioned discovery request no later than Monday, September 30, 2013, given that a hearing is scheduled in this matter for Thursday, October 3, 2013.
 

Dated:  September 20, 2013				___________________________________
							Kandace F. Melillo
							Administrative Law Judge
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